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STATEMENT OF FACTS 

 

1. In January 1992, the Republic of Oceania concluded two BITs, respectively the Euroasia 

BIT and Eastasia BIT. The Euroasia BIT came into force on 23 October 1995 and the Eastasia 

BIT on 1 April 1993. 

2. In February 1998, Claimant, Peter Explosive, purchased 100% of RB Ltd., a company 

located in Valhalla, Oceania. During his first year of leadership, Claimant faced a deterioration 

of the company and struggled to fulfill domestic environmental requirements. That same year, 

after meeting privately with Oceania’s President of the NEA, Claimant managed to gain 

permission from the NEA to continue operations. The following year, in 1999, he concluded a 

first contract with the Euroasian Ministry of National Defense for the production of arms and 

RB Ltd. commenced arms production. 

3. In August 2013, the authorities in the territory of Fairyland called for a referendum about 

to determine whether Fairyland should secede from Eastasia and reunify with Euroasia, its 

historic parent-state. A majority of Fairyland’s citizens voted in favor of secession. The 

government of Eastasia declared that the referendum was unlawful and had no effect on the 

shape of Eastasian territory. Failing to acknowledge this, Fairyland authorities wrote an official 

letter to the Minister of Foreign Affairs of Euroasia asking for an intervention to aid the 

secession. 

4. On 1 March 2014, the government of Euroasia sent armed forces into Fairyland on 1 

March 2014, officially declaring Fairyland a part of Euroasia. As a consequence, Eastasia and 

Respondent declared that the intervention constituted an annexation in violation of public 

international law. 

5.  On 1 April 2014, in reaction to the intervention, Eastasia sent a notification to Euroasia 

breaking off diplomatic relations between the two countries. 

6. On 1 May 2014, Respondent issued an Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia. These sanctions also included a ban 

on business operations with such persons, suspending existing contracts, and making future 

contracts with them illegal. 

7. On 28 February 2014, Claimant concluded a second contract for arms production with 

the Euroasian authorities, effective of 1 April 2014, for a period of another six years. 
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8. Recently, the President, with whom Mr. Explosive had the private meeting, was 

convicted of accepting bribes. An investigation and criminal proceedings, initiated by the 

General Prosecutor’s Office of Oceania, are ongoing.  
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ARGUMENT SUMMARY 

 

9. Jurisdiction: Respondent’s legitimate right to regulate, as a sovereign state, is 

wrongfully being doubted by Claimant, who submits his request for international arbitration to 

the ICC Tribunal. However, Respondent submits that the Tribunal cannot adjudicate the present 

dispute because Claimant does not comply with the requirements needed to embody an 

“investor” under the Euroasia BIT. Firstly, the rules of succession of states in treaty law cannot 

be applied, where a violation of the UN Charter has occurred and a territory has not been 

obtained legally. Secondly, Claimant is not a “natural person” under the Euroasia BIT because 

he does not possess Euroasian nationality under neither international nor national law. This 

conclusion results out of the unjustified right of unilateral secession of the inhabitants of 

Fairyland on the international level, as well as Claimant’s violation of Euroasia’s dual 

nationality prohibition on the national level. Even if the Euroasia BIT applied to Claimant, the 

Tribunal does not have jurisdiction over this dispute. Claimant did not exhaust the required pre-

arbitral steps provided for in the Euroasia BIT. Furthermore, Claimant must be denied access 

to Art. 8 Eastasia BIT, because the MFN-clause in the Euroasia BIT (Art. 3) does not 

incorporate procedural provisions. The Tribunal must not allow Claimant to bypass the 

mandatory procedural requirements in the Euroasia BIT. Access to Art. 8 Eastasia BIT must 

also be denied on the grounds of Claimant’s investment not being protected under the Eastasia 

BIT. The Eastasia BIT contains a "clean hands" doctrine (Art. 1.1), which Claimant violated. 

Claimant has involved himself in acts of corruption and bribery. The Tribunal should find that 

Claimant must be presumed guilty, since he did not procure any counter-evidence. 

Consequently, the Tribunal cannot adjudicate this dispute. 

10. Merits: Respondent insists on not paying compensation for merely exercising sovereign 

powers and its legitimate right to regulate. Firstly, Respondent neither directly nor indirectly 

expropriated Claimant’s investment. Instead, Respondent asserts that by relying on Art. 10 

Euroasia BIT, Respondent pursued a legitimate purpose for the EO. In fact, Respondent was 

obliged under international law not to recognize the unlawful actions of Euroasia, i.e. the illegal 

annexation of Fairyland. Thus, Respondent rightly invoked its essential security interest by 

securing international peace and security. Secondly, arguendo Claimant contributed to and 

failed to mitigate damages. Claimant did not manage his investment reasonably and thus did 

not act as a “wise investor” and should not be rewarded compensation for his own misbehavior.  
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PART ONE: APPLICABLE LAW 

I. Euroasia and Eastasia BIT 

11. The applicable law in this case importantly entails both the Euroasia and Eastasia BIT. 

Claimant, in his Request for Arbitration,1 predominantly focuses on the Euroasia BIT due to 

his perception of nationality.  

12. When interpreting the Euroasia BIT, and especially in light of the question of Claimant’s 

nationality, Respondent relies on Art. 9.7 Euroasia BIT not only in order to consider relevant 

domestic law, but also to consider applicable principles of international law. Art. 9.7 reads: 

“The arbitral tribunal shall decide the dispute in accordance with the laws 

of the Contracting Party involved in the dispute – including its rules on 

conflict of laws, the provisions of this Agreement, the terms of any 

possible specific agreement concluded in relation to the investment as well 

as with the applicable principles of international law.” [Emphasis 

added] 

II. Sources of International Law 

1. ICC Rules 

13. Claimant submitted a request to the ICC pursuant to Art. 8.7(c) Eastasia BIT. The ICC 

Rules allow for a broad scope of applicable law. Art. 21 ICC Rules reads “[...] the arbitral 

tribunal shall apply the rules of law which it determines to be appropriate.” Respondent submits 

that, in the present case, it is appropriate to interpret the legal issues surrounding the dispute in 

light of international law.  

2. Vienna Conventions, International Court of Justice Statute 

14. As the triad of the involved parties–Oceania, Eastasia and Euroasia–are all members of 

the UN and have signed the VCLT and VCST, these treaties must be applied mutatis mutandis.2 

15. In turn, the BITs must be interpreted in accordance with Art. 31 and 32 VCLT. Art. 31.1 

VCLT requires that treaties be interpreted according to i) the plain meaning of the terms of the 

treaty, ii) within the context they were drafted, and iii) in light of the treaty’s object and 

                                                           
1  Case, Request for Arbitration, page 3.  
2  Case, PO No. 2, para. 8.  
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purpose.3 Each of these interpretive steps should be applied with regard to the underlying 

principle of good faith.  

16. Furthermore, the Tribunal may consider Art. 38.1 of the ICJ Statute, which sets out the 

four primary sources of international law: 

“a. international conventions, whether general or particular, establishing 

rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. judicial decisions and the teachings of the most highly qualified 

publicists of the various nations, as subsidiary means for the 

determination of rules of law.” 

17. Therefore, throughout this memorial, Respondent will utilize authorities from the 

accepted sources of treaty law, customary international law, domestic decisions of international 

significance, and the most qualified academics.  

3. International Arbitration Rules 

18. The ICC Rules are broad in scope. In order to inform the interpretation of the ICC Rules, 

Respondent will consider the rules of other International Arbitration Tribunals, i.e. from ICSID 

and UNCITRAL, as persuasive authorities. 

 

 

 

 

 

 

 

 

  

                                                           
3  Aguas v. Bolivia, para. 91.  
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PART TWO: JURISDICTION 

 

19. Respondent submits that the ICC must find that it does not have jurisdiction to 

adjudicate the present dispute. Pursuant to Art. 6.5 ICC Rules and in accordance with recent 

case law, the Tribunal has Kompetenz-Kompetenz to decide over its own jurisdiction.4  

20. The Tribunal does not have jurisdiction because (I) Claimant is not an ‘investor’; (II) 

Claimant did not exhaust pre-arbitral steps; (III) Claimant must be denied access to the 

procedural provisions of Art. 8 Eastasia BIT. 

I. Claimant is not an investor pursuant to Art. 1.2 Euroasia BIT  

21. Respondent submits that Claimant is not an investor, because (A) pursuant to the rules 

on succession of States in treaty law, Claimant cannot rely on the Euroasia BIT and (B) 

Claimant is not a “natural person” under the Euroasia BIT. 

A. Pursuant to the rules on succession of States in treaty law, Claimant cannot rely on the 

Euroasia BIT 

22. Respondent contends that the rules on succession cannot be relied upon because (1) the 

rules on succession are inapplicable due to the “the threat of force” violation; and (2) the rules 

on succession are inapplicable due to the lack of “de jure territory”. 

23. Art. 15 VCST stipulates the rules on succession of States in treaty law. It reads: 

“[w]hen part of the territory of a State [...] becomes part of the territory of 

another State: 

(a) treaties of the predecessor State cease to be in force in respect of the 

territory to which the succession of States relates from the date of the 

succession of States; and 

(b) treaties of the successor State are in force in respect of the territory to 

which the succession of States relates from the date of the succession of 

States […]” 

                                                           
4  See Petrobart v. Kyrgyz Republic, page 24. 
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24. Furthermore, the Tribunal in Sanum v. Lao noted that Art. 15 VCST and Art. 29 VCLT 

are part of customary international law, and “the two rules exist side-by-side” and must be 

interpreted interdependently.5 Art. 29 VCLT states that 

“[u]nless a different intention appears from the treaty or is otherwise 

established, a treaty is binding upon each party in respect of its entire 

territory.” 

25. Art. 15 VCST engrosses the above notion of Art. 29 VCLT towards cases of territorial 

transfer among states, through an extended approach in the context of succession.6  

26. Generally, the rules on succession of States are applicable prima facie, but both rules 

are limited in their scope of application through the precondition of legitimacy under 

international law. This limitation leads to the illegitimate assertion of rights as an investor under 

the Euroasia BIT in the present case. 

1. The rules on succession are inapplicable due to the threat of force violation 

27. Respondent submits that the actions of Euroasia constitute a violation of Art. 2.4 UN 

Charter, i.e. threat of force and must be condemned. Additionally, Euroasia violated the 

principle of non-intervention. Thereupon, the succession of the Euroasia BIT cannot be 

acknowledged by the Tribunal. 

28. Art. 15 VCST is restricted in its applicability through Art. 6 VCST,7 which states that 

“the present Convention applies only to the effects of a succession of States 

occurring in conformity with international law and, in particular, the 

principles of international law embodied in the [UN Charter].” [Emphasis 

added] 

29. To draw attention to possible violations of the principles embodied in the UN Charter, 

Art. 2.4 UN Charter must be considered. Art. 2.4 stipulates that  

“all members shall refrain in their international relations from the threat 

or use of force against the territorial integrity or political independence of 

any state [...].” [Emphasis added] 

                                                           
5  Sanum v. Lao, paras. 220-228. 
6  See Costelloe, page 348. 
7  Ibid, page 349. 
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30. In accordance with the Charter, the UNGA Res. 25/2625 reads that “no territorial 

acquisition resulting from the threat or use of force shall be recognized as legal”. Particularly, 

the stationing of troops on a foreign territory is an act of aggression8 and symbolizes a threat of 

force. 

31. The ICJ has formulated an authoritative general maxim in international law that official 

governments, but not opposition groups, are entitled to invite foreign states to send troops into 

their territory.9 Otherwise, the principle of non-intervention would be violated. By avoidance 

of abuse, it is claimed that the origin of an invitation “must be the highest available state organ 

in order to ensure that the state speaks with one voice.”10  

32. The involved parties in the case at hand are members of the UN. Subsequently, these 

principles must be applied mutatis mutandis. On 1 March 2014, the armed forces of Euroasia 

entered Fairyland.11 Because the use of armed forces is clearly an act of aggression, and at the 

very least a threat of aggression, Euroasia infringed the prohibition on the threat or use of force 

enshrined in Art. 2.4 UN Charter.  

33. Furthermore, Euroasia may not justify its military intervention upon the invitation by 

Fairyland. After the referendum in Fairyland, the national government of Eastasia declared the 

referendum unlawful and rejected any effect on the shape of the Eastasian territory. In defiance 

of the official declaration of Eastasia, the authorities of Fairyland wrote an official letter to the 

Minister of Foreign Affairs of Euroasia asking for an intervention.12 However, the authorities 

of Fairyland were not competent to issue the invitation to intervene because they did not 

represent the highest state organ of Eastasia. Therefore, Euroasia violated the principle of non-

intervention by complying with Fairyland’s request. 

34. For the foregoing reasons, Euroasia indisputably breached its obligations under 

international law. Thus, the claimed applicability of the Euroasia BIT arises out of an unlawful 

annexation of territory, and accordingly, the provisions of Art. 15 VCST cannot be adduced in 

consequence of Art. 6 VCST.   

                                                           
8  Gilder, page 28; see e.g. Re Kariņš v. Latvia. 
9  See Nicaragua v. United States of America, para. 246. 
10  See Nolte, para. 23. 
11  Case, Facts, para. 14. 
12  Ibid. 

http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1702?prd=EPIL
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2. The rules on succession are inapplicable due to the lack of “de jure territory” 

35. Respondent highly requests the Tribunal to acknowledge that Fairyland is just a “de 

facto territory” of Euroasia due to the illegal annexation. Fairyland is still part of the “de jure 

territory” under Eastasian sovereignty. 

36. There is broad terminology regarding “territory” in Art. 15 VCST and Art. 29 VCLT. 

However, both Articles must be interpreted in light of Art. 31, 32 VCLT. Art. 32 VCLT allows 

interpretation of the preparatory work of the treaty in order to confirm the meaning. 

37. Hence, it is appropriate to consider that the ILC’s 1966 commentary, which is the 

preparatory work for Art. 29 VCLT,13 strongly underlines that the scope of Art. 29 “is limited 

to de jure territory”.14  

38. The Euroasia BIT itself confines the broad scope of interpretation. Art. 1.3 Euroasia BIT 

confines the term “territory” to   

“the territory of the [respective Contracting Party] over which it exercises 

sovereignty, sovereign rights and jurisdiction in accordance with 

international law”. [Emphasis added] 

39. Pursuant to Art. 31 VCLT, the term “territory” cannot be considered as just de facto 

territory, i.e. the effective sovereignty.15 Instead, the inclusion of “[q]ualifying words”16 such 

as “in accordance with international law” stipulates that the treaty’s application is limited to the 

“international lawfulness of a State’s exercise of rights over such territories”.17  

40. Euroasia annexed Fairyland unlawfully. Any recognition of the illegally annexed 

Fairyland as part of Euroasia’s territory would subvert the de jure territory and sovereignty of 

Eastasia. Thus, this Tribunal cannot award Euroasia’s misdemeanor by granting international 

legal effect to the application of Art. 29 VCLT with regard to the present territorial issues.  

41. Accordingly, for the reasons given in parts A.1 and A.2 above, the rules on succession 

are not applicable and Claimant cannot assert rights as an investor under the Euroasia BIT. 

                                                           
13  Costelloe, page 347; ILC Draft Articles 1966, page 213. 
14  Ibid, page 350. 
15  Ibid, page 358. 
16  Ibid, page 365. 
17  Ibid. 
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B. Claimant is not a “natural person” under the Euroasia BIT 

42. Art. 1.2(a) Euroasia BIT indicates that a nationality of Euroasia is required in order to 

be an investor under the BIT. As established in Soufraki v. Emirates (Award):  

“Where [...] the jurisdiction of an international tribunal turns on an issue 

of nationality, the international tribunal is empowered, indeed bound, to 

decide that issue.”18 

43. There, the Tribunal also found that arbitral tribunals are not bound by the determination 

of nationality by domestic authorities, inter alia through the issuance of passports or 

documents.19 Rather, tribunals are “indeed bound” to form independent conclusions on 

nationality for “jurisdictional purposes in international arbitration systems”.20 On this basis, 

Respondent submits that this Tribunal must find that Claimant does not hold the nationality of 

Euroasia for three reasons: (1) Fairyland’s inhabitants violated the territorial integrity of 

Eastasia; (2) national law cannot “trump” international law; and (3) even if the Tribunal decides 

that national law prevails, Claimant did not legally obtain a Euroasian passport and ID card. 

1. Fairyland’s inhabitants unjustly violated the territorial integrity of Eastasia 

44. The Tribunal must come to the conclusion that the inhabitants of Fairyland had no 

unilateral right to secede. Their secessionist movement led to the violation of the territorial 

integrity of Respondent.  

45. The right of self-determination of peoples is severely limited by the principle of 

territorial integrity.21 International law does not legitimize the fragmentation of the territory of 

existing nation-states.22 Indeed, the principle of self-determination must not be  

“construed as authorizing or encouraging any action which would 

dismember or impair [...] the territorial integrity or political unity of 

sovereign and independent States”.23  

46. By invoking their right to self-determination, the inhabitants of Fairyland alleged a right 

of secession, which fundamentally dismembers the territorial integrity of Eastasia.  

                                                           
18  Soufraki v. Emirates (Award), para. 55. 
19  Soufraki v. Emirates (Annulment), para. 18. 
20  Ibid, para. 55. 
21  Gilder, page 32.  
22  See Marxsen, page 385. 
23   UNGA Res. 25/2625. 
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47. The right of self-determination of peoples cannot demonstrate a legal shelter for 

Fairyland under the given circumstances. No justifications for a violation of territorial integrity 

are applicable in this case, since (a) no consent was given by Eastasia; and (b) Fairyland’s 

inhabitants do not hold the right of “external self-determination”. 

a. No consent was given by Eastasia 

48. Generally, international law does not recognize a legal right for parts of sovereign states 

to secede unilaterally from the “parent state”.24 Consequently, the right to secession must be 

granted through explicit consent of this state. Endorsing this notion, Chapter 1 of the Helsinki 

Final Act stipulates that  

“[…] frontiers can be changed, in accordance with international law, by 

peaceful means and by agreement.” [Emphasis added] 

49. The secessionist movement of Fairyland was declared as ineffective by Eastasia.25 

Eastasia did not acknowledge the referendum as lawful, and thus, clearly did not give consent 

to a secession.  

b. Fairyland’s inhabitants do not have the right of “external self-determination” 

50. In general, self-determination is limited to the realization of “internal self-

determination”,26 which can be understood as “participatory democracy” within the existing 

state, but “without affecting its territorial integrity.”27 The Supreme Court in Quebec, widely 

considered a seminal case on self-determination,28 identified only one circumstance, composed 

of two elements, under which an “external self-determination”29 is justified. This circumstance 

consists of ‘a people’ being (i) “subject to alien subjugation, domination or exploitation outside 

a colonial context”30 and (ii) “blocked from the meaningful exercise of its right to self-

determination internally”.31 Only if these two elements are met, and (iii) after serious attempt 

                                                           
24  See Quebec, para. 111.  
25  Case, Facts, para. 14. 
26  See Marxsen, page 385. 
27  Beigbeder, para. 4.  
28   See e.g. Marxsen, Peters. 
29  Quebec, para. 133. 
30  Ibid. 
31  Ibid, para. 134. 
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at negotiation with the mother state,32 unilateral secession can be lawful under standards of 

public international law.33 A unilateral right to secession cannot “merely [be based] on a 

majority vote”, in such a case it is not recognized internationally.34 

51. In the case at hand, (i) there was no indication of the people of Fairyland being subject 

to alien subjugation. They are allowed to speak the Euroasian language, to live out their cultural 

and traditional preferences, and they are not restricted in their identity as inhabitants of 

Fairyland. Moreover, the Eastasian Constitution provides for possibilities to decide on 

provincial issues through the instrument of a regional referendum, which implies that (ii) the 

inhabitants of Fairyland were not blocked from meaningful exercise of their self-determination. 

Indeed, no oppression regarding their democratic rights can be found. (iii) Furthermore, there 

is no indication that Fairyland made any attempts to negotiate with Eastasia. Rather, Fairyland’s 

inhabitants base their assertion of a right to unilateral secession on a majority vote in a 

referendum and do not bring forward any reasonable justification. Thus, the circumstance set 

out by the Supreme Court in Quebec is not fulfilled by the facts of the case at hand. 

Consequentially, this Tribunal must not acknowledge a unilateral right for the inhabitants of 

Fairyland. 

52. For the foregoing reasons, there was (a) no consent given to a secession and (b) there 

was no external right of self-determination of Fairyland’s inhabitants. Accordingly, the 

secessionist movement of Fairyland unjustly violated the territorial integrity of Eastasia.  

2. National law cannot “trump” international law  

53. Respondent contends that in the context of identifying Claimant’s nationality, 

international law prevails. 

54. The characterization of an act of a state as internationally wrongful, governed by 

international law, is not affected by the characterization of the same act as nationally lawful by 

that state's domestic law.35      

55. As the Tribunal in Soufraki v. Emirates (Annulment) has stated:  

                                                           
32  See Peters. 
33  See Marxsen, page 386. 
34  Crawford, page 417. 
35  See Art. 3 ILC Articles on State Responsibility. 
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“The efficacy on the international level of the declaratory act is contingent 

upon the conformity of the grant of nationality both with the national law 

of the State of nationality and international law requirements […]”.36 

56. In this case, the mere fact that Euroasia has declared the annexation as lawful under its 

domestic law and issued Euroasian passports to the inhabitants of Fairyland does not beget the 

conclusion that the annexation is lawful under international law. Even if Claimant relies on a 

national justification for his alleged Euroasian attachments, i.e. “effective nationality”, it is 

irrelevant to the international illegality of the annexation. Indeed, Claimant cannot solely rely 

on the domestic recognition of his nationality. The Tribunal cannot not disregard international 

law, but needs to rather recognize that it prevails. 

3. Even if the Tribunal decides that national law prevails, Claimant did not de jure obtain 

neither an Euroasian passport, nor ID card 

57. The Tribunal should find that the requirements to renounce the Eastasian nationality 

were not fulfilled by Claimant. Hence, Claimant violates the Euroasian dual nationality 

prohibition by possessing Euroasian identification.   

58. The Euroasian Citizenship Act contains a dual nationality prohibition.37 However, the 

Eastasian law recognizes dual nationality and allows for citizens to renounce their citizenship 

as long as a submission form complies with formal requirements and the renunciation is 

acknowledged by the President.   

59. In the present case, Euroasia may have issued a passport and ID card to Claimant on 23 

March 2014 in order to secure fluent passage of nationality, under the assumption that Claimant 

would lose Eastasian citizenship. Euroasia may have acted in such a manner as to not render 

Claimant stateless. However, Claimant did not legally lose his Eastasian citizenship. His 

application for renunciation of Eastasian citizenship failed to comply with formal requirements 

and the Eastasian President did not acknowledge it as effective. Thus, Claimant is still a citizen 

of Eastasia and, as a result, is violating Euroasia’s dual nationality prohibition. He does not 

legally possess Euroasian citizenship and should therefore be regarded as Eastasian. 

60. Accordingly, for the reasons given in parts B.1, B.2 and B.3, Claimant is not a “natural 

person” under the Euroasia BIT. 

                                                           
36  Soufraki v. Emirates (Annulment), para. 18. 
37  Case, PO No. 2, para. 4. 
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61. Thus, for all of the reasons demonstrated in parts A and B, Claimant cannot be 

considered an investor under the Euroasia BIT. 

II. Even if the Euroasia BIT applied, Claimant did not exhaust the required pre-arbitral 

steps pursuant to Art. 9.2 Euroasia BIT 

62. Respondent submits that Art. 9 Euroasia BIT provides a mandatory dispute resolution 

process, which Claimant disregarded. It is uncontested that pre-arbitral steps must be exhausted. 

63. Art. 9.2 and 9.3 Euroasia BIT stipulate:  

2. “If the dispute cannot be settled amicably [outlined in paragraph 1], it 

may be submitted to the competent judicial or administrative courts of the 

Contracting Party in whose territory the investment is made. 

3. Where, after twenty four months from the date of the notice on the 

commencement of proceedings before the courts mentioned in 

paragraph 2 above, dispute between an investor and one of the 

Contracting Parties has not been resolved, it may be referred to 

international arbitration.” [Emphasis added] 

64. As there is a similar procedural structure regarding dispute settlement within the 

Argentina-Germany BIT,38 the Tribunal’s decision in Daimler v. Argentina is indicatory for the 

Tribunal’s evaluation. The Tribunal in Daimler found that the dispute settlement provision 

provided “a specific sequential process whose order must strictly be observed.”39 Intentionally, 

the paragraphs refer back to the prior one in following a sequential fashion of the procedural 

steps.40 Consequently, the intended “fulfilment of the prior step [invoking competent courts of 

the respective signatory] could not be clearer” and “constitutes a treaty-based pre-condition to 

the Host State’s consent to arbitrate”.41 

65. In the present case, the Euroasia BIT likewise provides a sequential structure. The first 

step sets out an amicable solution of the dispute (Art. 9.1). If this cannot be reached, the 

following step is the option to invoke the domestic courts of Oceania (Art. 9.2). Prior to awaiting 

a 24-month period (by referring to Art. 9.2) an international arbitration can be taken into account 

(Art. 9.3). The intended step-by-step structure of the Contracting Parties must be observed and 

cannot be waived.  

                                                           
38  See Art. 10 Argentina-Germany BIT. 
39  Daimler v. Argentina, para. 182. 
40  Ibid. 
41  Ibid, paras. 182 & 194. 
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66. Consequently, Claimant must exhaust pre-arbitral steps, i.e. pursuing his claim in 

Respondent’s domestic courts. Claimant has the opportunity to assert his claims of 

expropriation under a different legal matter within Oceanian domestic law. By directly 

submitting his request to the ICC, Claimant blatantly ignored the Signatories’ intention. 

67. Accordingly, for the foregoing reasons, Claimant did not exhaust the required pre-

arbitral steps pursuant to Art. 9.2 Euroasia BIT. 

III. Claimant must be denied access to the procedural provisions of Art. 8 Eastasia BIT 

68. Respondent submits that Claimant may not invoke Art. 3 Euroasia BIT in order to rely 

on Art. 8 Eastasia BIT, because (A) the MFN-clause of Art. 3 Euroasia BIT is inapplicable to 

procedural provisions and (B) Claimant did not make a ‘protected investment’ under the 

Eastasia BIT.  

A. Respondent did not intend to incorporate procedural provisions with regard to the application 

of Art. 3 Euroasia BIT 

69. Claimant is not an investor under the Euroasia BIT.42 However, even if Claimant were 

an ‘investor’, the procedural provisions of Art. 8 Eastasia BIT do not apply to Claimant. Instead, 

the dispute settlement provisions pursuant to Art. 9 Euroasia BIT must be applied. The 

stipulated pre-arbitral steps cannot be overridden by invoking the MFN-clause of Art. 8 Eastasia 

BIT to obtain direct access to international arbitration.  

70. Claimant should not be able to rely on the Tribunal’s award decision in Maffezini v. 

Spain to argue that the MFN-clause should transfer procedural provisions from the Eastasia 

BIT. In that case, the Tribunal found that because the BITs in question did not explicitly exclude 

such an interpretation of the MFN-clause, that such an interpretation was permissible. However, 

several cases have since distinguished the holding in Maffezini to apply MFN-clauses to 

procedural provisions only where both parties to a BIT clearly intended to do so.  

71. Indeed, the Tribunal in Plama v. Bulgaria found that  

“the tribunal in the Maffezini case should instead be a different principle 

with one, single exception: an MFN provision in a basic treaty does not 

incorporate by reference dispute settlement provisions in whole or in part 

                                                           
42  See Arguments, supra para. 61. 
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set forth in another treaty, unless the MFN provision in the basic treaty 

leaves no doubt that the Contracting Parties intended to incorporate 

them.”43 [Emphasis added] 

72. Furthermore, the Tribunal in Berschader v. Russia clarified that 

“an MFN provision in a BIT will only incorporate by reference an 

arbitration clause from another BIT where the terms of the original BIT 

clearly and unambiguously so provide or where it can otherwise be 

clearly inferred that this was the intention of the contracting parties.”44 

[Emphasis added] 

73. Moreover, the Tribunal in Telenor v. Hungary stated that 

“[i]t is one thing to stipulate that the investor is to have the benefit of MFN 

investment treatment but quite another to use an MFN clause in a BIT to 

bypass a limitation in the very same BIT when the parties have not chosen 

language in the MFN clause showing an intention to do this.”45 

74. Demonstrably, in the case law since the Maffezini decision, tribunals have placed an 

emphasis on ascertaining a clear and unambiguous intent of the parties in order to allow a 

transfer of procedural provisions through an MFN-clause. Therefore, this Tribunal must give 

preference to this approach. 

75. Finally, any reading of the Euroasia BIT must accord with Art. 31.2 VCLT, which 

requires an interpretation 

“in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and 

purpose.” 

76. Based on these principles, Respondent submits that (1) Respondent’s MFN guarantees 

does not extend to extra-territorial treatment; (2) no consent to arbitration was given by 

Respondent; (3) the treaty practice of Respondent does not indicate the intent to include dispute 

settlement provisions in the application of the MFN-clause; (4) Respondent could not have 

foreseen the MFN-revolution initiated through the Maffezini-decision; and (5) the invocation 

                                                           
43  Plama v. Bulgaria, para. 223.  
44  Berschader v. Russia, para. 181. 
45  Telenor v. Hungary, para. 92. 
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of the dispute settlement provisions of the Eastasia BIT are incompatible with the principle of 

good faith. 

1. Respondent’s MFN guarantees does not extend to extraterritorial treatment 

77. Respondent submits that Claimant blatantly attempts to overexcite the MFN guarantees 

pursuant to Art. 3 Euroasia BIT. This provision is limited in its application to a treatment within 

Respondent’s territory, hence extraterritorial dispute settlement provisions are precluded. 

78. The Tribunal in ICS v. Argentina has stated that “MFN treatment will be provided for 

activities taking place “in [the Contracting State’s] territory”, which “in other words [means] 

the MFN guarantees are territorially limited.”46 

79. Regarding a territorial limitation of MFN treatment, the Tribunal reasoned: 

“The host State’s obligation extends no further than providing the covered 

investor with “treatment” in respect of domestic dispute resolution (i.e., 

dispute resolution “in its territory”) that is no less favourable than the 

domestic dispute resolution treatment provided to investors from third 

States.”47 

80. As a result, the Tribunal concluded that  

“[the] concept of extra-territorial dispute resolution and a host State’s 

consent thereto are both ill-fitted to the clear and ordinary meaning of the 

words “treatment in its territory” as used in the Treaty’s MFN clause. […] 

This pragmatic incongruity prevents the Tribunal […] that the Contracting 

Parties to the present Treaty implicitly intended to include international 

dispute resolution within the purview of the MFN. If such were there 

intent, it would seem strange that they should impose a territorial limitation 

so at variance with that aim.”48 

81. The MFN-clause pursuant to Art. 3 Euroasia BIT reads that  

“[e]ach Contracting Party shall, within its own territory, accord to […] a 

treatment that is no less favourable than that accorded to its own investors 

or investors from third-party countries.” [Emphasis added] 

                                                           
46  ICS v. Argentina, para. 305. 
47  Ibid, para. 308. 
48  Ibid, para. 309; see also Daimler v. Argentina, para. 230. 
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82. With regard to the wording of the provision, the MFN scope is clearly limited to 

treatment solely in Respondent’s territorial matters, i.e. within Oceania. International dispute 

resolutions are not covered due to their extraterritorial nature, even though their extraterritorial 

nature is often put forward as a reason for invoking international dispute provisions. The access 

to the dispute resolutions of Art. 8 Eastasia BIT through Art. 3 Euroasia BIT is subverting the 

intention of Respondent. Respondent limited the MFN guarantees to territorial treatments and 

therefore the access to Art. 8 Eastasia BIT must be denied. 

2. Respondent did not give consent to direct international arbitration  

83. Respondent submits that, in the present case, although Respondent may have generally 

consented to the ICC’s jurisdiction after the exhaustion of pre-arbitral steps when entering into 

the Euroasia BIT, it did not by any means consent to an alternative jurisdiction.  

84. As a general principle of international law, a Tribunal can exercise jurisdiction over a 

state only with its consent, since this “principle is often described as a corollary to the 

sovereignty and independence of the State.”49  A ‘general consent’ to the respective arbitration 

is expressed by the host state once it enters into a BIT.50 However, this ‘general consent’ entails 

all provisions mentioned in the dispute settlement provisions, especially the necessary 

preliminary steps to arbitration,51 such as the 24-month requirement of a proceeding in a local 

court in the case at hand. Once an investor invokes a different dispute settlement provision 

through the MFN-clause, “the question of the Host State’s consent (or lack of it) to an 

alternative jurisdiction clause arises.”52  

85. Manifesting this, as constituted in the Wintershall v. Argentina case,  

“[a] presumed consent is not regarded as sufficient, because any restriction 

upon the independence of a State (not agreed to) cannot be presumed by 

courts.”53  

86. Furthermore, a consent cannot be presumed where it is neither provided for nor 

envisaged that the investor could choose at will to omit one of the pre-arbitral requirements set 

out in the BIT.54 

                                                           
49  Wintershall v. Argentina, para. 160 (3). 
50  See ibid, para. 160 (2). 
51  See ibid, para. 160 (2). 
52  Ibid, para. 160 (3). 
53  Ibid. 
54  See ibid. 
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87. In the case at hand, no consent has been given. Following the principle of the 

Wintershall ruling, giving of consent cannot be presumed either. Consequently, Art. 8 Eastasia 

BIT must not be transferred through the MFN-clause of Art. 3 Euroasia BIT. Indeed, if the 

Tribunal were to decide to actually grant Claimant immediate access to arbitration, it would 

presume a consent that was never intended by Respondent. This feigned consent wholly violates 

the sovereignty of Respondent and is contrary to the most basic principles of international law. 

Claimant’s wrongful invocation of Art. 8.2 Eastasia BIT through Art. 3 Euroasia BIT 

contradicts the agreed-upon provisions by Oceania and Euroasia and would demote the actual 

significance of the required consent. Accordingly, Respondent submits that this Tribunal cannot 

presume Respondent’s general consent. 

3. Respondent’s intended differences within the procedural provisions of the BITs  

88. The Tribunal should take into account treaties conducted with other states to obtain an 

impression of Respondent’s general approach towards dispute settlement provisions. The facts 

do not provide an identifiable pattern throughout Respondent’s treaty practice – other than the 

Euroasia and Eastasia BITs. Notwithstanding this fact, these treaties are the essential sources 

of interpretation, since they were both concluded on 1 January 1992. In light of the simultaneous 

conclusion of the treaties and the similarities between other Article in the BITs, the significant 

difference between the dispute settlement provisions is of importance when analyzing 

Respondent’s intentions.  

89. Thus, because Respondent negotiated and concluded two separate Agreements with two 

separate dispute settlement provisions on the exact same day, it is clear that Respondent pursued 

two separate intentions while constituting and negotiating the agreements.  

4. Respondent could not have foreseen the development of MFN interpretation  

90. Respondent contends that this Tribunal should renounce itself from the Maffezini v. 

Spain decision, because at the time of concluding the BIT this development was not foreseeable 

and furthermore the wording is not comparable.  

91. In 2000, the Tribunal in Maffezini endorsed the application of MFN-clauses to 

procedural dispute settlement provisions and triggered what has been called an ‘MFN-

revolution’.55 However, this decision has occasioned an onslaught of criticism. 

                                                           
55  See Šturma, page 100. 
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92. Indeed: 

“Though Maffezini [does] not stand on [its] own and have been followed 

in some later decisions, it is clear that in other cases they occasioned 

considerable disquiet and indeed fairly vigorous criticism and dissent.”56 

93. Prior to the Maffezini decision, applying MFN-clauses to procedural provisions was 

unforeseeable and hardly imaginable,57 particularly by Contracting Parties which already 

concluded their treaties eight years beforehand. 

94. In the case at hand, Respondent could not have anticipated Maffezini’s application of 

MFN-clauses to the dispute settlement provisions it agreed to in 1992 because Maffezini was 

not decided until 2000. Therefore, the interpretation of the relevant BIT cannot be informed by 

Maffezini. 

95. However, if the Tribunal still considers drawing from the principle of Maffezini to aid 

its decision regarding the issue at hand, Respondent asserts that not only was the award 

unforeseeable to the Contracting Parties, but also that the BITs’ wording do not allow 

comparison, since they differ significantly and are thus not analogous. The Tribunal in 

Wintershall v. Argentina similarly states that  

“[t]he members of the tribunal in Maffezini (a decision relied on by the 

Claimant) had so concluded based on the particular wording of the MFN 

clause in the case before them (“in all matters covered by this Agreement”) 

– such words are absent in Article 3 of the Argentina-Germany BIT. The 

MFN Clause in Article 3 of the Argentina-Germany BIT plainly does not 

refer to “treatment” with respect to “all matters covered by this treaty” (as 

in Maffezini).”58 

96. The MFN-clause in the Euroasia BIT reads: 

“Article 3 National Treatment and Most-Favoured Nation Provisions  
1. Each Contracting Party shall, within its own territory, accord to 

investments made by investors of the other Contracting Party, to the 

income and activities related to such investments and to such other 

investment matters regulated by this Agreement, a treatment that is no less 

favourable than that accorded to its own investors or investors from third-

party countries.”  

                                                           
56  Telenor v. Hungary, para. 89. 
57  Šturma, page 100. 
58  Wintershall v. Argentina, para. 172.  
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97. Respondent submits that, in the case at hand, the words “a treatment” in the MFN-

clause, like in the Wintershall case, do not refer to “all matters covered by this treaty” as found 

in Maffezini. Instead, Art. 3.1 Euroasia BIT refers to “income and activities related to 

[investments made by investors] and to such other investment matters,” which does not imply 

“all matters”. Therefore, the Maffezini decision relies on an entirely different and broader scope 

of MFN-application and these considerations cannot be considered a reasonable source of 

argumentation.  

5.  The incorporation of procedural provisions is against good faith 

98. Even if this Tribunal has the authority to apply the MFN-clause, Respondent submits 

that the principle of good faith pursuant to Art. 31 VCLT was violated. 

99. This principle requires that this Tribunal interprets treaty terms in a manner that avoids 

“both uncertainty and instability.”59 Indeed, the very notion of good faith presumes that “the 

treaty terms were intended to mean something, rather than nothing.”60 Any other approach 

would mean that 

"at one moment the limitation in the basic BIT is operative and at the next 

moment it is overridden by a wider dispute resolution clause in a new BIT 

entered into by the host State."61 

100. In the case at hand, a Tribunal decision to bypass the 24-month requirement would cause 

“both uncertainty and instability” because it leads to sporadic application of dispute settlement 

provisions from the Eastasia BIT at one moment and, in the next, substantive provisions from 

the Euroasia BIT. Such an interpretation would enable the possibility of “treaty shopping” and 

undermine the legitimate expectations of parties to the agreements in question, and accordingly, 

would run afoul of the principle of good faith in treaty interpretation. 

101. Accordingly, for the reasons given in parts A.1 through A.5 above, Respondent did not 

intend to incorporate procedural provisions with regard to the application of Art. 3 Euroasia 

BIT. 

                                                           
59  Telenor v. Hungary, para. 94.  
60  Villiger, Art. 31, para. 7. 
61  Telenor v. Hungary, para. 94.  
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B. Claimant did not make a ‘protected investment’ under the Eastasia BIT 

102. Even if the Tribunal decides that dispute settlement provisions fall under the scope of 

Art. 3.1 Euroasia BIT, the invocation of Art. 8.2 Eastasia BIT must be denied on the grounds 

of Claimant’s investment not being protected under Art. 1.1 Eastasia BIT. Respondent submits 

that Art. 1.1 Eastasia BIT, which includes the “clean hands” doctrine, requires an “investment” 

to be lawful under domestic law. Respondent contends that the legality of Claimant’s 

investment is highly questionable because, inter alia, corrupt practices were underway. 

Therefore, Respondent submits that not be found, because corruption was at play. Hence, the 

"clean hands" doctrine was violated by an act of corruption. This can be concluded in 

consequence of these inferences: (1) the “clean hands” doctrine is applicable; (2) Claimant’s 

actions are timely relevant to the legality of the investment; (3) the “clean hands” doctrine was 

violated by Claimant; and (4) by violating the “clean hands” doctrine, Claimant neglected 

public policy. 

1. The “clean hands” doctrine is applicable 

103. Respondent requests the Tribunal to find the “clean hands” doctrine to be applicable 

because Art. 8 Eastasia BIT cannot be invoked without considering Art. 1.1 Eastasia BIT, i.e. 

the “clean hands” doctrine. Claimant relies on Art. 8 Eastasia BIT. In its first paragraph, that 

Article defines the sole relevant subject of disputes as those which concern “investments 

between a Contracting Party and an investor of the other Contracting Party” [Emphasis added]. 

The term “investment”, in turn, must be understood under the definition of Art. 1.1 Eastasia 

BIT, which requires it to be “in accordance with the laws”.  

104. Relying on Art. 8 Eastasia BIT regardless of this definition would render the structure 

and symbiosis of the Articles in the BIT meaningless. The provisions in the BIT build on each 

other and must be regarded as a whole. It is clearly indicated that both Art. 1.1 and Art. 8 

Eastasia BIT correlate and are in dependence of each other.  

105. This was supported in the Salini v. Morocco decision, where the Tribunal decided that 

the “clean hands” doctrine 

 “seeks to prevent the Bilateral Treaty from protecting investments that 

should not be protected, particularly because they would be illegal”.62 

                                                           
62  Salini v. Morocco, para. 46. 
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106. As a result, an “investment” pursuant to Art. 8 Eastasia BIT should only be one that is 

protected under the BIT and is in conformity with the “clean hands” doctrine in Art. 1.1 Eastasia 

BIT. These correlating Articles constitute a threshold that Claimant must take into account 

when invoking the MFN-clause. Thus, Claimant should not be allowed access to the dispute 

settlement provisions in the Eastasia BIT if his investment is not even protected pursuant to Art. 

1.1 Eastasia BIT.  

2. Claimant’s actions are timely relevant to the legality of the ‘investment’  

107. A constituted interpretation of “in accordance with the law” suggests that the legality 

requirement covers all actions necessary for the establishment of the investment.63 

108. Even though Claimant purchased RB Ltd. in February 1998, the environmental license, 

obtained in July 1998, was essential for the lawful commencement of production and the 

profitability of Claimant’s investment.64 As a result, the environmental license is an inherent 

part of the establishment of the investment and must also be “in accordance with the law”.  

109. The “clean hands” doctrine must therefore apply to any illegal actions concerning the 

obtainment of the license, including the investment. 

3. The “clean hands” doctrine was violated by Claimant 

110. Respondent submits that Claimant’s investment was not in accordance with domestic 

law” and thereupon violated the “clean hands” doctrine. Following this determination, the 

Tribunal should find that it has the competence to decide that (a) Respondent established a 

prima facie case of corruption and, consequently, (b) the burden of proof lays on Claimant. 

Additionally, Respondent contends that since past tribunals have decided on the issue of 

corruption,65 this Tribunal may also find that it is competent to address the claims at hand and 

make a decision. 

111. As a preliminary matter, the scope of what is “in accordance” with domestic law must 

be defined. To this end, the Tribunal in WDF v. Kenya found that 

                                                           
63  Metal-Tech v. Uzbekistan, para. 267. 
64  Case, Facts, para. 4. 
65  See generally Aryeh v. Iran; African Holdings v. Congo; Oil Fields v. Iran; and Siag v. Egypt. 
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“bribery or influence peddling, as well as both active and passive 

corruption, are sanctioned by criminal law in most, if not all, countries.”66 

112. And naturally, the domestic law in Oceania recognizes corruption as a criminal offence 

pursuable by the General Prosecutor’s Office of Oceania.67 This is demonstrated by the fact that 

the President of the NEA has been convicted for the crime.68 

a. Respondent established a prima facie case of corruption 

113. Respondent contends that there is sufficient evidence that a prima facie case of 

corruption is established and that Claimant obtained his environmental license through bribery. 

114. Pursuant to the principle of onus probandi incumbit actori,69 specifically stipulated in 

Art. 27 UNCITRAL Rules “each party shall have the burden of proving the facts [it relies 

upon]”. Additionally, in ICC Case No. 6497, the Tribunal remarked that:  

“The [party alleging corruption] has the burden of proof… [Such party] 

may bring some relevant evidence for its allegations, without these 

elements being really conclusive [prima facie].”70 

115. Furthermore, like generally in African Holdings v. Congo71 and Niko v. Bapex & 

Petrobangla,72 the Tribunal should take into account evidence and accept information from 

domestic criminal proceedings.  

116. Under Oceania’s domestic law, arms production may not commence before a producer 

obtains an environmental license. In order to obtain that license, the Environment Act 1996 

necessitates evidence that an arms production line complies with the environmental 

requirements of Oceania’s law. The NEA, as the responsible authority to grant such a license, 

is obliged to verify compliance by visiting the arms production site.73 

117. Furthermore, Respondent provides subsidies in order to assist manufacturers with the 

immense costs involved in bringing production into compliance with the Environment Act 

1996. Claimant lacked the financial resources necessary to bring RB Ltd. into compliance with 

                                                           
66  WDF v. Kenya, para. 142; also see UNGA Res. 58/4, Art. 16. 
67  Case, Facts, para. 18. 
68  Case, Facts, para. 19. 
69  Llamzon, para. 9.08. 
70  ICC Case No. 6497. 
71  See generally African Holdings v. Congo. 
72  See generally Niko v. Bapex & Petrobangla. 
73  Case, PO No. 2, para. 1. 
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the Act and therefore requested a subsidy. That subsidy was denied by the Ministry of 

Environment of Oceania on 3 August 1998. In July 1998, Claimant managed to obtain the 

environmental license without demonstrating compliance with the Act after a private meeting 

with the President of the NEA of Oceania.  

118. Despite having obtained this license in 1998, it is undisputed that RB Ltd.’s production 

line never fully complied with the legal requirements for the license until 1 January 2014,74 

more than 15 years later. Thus, it is clear that the NEA did not verify the compliance of RB 

Ltd.’s production line with the Environment Act in 1998 and was not entitled to grant the license 

to Claimant at that time. Respondent, as a signatory to the UN Declaration Against Corruption, 

has already pursued and convicted the President of the NEA in order to ensure the future 

credibility of its public officials. The same treatment should be accorded to any other involved 

parties. During the course of the NEA President’s criminal proceedings, the NEA President 

named Claimant as someone from whom he received bribes and against whom he would testify.  

119. To this end, Claimant is currently the subject of serious domestic criminal investigations 

for employing bribes to obtain his environmental license.75 For all of these reasons, criminal 

charges against Claimant appear likely. 

120. There are enough uncontested facts, i.e. the chronological coherence between 

Claimant’s obtainment of his license and his private meeting with the President, as well as the 

suspicious sudden compliance with RB Ltd.’s legal requirements in Oceania by 1 January 2014, 

after the General Prosecutor’s Office in Oceania started an investigation of the NEA President 

regarding bribery throughout 2013. The likelihood of Claimant’s involvement in bribery should 

therefore be established by the Tribunal. 

b. Claimant carries the burden of proof 

121. Firstly, Respondent contends that Claimant wants to rely on Art. 8 Eastasia BIT and 

must, thereupon, prove to the Tribunal that his investment is even protected under the BIT. 

Secondly, Respondent submits that it has establishes a prima facie case of corruption, which 

also leads to the burden shifting to Claimant. Either way, Claimant has not produced any 

counter-evidence that would prove his innocence. 

                                                           
74  Case, Facts, para. 13. 
75  Case, Facts, para. 19. 
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122.  Furthermore, the Tribunal in ICC Case No. 6497 noted that the accused party may 

exceptionally be asked to “bring some counter-evidence.”76 If such evidence is not presented to 

the Tribunal, it may be concluded “that the facts alleged are proven.”77  

123. This is supported by the fact that it can be highly difficult for the party alleging 

corruption to prove the allegations, since acts of corruption and bribery tend to lack physical 

evidence,78 especially because it seems highly unlikely that an official or politician would 

confess to accepting a bribe.79 Because of the difficulty of clear evidence, corruption should 

instead be found when there is reasonable certainty, i.e. with circumstantial evidence.80 By 

contrast, “the party accused of corruption is typically easily capable, if it is actually innocent of 

the allegations, of producing countervailing evidence.”81 Following the approach of Michael 

Hwang and Kevin Lim, it should be noted by this Tribunal that whichever outcome is more 

likely should then be seen as meeting the standard of proof.82 

124.  In this regard, Respondent contends that the produced evidence is more than 

circumstantial, but rather a clear indicator of Claimant’s misbehavior. It should be for Claimant 

to produce counter-evidence, which he did not submit. His reluctance to directly prove his 

innocence supports Respondent’s claim that he is guilty of bribery.  

125. In light of the preponderance of evidence, Respondent requests the Tribunal to find 

sufficient evidence to presume Claimant guilty of bribery.  

4. By violating the “clean hands” doctrine, Claimant neglected public policy 

126. Respondent submits that Claimant’s negligence toward public policy should deny him 

access to Art. 8 Eastasia BIT. According to Maffezini v. Spain, this access through an MFN-

clause “[has] some important limits arising from public policy considerations.”83 The 

mentioned exemplary limits in Maffezini are, however, not conclusive and parties or the 

Tribunal may find other limitations falling under that category.84 In this regard, Respondent 

                                                           
76  ICC Case No. 6497. 
77  Ibid. 
78  EDF v. Romania, para. 221.  
79  ICC Case No. 6497. 
80  Metal-Tech v. Uzbekistan, para. 243; Oostergetel/Laurentius v. Slovak Republic, para. 303; Rumeli/Telsim v. 

Kazakhstan, para. 709. 
81  Lamm, page 701.  
82  Hwang/Lim, page 14, para. 27 with further references. 
83  Maffezini v. Spain, para. 56. 
84  Ibid, para. 63.  
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contends that a violation of the prohibition on corruption falls under public policy 

considerations. 

127. In Art. 16 (1) of the UNGA Res. 58/4, to which both Parties are Signatories, bribery and 

corruption are understood as   

“the promise, offering or giving to a foreign public official [...], directly or 

indirectly, of an undue advantage, for the official himself or herself or 

another person or entity, in order that the official act or refrain from acting 

in the exercise of his or her official duties, in order to obtain or retain 

business or other undue advantage in relation to the conduct of 

international business.” 

128. Through many such international conventions—such as the UN Declaration against 

Corruption and Bribery in International Commercial Transactions (UNGA Res. 51/191), the 

UN Convention against Corruption (UNGA Res. 58/4 ), the Inter-American Convention against 

Corruption, and the OECD Convention on Combating Bribery of Foreign Public Officials— 

the importance of the prohibition of corruption has been established as a “quintessential rule of 

transnational public policy”.85 Accordingly, corruption is “universally condemned by the 

international community”.86  

129. Although there is some debate regarding the scope of what constitutes public policy, it 

is indisputable that  

“the prohibition on corruption has become central to international public 

policy and is indeed one of the few areas in which consensus can be 

found.”87 

130. Famously, a statement in ICC Case No. 1110 supports the international approach that 

corruption needs to be incorporated in public policy considerations, and other tribunals agree 

with such an approach.88 The ICC Tribunal found that 

“corruption is an international evil; it is contrary to good morals and to 

international public policy common to the community of nations.”89 

131. Furthermore, even the Maffezini Tribunal decided  

                                                           
85  Lamm, pages 711-715 with further reference to case law and scholarly opinion.  
86  Lorz/Busch, para. 1. 
87  Miles, page 333 with further references.  
88  Niko v. Bapex & Petrobangla, para. 433; WDF v. Kenya, para. 157.  
89  ICC Case No 1110 (n 13) [20]. 
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“that a distinction has to be made between the legitimate extension of 

rights and benefits by means of the operation of the [MFN-]clause, on the 

one hand, and disruptive treaty-shopping that would play havoc with the 

policy objectives of underlying specific treaty provisions, on the other 

hand.” 

132. Accordingly, corruption must be considered as a public policy. Additionally, since 

corruption is a violation of the laws and regulations of most countries, it is a breach of the "clean 

hands" doctrine and must be regarded as a limitation to the scope of application of an MFN-

clause. Hence, Respondent submits that the Tribunal cannot “close its eyes” to such harmful 

acts and must not allow Claimant access to Art. 8 Eastasia BIT. 

133. Accordingly, for the reasons given in parts B.1 through B.4 above, Claimant did not 

make a ‘protected investment’ under the Eastasia BIT. 

134. Thus, for all of the reasons demonstrated in parts A and B, the Tribunal must find 

that Claimant does not have access to Art. 8 Eastasia BIT. 
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Part Three: MERITS 

 

135. If the Tribunal finds that it has jurisdiction pursuant to the Euroasia BIT, it is the 

submission of Respondent that Respondent did neither directly nor indirectly expropriate the 

property of Claimant, as Respondent acted within its right to regulate in accordance with 

international law. Arguendo, any damage suffered by Claimant is not attributable to Respondent 

as Claimant contributed to and failed to mitigate damages. 

I. The EO was within the state’s right to regulate and the Respondent cannot be found to 

have expropriated Claimant’s investment 

136. Respondent submits that it acted within its right to regulate in accordance with 

international law by relying on Art. 10 Euroasia BIT, i.e. its essential security interest. When 

evaluating the possibility of an expropriation, the right to regulate by the state cannot be 

overlooked. The Tribunal in Parkerings v. Lithuania found that  

“it is each State’s undeniable right and privilege to exercise its sovereign 

legislative power [and] to enact, modify or cancel a law at its own 

discretion.”90 

137.  The Tribunal must find that Respondent legitimately acted within its sovereign powers 

and no expropriation occurred through the issuance of the EO.  

138. Case law continuously emphasized the importance of observing the states' right to 

regulate when faced with the question of expropriation.91 In this regard, Ian Brownlie and James 

Crawford, a prominent authority on expropriation, took a similar approach and stated that 

  “state measures, prima facie a lawful exercise of powers of governments, 

may affect foreign interests considerably without amounting to 

expropriation.”92  

139. Consequently, Respondent submits that, on the one hand, (1) Respondent did not 

directly expropriate Claimant's investment. On the other hand, (2) Respondent did not indirectly 

expropriate Claimant's investment.  

                                                           
90  Parkerings v. Lithuania, para. 332. 
91  See Morris v. Uruguay, para. 288; De Levi v. Peru, para. 475; Saluka v. Czech Republic, para. 276; SD Myers 

v. Canada, para. 281.  
92  Brownlie/Crawford, page 621. 
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A. Respondent did not directly expropriate Claimant’s investment 

140. A direct expropriation is found where there is 

“a forcible taking by the Government of tangible or intangible property 

owned by private persons by means of administrative or legislative action 

to that effect.”93 

141. Claimant remains the owner of RB Ltd. Claimant continues to possess authority and his 

position as president and sole member of the board of directors. The employees still remain 

under his power to direct and there is no evidence of external influence. The government does 

not exert any control over Claimant’s company through administrative or legislative action. No 

direct ‘taking’ by Respondent has occurred.  

B. Respondent did not indirectly expropriate Claimant’s investment 

142. An ‘indirect expropriation’ has occurred when actions do not “explicitly express the 

purpose of depriving one of rights or assets, but actually have that effect.”94 

143. In determining whether an indirect expropriation has occurred, the Tribunal should 

consider the following factors:95 i) the degree of interference with a property right; ii) the 

purpose and context of the governmental measure; iii) the interference of the measure with 

reasonable investment-backed expectations; iv) proportionality; and v) non-discrimination. In 

this regard, Respondent submits that no indirect expropriation has occurred: 

1. The degree of interference is not substantial 

144. It is broadly consented that an accusation of indirect expropriation has no reasonable 

basis when a substantial degree or level of interference cannot be proven.96 For example, in 

Feldman v. Mexico, the Tribunal found that a regulatory action must deprive an investor of 

control of a company, interfere directly in the internal operations, or displace a Claimant as 

controlling shareholder.97 

                                                           
93  Tecmed v. Mexico, para. 113. 
94  Ibid, para. 114. 
95  Reinisch, pages 438- 451; OECD Indirect Expropriation, page 10. 
96  See Reinisch, page 438. 
97  Feldman v. Mexico, para. 152. 
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145. Similarly, tribunals have deduced that while the investor remains in control of his or her 

investment and “directs [its] day-to-day operations”, no expropriation should be established.98 

Many cases also require the regulation to have a “permanent and irreversible” character99 to 

qualify an “indirect de facto expropriation”.100  

146. In the case at hand, Respondent submits that it does not supervise the internal operations 

at RB Ltd., has not substituted employees, officers or directors by virtue of the Regime and has 

not in any other way deprived Claimant of his ownership and de facto control of his investment. 

Therefore, Respondent has not substantially interfered with the investment. Furthermore, 

Claimant has opportunities to pursue other activities in regard to his company. For example, 

Claimant could terminate the contract with Euroasia, which would relieve him from being a 

“blocked person” pursuant to the EO or concluding new supply contracts with states other than 

Oceania. 

147. Since Claimant has the option of terminating the contract and pursuing other trade 

relationships with non-involved third states regarding supply contracts, the regulation by 

Respondent cannot be understood as irreversible. Furthermore, the effect of the EO is not of a 

permanent character as it is only intended for the time in which the conflict between Euroasia 

and Eastasia persists. The EO was issued as an immediate response to an international 

misconduct, however, the consequences for “blocked persons” only last until they stop 

contributing or supporting this misconduct. Thus, a permanent nature of the EO cannot be 

assumed. Regarding this temporary and reversible regulation, an “indirect de facto 

expropriation” has not occurred. Consequently, the degree of interference was not substantial. 

2. The essential security interest is a legitimate purpose of the measure  

148. The purpose and context of Respondent's measure, i.e. Art. 10 Euroasia BIT, must be 

taken into account by the Tribunal, instead of focusing exclusively on the “sole effect” on the 

owner. It is established that tribunals must also take into account the purpose and 

proportionality of governmental measures to determine whether compensation was due.101 By 

following the ‘sole effect doctrine’, the Tribunal would neglect the “state’s freedom to 

regulate”, especially considering the fact that the state must comply with international 

                                                           
98  Pope &Talbot v. Canada, para. 100; Azurix v. Argentina, para. 322. 
99  Tecmed v. Mexico, para. 116; Suez, Sociedad v. Argentina; LG&E v. Argentina, para. 200. 
100  Tecmed v. Mexico, para. 116. 
101  LG&E v. Argentina, para. 189 & 194. 
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obligations.102 This essential security interest clause in the Euroasia BIT is a broadly-defined 

necessity clause, as entailed in Art. 25 ILC Draft Articles. However, tribunals, in their 

interpretation of necessity, have relied upon the wording in the relevant BITs rather than the 

understanding of necessity under customary law and have, thereupon, broadened their approach 

to necessity.103  

149.  In this regard, Respondent contends that the Tribunal must interpret the wording of Art. 

10 Euroasia BIT and, therefore, determine that Respondent pursued a legitimate purpose.  

150. The Euroasia BIT, as the Parties primary applicable treaty, stipulates in Art. 10 that  

“[n]othing in this Agreement shall be construed to prevent [them] from 

taking measures to fulfil [their] obligations with respect to the 

maintenance of international peace or security.” [Emphasis added] 

151. Moreover, pursuant to Art. 41.2 ILC Articles on State Responsibility, third parties have 

an obligation not to recognize an illegal annexation.  

“No State shall recognize as lawful a situation created by a serious breach 

[of an obligation arising under a peremptory norm of general international 

law], nor render aid or assistance in maintaining that situation.” 

152. Additionally, Art. 14 of the UNGA Res. 25/2734 recommends  

“measures for the peaceful adjustment of any situation [...] resulting from 

a violation of the provisions of the present [UN] Charter.” 

153. In a case concerning violations of the UN Charter and an unlawful annexation—as is 

the case here—third-party states have a right not to recognize or assist as a self-help 

enforcement measure.104 Additionally, a legal principle in international law, apprehended inter 

alia in the Saluka v. Czech Republic case, allows states to exercise their “regulatory powers”105 

without paying compensation when “they adopt in a non-discriminatory manner bona fide 

regulations that are aimed at the general welfare.”106 

154. Hence, Respondent deemed itself as competent to peacefully adjust the situation caused 

by Euroasia. The said situation resulted “from a violation of the provisions of the Charter”, i.e. 

                                                           
102 Mostafa, page 269. 
103  Galvez, page 152. 
104  Costelloe, page 357. 
105  Saluka v. Czech Republic, para. 255. 
106  Ibid.  
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threat of force pursuant to Art. 2.4 UN Charter. Accordingly, Respondent considered itself 

obligated under the principles of public international law not to acknowledge the unlawful 

annexation and furthermore to prohibit any unlawful behavior supporting the continued 

violation of international peace and security. Thus, Respondent imposed sanctions as a response 

to Fairyland's internationally unlawful annexation. 

155. Similarly, other states, who were against the annexation of Fairyland, also deemed 

themselves as competent and obliged to impose such sanctions.107 This indicates the 

international significance of the obligations to countermeasures pursuant to the endorsement of 

international peace and security. 

156.  Considering the total configuration of the facts above, Respondent clearly acted in a 

bona fide manner by imposing the sanctions through the EO because its obligations under 

international law required it to act to maintain international peace and security pursuant to Art. 

10 Euroasia BIT in conjunction with Art. 41.2 ILC Articles on State Responsibility.  

3. There was no interference with reasonable investment-backed expectations 

157.  Respondent submits that the Tribunal should not find Claimant’s expectations to be 

interfered with unreasonably.  

158. The investor can only rely on the “legal and business framework as represented to [him] 

at the time that it decides to invest.”108 Additionally, in Feldman v. Mexico, the Tribunal found 

that  

“governments, in their exercise of regulatory power, frequently change 

their laws and regulations in response to changing political, economic or 

social considerations. Those changes may well make activities less 

profitable or even uneconomic to continue.”109 

159. Moreover, investors in all countries must assume “a risk that the country might 

experience [...] changes of the economic and political system.”110  

160. In the case at hand, Respondent legitimately relies on the International Emergency 

Economic Powers Act, which has been part of Oceanian legislation since 1992. This Act had 

already been effective when Claimant made his investment. Claimant was or at least should 

                                                           
107  Case, PO No. 3, para. 11. 
108  BG Group v. Argentina, para. 298. 
109  Feldman v. Mexico, para. 112.  
110  See Starrett Housing v. Iran, para. 156. 
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have been aware of the circumstances under which he made his investment. Thus, Claimant 

cannot blame Respondent for alleged unexpected changes, such as the EO. Indeed, the EO is 

based upon this legitimate and long-established Oceanian positive law.  

161. Furthermore, the relationship between Eastasia and Euroasia has been of a tense nature 

due to multiple wars over the last 100 years, especially regarding the territorial attachment of 

Fairyland. Euroasia had an enormous influence on the residents of Fairyland because Euroasia 

advocated for Fairyland’s self-determination for a long period of time,111 and therefore, at least 

contributed to unrest between the states, provoking dissatisfaction among the inhabitants.  

162. Being aware of these circumstances and himself being affected, Claimant should have 

known of the tension between the inharmonious states and the intense economic risk of 

conducting an arms production contract with Euroasia. Claimant, had he properly interpreted 

the political tinderbox and the following developments of Fairyland’s referendum, should not 

have concluded a new contract with Euroasia in February 2014. This economical foresight can 

be expected of Claimant, as an entrepreneur conducting his business internationally for more 

than two decades. As he may rely on the stabilization clause in Art. 12 Euroasia BIT, Claimant 

should have been aware of the International Emergency Economic Powers Act, in context with 

Art. 10 Euroasia, which explicitly gives Oceania the right to take measures such as the EO and 

thus, restricts Art. 12 Euroasia BIT reasonably. 

4. The measure is not non-discriminatory 

163. Respondent further contends that the EO was non-discriminatory and therefore a 

legitimate regulatory act.  

“Discrimination is treating differently, without any objective and 

reasonable justification, persons in ‘relatively’ similar situations.”112 

164. Additionally, the Tribunal in Merrill v. Canada established that the persons being 

compared should be those which “are subject to the same regulatory measures under the same 

jurisdictional authority, [i.e. foreign and domestic investors]”.113 

                                                           
111  Case, PO No. 2, para. 3.  
112  CME v. Czech Republic, para. 612; CMS v. Argentina, para. 293; Fredin v. Sweden, para. 60; Goetz v. Burundi, 

paras. 457 & 121. 
113 Merrill v. Canada, para. 89. 
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165. The EO has the effect of blocking all persons contributing to the situation in the 

Republic of Eastasia, which has been refined in Section 1 EO to a select circle of people.114 

Thus, Claimant is treated no differently than all other ‘blocked persons’, which are in a 

‘relatively’ similar situation. Domestic investors of Oceania are treated the same as foreign 

investors. The fact that RB Ltd. is the only operating arms production company in the sector 

and consequently has the monopoly over it, cannot seriously be understood to mean that it was 

a discriminatory act against Claimant’s company directly. Respondent has no influence on the 

distribution and development within the internal market situation of Oceania. Therefore, 

Respondent cannot be held accountable for individual consequences arising generally out of 

the EO. 

166. Furthermore, the President of Oceania had the objective and reasonable justification of 

issuing the EO in order to ensure international peace and security. The EO was a lawful means 

to pursue Respondent’s legitimate goals because the President was competent to issue the EO. 

Moreover, the President had authority through the International Emergency Economic Powers 

Act to declare an unusual threat to international security which originates outside of Oceania.115  

167. By conclusion, the EO was a lawful and non-discriminatory means to achieve the goal 

of pursuing international peace and security. 

5. The measure is proportionate 

168. Turning to the impact of the imposed measure to the foreign investor and the “aim 

sought to be realized by”116 the state, the Tribunal must evaluate “a reasonable relationship of 

proportionality.”117 Respondent has made clear that it acted under international obligations and 

contends that it, thereupon, could not identify any less severe measure to resolve the 

international conflict.  

169. Respondent now submits that it in no way benefitted from its own actions. Before 

Claimant purchased RB Ltd., the enterprise had suffered economic decline and consequently 

massive redundancies of a large number of workers in Valhalla.118 Through Claimant’s 

                                                           
114  Case, EO. 
115  Case, PO No. 2, para 7.  
116  Tecmed v. Mexico, para. 122.  
117  Ibid.  
118  Case, Request for Arbitration, page 4.  
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investment in RB Ltd. and its growing prosperity, the local community and Valhalla itself 

immensely benefitted, since more inhabitants than ever before were working for RB Ltd.119  

170. Respondent was aware of this positive outcome for the Oceanian economy and, despite 

that, was willing to hazard the initial negative economic consequences, including in the labor 

force of Valhalla that could be expected after issuing the EO. Such actions cannot be interpreted 

as the state seeking to serve its own benefit, but rather, are more realistically interpreted as the 

state elevating its international obligations over its own self-interest. Hence, Respondent acted 

in a self-sacrificing manner and put the greater purpose of international peace and security 

before its own interests.  

171. In light of the proportionality, the Tribunal must draw the conclusion that the pursuit of 

international security and peace by Respondent must prevail over the interest of an individual, 

Claimant.  

172. Thereupon, Respondent cannot be blamed for causing an ‘indirect expropriation’. In 

compliance with its responsibility to maintain international peace and security, Respondent was 

obliged to take active steps to wipe out the consequences of Euroasia’s misconduct. Respondent 

submits that it has acted pursuant to Art. 10 Euroasia BIT in its essential security interest and 

has not “crossed the line” that separates valid regulatory activity from indirect expropriation. 

173. Accordingly, for the reasons given in parts B.1 through B.5, Respondent did not 

indirectly expropriate Claimant’s investment. 

174. Thus, for all the reasons demonstrated in parts A and B, the EO was within the 

state’s right to regulate and the Respondent cannot be found to have expropriated 

Claimant’s investment. 

II. Arguendo, Claimant contributed to and failed to mitigate damages 

175. The obligation by Respondent to pay damages must be offset because (A) Claimant's 

negligence contributed to his damages and (B) Claimant failed to mitigate damages. 

A. Claimant’s negligence contributed to his damages 

176. The Tribunal must find that Claimant contributed to his damages. 

                                                           
119  Case, Facts, para. 12.  
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177. If the actions by the injured party are negligent and lead to the emergence of damage, 

compensation payments of the blamed party can be offset or at least diminished.120 This has 

been stipulated in Art. 39 ILC's Articles on State Responsibility and supported by the Tribunal 

in Gemplus v. Mexico.121 The Tribunal in MTD Equity v. Chile concluded that investors who 

increase their risks and do not act as “wise investors” must bear responsibility for their business 

actions and, therefore, must tolerate part of the damages suffered.122 In this regard, 

compensation should also be excluded or reduced where an investor does not “manage and 

operate its investment reasonably”.123  

178. In the present case, Claimant failed to appreciate the economic bearing of his actions by 

conducting a new contract with a state pursuing obviously unlawful goals. With the result of 

Fairyland’s referendum and its declaration as unlawful by Eastasia, it was foreseeable that the 

international community might react with countermeasures to a controversial annexation. 

Claimant associated himself with government officials of Euroasia, such as his long-time friend, 

John Defenseless. Therefore, he could have known of the planned annexation even before 

media coverage and the official reaction to the referendum by Eastasia. By not recognizing the 

possibility of international disapproval, Claimant undertook an immense business risk and did 

not act as a “wise investor” by using his connection to the Euroasian government and 

conducting a new contract. Claimant could have acted in a more cautious manner, awaiting the 

ongoing controversy regarding Fairyland’s annexation and not conducting a new contract 

immediately, or rather finding a more stable, impartial contractual partner.  

179. As a consequence, Claimant did not manage his investment reasonably and acted in a 

negligent manner. 

B. Claimant failed to mitigate his damages 

180. Additionally, Claimant failed to mitigate the damages caused to his investment. The 

“duty to mitigate”, even if not explicitly mentioned in the BIT, must be acknowledged as a 

general principle of law.124 The principle requires that the injured party strive for the least 

amount of damage and avoid the expansion of damage.125 

                                                           
120  See Marboe, page 120, para. 3.235. 
121  Gemplus v. Mexico, para. 11.12. 
122  See MTD Equity v. Chile, paras. 242-243. 
123  RosInvestCo v. Russia, para. 652. 
124  Middle East v. Egypt, para. 167; see Sabahi, page 176. 
125  See Marboe, page 122, para. 3.240.   
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181.  With the media reporting on the preparation of the EO, at the least, Claimant should 

have known of the strong possibility of sanctions before they were imposed and should have 

taken action to prevent the degree to which the sanctions affected his business. Failure to do so 

was a risk Claimant willfully undertook. This could have been done by at least making an effort 

to terminate the contract with Euroasia. First, Claimant made no such effort. Second, Claimant 

may not assume that the termination of the contract was impossible because he made no such 

effort. Consequently, this Tribunal cannot find that a termination without notice would have 

been possible.  

182. Thus, for the reasons given in parts A and B, Claimant contributed to and failed 

to mitigate damages. 

 

REQUEST FOR RELIEF 

 

183. For the aforementioned reasons, Respondent respectfully asks the Tribunal to find that: 

It does not have jurisdiction to decide over this dispute, because 

(1) Claimant is not an investor pursuant to the Euroasia BIT, or 

(2) Claimant did not exhaust the mandatory pre-arbitral steps, or 

(3) Claimant must be denied access to the procedural provisions, because 

(4) Claimant cannot invoke procedural provisions through the MFN-clause, and 

(5) Claimant’s investment is not ‘protected’ under the Eastasia BIT. 

 

If the Tribunal finds that it has jurisdiction, Respondent asks the Tribunal to conclude that: 

(6) Respondent exercised its right to regulate and did not expropriate Claimant’s investment 

and 

(7) Respondent insist that Claimant contributed to the damage to his investment. 

 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 26, 2016 BY 

 

--------/s/-------- 

Team Lachs, 

On behalf of Respondent, 

Republic of Oceania 

 


