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STATEMENT OF FACTS 

     

1. In February 1998, Peter Explosive, an investor, purchased 100% shares in Rocket 

Bombs Ltd, an arms production company incorporated in the Republic of Oceania. 

(“Oceania”). At such point in time, Peter Explosive was undisputedly a national of 

Eastasia.  

 

2. Rocket Bombs lost its environmental license in November 1997 and its business was 

suspended. The Environment Act 1996 required the factory to adjust its production line 

in order to obtain the environmental license. After Peter Explosive bought over the 

company, he was able to obtain an environmental license from the President of the 

National Environment Authority (“NEA”) on 23 July 1998 without adjusting its 

production line.   

 

3. Due to the failure in obtaining a subsidy from the Ministry of Environment of Oceania, 

Peter Explosive approached John Defenceless, the Minister of National Defence in the 

Republic of Euroasia, in an attempt to secure finances to resume production. Peter 

Explosive secured a fifteen-year contract to provide arms to Euroasia effective from 1 

January 1999. 

 

4. The advance payments received pursuant to the contract of supply with Euroasia’s 

Minister of National Defence enabled Rocket Bombs to resume production. 

Subsequently, the company secured many other contracts for arms production and 

opened several new factories. 

 

5. On 1 November 2013, a referendum was held in the territory of Fairyland deciding in 

favour of the secession of Fairyland from Eastasia and its reunification with Euroasia. 

Subsequently, Euroasia officially declared Fairyland a part of its territory on 23 March 

2014. 

 

6. Due to Oceania’s political stance that the annexation was unlawful under public 

international law, the President of the Oceania issued an Executive Order (“EO”) on 

Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia 

on 1 May 2014. 
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7. This sanction was applied to Rocket Bombs due to its existing contract with the 

Minister of National Defence of Euroasia. The sanction caused all its contracts with 

Oceanian companies to be severed. This led to the decrease of value in Rocket Bombs’ 

shares. 

 

8. Throughout 2013, many officials in the NEA were charged for corruption in expediting 

the issuance of environmental licenses for pecuniary gratifications. On 1 February 

2015, the President of the National Environment Authority, along with the other 

officials, were convicted of accepting bribes. 

 

9. Peter Explosive was investigated for the environmental license he obtained on 23 July 

1998 for Rocket Bombs. On 23 June 2015, the General Prosecutor’s Office officially 

initiated criminal proceedings against Peter Explosive. 
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SUMMARY OF ARGUMENTS 

 

JURISDICTION.  

 

10. The Tribunal must decline to exercise its jurisdiction as the Claimant’s nationality 

is not in accordance with national law nor public international law which 

disqualifies him as a protected investor under Article 1.2 of the Euroasia BIT. 

(Section I) 

 

11. Resorting to domestic courts is a condition precedent to international arbitration due 

to the wording and context of Article 9 of the Euroasia BIT and failure to comply 

affects jurisdiction. (Section II) 

 

12. There is no clear agreement for the MFN clause to include dispute resolution 

provisions and therefore cannot be relied upon by the Claimant. (Section III) 

 

MERITS 

 

13. Even if the tribunal has jurisdiction over the matter, the claim is inadmissible as 

the investment was obtained by illegal means and does not qualify as a protected 

investment under Article 1.1 of the Euroasia BIT. (Section IV)  

 

14. Even if the claims are admissible, they have no merit as the measure by the 

Respondent does not meet the requirements of an indirect expropriation, and is 

exempted from liability to pay compensation under Article 10 of the Euroasia 

BIT. Alternatively, the measure was a non-compensable regulatory measure. 

(Section V)  

 

15. If the tribunal decides in favour of the Claimant on the issue of liability, the 

compensation payable should be reduced as the Claimant had negligently 

contributed to the injury suffered by his own investment. (Section VI) 
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ARGUMENTS ON JURISDICTION 

 

I. The Claimant Does Not Qualify as an Investor 

 

1. For the Claimant to fulfil the requirement of ratione personae, Article 1.2 of the Euroasia 

BIT requires the Claimant to have the nationality of Euroasia to rely on the BIT.1 Although 

the Claimant has been conferred the Euroasian nationality, the Tribunal has jurisdiction to 

review the nationality relied by the Claimant by looking into the relevant law and facts of 

such conferrence.2  

 

2. Thus, the Tribunal should not recognise the Claimant’s nationality for three reasons. The 

Claimant is not an effective national of Euroasia (Section A). The Euroasian nationality 

was conferred on the basis of the annexation of Fairyland. (Section B). The annexation of 

Fairyland is a prima facie violation of international law and the Tribunal must not recognise 

its legitimacy. (Section C)  

 

A. Claimant is Not an Effective National of Euroasia 

 

3. Several factors vitiate the Claimant’s status as an effective national of Euroasia. Firstly, (a) 

dual citizenship is not allowed under Euroasian law. Secondly, (b) there is no genuine link 

between Euroasia and the Claimant for him to be granted nationality. Thirdly, (c) the 

exceptional speed and accommodation gives rise that the nationality is one of convenience. 

 

a. The Claimant Holds Dual Nationality 

 

4. It is submitted that the Claimant does not have effective Euroasian nationality as he holds 

dual nationality which is not in accordance with Euroasian nationality law.3 

 

5. Article 1.2 of the Euroasia BIT defines the term investor to include any natural person of 

one Contracting State who invests in the territory of the other Contracting State. 

 

                                                           
1 Euroasia BIT, Article 1.2. 
2 Procedural Order No.2, page 56 para. 4; Soufraki v UAE, para. 55. 
3 Procedural Order No.2, page 56 para. 4. 



TEAM MO 

5 
 

6. Article 1.2(a) of Euroasia BIT defines the term ‘natural person’: “any natural person 

having the nationality of either Contracting Party in accordance with its laws”. 

 

7. As the law on nationality is generally a domestic affair, any acquisition or renunciation 

should be in compliance to the procedures required by the State.4 The Claimant, wishing to 

renounce his Eastasian nationality, must therefore comply with the stated formal 

requirements. 

 

8. The Claimant has not relinquished his Eastasian nationality as he has failed to comply with 

the formal requirements of Eastasian Citizenship Law; which requires renunciation on a 

legally prescribed form and acknowledgement by the President of Eastasia. The email sent 

by the Claimant on 2 March 2014 was not in compliance to the described formal 

requirements. 5 

 

9. In Ivcher-Bronstein v. Peru, the Claimant’s nationality as a naturalized Peruvian was 

revoked arbitrarily by the State. However, Peruvian law requires a voluntary act of express 

renouncement to discard the nationality. As the revocation of the Claimant’s nationality 

was not in accordance with Peruvian law, the revocation by the State was not recognised 

by the Court.6  

 

10. Non-compliance to the requirements would affect the validity of the application for 

renunciation. The renunciation is not effective until it is acknowledged by the President.7 

Therefore, the Claimant has failed to shed his Eastasian nationality. The Claimant still 

retains his Eastasian nationality and should be regarded by the Tribunal as such. 

 

11. The Claimant should have ensured that the formal requirements of Eastasia nationality law 

were complied with. At the very least, he could have inquired the Eastasian government as 

to the status of his application for renunciation. It is silent as to whether the Claimant made 

any such attempt after sending his application on 2 March 2014. 

 

                                                           
4 Soufraki v UAE, para. 58. 
5 Procedural Order No.3, pages 59-60, para. 2.  
6 Ivcher-Bronstein v. Peru, para 95. 
7 Procedural Order No.3, pages 59-60, para. 2. 
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12. Eastasia allows dual nationality and Eastasian nationality may only be relinquished by a 

voluntary act of express renouncement. Therefore, it may be assumed that the acquisition 

of the second nationality, i.e. Euroasian nationality, would not result in an automatic loss 

of citizenship of Eastasia. 

 

13. Even though the Claimant has been issued a Euroasian identity card and passport, the 

certificates of nationality are merely ‘prima facie’ evidence and does not “preclude a 

decision at variance with its contents.”8 The Tribunal is still empowered to decide on the 

issue of nationality. 

 

14. Since Euroasia has recognised the Claimant as a Euroasian, he in effect holds both 

Eastasian and Euroasian nationality. However, he cannot be regarded as an effective 

Euroasian national as the Euroasian Citizenship Act prohibits dual nationality.9 As 

mentioned earlier, acquisition of nationality must comply to the requirements of the State. 

 

15. Therefore, his nationality is not ‘in accordance to the laws’ of Euroasia as required under 

Article 1.2 of the Euroasia BIT and does not fulfil the requirement of ratione personae as 

a protected investor. Nevertheless, Eastasia allows dual nationality and this would not 

affect his status as an effective Eastasian national. 

 

b. The Claimant Does Not Have Effective Nationality with Euroasia 

 

16. The Claimant does not have a genuine link with Euroasia and instead has a stronger link 

with Eastasia. 

 

17. As propounded in the Nottebohm case, a State could not exercise diplomatic protection on 

behalf of an individual who had no ‘genuine link’ with that State. The ‘genuine link’ test 

looks at social facts of the person whose nationality is challenged.10  

 

 

                                                           
8 Schreuer, page 268, para. 433. 
9 Procedural Order No.2, page 56, para. 4. 
10 Nottebohm, page 23. 
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18. It was commented by Schreuer that nationality provisions of national law may be 

disregarded in situations of ineffective nationality lacking a genuine link between the 

individual and the State.11 

 

19. Several factors are taken into account in regards to the genuine or effective link test such 

as familial ties, habitual residence and place of business. The Tribunal in Fakes v Turkey 

considered the Claimant to have effective Dutch nationality by looking at his family’s 

nationality, the fact that he spent a significant part of his life in Netherlands and holds a 

Dutch passport and license.12 

 

20. The Claimant has stronger familial ties through his grandparents and parents who were 

Eastasian.13 The Claimant had also been a resident in Eastasia until Fairyland’s annexation 

and made the investments in his personal capacity as an Eastasian.14  

 

21. The only link the Claimant has with Euroasia is his contract to supply arms to Euroasia 

through John Defenceless which is insufficient to be considered as a genuine link. The 

Claimant therefore has a genuine link with Eastasia and should not be considered as an 

Euroasian.  

 

c. The Claimant’s Naturalization is a Nationality of Convenience 

 

22. A nationality of convenience acquired “in exceptional circumstances of speed and 

accommodation” should not satisfy the nationality requirements of a BIT.15  

 

23. In Nottebohm, the naturalization process was done in less than a week. The ICJ court 

considered that the nationality was conferred in exceptional speed and accommodation and 

should not be recognised.16 

 

 

                                                           
11 Schreuer, page 267. 
12 Fakes v Turkey, para. 80. 
13 Procedural Order No.2, page 56, para. 4.  
14 2016 FDI Moot Problem, page 32, para. 2  
15 Sinclair, page 101. 
16 Nottebohm, page 26. 
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24. The Claimant was granted Euroasian nationality within 22 days; the Claimant applied for 

Euroasian nationality on 1 March 2014 and it was granted on 23 March 2014.17. This shows 

a lack of good faith on Euroasia’s part to justify their claims over Fairyland and legitimize 

the annexation.  

 

25. In conclusion, the issuance of documents of nationality is merely prima facie evidence 

which may be rebutted and should not be recognised by the Tribunal.  

 

B. The Basis of Claimant’s Nationality is the Unlawful Annexation of Fairyland 

 

26. The Claimant’s nationality was conferred on the basis of the unlawful annexation of 

Fairyland.  

 

27. Article 1 of Hague Convention outlines that nationality is determined by the state’s 

domestic law but international law sets limits on the power of a state to confer nationality.18 

The Hague Convention, although not ratified by either Contracting Party in this dispute, 

has been recognised as “reflecting current principles on nationality of individuals.”19  

 

28. This was further elaborated by Oppenheim that: 

 

“the consequences as against other states of this unilateral 

[power to confer nationality] occur on the international plane 

and are to be determined by international law.”20 

 

29. Euroasia’s power to confer nationality to individuals is limited and must comply with the 

principles of international law. When that power is abused to facilitate a violation of 

international law, the Tribunal is bound not to recognise the nationality. 

 

30. The Citizenship Act was amended prior to and in contemplation of the annexation of 

Fairyland to specifically allow residents of Fairyland to apply for naturalization.21 The 

                                                           
17 Procedural Order No.2, page 56, para.4. 
18 Hague Convention, Article 1. 
19 Siag & Vecchi v Egypt, para. 143. 
20 Oppenheim, page 853. 
21 Procedural Order No.2, para. 4; Procedural Order No.3, para. 8. 
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Euroasian government discussed the issue of annexing Fairyland at great lengths. It is 

submitted that the amendment of the Citizenship Act itself was a result of these discussions. 

 

31. After the application for naturalization on 1 March 2014, the Claimant was recognised as a 

Euroasian on 23 September 2014; the same day Euroasia publicly declared it had annexed 

Fairyland and considered it as part of its ‘territory’.22  

 

32. Furthermore, the Citizenship Act refers to a territorial requirement, specifically the 

province of Fairyland, for the application of nationality.23 Under Article 1.3 of the Euroasia 

BIT, ‘territory’ refers to territory where the State has “sovereignty, sovereign rights and 

jurisdiction in accordance with international law.”24 

 

33. At the time of the amendment, Fairyland was still lawfully under Eastasia and was 

recognised as such by Euroasia.25 Euroasia had no jurisdiction to make such requirement, 

which infringed the sovereignty of Eastasia.  

 

34. This shows a connection between the annexation of Fairyland and the recognition of the 

Claimant’s nationality. If not for the annexation of Fairyland, the Citizenship Act would 

not have been amended to allow the Claimant’s application for naturalization. As the 

Claimant’s nationality is conferred on the basis of the annexation itself which is unlawful, 

any conference of nationality on that basis should not be recognised by the Tribunal. 

 

35. Thus for the purposes of the BIT, Fairyland is not included in the scope of application of 

the Euroasia BIT.26 

 

C. The Annexation of Fairyland Is in Violation of International Law 

 

36. Though the annexation of Fairyland is not an investment matter per se, it is intrinsically 

connected with the investment dispute. The Tribunal need not decide on the legality of the 

                                                           
22 Procedural Order No.2, para. 4; 2016 FDI Moot Problem, page 35, para. 14. 
23 Procedural Order No.2, para. 4. 
24 Euroasia BIT, Article 1.3. 
25 Procedural Order No.3, page 61, para. 9. 
26 Menzies v Senegal, paras. 152-154. 
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annexation but merely take judicial notice of the clear breach of international law and the 

effects it entails. 

 

37. When international law is violated by the exclusive application of municipal law, the 

Tribunal is bound in accordance with Article 42 of the Washington Convention to apply 

directly the relevant principles and rules of international law.27 

 

38. As explained by Broches, the process will not involve the confirmation or denial of the 

validity of the host State's law, but may result in not applying it where that law, or action 

taken under that law, violates international law.28 

 

a. There Was Unlawful Use of Force by Euroasia 

  

39. Under Article 2(4) of UN Charter, States are “refrained from the threat or use of force 

against the territorial integrity or political independence of any state.”29 The Nicaragua 

case highlighted that the principle of non-use of force is regarded as a principle of 

customary international law. It further illustrated that an intervention by another State is 

wrongful when it uses force, in both direct military action and indirect form of support.30  

 

40. The Nicaragua case referred to the UN Definition of Aggression that the “mere entry of 

military force into a State’s territory without its consent” is sufficient to constitute the use 

of force.31 In Namibia, it was held that UN members are bound to not recognise acts which 

are a clear violation of international law.32 

 

41. Furthermore, under Article 6 of the VCSS, the rule of state succession to treaties cannot 

apply to situations which are in violation of general principles of international law.33 

 

 

                                                           
27 SPP v Egypt, para. 84. 
28 Broches, page 342. 
29 UN Charter, Article 2(4). 
30 Nicaragua, paras. 202-209. 
31 UN Definition of Aggression, Article 1. 
32 Namibia, para. 119 
33 VCSS, Article 6. 



TEAM MO 

11 
 

42. Even if there were no bloodshed, the annexation at the very least amounts to a military 

occupation which is a prima facie evidence of an act of aggression.34 In DRC v Uganda, 

military occupation is when the territory is placed under the authority of the hostile army.35 

Under Article 40 of the VCSS, the rule does not preclude military occupation.36 

 

43. Euroasia had breached Eastasia’s territorial sovereignty by sending in armed forces into 

Fairyland and vitiated its political independence by annexing Fairyland and declaring as 

part of its territory.37 As there has been blatant use of force by Euroasia, the acquisition of 

Fairyland should not be recognised by the Tribunal.38  

 

b. Fairyland’s Right to Self Determination Must Be in Line with Eastasian Law 

 

44. The right to self-determination must be within an internal framework and in line with the 

State’s constitution. 39 The referendum is unconstitutional and unrecognised by Eastasia 

and therefore is not legally binding.  

 

45. Fairyland’s prerogative to hold referendum is limited to matters within its exclusive 

competence. There is no provision in the Eastasian Constitution that allows secession.40 

Therefore, organizing and holding the referendum on Fairyland’s secession was illegal 

under Eastasian law.  

 

46. Though the Constitution grants Fairyland certain autonomous rights, they must still be in 

line with the Eastasian Constitution. The authorities in Fairyland acted ultra vires to their 

limited powers in holding referendums, as the question of succession would not only affect 

Fairyland but the entire political and geographical landscape of Eastasia. 

 

47. Referendums for secessions which are unconstitutional have generally been declared as 

void. The Eastasian President has also declared the referendum to be unlawful.41 The lack 

                                                           
34 UN Definition of Aggression, Article 2 and Article 3(a). 
35 DRC v Uganda, paras. 166-180. 
36 VCSS, Article 40. 
37 2016 FDI Moot Problem, page 35, para. 14.  
38 UN Definition of Aggression, Article 1. 
39 Crawford, page 40. 
40 Procedural Order No.2, pages 55, para. 2. 
41 2016 FDI Moot Problem, page 35, para.14. 
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of legitimacy of the referendum cannot hold water to be a presumption that Fairyland or 

Eastasia has unconditionally agreed to allow the annexation. 

 

48. Moreover, the letter of invitation by Fairyland authority to intervene does not amount to 

consent.42 It should come from the highest organ of the State and not from a delegated 

authority of a province. In DRC v Uganda, it was held that the President had sufficient 

authority to give and withdraw consent.43 The authorities of Fairyand merely have 

delegated power from the Eastasian government and do not carry the united voice to declare 

any form of succession or annexation.  

 

49. The right to self-determination has to be an internal process without external interference. 

Unless there can be shown a serious breach of humanitarian law to warrant an intervention 

such as in Kosovo, Euroasia could not interfere with the internal process of Eastasia.44 

 

50. In conclusion, the peremptory norms on prohibition of the use of aggressive armed force 

by States in the international sphere and the obligation not to obstruct the right of self-

determination illustrate that territorial acquisitions resulting from the use of aggressive 

armed force are unlawful and do not create any valid title to an alien territory.45  

 

II. The Claimant Has Failed to Comply with The Mandatory Pre-Arbitral 

Requirements in Article 9 of the Euroasia BIT 

 

51. Article 9 of the Euroasia BIT is a multitier clause which has to be read conjunctively in its 

application.46 It is a clause which provides several stages in handling disputes that may 

arise under the contract with an intention that matters will escalate from one tier to the next 

if not resolved.47 

 

52. The provision requires consultation and use of courts for 2 years before proceeding with 

arbitration. Failure to comply with the requirements affects jurisdiction. 

                                                           
42 Ibid. 
43 DRC v Uganda, para. 12; Corten, page 263. 
44 Kosovo, paras. 94-100. 
45 Hannikainen, pages 106-107. 
46 Berger, page 40. 
47 Carter, page 446. 
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53. Though there had been unsuccessful negotiations required for the 1st tier, the Claimant 

failed to follow the 2nd tier of the use of local courts. 

 

A. The Use of Local Courts is Condition Precedent to International Arbitration 

 

54. Article 9.2 of the Euroasia BIT reads:  

 

“If the dispute cannot be settled amicably, it may be submitted 

to the competent judicial or administrative courts of the 

Contracting Party.” 

 

55. Article 9.3 of the Euroasia BIT further adds:  

 

“Where, after 24 months from the date of commencement of 

proceedings before the courts, the dispute is not resolved, it 

may be referred to international arbitration.” 

 

56. The obligation of the two provisions is twofold and is constituted by a ratione fori element 

and a ratione temporis element with the domestic litigation requirement for twenty-four 

months before proceeding with international arbitration.48 

 

57. By interpreting the Article in its ordinary meaning within its context and in light of its 

object and purpose under Article 31(1) of VCLT, it shows that the intention of Contracting 

States was to make such pre-arbitral requirement binding upon parties. 

 

58. Though the word ‘may’ is used instead of ‘shall’ in Article 9.2 of the Euroasia BIT, there 

is a ‘close connection’ between Article 9.2 and Article 9.3 where arbitration may be 

initiated only after the commencement of proceedings of domestic courts. The Tribunal 

noted in Impregilo v Argentina that the terminological differences “do not necessarily 

mean any substantive difference was intended.”49 It was also decided in Wintershall that 

                                                           
48 Wintershall v Argentina, para. 145. 
49 Impregilo v Argentina, para. 81. 
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when each subsequent step refers explicitly back to the prior step, the provision makes it 

clear that the order of the steps of dispute resolution process was to be followed in a specific 

sequential fashion.50 

 

59. The two provisions read together give reasonable meaning that it was the intention of 

Contracting States to make the provision a condition precedent for consent to arbitration 

by reading not only the wording but in their context.51 Furthermore, in Wintershall v 

Argentina, the manner in which the provisions of the Article were structured, or the 

‘context’ of the Treaty, creates an obligation to be complied with.52  

 

60. Moreover, though the promotion and protection of investment may be considered an object 

or purpose of the BIT, the promotion and protection of the investment is ultimately “on the 

basis of an agreement” which could not possibly exclude the dispute settlement provisions 

of the BIT.53  

 

61. Correspondingly, Article 8.3 of the Argentina-Italy BIT54 and Article 10.2 of the Argentina-

Germany BIT, 55 which have such similar provisions, was held by the Tribunal to be a 

“mandatory – but limited in time – jurisdictional requirement to bring a case to ICSID.” 

Even if it were to be argued that the provisions are merely procedural, the ICJ in Georgia 

v Russia followed a formalistic approach in interpreting the provisions and declared that 

“procedural requirements are mandatory if they are condition precedent to jurisdiction of 

courts.”56 

 

62. In the present case, the Euroasian BIT provides for a right of access to international 

arbitration for foreign investors which is conditioned upon an offer and acceptance. 

Oceania’s ‘offer’ to arbitrate disputes is conditioned upon first approaching the competent 

courts in Oceania, and ‘acceptance’ is when the investor complies to the condition of the 

offer.57 

                                                           
50 Wintershall v Argentina, para. 182. 
51 Impregilo v Argentina, para. 86. 
52 Wintershall v Argentina, para. 121. 
53 Ibid, paras. 155-156. 
54 Impregilo v Argentina, para. 91. 
55 Wintershall v Argentina, para. 118. 
56 Georgia v Russia, para. 141. 
57 Wintershall v Argentina, para. 116. 
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B. The Condition Precedent to International Arbitration Was Not Fulfilled 

 

63. It is clear that the Claimant never attempted to bring the dispute before the Oceanian courts 

and therefore did not comply to the pre-arbitral requirements. 

 

64. Though there is no explicit allowance for the courts to adjudicate claims brought under 

international treaties, it is submitted that the Oceanian court has jurisdiction hear the 

dispute.58 In the case of Occidental v Ecuador, it was held by the court that it has the power 

to interpret international instruments to determine a person’s rights and duties under 

domestic law.59 At the very least, the Claimant may submit his claim under the relevant 

domestic law of expropriation in Oceania. 

 

65. Furthermore, it would be unreasonable for the Oceanian courts to not have jurisdiction to 

hear the matter in regards to the Euroasian BIT when there had been explicit mention of its 

use as a condition precedent for arbitration.60 When such interpretation of provisions would 

lead to an unreasonable result, supplementary means of interpretation may be used.61  

 

66. In the preamble of the BIT itself, there is the recognition of “importance of providing 

effective means of asserting claims and enforcing rights with respect to investments under 

national law.”62 This authorises the Oceanian courts to deal with any investment matter 

including the Claimant’s expropriation claims. 

 

67. Alternatively, the Claimant could initiate a proceeding to challenge the EO. The BIT 

requires a dispute to be brought before the national courts before proceeding to arbitration. 

As the EO was the act that gave rise to the dispute, overturning the order could alleviate 

the losses of the Claimant’s business. 

 

68. In Burlington v Ecuador, the Tribunal considered that the meaning of ‘dispute’ in the Treaty 

refers back to the definition of ‘investment dispute’ and can be used interchangeably.63  

                                                           
58 Procedural Order No.3, page 60, para. 5. 
59 Occidental v Ecuador, paras. 432-457. 
60 Euroasia BIT, Article 9, page 44. 
61 VCLT, Article 32. 
62 2016 FDI Moot Problem, page 40. 
63 Burlington v Ecuador, para. 334. 
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69. A similar opinion was derived Philip Morris v Uruguay.64 The VCLT interpretation of 

'dispute with respect to investment’ was considered to be broad enough to include any kind 

of disputes where the subject matter is an ‘investment’.  

 

70. The aim of bringing the claim before national courts was to ensure that the national courts 

were “fully aware of the Claimant’s BIT claims in the context of domestic litigation 

requirements”. The dispute brought before the courts need not be the same as the dispute 

brought in arbitration.65 

 

71. Despite the lengthy process, the Claimant still has an avenue to challenge the EO. The 

Oceanian Constitutional Tribunal has the jurisdiction to set aside the EO.66 As the wording 

of the BIT also includes administrative courts, once the proceeding on setting aside the EO 

has commenced, it may then be referred to the Arbitration Tribunal after twenty-four 

months.67 

 

72. The subject matter of the present dispute is still in regards to the investment which is 

affected by the EO. Even if it could be argued that there were no available channels to claim 

for compensation for expropriation from the Oceanian courts, challenging the EO would 

be sufficient for the purposes of the domestic litigation requirement of Article 9.2 of the 

Euroasia BIT. Once there has been use of domestic courts for twenty-four months, the 

dispute may then be submitted to international arbitration. 

 

73. The waiting period for 2 years is still mandatory as it is a jurisdictional requirement.68 In 

Murphy v Ecuador, it was held to be a fundamental requirement that the Claimant must 

comply with before submitting a request for arbitration.69 Furthermore in ICS v Argentina, 

the domestic litigation requirement is not merely a postponement of consent to arbitration 

but a specific condition to consent to arbitration.70 

 

                                                           
64 Philip Morris v Uruguay, Jurisdiction, para. 104. 
65 Ibid, para. 105. 
66 Procedural Order No.3, page 60, para. 6.  
67 Ibid, para. 6. 
68 Enron v Argentina, para. 88. 
69 Murphy v Ecuador, para. 149. 
70 ICS v Argentina, para. 262. 
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74. As there is no clear and insuperable futility to resolve the matter before the courts, the 

Claimant is still bound by the pre-arbitral requirements which he has failed to comply 

with.71  

 

III. The Claimant Cannot Rely on Art-8 of the Eastasia BIT Via The MFN Clause 

in the Euroasia BIT as It Does Not Extend to Dispute Resolution Provisions 

 

75. Art-3 of the Euroasia BIT reads: 

 

“Each Contracting Party shall, within its territory, accord to 

investments made by investors… to the income and activities 

related to such investments and to such investment matters… 

a treatment that is no less favourable.” 

 

76. The content of the treatment due in each specific case is defined by the actual language of 

the MFN clause in question. The text must be interpreted in accordance with the principles 

of treaty interpretation, as codified in the Vienna Convention.72 

 

77. Thus, there are several terms in the provision which clearly show that the MFN clause does 

not extend to dispute resolution provisions. 

 

A. There Is No Clear Intention in the Provision to Include Dispute Resolution 

Provisions 

 

78. Consent is the cornerstone of arbitration.73 There must be clear intention and agreement to 

extend the MFN clause to dispute resolution provisions, such as the UK Model BIT.74 The 

absence of such agreement would affect jurisdiction as it lacks the requirement of ratione 

voluntatis by the State. The consent must be clear and unequivocal, which is absent in the 

present BIT.75 

 

                                                           
71 ST-AD v Bulgaria, para. 364. 
72 OECD, page 9. 
73 Paulsson, page 256. 
74 Plama v Bulgaria, Jurisdiction para. 204. 
75 Menzies v Senegal, paras. 129-130. 
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79. In Plama v Bulgaria it was held that in the framework of a BIT, the agreement to arbitrate 

is the consent to arbitration by a state in respect of investment disputes, and the acceptance 

by an investor. Such agreement should be clear and unambiguous.76 

 

80. Janeiro placed emphasis that the issue is directly linked to respect for the consent expressed 

by the States Parties and reflects the requirements of public international law concerning 

choice of dispute resolution methods. He further looked into the recent ICJ rulings such as 

Georgia v Russia that this choice can never be imposed on a sovereign State against its 

wishes.77 

 

81. McLachlan also commented that in the absence of an agreement between the parties, 

consent has to be constructed from the standing consent given by the State by treaty.”78   

 

82. J. Christopher Thomas emphasizes that the conditions established in a BIT are part of the 

arbitration offer determined by the agreement of the States which should be respected. 79 

 

83. As indicated by Professor Christoph Schreuer in his commentary on the Washington 

Convention “in the pre-Maffezini days, it was clear that the offer and the acceptance must 

match”.80   

 

B. The Scope of the Term ‘Treatment’ 

 

84. It is understood that the MFN clause refers to the general activities of investors for the 

“conduct of his business in the host State territory rather than to activities related to the 

settlement of disputes between the investors and the Host State.”81  

 

85. Furthermore, relying on Article 31(4) of VCLT, the preamble shows a special meaning 

given to the term ‘treatment’ that is to “stimulate the flow of private capital and economic 

development of Parties”. Arbitration has no place in a State’s economy nor can a Claimant 

                                                           
76 Plama v Bulgaria, Jurisdiction, para. 198. 
77 Daimler v Argentina, Opinion, page 4. 
78 McLahlan, page 257. 
79 Hochtief v Argentina, Dissenting Opinion, para. 18. 
80 Schreuer, page 238, para. 356. 
81 Wintershall v Argentina, para. 171. 
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profit from his own dispute. The conclusion is that the scope of the MFN clause is to 

promote investments for an economic purpose rather than dispute resolution. 

 

86. It was also decided in Telenor v Hungary that, in the absence of language or context to 

suggest the contrary, the ordinary meaning of “treatment accorded to investments made by 

investors” refers to the investor's substantive rights in respect of the investments and cannot 

be construed to import procedural rights as well.82  

 

C. The Formulation of the Term ‘Such Investment Matters’  

 

87. The narrower formulation of ‘such investment matters’ used in the provision draws a 

distinction to the wider formulation of ‘all matters’ in Maffezini v Spain and Impregilo v 

Argentina.83  

 

88. It was further elaborated in Berschader v Russia that even seemingly clear language like 

the construction of expressions such as ‘all matters’ or ‘all rights’ covered by a treaty cannot 

be considered to have an unambiguous meaning in the context of an MFN clause.” 84 

 

D. The Treatment Is Limited to ‘within the Territory of Contracting States’ 

 

89. Even if treatment were to include procedural matters, such treatment is limited to ‘within 

the territory of Contracting States’. Jainero interpreted the scope of the provision to mean 

that the consent given by the States to the BIT would still limit the scope of the treatment 

to the territory of the host country. Only national tribunals located in the territory of the 

host State could then attempt to resolve the dispute.85 

 

90. As international investments are per definition outside the territory of Contracting States, 

it shows that there is no intention to extend the MFN clause to dispute resolution 

provisions.86 Thus, the treatment under the MFN clause can only be applied to the Oceanian 

courts.  

                                                           
82 Telenor v Hungary, para. 92. 
83 Maffezini v Spain, para. 60. 
84 Berschader v Russia, para. 184. 
85 Daimler v Argentina, Opinion, page 7. 
86 Daimler v Argentina, paras. 228-231. 
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91. This is further strengthened by the fact that the present Tribunal is not heard in either 

Contracting State and is instead in the neutral third party state of Silverige87. The extent of 

procedural matter could only include court proceedings which happen within Oceania’s 

territory.  

 

E. The Use of Courts is ‘Not Less Favourable’ Than International Arbitration 

 

92. Moreover, the use of domestic courts is not less favourable than proceeding straight to 

international arbitration. Domestic courts showed a consistency of taking less or equal time 

and with less cost to be settled in comparison to international arbitration.88 The use of 

escalation clauses enhances the parties’ chances for finding an effective solution by 

filtering out certain disputes at an earlier stage which is both time- and cost-efficient.89 

 

93. It was also noted by McLachlan that it would be: 

 

“invidious for international tribunals to find that host State 

adjudication of treaty rights was necessarily inferior to 

international arbitration.”90 

 

94. As there is no clear fact to show that the use of domestic courts would have been inferior 

to proceeding straight with arbitration, the Claimant cannot then apply the MFN clause 

merely because the requirements are different. He still has the option to proceed with 

international arbitration should he be unsatisfied with the decision of local courts. 

 

 

 

 

 

 

                                                           
87 Procedural Order No.1, page 29, para. 1. 
88 Daimler v Argentina, paras. 244-248. 
89 Berger, paras. 2-70. 
90 McLachlan, page 257. 
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ARGUMENTS ON MERITS 

 

IV. THE CLAIM LACKS ADMISSIBILITY  

 

95. The legality requirement that provides that the Claimant must make his investment in 

accordance with the laws of Oceania in order to qualify as a protected investment is implicit 

in the Euroasia BIT. (Section A) The Claimant breached the legality requirement, when he 

obtained the environmental licence by bribing the President of the NEA, contrary to the 

laws of Oceania. (Section B) The illegality occurred during the making of the Claimant’s 

investment, and thus the claim is rendered as inadmissible. (Section C) 

 

A. The Legality Requirement Can Be Implied in the Euroasia BIT 

 

96. Notwithstanding the fact that the Euroasia BIT does not contain an express requirement of 

compliance with its laws, a legality requirement is implicit in the BIT. The Claimant must 

have adhered to the laws of Oceania when he made his investment, as an investment that 

was made in breach of the laws of the host State may be refused the benefit of the 

substantive protections of the investment treaty.91  

 

97. The Plama v Bulgaria tribunal acknowledged that although the ECT does not contain a 

legality requirement, it did not mean that the ECT protects investments that were contrary 

to domestic and international law,92 which was agreed by the tribunal in Yukos v Russia. 

 

98. In Yukos v Russia, the tribunal stated that as BITs impose obligations on States to treat 

investors fairly and transparently, they encourage legal and bona fide investments. 

Therefore, a legality requirement is implicit in a BIT, as an investor who has obtained the 

investment in violation of the laws of the host State could not benefit from the treaty, even 

if a BIT does not expressly contain a legality requirement.93 

  

 

                                                           
91 Yukos v Russia, para. 1349. 
92 Plama v Bulgaria, Award, para. 138. 
93 Yukos v Russia, para. 1352. 
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B. The Legality Requirement was Breached When the Claimant Obtained the 

Environmental License Through Bribery 

 

99. The facts in the present dispute can provide sufficient evidence to meet the relevant 

standard of proof; which should be the ‘on the balance of probabilities’, as suggested by 

Constantine Partasides.94 Although previous arbitral tribunals have resorted to the standard 

of ‘clear and convincing evidence’, the tribunal has the freedom to choose the standard of 

proof applicable in this dispute,95 and should not employ a high standard of proof, which 

would favour the wrongdoer. 

 

100. The standard of proof to determine corruption allegations should not be high, as (1) acts of 

corruption are often performed covertly, (2) the tribunal does not have wide powers of 

investigation and compulsion,96 and (3) this tribunal is determining a civil issue, and not 

on the criminal prosecution of the Claimant.97 

 

101. Furthermore, as explained by the Libananco v Turkey tribunal, although it agreed that the 

graver the charge, the more confidence there must be on the evidence relied on, it would 

not entail a higher standard of proof, but may simply require more persuasive evidence,98 

which was agreed in the more recent case of Rompetrol v Romania. 99 

 

102. Alternatively, even if the standard of ‘clear and convincing evidence’ is applied, the 

standard is close to the ‘on the balance of probabilities’ standard,100 and thus the evidence 

in this dispute can still meet the standard of proof. 

 

103. There is strong direct evidence to prove that the Claimant used bribery, as the President of 

the NEA has stated that he received bribes from the Claimant in exchange for granting the 

licence. 101 The President along with other officials of the NEA were convicted for receiving 

bribes in exchange for granting and expediting licenses.102 

                                                           
94 Partasides (Chatham House), paras. 8-10. 
95 Llamzon, para 9.26. 
96 Partasides, page 22. 
97 Hwang and Lim, para. 38. 
98 Libananco v Turkey, para. 125. 
99 Rompetrol v Romania, para. 183. 
100 Redfern and Hunter, page 308. 
101 Executive Order No 2, page 56, para. 5. 
102 2016 FDI Moot Problem, page 37, para. 19. 
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104. Furthermore, indirect evidence is admissible to determine the issue of bribery by the 

Claimant. Scherer commented that in cases of corruption, direct proof of corruption is very 

rare, arbitral tribunals should rely on circumstantial evidence instead. 103  

 

105. In addition, the Rumeli Telekom v Kazakhstan tribunal stated that most international 

tribunals have given full weight to circumstantial evidence,104 and the Metal-Tech v 

Uzbekistan tribunal noted that corruption can be shown through circumstantial evidence 

alone. 105 

 

106. The Rumeli Telekom v Kazakhstan tribunal further added that even the endemic nature of 

a fact alleged is considered to be circumstantial evidence. 106 In ICC arbitration No. 3916, 

the widespread nature of corruption in Iran was considered as circumstantial evidence to 

prove the existence of corrupt practices.107  

 

107. The circumstantial evidence in this dispute points to the fact that the Claimant used bribery 

to obtain the license.  

 

108. Firstly, the Claimant managed to obtain the environmental license from the NEA,108 

without adjusting Rocket Bombs’ production line to environmental friendly technology as 

per the requirements in the Environment Act 1996. 109 

 

109. Secondly, the Claimant continued to contravene the requirements for 16 years and only 

complied with them in 2014,110 yet the NEA never revoked his license.111 

 

110. Thirdly, the Claimant managed to obtain the licence expediently within 28 days, even 

though the administrative procedure is very long and time consuming. 112 

 

                                                           
103 Scherer, page 31. 
104 Rumeli Telekom v Kazakhstan, para. 444. 
105 Metal-Tech v Uzbekistan, para. 243. 
106 Rumeli Telekom v Kazakhstan, para. 446. 
107 ICC Case No. 3916. 
108 2016 FDI Moot Problem, page 33, para. 6. 
109 Ibid, page 32, para. 4. 
110 Ibid, page 35, para. 13.  
111 Procedural Order No. 3, page 59, para. 1. 
112 2016 FDI Moot Problem, page 33, para. 6. 
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111. Finally, the widespread convictions of the NEA officials in the Oceanian courts,113 prove 

that there is an atmosphere of corruption surrounding the NEA, and the Claimant 

participated in this corruption. Therefore, by relying on both direct and circumstantial 

evidence, it meets the requisite standard of proof.  

 

112. This tribunal should use inferences to link the relevant pieces of evidence, to show an 

irresistible conclusion that the Claimant had used bribery to obtain the licence. 

 

113. For example, the Methanex v USA tribunal adopted a ‘connect the dots’ methodology, and 

stated that: 

 

“…while individual pieces of evidence when viewed in 

isolation may appear to have no significance, when seen 

together, they provide the most compelling of possible 

explanations of events.”114  

 

114. Alternatively, although the burden of proof rests upon the Respondent to prove the 

allegations of corruption,115 adverse inferences can be used against the Claimant.116 If the 

tribunal is of the opinion that the evidence is insufficient to prove corruption, it should 

request for the Claimant to provide further evidence to rebut the allegations.  

 

115. Referring to Article 9(5) of the IBA Rules, 117 the Metal-Tech v Uzbekistan tribunal stated 

that “the tribunal may draw appropriate inferences from a party’s non-production of 

evidence ordered to be provided.”,118 which was agreed by the Rompetrol v Romania 

tribunal. 119  

 

116. Therefore, the evidence is sufficient to prove bribery in this dispute, the Claimant is in 

breach of the legality requirement and did not make a protected investment. As explained 

by the World Duty Free v Kenya tribunal, bribery is contrary to the domestic laws of States, 

                                                           
113 2016 FDI Moot Problem, page 37, para. 19. 
114 Methanex v USA, Part III, Ch. B, para. 2. 
115 Metal-Tech v Uzbekistan, para. 237. 
116 Llamzon, para 9.12-9.13. 
117 IBA Rules, Article 9.5. 
118 Metal-Tech v Uzbekistan, para. 245. 
119 Rompetrol v Romania, para. 181. 
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international conventions relating to corruption, and international public policy. 120 Thus, a 

claim tainted with corruption cannot be upheld by this tribunal.121 

 

C. The Bribery Occurred During the Making of the Investment, thus Depriving the 

Claim of its Admissibility  

 

117. The Claimant did not make his investment according to Oceanian law as the environmental 

licence was part and parcel of the Claimant’s investment; as noted in (Section B), it was 

obtained through bribery.  

 

118. Although there is no uniform definition of the term ‘investment’, and there are varied 

meanings of the term in BITs, 122  a licence should fall within the definition of an investment 

if expressly stated in the BIT. 

 

119. In Petrobart v Kyrgyz Republic, the tribunal had to determine whether a contract for the 

sale of gas condensate, which did not involve any transfer of money or property as capital 

in a business, qualified as an investment under the ECT. The tribunal stated that although 

in ordinary language, an investment is often understood as capital or property for a 

company, wider definitions can be found in BITs. It concluded that “The term investment 

must therefore be interpreted in the context of each particular treaty in which the term is 

used.”123 

 

120. The tribunal interpreted the words of the ECT in good faith and in its ordinary language 

pursuant to Article 31(1) of the VCLT,124 and decided that a right conferred by contract to 

undertake an economic activity is considered as an investment under Article 1(6)(f) of the 

ECT. 125 Article 1.1(e) of the Euroasia BIT, which is effectively similar to Article 1(6)(f) 

of the ECT,126 provides that: 

 

                                                           
120 World Duty Free v Kenya, para. 157. 
121 Ibid. 
122 Dolzer-Stevens, pages 25-31; Sacerdoti, pages 305-310. 
123 Petrobart v Kyrgyz Republic, page 69. 
124 VCLT, Article 31(1). 
125 Petrobart v Kyrgyz Republic, page 72. 
126 Energy Charter Treaty, Article 1.6(f), page 28. 
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“any right conferred by laws or under contract and any licenses 

and permits pursuant to laws, including concession to search for, 

extract, cultivate or exploit natural resources.”127 

 

121. Therefore, the environmental licence obtained by the Claimant from the NEA on 23 July 

1998,128 which provides the Claimant the right to produce arms in Oceania, should be 

considered as part of his investment by virtue of Article 1.1(e) of the Euroasia BIT. 

 

122. Furthermore, as aptly explained by the Yukos v Russia tribunal, “the making of the 

investment will often consist of several consecutive acts and all of these must be legal and 

bona fide.”129 The environmental license is an integral part of the Claimant’s investment 

as he would not be able to commence arms production and conduct his business without 

approval from the NEA,130 and part of a common economic aim. Therefore, any illegality 

concerning the obtainment of the license is during the making of the investment. 

 

123. In conclusion, as the illegality occurred during the making of the investment, the claim 

should be rejected by this tribunal on the ground of admissibility. The Plama v Bulgaria 

tribunal stated that as the investment in the case did not comply with the laws of the host 

State, allowing the investment to be protected would be contrary to the principle of nemo 

auditor propriam turpitudinem allegans, international public policy, and the principle of 

good faith,131 therefore rejecting the admissibility of the claim. 132 

 

124. The Yukos v Russia tribunal also stated that a breach of the legality requirement would 

deprive the claim from its admissibility, where it held,  

 

“an investor who has obtained an investment in the 

host State only by acting in bad faith and violation of 

the laws of the host State…should not be allowed to 

benefit from the treaty.”133  

                                                           
127 Eastasia BIT, Article 1.1(e), page 40. 
128 2016 FDI Moot Problem, page 33, para. 6. 
129 Yukos v Russia, para. 1370. 
130 2016 FDI Moot Problem, page 32, para. 4. 
131 Plama v Bulgaria, Award, paras. 143-144. 
132 Ibid, para 139. 
133 Yukos v Russia, para. 1352. 
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Therefore, this tribunal must decline to hear the claim on the ground of admissibility. 

 

V. THE RESPONDENT IS NOT LIABLE FOR INDIRECT EXPROPRIATION 

 

125. The EO does not amount to what is considered as an indirect expropriation, as the threshold 

set by investment tribunals is not met. (Section A) Even if indirect expropriation is 

established, the Respondent is exempted from liability under Article 10 of the Euroasia 

BIT. (Section B) In the alternative, the measure is a non-compensable regulatory measure 

within the police power of the Respondent. (Section C)  

 

A. The Executive Order issued by the Respondent did not amount to an indirect 

expropriation of the Claimant’s investment. 

 

126. To establish that the EO amounted to an indirect expropriation of his investment, the 

Claimant must prove that the EO by the Respondent had resulted either (a) in the total or 

near-total loss of the economic value of his investment, or (b) in the loss of control or 

ownership of his investment. Furthermore, (c) the measure did not interfere with the 

Claimant’s legitimate expectations.  

 

127. The UNCTAD stated that a measure is deemed expropriatory if it has a destructive and long 

lasting effect on the economic value of the investment and its benefit to the investor.134 As 

explained by the Sempra v Argentina tribunal, although it noted that a measure might have 

adverse effects on the investment,  

 

“a finding of indirect expropriation would require more than 

adverse effects. It would require that the investor no longer be 

in control of its business operation, or that the value of the 

business have been virtually annihilated.”135 

 

                                                           
134 UNCTAD Expropriation, page 63. 
135 Sempra v Argentina, para. 285. 
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a. The Measure Did Not Result in the Total or Near-Total Loss of the Economic Value 

of the Claimant’s Investment 

 

128. As noted by the Telenor v Hungary tribunal, the intensity and duration of the economic 

deprivation suffered by the investor resulting from the measure,136 must be considered by 

this tribunal in assessing expropriation.  

 

129. In order to constitute indirect expropriation, the economic deprivation or loss of value 

caused by the EO must be highly substantial; the Vivendi v Argentina II tribunal observed 

that a partial deprivation of value would not constitute an expropriation; only a complete 

or near-complete deprivation of value would constitute expropriation.137  

 

130. Similarly, the LG&E v Argentina tribunal stated that compensation will be denied when the 

measure did not affect all or almost all of the investment’s economic value;138 the Total v 

Argentina tribunal also stated that the measure must deprive the investment of all or 

substantially all of its value. 139  

 

131. In addition, the Sempra v Argentina tribunal used the term ‘virtually annihilated’140 and the 

CMS v Argentina tribunal used the term ‘effectively neutralized’141 when describing the 

effect that the measure has to have on the economic value of the investment in order to 

constitute indirect expropriation. 

  

132. As an example, in Glamis Gold v United States, the investment value after the measure 

reduced to $20 million from $49.1 million prior to the measure, yet did not cause a 

sufficient economic impact to effect an expropriation of the Claimant’s investment.142  

 

 

                                                           
136 Telenor v Hungary, para. 70. 
137 Vivendi v Argentina II, para. 7.5.11. 
138 LG&E v Argentina, para. 191. 
139 Total v Argentina, para. 196. 
140 Sempra v Argentina, para. 285. 
141 CMS v Argentina, Award, para. 262. 
142 Glamis Gold v United States, para. 536. 
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133. However, this tribunal cannot determine the loss of economic value of the Claimant’s 

investment based on the loss of the value of the shares itself, and must take into account 

the value of the physical assets and other expenditures of the company as well.143  

 

134. As noted by the Pope & Talbot v Canada tribunal, although the business income of the 

investment in that case was an integral part of the value of the enterprise, the loss of 

business income alone did not result in a substantial deprivation of the investor’s enterprise 

as a whole and thus did not constitute an expropriation.144 

 

135. The facts in this dispute are not conclusive to show a total or near-total loss of the value of 

Rocket Bombs. 

 

136. Firstly, the statement that there was a deterioration in Rocket Bombs’ business and a rapid 

decrease in the value of its shares is vague and inconclusive to show the exact reduction in 

the value of the investment, and meet the high threshold set by investment tribunals.145  

 

137. Secondly, the mere fact that the Claimant could not sell the shares to a third person, as this 

is a mere adverse effect suffered by the investment.146 The investment as a whole, including 

its physical assets and business revenue, might still hold substantial value even though its 

shares was affected by the measure. 

 

138. Alternatively, the losses and difficulties suffered by Rocket Bombs were due to the 

negligence of the Claimant in failing to sever its contract with Euroasia prior to the 

enforcement of the EO, and therefore the EO cannot be deemed as expropriatory.  

 

139. The only intended effect of the EO upon the Claimant’s investment was to sever its contract 

with Euroasia. The Claimant had knowledge of the impending EO by the Respondent, as 

the media had reported on the EO prior to its application.147 If the Claimant had adhered to 

the EO and severed its contract with Euroasia, it would not fall within the category of a 

‘blocked person’ under Section 1(a) of the EO, and; the local Oceanian companies would 

                                                           
143 UNCTAD Expropriation, pages 66-67. 
144 Pope & Talbot v Canada, paras. 98 and 102. 
145 2016 FDI Moot Problem, page 36, para. 17. 
146 Ibid. 
147 Procedural Order No.2, page 57, para. 7. 
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not have severed their contracts with the Claimant pursuant to Section 1(b),148 and the 

Claimant would not have incurred heavy losses. 

 

b. The Measure Did Not Result in the Loss of Control or Ownership of the Claimant’s 

Investment 

  

140. The UNCTAD stated that a measure may also amount to an indirect expropriation if it 

results in the loss of control or ownership of the investor of his investment, which prevents 

him from using or disposing of the investment.149  

 

141. The Pope & Talbot v Canada tribunal provided a list of indicators where a measure would 

be held as causing the investor loss of control over his investment, including; (1) 

interference with the day-to-day operations of the company, (2) detention or supervising 

employees and officials, (3) interference with the appointment of directors or the 

management and activities of the company, (4) seizing physical assets or proceeds, and (5) 

preventing the payment of dividends. 150 The Respondent had not interfered with the 

Claimant’s investment in a way similar to the above indicators, and therefore cannot be 

said to be expropriatory. 

 

142. In Sempra v Argentina, although the tribunal understood that interference with contractual 

rights could amount to an expropriation, it did not decide in favour of the investor. In spite 

of all the difficulties the investors have faced which have affected their rational 

management of the company, the tribunal explained “…they are still the rightful owners of 

the companies and their business…no one else has or could lawfully claim any such right”. 

151 The Tribunal concluded that the adverse effects cannot give rise to compensation under 

expropriation.152 

 

143. The restrictions placed upon the Claimant by the EO are only mere adverse effects, and 

should not amount to a loss of control or ownership of his investment. 

 

                                                           
148 Executive Order, Section 1(a) and (b), Exhibit C2, page 52. 
149 UNCTAD Expropriation, page 67. 
150 Pope & Talbot v Canada, para. 100. 
151 Sempra v Argentina, para. 281. 
152 Ibid. 
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144. Firstly, the Claimant remained in full control and ownership of Rocket Bombs Ltd and the 

Respondent did not interfere in the internal management of the company nor seize any of 

the Claimant’s assets nor arrest any company officials.  

 

145. Secondly, as noted in Section A (a), the only prohibition placed upon the Claimant by 

Section 1 of the EO was that he could no longer contract and do business with the Euroasian 

government.153 The Claimant is still free to pursue other arms production contracts with 

other parties, of which he has many.154  

 

146. Furthermore, the Claimant would be able to resume business with the local Oceanian 

companies once the contract with Euroasia is severed as the sanctions would be lifted by 

virtue of Section 1(a) of the EO.155 

 

147. As an example, in Feldman v Mexico, the investor argued that he had lost the effective 

ability to export cigarettes and thus any profits derived therefrom was expropriated by 

Mexico, through the government’s amendments of the tax rebates for cigarettes. However, 

the tribunal noted that although the investor was effectively excluded from exporting 

cigarettes, he is still “free to pursue other continuing lines of business activity, such as 

exporting alcoholic beverages or photographic supplies…”156 and thus held that the 

measure did not amount to an expropriation.157  

 

c. The Measure Did Not Interfere with the Legitimate Expectations of the Investor 

 

148. The legitimate expectations of the Claimant were not interfered by the EO, as the 

Respondent did not make any representations to the Claimant. As noted by the Methanex v 

USA tribunal, interference of legitimate expectations requires: 

 

 “specific commitments given by the regulating government 

to the putative foreign investor contemplating investment 

that the government would refrain from such regulation.”158 

                                                           
153 Executive Order, Section 1, Exhibit C2, page 52. 
154 2016 FDI Moot Problem, page 34, para. 12. 
155 Executive Order, Section 1(a), Exhibit C2, page 52. 
156 Feldman v Mexico, para. 142. 
157 Ibid. 
158 Methanex v USA, Part IV, Chapter D, para. 7. 
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Implicit assurances in most circumstances would not provide a sufficient basis for legitimate 

expectations.159 

 

149. Furthermore, the Claimant is well aware of the regulatory environment of Oceania, in 

particular the existence of the IEEP, which was in force prior to the making of his 

investment in 1998.160 The Claimant as an investor should have taken into account the 

political economy and legislation of the host State,161 as noted in Methanex v USA. 

 

150. Therefore, the Claimant could not contend that the EO interfered with his legitimate 

expectations, as he had knowledge that the Respondent could have issued an EO pursuant 

to the IEEP. 

  

B. Respondent’s Measure is Exempt under the Essential Security Provision of the 

Euroasia BIT 

 

151. The Respondent is exempted from any liability in regards to the EO under Article 10 of the 

Euroasia BIT, and (a) is not required to pay compensation to the Claimant as (b) the 

measure was aimed to maintain international peace and security. 

 

a. Article 10 Exempts the Respondent from Liability to Pay Compensation 

 

152. Respondent’s measure is exempt under Article 10 of the Euroasia BIT. The provision, as 

agreed by both Oceania and Euroasia, intended to allow a party to derogate from its 

obligations under the BIT in order to maintain international peace and security.162  

 

153. This is consistent with the IEEP, which was in force prior to the conclusion of the Euroasia 

BIT on 1 January 1995.163 The IEEP provides that the Respondent may declare the 

                                                           
159 UNCTAD Expropriation, page 75. 
160 2016 FDI Moot Problem, page 32, para 2. 
161 Methanex v USA, Part IV, Chapter D, para. 9. 
162 Euroasia BIT, Article 10, page 45. 
163 Procedural Order No.3, page 62, para. 13. 
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existence of an unusual and extraordinary threat to international security and subsequently 

issue measures to block transactions and freeze assets to cope with the threat.164 

 

154. The wording of Article 10 of the Euroasia BIT clearly provides that the provisions of the 

BIT is unenforceable against a party acting to maintain international peace and security. 

Article 10 states: 

 

“Nothing in this Agreement shall be construed to prevent 

either Contracting Party from taking measures to fulfil its 

obligations with respect to the maintenance of international 

peace or security.”165 

 

155. The Continental v Argentina tribunal discussed the effects of Article XI in the US-

Argentina BIT, which is effectively similar to Article 10 of the Euroasia BIT. It ultimately 

concluded if Article XI is applied, an investor could not succeed in claiming for 

responsibility and damages as the host State would not be in breach of its BIT obligations; 

as they would not be enforceable against the host State. However, the conditions of Article 

XI must be met. 166 Therefore, if the conditions for the application of Article 10 of the 

Euroasia BIT are met, the Respondent would not be liable for indirect expropriation under 

the EO. 

 

156. Similarly, the LG&E v Argentina tribunal when discussing Article XI, stated: 

 

“Article XI establishes the state of necessity as a ground for 

exclusion from wrongfulness of an act of the State, and 

therefore, the State is exempted from liability.”167  

 

It further added that since Article XI did not specify if compensation is payable to the injured 

party, it concluded that “…the damages suffered during the state of necessity should be 

borne by the investor.”168  

                                                           
164 Procedural Order No. 2, page 56, para. 8.  
165 Euroasia BIT, Article 10, page 45. 
166 Continental v Argentina, para 164. 
167 LG&E v Argentina, para. 261. 
168 Ibid, para. 264. 
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157. The Annulment Committee in CMS v Argentina also agreed on its application, where it 

stated that Article XI excluded the operation of the substantive protections of the BIT, and 

there would be no possibility of compensation during its period of application.169  

 

158. Similarly, Article 10 of the Euroasia BIT does not specify if compensation is payable to the 

investor when a State applies a measure to maintain international peace and security under 

Article 10 of the Euroasia BIT. Therefore, the Respondent is not liable to pay compensation 

to the Claimant for any losses caused by the EO.  

 

b. The Executive Order Qualifies as a Measure to Maintain International Peace and 

Security  

 

159.  In order for the Respondent to be exempted under the BIT, the measures must be necessary 

to restore international peace and security.170 The annexation of Fairyland by Euroasia was 

a serious breach of international law that threatened international peace and security. The 

Respondent does not need to prove that the conflict in Fairyland directly threatens its 

national security,171 and neither Article 10 nor the IEEP requires it. 

 

160. The Respondent had an obligation under international law to issue the EO, to restore 

international peace and security. Article 41 of the ILC Articles provides that States must 

cooperate to bring an end to serious breaches of international law.172 Article 41(2) of the 

ILC Articles provides that a State has a duty (1) to not recognize as lawful situations created 

by a serious breach of international law, and (2) not to render aid or assistance in 

maintaining that situation.173  

 

161. The aggression and annexation by Euroasia warrants the response by the Respondent. This 

is because aggression is prohibited under a peremptory rule of international law, as noted 

by the Commentary to Article 40 of the ILC Articles,174 and as confirmed by the ICJ in the 

Nicaragua case.175 Furthermore, there is a duty for States under customary international 

                                                           
169 CMS v Argentina, Annulment Committee, para. 146. 
170 Continental v Argentina, paras. 163-64 and 169. 
171 UNCTAD Essential Security, page 78. 
172 ILC Articles, Article 41. 
173 Ibid, Article 41(2). 
174 Ibid, Commentary to Article 40. 
175 Nicaragua, pages 100–101, para. 190. 
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law to not recognize illegal acquisition of territory, as the ICJ decided in the Palestine Wall 

opinion.176 Therefore, notwithstanding the fact that there has yet to be a UN Resolution on 

the matter,177 the territorial annexation and aggression by Euroasia was a serious breach of 

international law. 

 

162. The Respondent was adhering to its duty as a State to form collective non-recognition,178 

when it joined the camp that declared the annexation as unlawful in the international 

community.179  

 

163. Pursuant to its obligations, the Respondent issued the EO as a countermeasure to the serious 

breach of international law by Euroasia. Countermeasures are non-forcible measures taken 

by an injured State in response to a breach of international law in order to secure the end 

of the breach and, if necessary, reparation.180  

 

164. The temporary suspension of a treaty obligation, including trade agreements, is a 

countermeasure;181 as such, the EO qualifies as a countermeasure as the Respondent 

suspended its obligations under the Euroasia BIT. 

 

165. Non-forcible countermeasures may be taken in response to an internationally wrongful 

act;182 as noted by Cassesse, the injured State is legally entitled to disregard an international 

obligation to owed to the wrongful State. 183  The Respondent, as a third party State acting 

in the collective interest of the international community, is entitled to take countermeasures 

against Euroasia. 184 

 

166. Furthermore, the Respondent had an obligation to ensure that it did not render any aid or 

assistance to maintain the situation in Fairyland. A number of its local companies and 

                                                           
176 Palestine Wall, pages 136, 171, 232. 
177 Procedural Order No. 2, page 56, para. 3. 
178 Brownlie, page 155. 
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businesses were aiding Euroasia, including the Claimant; it had to issue the EO to remedy 

the situation to ensure that no support to maintain the situation originated from Oceania.185 

 

167. Therefore, the Respondent was acting in pursuance of its obligations to maintain 

international peace and security when it issued the EO, and thus qualifies within the 

application of Article 10 of the Euroasia BIT. 

 

C. The Measure was a Non-Compensable Regulatory Measure 

 

168. In the alternative, the Respondent’s measure was a non-compensable regulatory measure, 

as (a) it was a bona fide measure for a public interest, (b) was non-discriminatory, (c) 

complied with due process of law, and (d) was proportionate to its legitimate aim. 

 

169. As noted by the OECD, when non-compensable regulation within the police power of the 

State causes economic injury to an investor, compensation is not required.186 In the most 

recent case of Phillip Morris v Uruguay, the tribunal stated that the measure must be taken 

bona fide for the purpose of protecting the public welfare, non-discriminatory, and must be 

proportionate.187 Compliance with due process of law is also a relevant requirement. 188 

 

170. The Respondent’s measure has fulfilled all four requirements and qualifies as a non-

compensable regulatory measure. 

 

a. The Measure was a Bona Fide Measure Aimed at Protecting the Public Welfare 

 

171. The Respondent should be given deference to determine what is within their public interest, 

as under international law, sovereign States have the deference to determine what is within 

their ‘public interest’ or ‘public purpose’. 189  

 

                                                           
185 Executive Order, Exhibit C2, page 52. 
186 OECD, page 5, para. 10. 
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172. The specific motives of the Respondent should not be challenged by the tribunal, as it is 

within the Respondent’s right as a State. 190 Christie commented that if the reasons given 

by the State are valid and bears plausible relationship to the action taken, the tribunal should 

not inquire any deeper into the motive of the State. 191 

 

173. For example, the ECHR has given States a wide margin of appreciation in determining 

what is considered to be within its public interest.192 In the case of James v United Kingdom, 

the ECHR held that the State’s judgement should be accepted unless exercised in a 

manifestly unreasonable way.193  

 

174. Similarly, the Tecmed v Mexico tribunal emphasized the ‘due deference’ that must be 

afforded to States in the matter of: 

 

“defining the issues that affect its public policy or the interests 

of society as a whole, as well as the actions that will be 

implemented to protect such values”.194  

 

175. In the case of Siemens v Argentina, which is similar to this dispute, the host State terminated 

a contract under the terms of the 2000 Emergency Law. The Tribunal stated that the 

objectives and purpose of the Emergency Law was for a valid public interest of Argentina, 

and stated, “This is a legitimate concern of Argentina and the Tribunal defers to Argentina 

in the determination of its public interest.”195  

 

176. Thus, the IEEP, which provides for the application of measures to maintain international 

peace and security, 196 should be considered as a valid public interest of Oceania. The EO, 

which was applied to maintain international peace and security, should be considered as 

within the requirement of public purpose, as it was applied consistent with the objectives 

and purpose of the IEEP. 

 

                                                           
190 Ibid, page 32. 
191 Tecmed v Mexico, para. 122. 
192 OECD, page 17. 
193 James v. United Kingdom, para. 46. 
194 Tecmed v Mexico, para. 122. 
195 Siemens v Argentina, para. 273. 
196 Procedural Order No. 2, page 56, para. 7.  
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b. The Measure Complied with Due Process of Law 

 

177. The due process principle provides that the measure must comply with procedures 

established in domestic legislation and fundamental internationally recognized rules; as 

well as allowing the investor the opportunity to have the case reviewed before an 

independent and impartial body.197 

   

178. As explained by the ADC v Hungary tribunal, there must be  

 

“an actual and substantive legal procedure for a foreign investor 

to raise its claims against the depriving actions already taken or 

about to be taken against it.”  

 

A reasonable advance notice and a fair hearing must also be available to the investor. 198  

 

179. The EO issued by the Respondents was prepared and published in accordance with 

Oceanian law.199 The requirement of notice does not apply in this dispute, as formal notice 

is not required in circumstances of imminent necessity and emergency,200 and is also not 

required under the IEEP Act 1992.201  

 

180. The Claimant could raise its claims against the EO by issuing a request of reconsideration 

to the President of Oceania,202 or could apply to set aside the EO at the Oceanian 

Constitutional Tribunal on the ground of unconstitutionality;203 thus fulfilling the 

requirement of a fair hearing. Therefore, the EO complied with the requirement of due 

process of law. 

 

 

 

 

                                                           
197 UNCTAD Expropriation, page 36. 
198 ADC v Hungary, para. 435. 
199 Procedural Order No.2, page 56, para. 7. 
200 UNCTAD Expropriation, page 40. 
201 Procedural Order No.2, page 57, para. 7. 
202 Procedural Order No.3, page 61, para 10. 
203 Ibid, page 60, para 6. 
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c. The Measure as Non-Discriminatory   

 

181. The UNCTAD noted that a measure by a State against an investor will only be 

discriminatory when a measure by the State has discriminated against foreign nationals on 

the basis of their nationality and origin.204  

 

182. In GAMI Investments v Mexico, the expropriations were held as non-discriminatory as they 

were not related to the origin of the investments, but on a financial basis. The investor had 

failed to demonstrate that the measure it invokes resulted from or have any connection with 

the investor’s participation in the local investment.205  

 

183. In addition, the ADC v Hungary tribunal stated that it must be shown that the investor was 

discriminated and treated differently than other parties by the measure in order to amount 

to discrimination.206 

 

184. The Claimant was not discriminated by the EO, as all companies including those in other 

economic sectors contracting with Euroasia were subjected to the sanctions stipulated.207 

The Claimant was the only arms production company targeted by the EO as it was the only 

company in the arms production sector contractually involved with Euroasia.208 Therefore, 

the Claimant did not receive discriminatory treatment, as the EO did not specifically target 

his investment based on his foreign origin. 

 

d. The Measure was Proportionate to its Legitimate Aim 

 

185. The Tecmed v Mexico tribunal explained that a there must be a reasonable relationship of 

proportionality between the measure imposed and the aim sought to be realized by the 

measure, for a measure to be proportionate to its legitimate aim. 209 

 

                                                           
204 UNCTAD Expropriation, page 34. 
205 GAMI Investments v Mexico, paras. 114-115. 
206 ADC v Hungary, para. 442. 
207 Procedural Order No. 3, page 61, para 10. 
208 Procedural Order No.2, page 56, para 6.  
209 Tecmed v Mexico, para. 122. 
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186. The tribunal decided that the Claimant’s breaches on which the State based its denial to 

renew the permit did not threaten public health or impair the ecological balance. It weighed 

this fact against the total deprivation of the investment’s value and decided that the measure 

was disproportionate and that, therefore, an indirect expropriation had occurred.  

 

187. The measure by the Respondent is proportionate to its legitimate aim. As stated in the 

preamble of the EO, the legitimate aim of the EO was to protest and sanction the illegal 

annexation and use of force in Fairyland by Euroasia. 210 

 

188. The EO intended to ensure that Oceanian citizens and businesses do not contribute to the 

Euroasian economy and thereby preventing any Oceanian contribution to the situation in 

Fairyland, as apparent by the title of the EO.211 The sanctions laid down by the EO only 

targeted persons and businesses who contribute to the Euroasian economy,212 therefore is 

proportionate to the legitimate aim sought by the Respondent. 

 

VI. THE RESPONDENT CONTRIBUTED TO HIS OWN INJURY 

 

189. If the Tribunal considers the Respondent liable for expropriating the Claimant’s 

investment, the compensation payable to the Claimant should be reduced, as the Claimant 

contributed to the injury suffered by his own investment, and thus should bear part of the 

responsibility. (Section A) The Claimant knew or should have known of the impending 

annexation of Fairyland by Euroasia, (Section B), and therefore was negligent as they made 

a bad business decision by entering into a very risky contract, and as such, must bear 

responsibility for the losses incurred. (Section C) 

 

A.  The Compensation must be Reduced If the Claimant Contributed to His Own Injury 

 

190. Compensation payable to the injured party must be reduced if the injured party had 

contributed to its own injury. Article 39 of the ILC Articles provides that in determining 

reparation, the wilful or negligent action by the injured party will be taken into account. 213  

 

                                                           
210 Executive Order, Exhibit C2, Page 52 
211 Ibid. 
212 Executive Order, Section 1, Exhibit C2, Page 52 
213 ILC Articles, Article 39. 
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191. Furthermore, Article 31 and its Commentary supports this proposition, as it provides that 

when it can be shown that the injury suffered was partly attributed to the injured party, the 

responsible State does not have to make full reparation.214 

 

192. In the context of investment disputes, the Yukos v Russia tribunal, stated that a sufficient 

causal link between a wilful or negligent act of the investor and the damage it suffered 

amounts to contributory fault. 215  Relying on Article 39 of the ILC Articles, it concluded 

that the award of damages must be reduced if the investor contributed to the injury suffered 

at the hands of the host State. 216  

 

B. The Claimant Had Full Knowledge of the Impending Annexation of Fairyland by 

Euroasia  

 

193. The Claimant prior to concluding the contract with Euroasia on 28 February 2014,217 had 

full knowledge of Euroasia’s intention to invade Fairyland, or should have known of the 

annexation, as the facts would have been obvious to a wise investor placed in the same 

situation as the Claimant. 

 

194. The Claimant knew or could reasonably have known of the intention of the Euroasian 

government to interfere in Fairyland: (1) he had close connections with Euroasian 

government officials in particular John Defenceless;218 (2) the referendum, the official 

letter by Fairyland to Euroasia requesting for intervention, and the Parliamentary discussion 

by Euroasia all precluded the conclusion of the contract;219 (3) the deliberations of the 

Euroasian Parliament was broadcast on Euroasian public television, and (4) Euroasia had 

long advocated for the self-determination of Fairyland.220  

 

195. A wise and reasonable investor would have known of all these events and would concluded 

that an intervention in Fairyland by Euroasia is imminent. Even if the Claimant was 

                                                           
214 Ibid, Article 31; Commentary to Article 31. 
215 Yukos v Russia, para. 1599. 
216 Ibid, para. 1633. 
217 2016 FDI Moot Problem, page 36, para. 15. 
218 Ibid, page 33, para. 8.  
219 Ibid, page 35, para. 14.  
220 Procedural Order No.2, page 56, para. 3.  
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unaware of these facts, he should have conducted due diligence, and made investigations 

on the matter, as they were crucial to the success of his contract with Euroasia.221 

 

C. The Claimant Failed to Exercise Due Diligence and Conduct His Business in a 

Prudent Manner by Entering into the Contract with Euroasia, Causing Damage 

to His Investment 

 

196. The principle of due diligence requires an investor to take reasonable steps to protect his 

investment, if there are foreseeable losses involved in a particular transaction, as an investor 

has the responsibility to protect his own investment from avoidable losses. As aptly put 

forward by the Maffezini v Spain tribunal, “Bilateral Investment Treaties are not insurance 

policies against bad business judgments.”222 

 

197. The contract with Euroasia carries significant political or regulatory risk, 223 as it was 

foreseeable that adverse effects would be suffered by his investment, due to the impending 

EO issued against those contracting with Euroasia.224 

 

198. The case of MTD v Chile provides that if an investor continues to invest despite clear signs 

that a project was in difficulties, damages ought to be reduced because of that 

unreasonableness. Although the tribunal held that Chile was liable, it decided that the 

investor should bear part of the compensation as the losses incurred could have been 

avoided if the investor had taken reasonable steps to protect his own investment.225 The 

tribunal concluded that the Claimants should bear the consequences of their own actions as 

experienced businessmen. 226 

  

199.  The tribunal made this conclusion as the investor in the case entered into an investment in 

Chile after only a minimal assessment, and therefore did not exercise sufficient due 

diligence.227 As aptly argued by Chile in the case, if the investor had made “the most 

                                                           
221 MTD v Chile, paras. 168-178. 
222 Maffezini v Spain, para. 64. 
223 Rubins and Kinsella, page 3. 
224 Cameaux and Kinsella, pages 2-3. 
225 MTD v Chile, paras. 242-243. 
226 Ibid, para. 178. 
227 Ibid, paras. 168-178. 
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rudimentary of inquiries”,228 they would have noted of the risks involved with their 

investment, and should have protected itself, as a wise investor would have done so,229 and 

reduced the compensation by 50%.230 

 

200. Similarly, in Olguín v Paraguay, Paraguayan banking regulators failed to adequately 

supervise the bank which the investor had invested in, and led to his losses.231 However, 

the tribunal found the investor had contributed substantially to his own losses by taking 

undue risk, as he decided to invest notwithstanding his awareness of the difficult status of 

the Paraguayan regulatory system. 

 

201. The tribunal noted that the investor, as an accomplished businessman with knowledge of 

the situation, made “a speculative, or at best, a not very prudent, investment.”,232 and that 

it was unreasonable for him to attribute such losses to Paraguay.233 

 

202. Furthermore, in Parkerings v Lithuania, the investor had incurred losses due to changes in 

the legislation of the host State. The tribunal dismissed the claims, as the Claimant chose 

to invest in a State with knowledge that the legislation was about to be changed; as such, 

he voluntarily took the business risk to be faced with changes of law that would likely be 

detrimental to his investment.234 

 

203. A wise investor would not have entered into such a risky contract with Euroasia, as he 

would be well aware of the legal and political ramifications; (1) as noted previously in 

Section V(B)(b), other States would be obliged under international law under the principle 

of non-recognition to respond against Euroasia and (2) a wise investor would also be well 

aware of the political stance of the government of Oceania in such situations, including the 

existence of the IEEP, and its potential application to situations that threaten international 

peace and security.235  

 

                                                           
228 Ibid, para. 169. 
229 Ibid, para. 170. 
230 Ibid, paras. 242-243. 
231 Olguín v Paraguay, para. 70 
232 Ibid, para. 65(b) 
233 Ibid, para. 73 
234 Parkerings v Lithuania, paras. 335-336. 
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204. By entering into the risky contract, the Claimant provided a material and significant 

contribution by the Claimant to his own injury as required by the Occidental v Ecuador 

tribunal.236  This tribunal has a wide margin in apportioning the fault of the Claimant, 237 

and must hold the Claimant accountable.  

 

205. Furthermore, the Claimant had effectively provoked the actions of the Respondent. In 

Occidental v Ecuador, the tribunal held that the breach of laws by the investor was a grave 

mistake that resulted in the declaration of the ‘Caducidad’ decree, an Executive Order by 

Ecuador that affected its investment.238 Similarly, the Claimant’s reckless conduct in 

entering the contract with Euroasia, and failing to sever the contract prior to the 

enforcement of the EO, provoked the application of the EO against it; as such, he is 

contributorily negligent for any losses incurred as a result. 

 

206. Therefore, the negligent business decisions by the Claimant are risks that are taken 

irrespective of the alleged breaches by the Respondent.239 The Claimant, as an investor, 

had failed to manage and operate his investment reasonably, and thus this tribunal must 

reduce compensation, as noted by the tribunal in RosInvest v Russia,240 according to what 

is fair and reasonable according to the present circumstances.241 

 

 

 

 

 

 

 

 

 

 

 

                                                           
236 Occidental v Ecuador, para. 670. 
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238 Ibid, para. 679-683. 
239 MTD v Chile, para. 178. 
240 RosInvest v Russia, para. 652. 
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REQUEST FOR RELIEF 

 

207. For the aforementioned reasons, the Respondent respectfully asks the Tribunal to decline 

in the exercise of its jurisdiction over this dispute; 

 

208. Furthermore, the Respondent asks the Tribunal to refuse the claim on the ground of 

admissibility, as the Claimant did not make a protected investment under the Euroasia BIT. 

 

209. On the issue of merits, the Respondent pleads that the tribunal declares that: 

 

(1) The Executive Order by the Respondent is not considered as an indirect expropriation; 

 

(2) Alternatively, the Respondent is exempt from liability to pay compensation under the 

Euroasia BIT. 

 

(3) Even if the Respondent is liable to pay compensation, it should be reduced as the 

Claimant contributed to the injury suffered by his own investment. 
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