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PRELIMINARY MATTERS 

STATEMENT OF FACTS 

Parties to the dispute 

1. The Claimant, Peter Explosive (“Explosive”), is a resident of Fairyland, a province of the Republic 

of Eastasia (“East”). In 1998, Explosive became the sole shareholder of Rocket Bombs Ltd. 

(“Rocket Bombs”), a weapons supplier based in the Republic of Oceania (“Oceania”). When 

Explosive purchased Rocket Bombs, the company did not have an environmental license, could 

not operate its production line, and was in decrepit condition.  

2. The Respondent, the Republic of Oceania (“Oceania”), is party to an Agreement for the Promotion 

and Reciprocal Protection of Investments with the Republic of Euroasia (“Euro”), which entered 

into force in 1995 (“Euro BIT”). Oceania is also party to an Agreement for the Promotion and 

Reciprocal Protection of Investments with East (“East BIT”). 

Circumstances of the dispute 

3. Before Rocket Bombs could legally resume arms production, Oceania’s environmental law 

required the company to obtain a license from the National Environment Authority of Oceania 

(“NEA”). To gain approval for an environmental license, Explosive was required to show evidence 

that adjustments to the company’s production line had been made which rendered its operations 

compliant with Oceania’s Environment Act 1996 (“Environment Act”). 

4. Explosive requested a subsidy from the Ministry of Environment of Oceania to purchase equipment 

to modernize Rocket Bombs’ production line. Without waiting for the Minister’s response, 

Explosive held a private meeting to persuade the President of the NEA to grant Rocket Bombs an 

environmental license. On 23 July 1998, Explosive obtained an environmental license for Rocket 

Bombs, even though he had not made any adjustments to its production line.  

5. Later that year, Explosive concluded a fifteen-year contract for arms production with Euro’s 

Ministry of National Defence. Rocket Bombs proceeded with arms production in 1999. Rocket 

Bombs continued to operate its production line even though it did not comply with the Environment 

Act’s requirements until 1 January 2014. 
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6. On 1 November 2013, Fairyland residents held a referendum and voted to secede from East without 

East’s permission. East publicly declared that the referendum was unlawful and did not affect its 

territory. 

7. Explosive’s first contract with Euro’s Ministry of National Defence expired on 1 January 2014. 

Three weeks later, Fairylanders responded to East’s declaration by requesting Euro’s assistance to 

secede. Fairyland’s letter requesting Euro’s intervention was later discussed on Euroasian public 

television. On 28 February 2014, Explosive concluded a second contract with Euro’s Ministry of 

National Defence on behalf of Rocket Bombs. 

8. On 1 March 2014, Euro deployed armed forces and invaded East’s territory without its consent. On 

that same day, it introduced amendments to its Citizenship Act to allow Fairylanders to obtain 

Euroasian citizenship on the condition that they revoke their Eastasian citizenship. Explosive never 

satisfied the Eastasian Citizenship Law’s formal requirements to revoke his Eastasian citizenship. 

He merely sent an e-mail to East’s President unilaterally declaring his revocation.  

9. On 23 March 2014, Euro officially declared its annexation of Fairyland. Five days later, East 

declared that the annexation was contrary to public international law. Several members of the 

international community, including Oceania, refused to recognize Fairyland’s annexation.  

10. On 1 May 2014, Oceania issued an Executive Order on Blocking Property of Persons Contributing 

to the Situation in the Republic of Eastasia (“the Order”). The Order restricts entities within 

Oceania from conducting business with Euro or any party engaged in business with Euro, thereby 

denouncing Euro’s warmongering actions. As an investor with contractual relations with Euro, the 

sanctions apply to Explosive and his company. 

11. Explosive initiated arbitral proceedings on 11 September 2015, alleging the Order indirectly 

expropriated his shares in Rocket Bombs. Explosive disregarded Oceania’s domestic procedures to 

hear his claim. He did not attempt to challenge the Order’s constitutionality before the Oceanian 

Constitutional Tribunal, nor did he request reconsideration proceedings concerning the Order’s 

sanctions with Oceania’s President.  
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SUMMARY OF ARGUMENTS 

12. The Tribunal lacks jurisdiction to hear this dispute. Explosive did not fulfil the Euro BIT’s 

mandatory pre-arbitral steps to secure Oceania’s consent to arbitrate. Additionally, Explosive 

cannot rely on the Euro BIT’s Most-Favoured-Nation Clause (“MFN Clause”) to obtain Oceania’s 

consent by importing the East BIT’s pre-arbitral steps. As a result, no arbitration agreement exists 

between Explosive and Oceania. Furthermore, even if an arbitration agreement exists, this dispute 

is not within its scope because Explosive is not an investor as defined by Article 1.2 of the Euro 

BIT. Article 1.2 requires internationally recognized nationality and Explosive’s nationality under 

Euro’s Citizenship Act is not internationally recognized.  

13. Explosive’s claim is inadmissible. If the Tribunal finds that the Euro BIT’s MFN Clause imports 

the East BIT’s pre-arbitral steps, Explosive’s claim is inadmissible because the MFN Clause cannot 

import the East BIT’s pre-arbitral steps without considering its legality requirement. Explosive did 

not fulfil the East BIT’s legality requirement because he contravened Oceanian law for over a 

decade while operating Rocket Bombs. Even if Explosive did not breach the East BIT’s legality 

requirement, his claim is inadmissible because his conduct triggers the application of the clean 

hands doctrine.  

14. Oceania did not indirectly expropriate Explosive’s investment. The Order was within Oceania’s 

police powers authority and is not subject to expropriation claims under the Euro BIT. The Order 

was pursued for a legitimate public purpose, on a non-discriminatory basis and does not 

disproportionately burden Explosive when compared to its objective. Even if the Tribunal finds 

that the Order was not within Oceania’s police powers authority, the Order did not substantially 

and permanently deprive Explosive from economic value or managerial control associated with his 

investment.  

15. In the alternative, if the Order indirectly expropriated Explosive’s investment, it was issued 

in accordance with Article 4 of the Euro BIT. The Order was enacted to fulfil a legitimate public 

purpose, on a non-discriminatory basis, in accordance with due process of law. Furthermore, the 

Order does not amount to an unlawful expropriation simply because Explosive has not yet been 

compensated.  
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16. Compensation, if any, must be reduced to account for Explosive’s contribution to his own 

loss. Explosive lacked due diligence in signing Rocket Bombs’ second contract with Euro. If 

Explosive had exercised due diligence and acted as a wise investor in his circumstances, he would 

not have suffered any loss. Therefore, any compensation must reflect Explosive’s contribution to 

his own damage. 

APPLICABLE LAW 

17. The applicable law to the procedural matters is contained in the Official Rules of the Foreign Direct 

Investment Moot and the Rules of Arbitration of the International Chamber of Commerce. The seat 

of the arbitration is Braluft, Silverige and its domestic rules of procedure, which are identical to the 

UNCITRAL Model Law on International Commercial Arbitration (as revised in 2006), are the lex 

arbitri. The applicable law to the substantive matters is the Euro BIT and any rule it incorporates 

by reference, including principles of customary international law. The Euro BIT must be interpreted 

in accordance with the Vienna Convention on the Law of Treaties (“VCLT”).
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ARGUMENTS 

JURISDICTION 

1. THE TRIBUNAL LACKS JURISDICTION TO HEAR THIS DISPUTE BECAUSE NO 

AGREEMENT TO ARBITRATE EXISTS BETWEEN OCEANIA AND EXPLOSIVE 

18. Oceania and Explosive do not have a valid arbitration agreement because: [a] Explosive has not 

satisfied the necessary pre-arbitral steps to secure Oceania’s consent to arbitrate; and, [b] Explosive 

cannot rely on the Euro BIT’s MFN Clause to obtain Oceania’s consent. As a result, the Tribunal 

does not have jurisdiction to hear this dispute. 

a. EXPLOSIVE HAS NOT SATISFIED THE NECESSARY PRE-ARBITRAL STEPS TO SECURE 

OCEANIA’S CONSENT TO ARBITRATE 

19. Tribunals generally recognize that an investor must fulfil pre-arbitral steps to secure a State’s 

consent to arbitrate.1 Articles 9.1-9.3 of the Euro BIT establish the conditions an investor must 

fulfil before Oceania consents to arbitrate.2 The provision’s language and structure signify the Euro 

BIT’s pre-arbitral steps form a sequence the investor must follow before Oceania’s consent 

materializes. 

20. Article 9 of the Euro BIT provides: 

9.1 Any dispute regarding an investment between an investor of one of the Contracting 
Parties and the other Party, arising out of or relating to this Agreement, shall, to the 
extent possible, be settled in an amicable consultations [...]  

9.2 If the dispute cannot be settled amicably, it may be submitted to the competent 
judicial or administrative courts of the Contracting Party in whose territory the 
investment is made.  

9.3 Where, after twenty-four months from the date of the notice on the commencement 
of proceedings before the courts mentioned in paragraph 2 above, the dispute 

                                                                 

 

1 Abaclat (Dissenting Opinion), paras 20-23; Kiliç, paras 6.5.1-6.5.4; Urbaser, paras 119-123, 130; Wintershall, paras 
116-122; Daimler, para 193.  
2 Euro BIT, Articles 9.1-9.3. 
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between an investor and one of the Contracting Parties has not been resolved, it may 
be referred to international arbitration.3 (emphasis added) 

21. The domestic courts requirement contained within Article 9.2 is a prerequisite to the State’s consent 

to arbitrate. Article 31(1) of the VCLT requires tribunals to interpret treaty provisions “in good faith 

in accordance with the ordinary meaning to be given to the terms of the treaty in their context and 

in the light of its object and purpose.”4 While Article 9.2 provides that an investor “may” submit to 

local courts, a contextual interpretation of Articles 9.1-9.3 demonstrates that an investor must 

satisfy Article 9.2 as a prerequisite to the Host State’s consent to arbitrate. 

22. Under Article 9 an investor “shall” attempt to resolve the dispute amicably and “if” the dispute is 

not amicably settled, the investor then becomes entitled to submit its claim to the “competent 

judicial or administrative courts of the Contracting Party in whose territory the investment is 

made.”5 “Where” the Host State’s domestic channels fail to provide a resolution to the dispute 

within twenty-four months, Oceania’s consent to arbitrate materializes and the dispute may be 

referred to international arbitration.6  

23. The word “where” within Article 9.3 confirms this interpretation. This conditional language 

demonstrates that a Host State only consents to arbitrate after an investor satisfies the requirements 

within the preceding domestic courts provision.7 In Ambiente Ufficio, the relevant BIT included 

nearly identical language to the wording contained within Articles 9.1-9.3 of the Euro BIT. The 

tribunal held that the word “may” within the BIT’s domestic courts provision did not characterize 

the procedure “as a voluntary exercise on the way to international arbitration".8 Instead, it found 

that “may” referred to the preceding amicable consultations provision and provided investors with 

the right to proceed to domestic courts if amicable consultations do not provide settlement.9 Rather, 

the tribunal found that the domestic courts provision was mandatory because the investor was only 

entitled to submit to international arbitration “if” the dispute was not settled within the host State’s 

                                                                 

 

3 Euro BIT, Article 9.  
4 VCLT, Article 31(1). 
5 Euro BIT, Article 9.2. 
6 Euro BIT, Article 9.3.  
7 Ambiente Ufficio, para 590.  
8 Ambiente Ufficio, para 591.  
9 Ambiente Ufficio, para 591. 
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domestic courts.10 Similarly, under the Euro BIT, an investor “may” only submit to international 

arbitration “where” the Host State’s domestic courts have failed to resolve the dispute. 

24. Interpreting Article 9 of the Euro BIT to require investors to submit to domestic courts before 

initiating arbitral proceedings is consistent with the BIT’s object and purpose—to provide effective 

means of dispute resolution.11 Domestic courts requirements are generally included within BITs to 

provide host States and investors with a more efficient avenue to settle their disputes.12 Interpreting 

the Euro BIT’s domestic courts requirements as optional would disregard the Contracting Parties’ 

intent in structuring Articles 9.1-9.3 sequentially to create specific conditions that must exist before 

an investor can submit to international arbitration.  

25. Explosive did not submit the dispute to Oceania’s domestic courts. While he could have challenged 

the Order’s constitutionality before the Oceanian Constitutional Tribunal,13 Explosive chose to 

forgo this administrative procedure. Explosive did not fulfil the necessary prerequisite to access 

Oceania’s consent to arbitrate, and therefore, an arbitration agreement does not exist between 

Oceania and Explosive. The Tribunal does not have jurisdiction to hear this dispute. 

b. EXPLOSIVE CANNOT RELY ON THE EURO BIT’S MFN CLAUSE TO OBTAIN OCEANIA’S 

CONSENT TO ARBITRATE 

26. Explosive incorrectly interprets the scope of the Euro BIT’s MFN Clause and erroneously asserts 

that he can rely on the MFN Clause to import the East BIT’s pre-arbitral steps. The East BIT’s pre-

arbitral steps do not require an investor to submit to domestic courts before securing the State’s 

consent to arbitrate.14  

27. Explosive’s interpretation is incorrect because the terms “investment matters regulated by the 

Agreement” within the MFN Clause do not extend its scope to all matters addressed in the BIT. 

For instance, an MFN clause cannot modify the date a BIT enters into force or its duration.15 

                                                                 

 

10 Ambiente Ufficio, para 591. 
11 Euro BIT, Preamble.  
12 Born & Šćekić, 227-228, 230. 
13 Moot Problem, 60.  
14 East BIT, Article 8. 
15 Berschader, para 191.  
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Additionally, an MFN clause cannot alter conditions an investor must satisfy to secure the State’s 

consent to arbitrate. 16  Interpreting the MFN Clause to include pre-arbitral steps and allow 

Explosive to circumvent Article 9.2 would extend the Contracting Parties’ scope of consent and 

seriously infringe on their sovereign waiver of jurisdictional immunity.17 Therefore, the MFN 

Clause does not encompass pre-arbitral steps within its scope.  

28. Furthermore, while Article 3.2 does not expressly exclude pre-arbitral steps from the scope of the 

MFN Clause, interpreting the MFN Clause to exclude them is appropriate in light of the Euro BIT’s 

date of conclusion. Article 32 of the VCLT provides the Tribunal recourse to supplementary means 

of interpretation to confirm a provision’s ordinary meaning. 18  Therefore, considering the 

circumstances under which the Euro BIT was concluded is appropriate. Daimler confirms this 

reasoning.19 The tribunal considered that before 2000, contracting parties were unlikely to envisage 

the possibility that an MFN clause could capture dispute resolution procedures within its scope.20 

At the time the Euro BIT was concluded, on 1 January 1995,21 no judicial or arbitral authority had 

included pre-arbitral steps within the scope of an MFN clause.22 Therefore, interpreting the Euro 

BIT’s MFN Clause to exclude dispute resolution procedures, absent language indicating that intent, 

is appropriate.  

29. Explosive cannot alter the conditions to secure Oceania’s consent to arbitrate through the MFN 

Clause because the Euro BIT’s MFN Clause does not include pre-arbitral steps within its scope. 

Explosive has not satisfied the prerequisite to secure Oceania’s consent to arbitrate and no 

arbitration agreement exists between Oceania and Explosive. Therefore, the Tribunal does not have 

jurisdiction to hear this dispute. 

                                                                 

 

16 Sanum, para 358; Wintershall, paras 190-197. 
17 Venezuela US (Dissenting Opinion), para 2.  
18 VCLT, Article 32.   
19 Daimler, para 239. 
20 Daimler, para 239. 
21 Moot Problem, 62. 
22 Kiliç, para 7.8.3. 
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2. EVEN IF EXPLOSIVE CAN RELY ON THE EURO BIT’S MFN CLAUSE TO SECURE 

OCEANIA’S CONSENT, THE TRIBUNAL DOES NOT HAVE JURISDICTION BECAUSE THE 

DISPUTE IS BEYOND THE AGREEMENT’S SCOPE 

30. Article 1.2 of the Euro BIT sets out the requirements for jurisdiction ratione personae. Explosive 

is not an “investor” as defined by Article 1.2 of the Euro BIT because: [a] Article 1.2 requires 

investors to hold internationally recognized nationality; [b] Explosive’s Euroasian nationality 

under the Citizenship Act is not internationally recognized; and, [c] even if the Euro BIT only 

requires nationality in accordance with the Host State’s laws, Explosive did not acquire his 

Euroasian citizenship in accordance with Euro’s Citizenship Act. Therefore, Explosive is not a 

Euroasian national and the Tribunal does not have jurisdiction ratione personae. 

a. ARTICLE 1.2 OF THE EURO BIT REQUIRES INVESTORS TO HOLD INTERNATIONALLY 

RECOGNIZED NATIONALITY 

31. Explosive is not an “investor” as defined by Article 1.2 of the Euro BIT because his Euroasian 

nationality is not internationally recognized. Article 1.2 defines investors as “natural persons 

having the nationality of either Contracting Party in accordance with its laws”.23 Article 31(3)(c) 

of the VCLT requires tribunals to interpret this provision in accordance with “[a]ny relevant rules 

of international law applicable in the relations between the parties”.24 The Euro BIT further requires 

the Tribunal to decide this dispute in accordance with applicable principles of international law.25 

Given the Euro BIT’s emphasis on principles of international law, its Contracting Parties did not 

likely intend to extend protection to investors holding nationality that was not acquired in 

accordance with international law. Therefore, the wording “its laws” must mean that the Host 

State’s nationality laws are consistent with principles of international law. 

  

                                                                 

 

23 Euro BIT, Article 1.2. 
24 VCLT, Article 31(3)(c). 
25 Euro BIT, Article 9.7. 
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b. EXPLOSIVE’S EUROASIAN NATIONALITY UNDER THE CITIZENSHIP ACT IS NOT 

INTERNATIONALLY RECOGNIZED  

32. Explosive’s Euroasian nationality, which he acquired through Euro’s amendments to its Citizenship 

Act, is not internationally recognized because: [i] Euro’s amendments to the Citizenship Act are 

connected to Euro’s breach of international law; [ii] Fairyland’s request for Euro’s assistance does 

not legitimize Euro’s unlawful act; and, [iii] Explosive cannot establish internationally recognized 

nationality through a real and substantial link to Euro. Therefore, Explosive does not hold 

internationally recognized Euroasian nationality and is not an investor as defined by Article 1.2 of 

the Euro BIT. 

i. Euro’s amendments to the Citizenship Act are connected to 

Euro’s breach of international law 

33. Nationality conferred through the Citizenship Act’s amendments is not internationally recognized 

because the amendments resulted from Euro’s breach of international law. States have an obligation 

not to recognize situations created by another State’s internationally unlawful act.26 This principle 

governs this dispute in accordance with Article 9.7 of the Euro BIT.27 The duty of non-recognition 

requires States to refuse to recognize State action which is associated with a breach of international 

obligations.28 Therefore, when a State confers nationality through a breach of international law, 

other States must not recognize the measure which granted that nationality. 

34. A State breaches its international obligations when it intervenes in another State’s territory without 

invitation. 29  For example, in The Congo, the ICJ found Uganda breached the duty of non-

intervention when it “engag[ed] in military activities against the Democratic Republic of the 

Congo…and actively extend[ed] military support”30 without the State’s invitation. Similarly, in 

Nicaragua, the ICJ concluded that a State’s use of force or military activity on another State’s 

territory without the government’s request amounts to a breach of the duty of non-intervention.31  

                                                                 

 

26 ARSIWA, Article 41(2).  
27 Euro BIT, Article 9.7.  
28 Pert, 66. 
29 Nicaragua, para 292; The Congo, paras 153, 164-65; Namibia, 16; Talmon, 99.  
30 The Congo, para 345. 
31 Nicaragua, para 292; See also The Congo. 
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35. Euro breached its duty of non-intervention when it deployed its military and entered Fairyland on 

1 March 2014, without East’s request. 32  On that same day, Euro enacted amendments to its 

Citizenship Act, permitting all Fairyland residents, including Explosive, to apply for Euroasian 

nationality. 33  Euro’s unlawful intervention in East’s territory is inextricably connected to the 

Citizenship Act’s amendments. Together, these events form a situation created from an 

internationally unlawful State act—Euro’s breach of its duty of non-intervention—which States 

must not recognize.34 Therefore, Explosive’s Euroasian nationality under the Citizenship Act is not 

internationally recognized and does not satisfy the definition of investor contained within Article 

1.2 of the Euro BIT. The Tribunal does not have jurisdiction ratione personae.  

ii. Fairyland’s request for Euro’s assistance does not legitimize 

Euro’s unlawful act 

36. Euro breached the duty of non-intervention when it forcefully entered East because East did not 

request its assistance. While the people of Fairyland requested Euro’s intervention,35 this request 

did not permit Euro to enter East’s territory. A request for intervention is only legitimate when 

issued from a sovereign State’s government.36 This ensures the State itself is the only entity with 

the authority to permit another sovereign to enter its territory using military force. Fairyland’s 

request for Euro’s assistance was not issued by East’s government. Therefore, Euro unlawfully 

entered East without East’s permission. 

37. Fairyland’s annexation does not alter this position because its annexation was unlawful and does 

not affect East’s exercise of sovereignty over Fairyland. A people’s right to self-determination is 

not an express entitlement in international law37 and a group will only have the right to unilaterally 

secede from a State if the group has been denied internal self-determination within that territory.38 

Internal self-determination is denied only when a group is precluded from “meaningful access to 

                                                                 

 

32 Moot Problem, 35. 
33 Moot Problem, 56. 
34 ARSIWA, Article 41(2).  
35 Moot Problem, 56.  
36 Nicaragua, para 246.  
37 Quebec, para 134; Tancredi, 189-191.   
38 Quebec, para 126. 
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government to pursue…political, economic, cultural and social development”39 or “when a State 

lacks either the will or the power to enact and apply just and effective political guarantees.”40 

38. No evidence exists to suggest East prevents Fairyland residents from accessing government or from 

engaging in political opportunities. In fact, Fairyland residents were able to organize politically to 

facilitate a referendum41—demonstrating their ability to pursue political development. Fairyland 

residents cannot pursue external self-determination through a unilateral secession because they 

have meaningful access to internal self-determination in East. Therefore, Fairyland’s request for 

assistance was not an exercise of the right to self-determination that validates Euro’s forceful entry 

into East’s territory.  

iii. Explosive cannot establish internationally recognized 

nationality through a real and substantial link to Euro 

39. Explosive cannot establish nationality through the genuine link test because he lacks a real and 

substantial link to Euro. An individual’s nationality may be established where a sufficient 

connection between the State and the individual exists. 42  In Nottebohm, the ICJ concluded 

nationality is determined by the connection between the individual and the State, including the 

individual’s residence and workplace.43 The ICJ concluded the individual could not claim the 

State’s nationality because he showed very little connection: he did not reside in its territory and 

was working in another State.44 

40. Explosive shows no real and substantial link to Euro because he currently resides in Fairyland, a 

region within East’s territory.45 As in Nottebohm, Explosive wishes to acquire citizenship from a 

country in which he does not live or work. Therefore, Explosive cannot establish internationally 

recognized Euroasian nationality through Nottebohm’s genuine link test. 

                                                                 

 

39 Quebec, paras 134, 154. 
40 Aaland, 28; Quebec, para 126; Buchheit, 14; Kawahara, 2. 
41 Moot Problem, 35.  
42 Nottebohm, 22.  
43 Nottebohm, 24.  
44 Nottebohm, 24.  
45 Memorial for Respondent, paras 36-38. 
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41. Explosive’s Euroasian nationality under the Citizenship Act is not internationally recognized 

because its amendments exist as part of a situation created by Euro’s breach of its duty of non-

intervention. Furthermore, Explosive cannot establish Euroasian nationality through a real and 

substantial link to Euro. Therefore, if an arbitration agreement exists between Oceania and 

Explosive, the dispute does not fall within its scope because Explosive is not an investor as defined 

by Article 1.2 of the Euro BIT. 

c. EVEN IF ARTICLE 1.2 OF THE EURO BIT ONLY CONSIDERS EXPLOSIVE’S NATIONALITY IN 

ACCORDANCE WITH THE HOST STATE’S LAWS, EXPLOSIVE DID NOT ACQUIRE HIS 

EUROASIAN CITIZENSHIP IN ACCORDANCE WITH EURO’S CITIZENSHIP ACT 

42. Explosive’s Euroasian nationality was not acquired in accordance with Euro’s Citizenship Act 

because he continues to hold Eastasian nationality. Under the Citizenship Act’s amendments, 

applicants are ineligible for Euroasian citizenship if they possess another nationality.46 Therefore, 

for Fairyland residents to apply for Euroasian nationality under the Citizenship Act, they must 

formally revoke Eastasian citizenship in accordance with East’s law. 

43. The Eastasian Citizenship Law requires citizens to submit renunciation on a legally prescribed 

form.47 Contrary to this formal requirement, Explosive sent an email to the Eastasian President 

unilaterally declaring renunciation of his Eastasian citizenship.48 As a result, Explosive failed to 

legally revoke his Eastasian citizenship and he continues to possess Eastasian nationality. Since 

Euro’s Citizenship Act does not permit Fairylanders to hold dual nationality, Explosive’s Euroasian 

citizenship was not granted in accordance with Euro’s formal requirements. Therefore, Explosive 

is not a Euroasian investor in accordance with Euro’s laws and if an arbitration agreement exists, 

this dispute is not within its scope. 

 

                                                                 

 

46 Moot Problem, 56. 
47 Moot Problem, 59-60. 
48 Moot Problem, 60.  
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ADMISSIBILITY 

3. IF EXPLOSIVE CAN RELY ON THE EURO BIT’S MFN CLAUSE TO IMPORT OCEANIA’S 

CONSENT TO ARBITRATE, EXPLOSIVE’S CLAIM IS INADMISSIBLE BECAUSE HE DID NOT 

SATISFY THE EAST BIT’S LEGALITY REQUIREMENT 

44. If the Euro BIT’s MFN Clause imports the East BIT’s pre-arbitral steps, Explosive’s claim is 

inadmissible because: [a] the MFN Clause must import the East BIT’s pre-arbitral steps in light of 

the East BIT’s legality requirement; [b] the East BIT’s legality requirement concerns the 

investment’s legality throughout its life and performance; and, [c] Rocket Bombs’ operations 

contravened Oceanian law for over a decade. Therefore, Explosive’s claim is inadmissible. 

a.  THE MFN CLAUSE MUST IMPORT THE EAST BIT’S PRE-ARBITRAL STEPS IN LIGHT OF THE 

EAST BIT’S LEGALITY REQUIREMENT  

45. The MFN Clause cannot import the East BIT’s pre-arbitral steps without considering the East BIT’s 

definition of “investment”. When an MFN clause imports benefits from a third-party BIT, the 

beneficiary is subject to compliance with the relevant definitions and conditions contained within 

that BIT.49 Article 1.1 of the East BIT defines an “investment” as any asset invested in accordance 

with the host State’s laws and regulations.50 This demonstrates that the East BIT’s contracting 

parties intended to limit the treaty’s protections, including its pre-arbitral steps, to bona fide 

investments only. Therefore, the East BIT’s contracting parties could not have intended for the pre-

arbitral steps to avail protection to investments that do not adhere to the BIT’s legality requirement. 

If the MFN Clause imports the East BIT’s pre-arbitral steps, Explosive is subject to the BIT’s 

definitions and conditions concerning the investment’s lawful operations. 
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50 East BIT, Article 1.1. 
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b. THE EAST BIT’S LEGALITY REQUIREMENT CONCERNS THE INVESTMENT’S LEGALITY 

THROUGHOUT ITS LIFE AND PERFORMANCE  

46. The East BIT’s legality requirement obliges investors to make investments in accordance with the 

host State’s law, but also to adhere to those laws during the investment’s operation and 

performance. The Tribunal must interpret the legality requirement in accordance with its ordinary 

meaning.51 The East BIT’s legality requirement applies to activities associated with an investment, 

including an investment’s performance under contract. 52  This provision’s ordinary meaning 

demonstrates the contracting parties’ intent to contemplate activities and events that occur after an 

investment’s inception and during its operations within the East BIT’s legality requirement.  

47. Interpreting the East BIT’s legality requirement to consider not only an investment’s inception but 

also its operation and performance satisfies the East BIT’s object and purpose. Since an investor 

invoking an MFN clause is bound by the terms and conditions within the relevant third-party BIT, 

including its object and purpose,53 interpreting the East BIT’s legality requirement in light of its 

preamble is appropriate. The East BIT aims to “develop economic cooperation to the mutual benefit 

of both contracting parties”.54 As noted by the tribunal in Metal-Tech, investments that operate 

contrary to the host State’s laws and regulations do not benefit the host State.55 The East BIT’s 

contracting parties therefore could not have intended the BIT’s provisions, including its pre-arbitral 

steps, to protect investments that operate contrary to the host State’s laws. Therefore, if the MFN 

Clause imports the East BIT’s pre-arbitral steps, it must consider its legality requirement, which 

applies to an investment’s operation and performance. 

c. ROCKET BOMBS’ OPERATIONS CONTRAVENED OCEANIAN LAW FOR OVER A DECADE 

48. It is uncontested that Rocket Bombs’ production line did not comply with Oceanian law from 1999 

to 2014.56 The Environment Act requires arms producers to obtain an environmental license before 

                                                                 

 

51 VCLT, Article 31. 
52 East BIT, Article 1.1 (c).  
53 AMFNC, Article 14.  
54 East BIT, Preamble. 
55 Metal-Tech, para 169. 
56 Moot Problem, 34-35.  
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proceeding with operations.57 While Explosive secured an environmental license on 23 July 1998, 

it was not obtained in accordance with the Environment Act’s requirements and is therefore 

illegitimate. The Environment Act requires an arms producer to satisfy Oceania’s National 

Environment Authority (“NEA”) that its production line is modern and compliant with the 

Environment Act’s standards before it can lawfully acquire an environmental license.58 Rocket 

Bombs’ production line did not comply with Oceanian law when he applied for its environmental 

license.59 Rocket Bombs’ illegitimate license cannot justify its non-compliance with Oceanian law 

for more than a decade. Therefore, Explosive violated the East BIT’s legality requirement and his 

claim is inadmissible. 

4. ADDITIONALLY, EXPLOSIVE’S CLAIM IS INADMISSIBLE BECAUSE HIS CONDUCT 

TRIGGERS THE APPLICATION OF THE CLEAN HANDS DOCTRINE 

49. Explosive’s conduct triggers the clean hands doctrine and renders his claim inadmissible because: 

[a] the clean hands doctrine applies to deny an investor’s claim when the investor engages in 

misconduct in operating its investment; and, [b] Explosive engaged in misconduct while operating 

Rocket Bombs. Therefore, Explosive’s claim is inadmissible. 

a. THE CLEAN HANDS DOCTRINE APPLIES TO DENY AN INVESTOR’S CLAIM WHEN THE 

INVESTOR ENGAGES IN MISCONDUCT IN OPERATING ITS INVESTMENT 

50. The clean hands doctrine is a principle in international law60 that requires parties seeking redress 

to present themselves to a dispute with clean hands.61 The doctrine bars an investor from seeking a 

claim for relief in relation to an investment “tainted with illegality.” 62 Further, where an investor 

has engaged in misconduct directly related to its investment, the clean hands doctrine will prevent 

it from bringing its claim.63  

                                                                 

 

57 Moot Problem, 32. 
58 Moot Problem, 32.  
59 Moot Problem, 34.  
60 Nicaragua (Dissenting Opinion), para 269. 
61 Lamm, 726. 
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51. For example, in Plama, the tribunal denied the investor’s claim on the basis that it engaged in fraud, 

concluding that even though the relevant treaty did not contain an express legality requirement, it 

did not extend protection to investments “contrary to domestic or international law”.64 Similarly, 

in Hesham Talaat the tribunal prevented the investor from bringing a claim because it failed to 

adhere to the host State’s regulations in operating its investment. 65 International tribunals also 

invoke the clean hands doctrine in cases involving an investor’s bad faith conduct, when the 

investor misrepresents itself or engages in deliberate non-compliance with the host State’s law.66  

52. The application of the clean hands doctrine is not limited to egregious misconduct or serious 

breaches of the host State’s law. The doctrine is also triggered when an investor engages in 

misconduct or fails to adhere to the host State’s regulations.67 This standard reflects the general 

principle that no actor is permitted to benefit from their own wrongdoing. 68  If breaches of 

regulation, misconduct and bad faith could not trigger the application of the clean hands doctrine, 

investors would be entitled to benefit in cases where their own misconduct increased the 

investment’s value. Therefore, the clean hands doctrine is not only triggered by serious illegality, 

but also an investor’s misconduct associated with the investment’s operation.  

b. EXPLOSIVE ENGAGED IN MISCONDUCT WHILE OPERATING ROCKET BOMBS 

53. Explosive engaged in misconduct that triggers the application of the clean hands doctrine when: [i] 

he persuaded the NEA to grant Rocket Bombs an environmental license even though he knew 

Rocket Bombs’ production line did not comply with Oceania’s regulations; and, [ii] he proceeded 

with production at Rocket Bombs without modernizing its production line to comply with 

Oceania’s laws. Therefore, this dispute is inadmissible. 

                                                                 

 

64 Plama, paras 133-139. 
65 Hesham Talaat, paras 631-654.  
66 Alba, 327.  
67 Mamidoil, para 372. 
68 Inceysa, para 240; Plama, para 141; Dumberry, 251. 



 

 
 

18

 Explosive persuaded the NEA to grant Rocket Bombs an environmental license 

even though he knew Rocket Bombs’ production line did not comply with 

Oceania’s regulations 

54. Explosive did not acquire Rocket Bombs’ environmental license in accordance with Oceanian law. 

For an arms producer to obtain an environmental license under Oceania’s Environment Act, it must 

provide the NEA with evidence that its production line satisfies the law’s requirements.69 Rocket 

Bombs’ production line did not comply with the Environment Act when Explosive obtained its 

environmental license.70 Therefore, there is no way Explosive provided legitimate evidence to 

obtain the necessary license to proceed with arms production.  

55. Instead, the only way Explosive could have persuaded the NEA to grant Rocket Bombs an 

environmental license was through false evidence or bribery. In either case, Explosive failed to 

conduct himself honestly or to adhere to Oceanian law in acquiring the environmental license. Even 

if the NEA was a participant to Explosive’s misconduct, this does not alter the fact that Explosive 

engaged in misconduct himself. Explosive was aware that Rocket Bombs’ production line did not 

comply with Oceania’s environmental standards—this is evidenced by his continued efforts since 

1998 to render its production line compliant with the Environment Act’s standards.71 Therefore, the 

NEA’s conduct in issuing Rocket Bombs’ environmental license is irrelevant and does not negate 

Explosive’s misconduct in acquiring it. Explosive’s conduct triggers the application of the clean 

hands doctrine and renders his claim inadmissible.  

 Explosive proceeded with production at Rocket Bombs without modernizing its 

production line to comply with Oceania’s laws 

56. Explosive’s conduct triggers the application of the clean hands doctrine because he knowingly 

benefitted from breaching Oceanian law for over a decade. An investor engages in bad faith conduct 

and triggers the application of the clean hands doctrine when it knowingly takes unfair advantage 

                                                                 

 

69 Moot Problem, 55.  
70 Moot Problem, 32, 34.  
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of an unlawful situation in a manner that increases the investment’s value.72  Rocket Bombs’ 

production line did not comply with Oceanian law. Nonetheless, Explosive proceeded to take unfair 

advantage of that situation for over a decade. 

57. Explosive was aware Rocket Bombs did not comply with the Environment Act’s standards. When 

he purchased Rocket Bombs in 1998, the company was unable to produce arms because it did not 

hold an environmental license.73 After Explosive purchased the company, but before he obtained 

Rocket Bombs’ environmental license, he applied to the Ministry of Environment of Oceania for a 

subsidy to purchase environmentally-friendly equipment to render Rocket Bombs’ production line 

eligible for an environmental license. After the Ministry denied his application, Explosive 

continued to modernize Rocket Bombs until its production line finally became compliant with the 

Environment Act’s requirements in 2014.74  

58. Even though Rocket Bombs’ production line was not modernized until 2014, the company 

commenced arms production in 1999.75 As a result, Explosive profited from arms production at 

Rocket Bombs without first having to incur expenses associated with modernizing its production 

line. All other arms producers within Oceania had to suffer modernization expenses before 

commencing arms production—the Environment Act’s standards are mandatory.76 By avoiding the 

expense associated with modernizing Rocket Bombs’ production line before commencing arms 

production, Explosive took unfair advantage of a situation he knew was unlawful. His bad faith 

conduct was detrimental to Oceania’s environment and triggers the application of the clean hands 

doctrine.  
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EXPROPRIATION 

5. OCEANIA DID NOT BREACH ITS OBLIGATIONS UNDER ARTICLE 4 OF THE EURO BIT 

BECAUSE THE ORDER DID NOT INDIRECTLY EXPROPRIATE EXPLOSIVE’S INVESTMENT 

59. Oceania did not indirectly expropriate Explosive’s investment when it enacted the Order because: 

[a] a State measure enacted within its police powers authority does not amount to an indirect 

expropriation under Article 4 of the Euro BIT; [b] Oceania enacted the Order within its police 

powers authority; and, [c] even if the Order was not within Oceania’s police powers authority, 

Explosive did not suffer a substantial deprivation. Oceania did not indirectly expropriate 

Explosive’s investment. Therefore, Oceania upheld its commitments under Article 4 of the Euro 

BIT and Explosive is not owed any compensation.  

a. A STATE MEASURE ENACTED WITHIN ITS POLICE POWERS AUTHORITY DOES NOT AMOUNT 

TO AN INDIRECT EXPROPRIATION UNDER ARTICLE 4 OF THE EURO BIT 

60. Article 4 of the Euro BIT provides:  

Investments by investors of either Contracting Party may not directly or indirectly be 
expropriated, nationalized or subject to any other measure the effects of which would 
be tantamount to expropriation or nationalization in the territory of the other 
Contracting Party except for the public purpose…77 

61. Article 4 of the Euro BIT protects investors from indirect expropriation. 78  However, State 

regulation pursued within the State’s police powers authority does not amount to an indirect 

expropriation.79 While Article 4 of the Euro BIT does not include an express reference to the Host 

State’s police powers, the Tribunal must interpret this provision in accordance with “any relevant 

rules of international law”80 including, the well-established principle that “a State does not commit 
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an expropriation…when it adopts general regulations that are commonly accepted as within [their] 

police powers”.81  

62. Tribunals consistently recognize a State’s police powers authority even when the BIT’s 

expropriation provision does not refer to the State’s right to regulate.82 For example, in Invesmart 

the tribunal confirmed that measures within a State’s police powers are not expropriatory because 

“international investment treaties were never intended to do away with their signatories’ right to 

regulate.”83  Therefore, any State measure that falls within its police powers authority cannot 

amount to an indirect expropriation.  

63. Tribunals generally conclude a State’s regulatory measure is within its police powers authority 

when the measure satisfies three criteria.84 Firstly, the measure must aim to serve a legitimate 

public purpose.85 Secondly, the measure must not discriminate against the investor,86 and finally, 

the State’s measure must “[strike] a…proportional balance”87 between the State’s public purpose 

objective and its effects on the investor.88 

64. States must maintain the ability to enact appropriate regulation within their territories. Recognizing 

that measures which fall within a State’s police powers are not expropriatory ensures that States 

are not dissuaded from regulating and achieves an appropriate balance between investor rights and 

State sovereignty. Therefore, when a measure does not disproportionately affect an investor and is 

enacted for a public purpose, on a non-discriminatory basis, the measure cannot amount to an 

expropriation under Article 4 of the Euro BIT. 

 

 

                                                                 

 

81 Saluka, para 262; See also: AWG Group, paras 236-240; Biofarma, paras 581-584; Belokon, para 198; Philip Morris, 
para 305. 
82 Brower & Schill, 485; Newcombe, 2; See also: Telenor, para 64; Tecmed, para 116; Methanex, Part IV, Chapter D, 
7; SD Myers, para 281. 
83 Invesmart, para 498. 
84 Brower & Schill, 484; Crawford, 536; Moloo & Jacinto, 15. 
85 Brower & Schill, 484. 
86 Moloo & Jacinto, 15; Crawford, 536. 
87 Brower & Schill, 487. 
88 Tecmed, para 122; Ratner, 482-483. 



 

 
 

22

b. OCEANIA ENACTED THE ORDER WITHIN ITS POLICE POWERS AUTHORITY 

65. The Order was within Oceania’s police powers authority and does not amount to an indirect 

expropriation because: [i] Oceania enacted the Order to fulfil a legitimate public purpose; [ii] the 

Order was non-discriminatory; and, [iii] the Order’s effects do not disproportionately burden 

Explosive. Therefore, Oceania did not indirectly expropriate Explosive’s investment. 

 Oceania enacted the Order to fulfil a legitimate public purpose 

66. The Order aims to fulfil Oceania’s international duty not to recognize situations created by unlawful 

State acts and this objective is a legitimate public purpose. Tribunals are generally deferential to a 

State when it asserts a measure was pursued for a legitimate public purpose.89 This deference is 

necessary because States are free to determine what measures are required to satisfy the public 

purpose within their own territories.90 Moreover, arbitral tribunals are not in a position to assess 

the means the State chooses to serve that end.91 Therefore, absent evidence demonstrating the State 

blatantly and arbitrarily misused its power in bad faith, tribunals should not second guess how a 

State defines or seeks to achieve its own public purpose.92  

67. No evidence exists to suggest Oceania misused its power or acted in bad faith in enacting the Order. 

Satisfying international obligations is a legitimate public purpose within Oceania and the Order 

serves to fulfil this objective. By temporarily blocking any person in Oceania from engaging in 

economic relationships that could contribute to Euro’s economy, the Order aims to condemn Euro’s 

unlawful exercise of sovereignty over Fairyland and to force the unlawful situation to come to an 

end. The Order therefore fulfils Oceania’s duty of non-recognition 93  by deterring Euro from 

continued engagement in its unlawful act.  

68. In satisfying an international obligation, Oceania enacted the Order for a legitimate public purpose 

within its territory. The Tribunal should not question how Oceania defines its public purpose or 

                                                                 

 

89 Vestey, para 294. 
90 Belokon, para 198. 
91 TECO, para 493.  
92 Vestey, para 294. 
93 Sixth Committee Discussions, 205. 



 

 
 

23

whether it would have responded to Euro’s unlawful act in the same way.94 The Order was enacted 

for a legitimate public purpose and falls within its police powers authority. 

 The Order was non-discriminatory  

69. The Order was non-discriminatory and falls within Oceania’s police powers authority because it 

did not intentionally target Explosive or treat him differently from investors in similar 

circumstances for an arbitrary reason. A State measure is only discriminatory when “it results in an 

actual injury to the [foreign investor]…with the intention to harm the aggrieved [foreign 

investor]”.95 State regulation that subjects an investor to differential treatment is not regarded as 

discriminatory if the differential treatment is connected to a legitimate regulatory purpose. 96 

Therefore, to establish a State measure as discriminatory, the investor must prove the State 

intentionally97 subjected it to differential treatment without reasonable justification.98  

70. While Explosive is the only arms producer affected by the Order,99 this distinction is reasonably 

justified because Explosive’s differential treatment is not based on his nationality or the nature of 

his business. The Order’s sanctions only apply to Explosive and his investment because he has a 

contractual relationship with Euro which contributes to its economy. Any differential treatment 

experienced by Explosive is connected to the Order’s non-discriminatory purpose to condemn 

Euro’s unlawful actions.  

71. Explosive has not provided evidence to demonstrate Oceania targeted him or had the intent to harm 

his investment’s value when it enacted the Order. Any differential treatment Explosive and Rocket 

Bombs experience is reasonably justified, and therefore, the Order is non-discriminatory and falls 

within Oceania’s police powers authority. 
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 The Order’s effects do not disproportionately burden Explosive 

72. A State’s regulatory measures that are pursued for a legitimate public purpose, on a non-

discriminatory basis, will only amount to an expropriation if they impose a disproportionate burden 

on the investor.100 In examining a State measure’s proportionality, the Tecmed tribunal compared 

the importance of the State’s measure to the investor’s legitimate expectations and the gravity of 

its loss.101 Since Tecmed, tribunals consistently adopt this approach when questioning a State 

measure’s proportionality.102 

73. This standard achieves balance between the State’s right to regulate and investor protection. Any 

State measure that disproportionately impacts an investment’s value when compared to the State’s 

objective in enacting that measure amounts to an expropriation requiring compensation. States can 

therefore enact bona fide regulations for the public purpose, while investor protection against 

expropriation retains its integrity. Therefore, the appropriate means to determine whether the Order 

was proportional and within Oceania’s police powers is to compare Oceania’s public purpose 

behind the Order’s enactment against Explosive’s legitimate expectations and his loss.  

74. Explosive did not have a legitimate expectation that outweighs the Order’s purpose. Explosive’s 

share value decreased due to the Order’s restrictions on his business transactions.103 However, any 

investor should expect that a host State could take non-discriminatory measures that might affect 

its business transactions and share value.104  Unless a State made specific commitments to an 

investor to the contrary, an investor cannot legitimately expect that its share value will never suffer 

consequences from a host State’s regulatory measure.105  

75. Oceania did not make any assurances to Explosive that his investment’s value was immune to State 

regulation, nor that it would not enact regulation that could interfere with Rocket Bombs’ ability 

for future profit making. In fact, Explosive knew Oceanian regulations could affect operations at 
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Rocket Bombs—when he purchased shares in 1998, the company was decrepit and unable to 

produce arms because its production line did not comply with Oceanian regulations.106 Therefore, 

when Explosive purchased Rocket Bombs, he did not hold a legitimate expectation Oceania would 

never enact regulations that could adversely affect its share value.  

76. Since Explosive did not hold a legitimate expectation that State regulation would not affect his 

share value, the Order’s purpose to fulfil Oceania’s international obligation is not disproportionate 

to his loss in share value. The Order plays a crucial role in influencing Euro—a State with a long-

standing interest in usurping Fairyland’s territory 107 —to terminate its unlawful exercise of 

sovereignty over Fairyland. Explosive’s mere decline in share value does not outweigh the 

importance behind this objective. Therefore, the Order falls within Oceania’s police powers 

authority because it did not disproportionately burden Explosive. 

77. Oceania did not indirectly expropriate Explosive’s investment because the Order was enacted 

within its police powers authority. The Order was pursued for a legitimate public purpose108, on a 

non-discriminatory basis109 and does not disproportionately burden Explosive or his investment.110 

Therefore, the Order did not amount to an indirect expropriation and Oceania did not breach its 

commitments under Article 4 of the Euro BIT.  

c. EVEN IF THE ORDER WAS NOT WITHIN OCEANIA’S POLICE POWERS AUTHORITY, 

EXPLOSIVE DID NOT SUFFER A SUBSTANTIAL DEPRIVATION 

78. If the Order was not enacted within Oceania’s police powers authority, Oceania did not breach its 

obligations under Article 4 of the Euro BIT because: [i] a State’s measure only amounts to an 

indirect expropriation when it causes an investor to suffer a permanent and substantial deprivation; 

and, [ii] Explosive has not suffered a permanent and substantial deprivation. Therefore, Oceania 

did not indirectly expropriate Explosive’s investment. 
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 A State’s measure only amounts to an indirect expropriation when it causes an 

investor to suffer a permanent and substantial deprivation 

79. An investor must surpass a high threshold to demonstrate a State’s measure indirectly expropriated 

its investment. 111  The investor must prove the measure “neutralized or destroyed” 112  the 

investment’s economic value or the investor’s managerial control over the investment in a manner 

that is equivalent to a permanent113 taking of its property.114 Additionally, regulation only amounts 

to an indirect expropriation where the investment’s damage is so severe the investor’s property 

rights are deemed to have been taken.115 As a result, tribunals recognize that a mere loss in an 

investment’s value is insufficient to amount to an indirect expropriation. 116  Therefore, for 

Explosive to demonstrate that the Order indirectly expropriated his investment, he must show that 

it permanently destroyed Rocket Bombs’ value or his control over the company. 

 Explosive has not suffered a permanent and substantial deprivation 

80. Explosive did not suffer a substantial deprivation because the Order did not permanently destroy 

his investment’s value or his managerial control over it. While Explosive’s share value has 

decreased, mere decrease in share value is insufficient to amount to an indirect expropriation.117 

Furthermore, unlike cases where tribunals have found an indirect expropriation based on an 

interference with managerial control,118 in this case, the State did not appoint any employees to 

manage Rocket Bombs, nor did it attempt to direct its day-to-day operations. Rather, Explosive 

retains full ownership of his shares and is the only entity with the power to engage in strategic 

direction for Rocket Bombs.  

81. Furthermore, the Order’s effects are not permanent and therefore, any deprivation experienced by 

Explosive is not substantial. The Order was enacted to influence the conflict between Euro and 

                                                                 

 

111 Brower & Schill, 486. 
112 LG&E, para 191. 
113 Biwater Gauff, para 463. 
114 Charanne, paras 464-465.  
115 Starrett, para 155.  
116 Brower & Schill, 486; El Paso, paras 233, 249, 256. 
117 CMS, paras 262-264.  
118 Tippetts; Starrett. 



 

 
 

27

East to come to an end and its sanctions will have no effect on Explosive and Rocket Bombs once 

this occurs. The Order’s restrictions on Explosive’s ability to manage Rocket Bombs are therefore 

temporary. More importantly, Explosive retains the authority to cancel Rocket Bombs’ contract 

with Euro. This contract is the only reason the Order applies to Explosive and Rocket Bombs. 

Therefore, the Order’s effects on Explosive are not equivalent to a permanent taking because 

Explosive himself can effectuate business decisions to lift the Order’s restrictions on Rocket Bombs 

at any point in time.  

82. Rocket Bombs’ reduced share value alone is not enough to amount to an indirect expropriation and 

Explosive retains effective ownership over Rocket Bombs and its assets. Furthermore, the Order’s 

sanctions are not permanent and Explosive can take steps to lift them to nullify their effects on 

Rocket Bombs by cancelling his contract with Euro. Even if the Order was not within Oceania’s 

police powers authority, Explosive did not suffer a permanent and substantial deprivation and 

therefore, Oceania did not indirectly expropriate Explosive’s investment. 

6. EVEN IF THE ORDER AMOUNTS TO AN INDIRECT EXPROPRIATION, IT WAS ENACTED IN 

ACCORDANCE WITH ARTICLE 4 OF THE EURO BIT 

83. Under Article 4 of the Euro BIT, an expropriation is lawful when the State’s measure is pursued 

for a public purpose, under due process of law, on a non-discriminatory basis and accompanied by 

provisions for the payment of prompt, adequate and effective compensation.119 Oceania enacted 

the Order in accordance with Article 4 of the Euro BIT because: [a] the Order was issued for a 

legitimate public purpose, on a non-discriminatory basis; [b] in accordance with due process of 

law; and, [c] the Order does not amount to an unlawful expropriation simply because Explosive 

has not yet been compensated. If the Order amounted to an indirect expropriation, it was lawfully 

enacted in accordance with Article 4 of the Euro BIT. 
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a. THE ORDER WAS ISSUED FOR A LEGITIMATE PUBLIC PURPOSE, ON A NON-

DISCRIMINATORY BASIS  

84. As argued above, the Order was issued for a legitimate public purpose because it was enacted to 

fulfil Oceania’s international obligations.120 The Tribunal is not in a position to evaluate Oceania’s 

opinions concerning the public purpose within its own territory. Additionally, the Order was non-

discriminatory because it did not intentionally target Explosive or treat him differently from 

investors in similar circumstances for an arbitrary reason.121 Therefore, the Order was pursued for 

a legitimate public purpose, on a non-discriminatory basis, in accordance with Article 4 of the Euro 

BIT.  

b. THE ORDER WAS ISSUED IN ACCORDANCE WITH DUE PROCESS OF LAW 

85. The Order fulfils the due process requirement contained within Article 4 of the Euro BIT because 

Explosive had the opportunity to request the Order’s reconsideration or to challenge its 

constitutionality. When a State’s domestic courts or administrative procedures remain available to 

hear an expropriation claim, due process is satisfied and the State has not violated its commitments 

under international law.122 As a result, States are not required to provide investors with advance 

notice when enacting potentially expropriatory measures. 123 This standard is reasonable, especially 

in cases concerning indirect expropriation, because the State measure’s expropriatory nature is 

often unforeseeable. Instead, in requiring States to keep administrative and judicial procedures 

available to investors, due process ensures investors are not denied justice and that States are not 

subjected to an unrealistic burden to meet obligations under a BIT. 

86. According to the Oceanian Code of Administrative Procedure, an investor can submit a request for 

reconsideration proceedings to the President of the Republic of Oceania regarding the Order’s 

sanctions.124 Furthermore, Explosive could have challenged the Order’s constitutionality before the 
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Oceanian Constitutional Tribunal.125  Therefore, Oceania’s administrative procedures remained 

available to Explosive at all times. Despite this, Explosive did not submit a request to the President 

of the Republic of Oceania for reconsideration proceedings or challenge the Order’s 

constitutionality. The Order satisfied Article 4’s due process requirement and the expropriation was 

lawful.  

c. THE ORDER DOES NOT AMOUNT TO AN UNLAWFUL EXPROPRIATION SIMPLY BECAUSE 

EXPLOSIVE HAS NOT YET BEEN COMPENSATED 

87. Even though Explosive has not yet been compensated, the Order was lawfully enacted because 

Oceania contests that the Order was expropriatory in nature. While Article 4 of the Euro BIT 

requires prompt compensation for every expropriatory measure, this does not imply upfront 

payment.126 According to the tribunal in Goetz, the compensation requirement is moot in cases 

where the State rejects an expropriation claim, until a tribunal concludes the State measure 

expropriated the investment.127 It would be absurd to require States to compensate investors for 

expropriation when the State maintains its measure did not amount to an expropriation in the first 

place. Oceania maintains the Order was not expropriatory. The Order does not amount to an 

unlawful expropriation simply because Explosive has not yet been compensated. 

88. Article 4’s standard to determine whether an expropriation was enacted in accordance with the BIT 

is appropriate. If failure to provide compensation were enough to find that a State measure could 

amount to an unlawful expropriation, States would be pressured to accompany every single 

measure they enact with provisions for compensation. Furthermore, under the Euro BIT, if a 

tribunal makes a finding that a measure was in fact expropriatory, any delay in the investor’s 

compensation is indemnified by interest as required by Article 4’s compensation standard. Oceania 

contests that the Order was expropriatory in nature because it was enacted within its police powers 

authority. Therefore, it would be unreasonable for the Tribunal to conclude the Order was unlawful 

simply on the basis that Explosive has not yet been compensated.  
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89. The Order satisfied the requirements within Article 4 of the Euro BIT for a lawful expropriation. 

The Order was enacted for a legitimate public purpose, on a non-discriminatory basis, in 

accordance with due process of law. Furthermore, the Order was not an unlawful expropriation 

simply because Explosive has not yet received compensation. Therefore, the expropriation was 

lawful and Article 4 of the Euro BIT’s fair market value compensation standard is appropriate in 

determining Explosive’s damages.  

REMEDY 

7. IF COMPENSATION IS DUE, IT MUST REFLECT EXPLOSIVE’S CONTRIBUTION TO HIS 

OWN LOSS 

90. If the Tribunal finds Oceania must compensate Explosive, damages should be reduced to reflect 

Explosive’s contribution to his own loss because: [a] contributory fault applies when an investor’s 

conduct is inconsistent with what is expected from a wise investor in those circumstances; and, [b] 

Explosive did not conduct himself as a wise investor when he failed to consult with Oceania before 

concluding Rocket Bombs’ second contract with Euro. Explosive therefore, contributed to his own 

loss and any compensation in his favour must be reduced to reflect his conduct. 

a. CONTRIBUTORY FAULT APPLIES WHEN AN INVESTOR’S CONDUCT IS INCONSISTENT WITH 

WHAT IS EXPECTED FROM A WISE INVESTOR IN THOSE CIRCUMSTANCES  

91. International tribunals have consistently invoked contributory fault to reduce an investor’s 

compensation where the investor was negligent, or did not exercise due diligence and as a result, 

committed a fault that contributed to its damages.128 The appropriate standard to determine whether 

an investor contributed to its own fault is to consider what a wise investor in those circumstances 

would have done.129 If, comparatively, the investor lacked prudence and reasonableness,130 and this 
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conduct increased its vulnerability to loss, 131  damages are reduced to reflect the investor’s 

negligence.132 

92. For example, in MTD, the tribunal invoked contributory fault because the investor did not exercise 

reasonable due diligence before concluding the contract.133 The tribunal held that Chile breached 

its obligations under the Malaysia-Chile BIT when it failed to approve the investor’s land for 

rezoning.134 However, the tribunal reduced the investor’s damages because the investor did not 

exercise due diligence when it paid full price for the land without confirming its ability to obtain 

the necessary permits to proceed with construction. The Tribunal found this negligence increased 

the investment’s vulnerability to the host State’s law135 and that a wise investor in the particular 

circumstances would have made “the most rudimentary of inquiries”136 before proceeding with its 

project. The tribunal concluded if the investor had conducted itself wisely, it would not have 

proceeded with its project and would not have suffered any loss.137 The investor’s damages were 

therefore reduced by 50% to reflect its contributory fault.138 This approach was also adopted in 

Copper Mesa, where the tribunal reduced damage by 30% to reflect the investor’s failure to 

exercise due diligence.139 Similarly, in Occidental, the tribunal reduced the investor’s damages by 

25% to account for its negligent conduct.140 

93. The wise investor standard is appropriate because it balances investor rights and State obligations. 

Investors are not subjected to an unreasonably onerous burden to access compensation. At the same 

time, this standard ensures States are not required to fully compensate when the investor contributes 

to its own loss. Therefore, the Tribunal should apply the “wise investor” standard to determine 

Explosive’s damages. 
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b. EXPLOSIVE DID NOT CONDUCT HIMSELF AS A WISE INVESTOR WHEN HE FAILED TO 

CONSULT WITH OCEANIA BEFORE CONCLUDING ROCKET BOMBS’ SECOND CONTRACT 

WITH EURO  

94. A wise investor in Explosive’s circumstances would have understood the conflict between Euro 

and East as a threat to its ability to continue supplying weapons to Euro. Explosive was not diligent 

when he concluded a new contract with Euro. Explosive ought to have known about the conflict 

between Euro and East and made rudimentary inquiries with Oceania about whether Rocket Bombs 

could fulfil a new contract with Euro before its conclusion.  

95. Fairyland’s referendum took place in November 2013 and, soon after, East publicly declared it 

unlawful.141 Two months later, in January 2014, Explosive’s first contract with Euro expired.142 

That same month, Fairyland officially requested Euro’s intervention. 143  Euroasian Parliament 

debated whether or not to intervene and the debates were broadcast on Euroasian public 

television.144 At this point in time, Explosive, as a Fairyland resident, ought to have known Euro 

intended to incorporate his home territory. Nonetheless, on 28 February 2014, Explosive concluded 

a second contract with Euro to continue supplying arms.145  

96. Any wise arms producer in Explosive’s circumstances would have been aware there was a potential 

for future conflict between Euro and East at the time it concluded the second contract with Euro. 

A wise investor with this knowledge would have made inquiries with Oceania concerning whether 

it could continue supplying weapons to Euro due to its existing conflict with East. 

97. Notwithstanding the many circumstances that should have prompted Explosive to make inquiries 

regarding his future ability to supply weapons to a State that Oceania considered an unlawful actor, 

he concluded a new contract with Euro less than a month after the first expired.146 Had Explosive 

been diligent and made inquiries with Oceania, he would not have concluded a new contract with 

Euro, and his investment would not have been subjected to the Order and its effects. Rocket Bombs’ 
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suppliers could still conduct business with Explosive and his company and the Order would not 

have suspended Rocket Bombs’ contracts. Explosive did not exercise due diligence before 

concluding the second contract with Euro. This negligence was the sole reason for Explosive’s loss. 

Had Explosive acted as a wise investor and conducted due diligence, he would not have suffered 

any loss. Therefore, damages must be reduced to reflect his contributory fault.  
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PRAYER FOR RELIEF 

98. Considering the above, Oceania respectfully asks the Tribunal to find that:  

1.  it does not have jurisdiction to hear this dispute;  

2. in the alternative, Explosive’s claim is inadmissible because he breached the East BIT’s 

legality requirement and the clean hands doctrine; 

3.  if Explosive’s claim is admissible, the Order did not indirectly expropriate his investment; 

4.  if compensation is due, Explosive’s damages must be determined in accordance with 

Article 4 of the Euro BIT; and, 

5. it must reduce the Award to reflect Explosive’s contribution to his own loss. 

For and on behalf of the Republic of Oceania 

Nikola Vujtović  

Vujtović & Todorov 


