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I. INTRODUCTION 

1. This Statement of Case (SoC) is submitted on behalf of the Respondent, Re-

public of Oceania, in response to the Claimant’s Memorial for Arbitration dated 19 September 

2016 of the Claimant, Peter Explosive. 

2. This Statement expands upon the objections on jurisdiction of the Arbitral Tri-

bunal and merits of the Respondent’s independent sets of claims, as initially put forward in 

the Answer to the Request for Arbitration submitted by the Respondent on 30 September 

2015 (the Request), that the Respondent, has not violated its legal obligations under the 

Agreement between the Republic of Oceania and the Republic of Euroasia for the Promotion 

and Reciprocal Protection of Investments dated 1 January 1992, which entered into force on 

23 October 1995 (“Euroasia BIT”).  

 

II. EXECUTIVE SUMMARY 

3. The Claimant is a resident of Fairyland which has been a part of Republic of 

Eastasia for decades. He acquired 100% of the shares of Rocket Bombs Ltd. (“Rocket 

Bombs”) located in Republic of Oceania in February 1998. The company has been operated in 

arm production sector. 

4. Rocket Bombs has lost its licence in November 1997 in accordance with the 

Respondent’s laws. In order to be able to continue to production, Rocket Bombs was obliged 

to get a licence from the National Environment Authority of Oceania. The companies were 

expected to meet environmental requirements contained in the Environment Act 1996. The 

said law provided companies a possibility to take a subsidy for the purchase of the enviro n-

mental- friendly technology. The claimant demanded but he could not satisfy the conditions. 

However the Claimant surprisingly had a licence issued by the National Environment Author-

ity (“NEA”), which approves the commencement of arms production by Rocket Bombs on 23 

July 1998, shortly after his private meeting the president of NEA. After the issuance of the 

licence, the Claimant concluded lots of contracts with his customers including the Republic of 

Euroasia (“Euroasia”).  
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5. Euroasia annexed a territory of Republic of Eastasia (“Eastasia”) contrary to 

international law in 2013-2014. A referendum was held on the secession of Fairyland from 

Eastasia and its unification with Euroasia even though there were not regarding conditions 

according to international law. The national government of Eastasia hence declared that the 

referendum was unlawful and had no effect on the shape of the Eastasian territory. While the 

discussions continuing, on 1 March 2014, the armed forces of Euroasia entered the territory of 

Fairyland. However, the Republic of Eastasia did not respond with its armed forces and there-

fore the annexation was bloodless  After a few weeks, on 23 March 2014, Euroasia officially 

declared Fairyland a part of the Euroasian territory whereas Eastasia declared the annexation 

to be illegal and in the light of the public international law on 28 March 2014. The diplomatic 

relations between the two were also broken off.  

6. The Respondent, the Republic of Oceania has been a democratic state that 

takes international law and peace into consideration seriously. Hence the Respondent decided 

to react against the aforementioned annexation. In this context he introduced in his territory a 

series of sanctions against Euroasia-related business in certain sectors including arm produc-

tion. The sanctions were regulated by an Executive Order on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia which is issued by the President of 

the Republic of Oceania on 1 May 2014. The said legal text was fully in conformity with the 

laws of the Respondent. As a natural consequence of the effects of the Executive Order on 

Claimant’s arm production company which sells ammunition to Euroasia, the intensity of 

Rocket Bombs’ business activity and its value has decreased.  

 

III. JURISDICTION 

7. It is clear that the Tribunal does not have jurisdiction and is not competent to 

determine the present dispute. As set out below, the conditions for establishing jurisdiction are 

not satisfied because of the facts that: 

(1) The Claimant is not an investor under Euroasia BIT. 

(2) The Claimant is not a Euroasian investor because he did not acquired the said 

citizenship in accordance with the law. 
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(3) The Claimant has not exhausted the pre-arbitral steps regulated by Euroasia 

BIT. 

(4) Most favored nation clause included in the Euroasia BIT does not provide a 

right to direct recourse to arbitration. 

 

A. The Claimant cannot be deemed as an Investor 

8. The Claimant cannot be deemed an Investor according to general principles 

commonly accepted in the International Investment Law practice.  

9. Given the lack of definition in the ICSID Convention and signatories’ decision 

to leave the this issue to the discretionary of the Bilateral Investment Treaties (“BIT”) caused 

many disputes in the international arbitration practice. As BITs generally use broad defini-

tions for the aforementioned term claimants could use BITs to submit any dispute they choose 

to investment arbitration regardless of the subject matter1. Therefore, it is commonly agreed 

upon the need of an objective definition which sets the outer borders of the investment arbitra-

tion tribunals. 

10. A four-part test for whether something falls under the ambit of investment is 

generally used2. These elements are as follows: A contribution of money or assets, certain 

duration, an element of risk, a contribution to the economic development of the host state. The 

first three prongs of this test directly stem from the general principles of the international law 

and unanimously accepted in international arbitration practice 3 . In this legal conflict, the 

Claimant relied on its shady relations and unlawful actions as an element of effort (this is ex-

plained in detail below) rather than bringing capital or economic resources to start its venture. 

Therefore this venture cannot be deemed as an investment under international investment law.  

 

 

                                                                 
1
 Alex GRABOWSKI, The Definit ion of the Investment Under ICSID Convention: A Defense of Salin i, Chicago 

Journal of International Law, Volume 15, Number 1, Article 13, Summer 2014, p. 289. 
2
 Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco , ICSID Case No ARB/00/4, Decision on 

Jurisdiction (“Salini v. Morocco”), para.52; Fedax NV. v. Republic of Venezuella, ICSID Case No. ARB/96/3, 

Decision of the Tribunal on Objections to Jurisdiction (“Fedax”),  para.23. 
3
 Grabowski, p. 296. 
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Contribution of Money or Assets: 

11. It is a fact that when the Claimant had acquired the shares of the Rocket Bombs 

Ltd. (“Rocket Bombs”) in February 1998,  Rocket Bombs had already bankrupted. As the 

company was decrepit by the time of the acquisition, the Claimant acquired the 100 % of the 

shares without tangible contribution of mone and by taking advantage of its corporate decline.  

12. The fact of buying a bankrupt or inactive company must not necessarily be dis-

qualified as an investment, as the intent of the investor can precisely be to make the company 

profitable again4. Nevertheless, the sole purchase of shares shall not be sufficient as to be re-

garded as an investment only because of the letter of BITs. The Phoenix Action Ltd. Case 

Tribunal explained this point as follows: “The Tribunal cannot agree with the general state-

ment of the Claimant proffered during the Hearing to the effect that “it was the intent of the 

convention's drafters to leave to the parties the discretion to define for themselves what dis-

putes they were willing to submit to ICSID. There is nothing like a total discretion, even if 

the definition developed by ICSID case law is quite broad and encompassing. There are 

indeed some basic criteria and parties are not free to decide in BITs that anything – like a 

sale of goods or a dowry for example – is an investment.” (emphasis added). Therefore any 

economic transaction such as the purchase of bankrupted company shares cannot be regarded 

as a contribution in respect of investment.  

13. The Claimant did not make any monetary or economic contribution which can 

be qualified as an investment. It did not bring foreign capital into Ocenia to make Rocket 

Bombs functioning again. It did not either use Ocenian capital sources to revive the decrep it 

Rocket Bombs which would have added an entrepreneurial dimension to its actions and quali-

fied them as an investment as defined in Tokios Tokeles v. Ukraine5.  

14. In stark contrast with Tokios Tokeles v. Ukraine, the Claimant cannot provide 

substantial evidence of its investment in Ocenia. The financial resources to finance the ad-

justment of Rocket Bombs’ production line, which would have been the shrine of this inves t-

ment, lacked from the beginning. To cover the initial expenses to run the company (the shares 

of which had been seized thanks to the bankruptcy); the Claimant had requested for a subsidy 

for the purchase of the environmental- friendly technology from the Ministry of Environment 

of Ocenia. Though, not having complied with the necessary thresholds set out in Environment 

                                                                 
4
 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award , para.140. 

5
 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction . 
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Act 1996, this request has been rejected on 3 August 1998. However, with alleged bribery, an 

environment license has been issued on 23 July 1998 (See the paragraphs below for this 

point).  

15. As the Claimant were not to contribute in any capital or financial source to the 

company (except for the purchase of the shares from the bottom price) and thus to make an 

investment, Rocket Bombs still lacked the sources to resume the arms production. The solu-

tion to this problem was again found by illegal means rather than investing in the company: 

16. In September 1998, Peter Explosive approached his long-time friend, John De-

fenceless, who was now Minister of National Defense in the Republic of Euroasia 

(“Euroasia”). Peter Explosive and John Defenceless had both studied at the East Dot Univer-

sity in Ocenia and since that time they remained close friends. Thanks to this close relatio n-

ship, Claimant managed to sign a contract with Euroasia who at that time already had an arm 

supplier called Super Missiles Ltd. (“Super Missiles”).  Before the expiration of the contract 

of the Super Missiles, Peter Explosive concluded a contract for the arms production effective 

as of 1 January 1999 without any tender process, and had Super Missiles commercial rela-

tionship ended with Euroasia.  

17. In light of the above explanations, the acts of the Claimant cannot be accepted 

as an investment but as a illegally realized purchase transaction which provided financial flow 

to a company owned by the Claimant.  

 

B.  Article 3 of the Euroasia-Oceania Bilateral Investment Treaty (“BIT”) 

does not Allow to Apply Directly to Arbitration 

18. Needless to say, the Most Favored Nation Clause (“MFN Clause”) is a histori-

cal instrument which can be traced back to the twelfth century. and also undertakes an obliga-

tion towards another State to accord most- favored treatment (“MFT”) in an agreed sphere of 

relations.6 Article 3 of the Agreement for the Promotion and Reciprocal Protection of Invest-

ments dated 1 January 1995(the Eurosia BIT) regulates the MFN, however the claimant can-

not ground that article because of the following reasons: 

                                                                 
6
 UNCTAD Series on Issues in International Investment Agreements II, Most Favoured Nation Treatment, 2010, 

p. 9 and 13. 
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19. MFN clause regulated under Art. 3 does cover the application of its substantive 

provisions, not matters of procedure or jurisdiction. Because of its importance, dispute resolu-

tion matters are/must be specifically negotiated by the Contracting Parties. 7 As stated in the 

Salini case8 some treaties concluded by the United Kingdom provide expressly that the most-

favored nation treatment extends to the provisions relating to settlement of disputes. Hence, 

the MFN clause cannot be grounded for the arbitration tribunals’ jurisdiction unless otherwise 

agreed clearly. 

20. We all know the Maffezini decision that the question arose whether the re-

quirement about primarily going to internal law condition set forth in the dispute settlement 

provisions in the Argentina-Spain BIT of 1991 are inapplicable by reliance on the dispute 

settlement provisions in the Chile-Spain BIT (which does not impose such a condition) 

through MFN provision in the Argentina-Spain BIT and the Tribunal decided that MFN meets 

that function. However, that award is not compulsory for other arbitration proceedings and 

such exceptional circumstances should not be treated as a statement of general principle guid-

ing future tribunals in other specific cases.9 This case also has specific considerations, too. 

21. According to Article 3 the subject of the MFN clause to be interpreted is “the 

income and activities related to such investments and to such other investment matters”. From 

this wording, it should not be understood that another investment agreements’ dispute resolu-

tion provisions can be used. Because Eurosia and Ocenia are parties to the Vienna Convention 

on the Law of Treaties10, if there is a confusion on the interpretation of international agree-

ments, the Articles 31 and 32 of the VCLT should be considered. According to the Art.31, “A 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in the light of its object and purpose.” MFN is 

naturally and historically applies to substantial matters. In other words, in the ordinary mean-

ing of the terms in good faith does not cover jurisdictional provisions.  

22. On the other hand, if the meaning of the provisions of international agreements 

stays still unclear, Article 32 of the VCLT shall apply. According to the said article “Recourse 

may be had to supplementary means of interpretation, including the preparatory work of the 

                                                                 
7
 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, 

Award (“Tecmed”), para. 69. 
8
 Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of Jordan, ICSID Case No. 

ARB/02/13, Award (“Salini v. Jordan”), para.116. 
9
 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award , para. 224. 

10
 Procedural Order 2, para.8. 
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treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from 

the application of article 31, or to determine the meaning when the interpretat ion according 

to article 31; (a) Leaves the meaning ambiguous or obscure; or (b) Leads to a result which is 

manifestly absurd or unreasonable.” In context of the said article, the drafts of the agree-

ments, diplomatic correspondence and other preparatory documents needs to be considered. If 

the time of the completion of Eurosia and also Eastasia BITs which entered into force in 1995 

and 1992 respectively is taken into consideration, any state did not contemplate in the negotia-

tion or implementation of MFN to be a ground for jurisdictional authoritization. 11 It might be 

claimed that MFN clause in the treaties signed after Maffezini award which is concluded in 

2000 can be interpreted that MFN set grounds for jurisdiction because of the fact that the Pa r-

ties are forced to consider it.12 However, as in the case, MFN in the Eurosia BIT cannot be 

interpreted in this way under the related provisions of VCLT. 

23. Even in the Maffezini case, it is stated that there are important limits for MFN 

to apply jurisdiction. According to the Tribunal, public policy considerations that the contrac t-

ing parties might have envisaged as fundamental conditions for their acceptance of the agree-

ment should override.13 As an example, application to arbitration without exhaustion of inter-

nal tribunals shall not be possible because the stipulated condition reflects a fundamental rule 

of international law. The 24-month condition before arbitration can be also seen as a public 

policy consideration instrument from that point of view.  

24. On the other hands, Claimants have submitted nothing from which it might be 

established that the common intention of the Parties was to have MFN clause apply to dispute 

settlement. Quite on the contrary, the intention as expressed in Article 9(3) of the Eurasia BIT 

was to limit to arbitration to a certain extend in order that such disputes might be settled be-

fore Oceanian courts.14 

  

                                                                 
11

 UNCTAD, Most Favoured Nation Treatment, p.2.  
12

 Mustafa ERKAN, Jurisdictional Problems in International Arb itration (Turkish), 2013, p.169.  
13

 Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award  (“Maffezzini”), pa-

ra.62. 
14

 In the same d irection see Salini v. Jordan, para.118. 
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IV. MERITS OF CLAIM 

25. Because of the above-mentioned reasons the arbitral tribunal has no jurisdic-

tion over the dispute. However, in case the Tribunal accepts to settle the dispute by finding 

itself competent, the Respondent strongly believes that there has not been any violation of 

BIT or international law so that the claimant does not have a right to compensation in the cur-

rent case. The arguments of the Respondent on merits are as follows: 

 

A.  The Claimant’s Investment is not Protected by BIT 

26. If the Tribunal decides that the purchase of shares and obtaining of a a formal 

environment license by the Claimant could be evaluated as an investment, the Claimant 

should not be protected by the BIT because of the fact that it did not make its investment in 

conformity with the internal laws of Oceania 

27. It is undisputed that by the time of the acquisition, the Rocket Bombs had a l-

ready lost its environmental license containing an approval for arms production (“Enviro n-

mental License”). Under normal circumstances a bona fide investment shall seek to contribute 

capital, know-how and money in order to adjust the production line to the requirements set 

out in the Environment Law of the invested state. On the contrary, the Claimant lacked neces-

sary financial sources to adjust the Rocket Bomb’s production line. Indeed, while the share 

purchase of the bankrupt Rocket Bombs was completed, the intent was never to invest in to 

establish environment-friendly technology to start production. The real intent was to abuse 

bilateral and dirty relations with the bureaucracy: 

28. Article 1 of the Eastasia BIT provides that the term “investment” comprises 

every kind of asset directly or indirectly invested by an investor of one Contracting Party in 

the territory of the other Contracting Party in accordance with the laws and regulations of 

the latter and shall include,… 

29. It is clear from the said article that violating internal laws of host state does not 

give a right to benefit from the investment treaty. However the claimant chose to solve his 

problems about completing legal requirements by special meetings with Oceanian officials 
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and bribery instead of completing necessary equipment and steps according to the Environ-

ment Act of Oceania dated 1996.15 

30. On 23 July 1998, the Claimant, Peter Explosive, managed to receive an Envi-

ronmental License for the Rocket Bombs without complying with the Environment Act 1996 

after a private meeting with the President of the National Environment Authority.  

31. On 1 February 2015, the President of the Environment Authority, who has been 

in the office since the introduction of the Environment Act 1996, was convicted of accepting 

bribes, along with other officials. There is a pending criminal proceeding against the Claim-

ant, started on 23 June 2015, in respect of the license obtained on 23 July 1998 for Rocket 

Bombs. 

32. Another very strong argument about the illegality of the Claimant’s actions and 

its obtaining a license is that on 3 August 1998, the Ministry of Environment of Oceania de-

nied the request of Rocket Bombs for a subsidy. This meant that Rocket Bombs lacked the 

necessary resources to resume the arms production and to modernize the assembly line in ac-

cordance with Environmental Act 199616  

33. This situation has been recognized by the investigation conducted by the Gen-

eral Prosecutor’s Office of Oceania after 2013. On 1 February 2015, the President of the Na-

tional Environment Authority with whom the claimant made a special meeting was convicted 

of accepting bribes.17  It must be noted that the said license was swiftly granted after a meet-

ing between this latter and Peter Explosive. These datesalso show that there has not been a 

discriminatory action against the claimant.  

34. Without prejudice, The Oceania-East Asia Treaty which the Claimant relies on 

explicitly sets out that the investment shall be made in accordance with the laws and regula-

tions of the latter [the Host State]. Even if this provision is not applied to the merits ( either as 

a result of the application of the Oceania-Euroasia BIT or because of the interpretation of 

MFN clauses), there is a common consensus on that even BITs do not include such provi-

sions, these provisions shall nevertheless be applied for granted. In other words, Even though 

Euroasia BIT does not include such a statement the claimant’s investment shall not be pro-

                                                                 
15

 Facts, para.6. 
16

 Facts, para.7. 
17

 Facts, para.19. 
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tected under clean hand doctrine because the behavior to realize the investment is clearly con-

trary to bona fide rule of international law. 

35. Finally the Respondent notes that the aforementioned criteria shall always be 

respected. As wisely laid down by Sornarajah, “If the  investments had been made otherwise 

than in accordance with the law, there is scope for the inference that there has been a delib-

erate disregard of the law of the host state. There is also room for the view that the invest-

ment would not be of a kind that would promote the economic development of the host 

state, as the host state’s law are intended to admit only such investments which do so18.” 

36. In conclusion, as the so called investment is realized by the abuse of corporate 

decline and corruption it shall not be protected as an international investment. The following 

legal precedents underscore this practice in international investment arbitration: World Duty 

Free Co. Ltd. v. Republic of Kenya, Siemens and the Republic of Argentina, Hamester 

GmbH v. Republic of Ghana, Metal-Tech v. Uzbekistan.  

 

B. The Respondent Acted in Conformity with The Fair and Equitable Treat-

ment Set Forth by the BIT 

37. Contrary to the claims of the Claimant, the Respondent acted in conformity 

with the provisions of the BIT and principles of international law. Both Euroasia BIT and 

Eastasia BIT have fair and equitable treatment provisions stating that “Each Contracting Par-

ty shall in its territory accord investments by investors of the other Contracting Party fair and 

equitable treatment as well as full protection and security.” If the Respondent had behaved 

contrary to the said principle, there would be a violation of the BIT and the claimant would 

have a right to be compensated. 

1.   Coercion 

38. It is no doubt that fair and equitable treatment principle prevents outright ab u-

sive treatment including coercion and duress. However the conduct of Oceania will be abu-

sive where there are manifestly unlawful grounds for the relevant actions and/or the harm is 

inflicted upon the investment for improper reasons like national prejudice or political re-

                                                                 
18

 M. SORNARAJAH, International Law of Foreign Investment, Cambridge University Press, 2010, p. 137. 
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venge.19 In the present dispute, the measures taken by officially competent organs are neither 

consequences of prejudice or revenge. Rather, it is the Respondent’s responsibility to take 

necessary measures in order to maintain international peace and security. In other words, the 

measures regulated by Executive Order should be considered as performance of the state’s 

liability under BIT and customary international law instead of unlawful coercion in context of 

fair and equitable treatment.  

 

2.   Stability 

39. As the basic part of the fair and equitable treatment provision, investors are jus-

tifiably expect host states to provide stable legal and business environment as legitimate ex-

pectations. As Tecmed Tribunal20 stated, this provision, “in light of the good faith principle 

established by international law, requires the Contracting Parties to provide to international 

investments treatment that does not affect the basic expectations that were taken into account 

by the foreign investor to make the investment.” However each state has an undeniable right 

to exercise its sovereign legislative power and that an investor must anticipate a possible 

change of circumstances.21 Otherwise any action of host states would cause a violation of in-

vestment agreements.  

40. The claimant has been in the arm production sector and sold a high number of 

productions to Euroasia for years. The claimant argues that he had concluded long-term con-

tracts with the National Defence Ministry of Euroasia, where his close friend works as the 

Minister of Defence.22 After Euroasia’s unlawful annexation of Fairyland which has been an 

Eastasian territory for years, the Respondent took necessary measures to react against 

Euroasia. These measures were an obligation arising from the public international law and the 

Respondent was compelled to take them for the sake of international order. Therefore, the  

aforementioned actions are totally a part of sovereignty of the state and the claimant could  

                                                                 
19

 UNCTAD, Fair and Equitable Treatment: A Sequel, p.83. 
20

 Tecmed, para.154. 
21

 “It is each State’s undeniable right and privilege to exercise its sovereign legislative power. A State has the 

right to enact, modify or cancel a law at its own discretion. Save for the existence of an agreement, in the form of 

a stabilisation clause or otherwise, there is nothing objectionable about the amendment brought to the regulat o-

ry framework existing at the time an investor made its investment. As a matter of fact, any businessman or inve s-

tor knows that laws will evolve over time. What is prohibited however is for a State to act unfairly, unreasonably 

or inequitably in the exercise of its legislative power.” Parkerings-Compagniet AS v. Lithuania, ICSID Case No. 

ARB/05/8, para.332. 
22

 Facts, para.9. 
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also predict them. That’s why there has not been a violation of fair and equitable treatment 

based on stability. 

 

3.    Denial of Justice and Due Process 

41. Denial of justice is traditionally defined as any gross misadministration of jus-

tice by courts resulting from the ill- functioning of the state’s judicial system.23 From this per-

spective, a simple error, misinterpretation or misapplication of domestic laws should not be 

considered under denial of justice.24 

42. The Respondent cannot be held accountable due to denial of justice. The Exec-

utive Order issued by the President of the Respondent was totally in conformity with the laws 

of Oceania.  According to the provisions of the Oceanian Code of Administrative Procedure, 

any administrative decision, such as a decision on the imposition of sanctions, may be subject 

to reconsideration proceedings.25 Moreover, The Oceanian Constitutional Tribunal may set 

aside any legal act, including an executive order, if it finds it unconstitutional. 26 As a result, it 

cannot be claimed that the Respondent failed to provide appropriate judicial objections and 

hence fair and equitable treatment.  

 

C.  The Respondent’s Actions Cannot be deemed as Expropriation 

43. According to Article 4 of the Euroasia BIT; 

a. Investments by investors of either Contracting Party may not directly or indi-

rectly be expropriated, nationalized or subject to any other measure the effects of which 

would be tantamount to expropriation or nationalization in the territory of the other Con-

tracting Party except for the public purpose. The expropriation shall be carried out under due 

process of law, on a non-discriminatory basis and shall be accompanied by provisions for the 

payment of prompt, adequate and effective compensation. Such compensation must be equiva-

                                                                 
23

 UNCTAD, Fair and Equitable Treatment, p.80. 
24

 UNCTAD, Fair and Equitable Treatment, p.80. 
25

 Procedural Order 3, para.10. 
26

 Procedural Order 3, para.6. 



13 
 

lent to the value of the expropriated investment immediately before the date on which the ac-

tual or threatened expropriation, nationalization or other measure became publicly known.  

b. Investors of either Contracting Party whose investments suffer losses in the 

territory of the other Contracting Party owing to war or other armed conflict, revolution, a 

state of national emergency, or revolt, shall be accorded treatment no less favourable by such 

other Contracting Party than that State accords to its own investors as regards restitution, 

indemnification, compensation or other valuable consideration. Such payment must be freely 

transferable. 

44. First of all, there has not been a direct seizure of the claimant’s property, in-

stead the Respondent took legal measures against Euroasia-related business in certain areas 

including arm production sector in order to demonstrate legal reaction to Euroasia’s annexa-

tion that was directly violating the international law. 

45. Furthermore the Respondent’s actions may not be deemed as indirect expropr i-

ation or tantamount to expropriation according to the BIT just because it could be considered 

under the exception set forth by the above-mentioned article.  

46. It shall also be noted that the aforementioned sanctions are aiming to reestab-

lish the international legal order and would be lifted as soon as unlawful acts of cooperating 

with and selling arms to belligerent states are ceased. Therefore the Respondent’s intent is not 

to expropriate the Claimant’s patrimony and so called investment but to impose sanctions as 

to stop its breach of international law.  

 

1.   Public Purpose 

47. Article 4 of the BIT legitimized the expropriation in very limited circumstanc-

es, one of which is the public purpose. The Respondent has taken measures regarding the pub-

lic purpose and the public order. Hence the Claimant’s investment was lawfully expropriated 

in accordance with Euroasia BIT and the Executive Order of 1 May 2014 On Blocking Prop-

erty Of Persons Contributing To The Situation In The Republic of Eastasia.  

48. Initially, the Respondent exercised its legitimate sovereign powers for the legit-

imate aims of protecting national and international security arising out of the unlawful annex-
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ation of Fairyland. This right is endorsed in Article 53 of the United Nations Charter and set 

out as follows: “Nothing in the present Charter shall impair the inherent right of individual or 

collective self-defence if an armed attack occurs against a Member of the United Nations, 

until the Security Council has taken measures necessary to maintain international peace and 

security…” 

49. Threats against national and international security do not have to occur in the 

territories of a state for the aforementioned right could be duly used, because heavy breaches 

of  the international law, such as the breach of the prohibition of the use of force, are an im-

minent danger to the international system in its entirety.  In addition these sanctions imposed 

against the Respondent in the territories of Oceania should be considered as a refusal to rec-

ognize and assist the breach of the international law, namely the unlawful annexation of 

Fairyland by Euroasia. 

50. Moreover, the Respondent as a sovereign state has right to exercise his power 

and the Tribunal should accord a margin of discretionary power to the actions of states. The 

notion of margin of appreciation has been examined deeply in many international Tribunals 

and states’ discretionary applications should not be reviewed by arbitral tribunals  unless there 

is “an error of law or fact, a manifest error of judgment, or a usurpation of power”.27  

 

2.    Due Process of Law 

51. The sanctions were applied with regards to due process of law so that there is 

no ground for a claim against indirect expropriation in terms of international investment law. 

In this context, The Executive Order was legally executed  in accordance with the laws of 

Oceania. The President of the Republic of Oceania was competent to introduce the Executive 

Order on the basis of the International Emergency Economic Powers Act 1992, which author-

izes him to declare the existence of an unusual and extraordinary threat to, among others, na-

tional and/ or international security which in whole or substantial part originates o utside the 

Republic of Oceania.28 

52. Apart from the process of Executive Order, even if the past decisions has not 

been on the applicant’s side, parties still have a right to send the Order to the judiciary to be 

                                                                 
27

 Antoine Goetz et consorts v. République du Burundi, ICSID Case No. ARB/95/3, Award , para.126. 
28

 Procedural Order 2, para.7. 
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re-examined. For instance, the Oceanian Constitutional Tribunal may set aside any legal act, 

including an executive order, if it finds it unconstitutional. 29 This is also the process that the 

Claimant is obliged to pursue under Article 8 of the Euroasia BIT.  

 

3.   Non-Discriminatory 

53. The measures taken by the Executive Order does not contain discriminatory 

sanctions. According to the Section 1(a)(i) of the Executive Order,  all property of any person 

operating in sectors of Euroasian economy “such as financial services, energy, metals and 

mining, engineering and defense, in particular arms production services and related materi-

al”  shall be blocked and may not be transferred, paid, exported, withdrawn or otherwise dealt 

in.. This Executive order embodies norms which are abstract, general and objective, impe r-

sonal and continuous; as such it sets out a “loi materielle”30.  

54. Rocket Bombs was the only company that fit into the definition set out in the 

aforementioned norm because of its involvement in the arms production sector and its vast 

dealings with the government of Euroasia since 1999. This is evidenced by a renewed arms 

trade agreement concluded between Euroasia and the Rocket Bombs.. In other words, the 

Claimant has not been chosen as a specific target but the C laimant’s company was the only 

company involved in arms trade with the Republic of Euroasia. 31  

55. The Executive Order is a bona fide and proportionate response to the threats to 

national and international security arising from the unlawful annexation of Fairyland. It is of 

normative character and applied equally to all legal persons in Oceania without discrimina-

tion.   The fact that the Republic of Oceania broke off diplomatic relations with the Republic 

of Euroasia is a clear proof of the Respondent’s legitimate and consistent attitude. 

 

                                                                 
29

 Procedural Order 3, para.6. 
30

 Marie-Anne COHENDET, Dro it constitutionnel, Paris, 2008, p. 269; Bulent TANOR / Necmi 

YUZBASIOGLU, Turk Anayasa Hukuku (Turkish Constitutional Law), 2009, s. 263 
31

 Procedural Order 2, para.6. 
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D.  The Measures Taken are Without Prejudice under the Essential Security 

Interest Provision of the BIT or State of Necessity Doctrine 

56. Although the measures taken by the Respondent does not meet the require-

ments set forth by Euroasia BIT, the essential security interest provision of the sa id treaty or 

state of necessity principle under customary international law prevent the Claimant to have a 

right to compensation due to following reasons: 

1.  Essential Security Interest Provision of the BIT Authorize the Respondent to 

Take Measures 

57. In case the Tribunal finds a violation of the responsibilities regulated under 

BIT, the essential security interest provision that is set out in Article 10 provides legitimacy to 

the Respondent’s actions.  

58. It is clearly established by the past Tribunals and commentaries that non-

precluded measures (NPM) limit the applicability of investor protections under the BIT in 

exceptional circumstances. These clauses allow states to take actions otherwise inconsistent 

with the treaty in pursuit of several objectives specified.32  

59. In other words, the article restricts or derogates from the substantial obligations 

undertaken by the parties in the BIT in so far as the conditions of its invocation are met. 33 In 

Euroasia BIT, Article 10 says that “Nothing in this Agreement shall be construed to prevent 

either Contracting Party from taking measures to fulfill its obligations with respect to the 

maintenance of international peace or security.” Hence as long as the Respondent’s actions 

are taken in pursuit of fulfilling its obligations with respect to the maintenance of international 

peace and security, acts otherwise prohibited by the treaty do not constitute breaches of the 

treaty and states should face no liability under the BIT. 34 

60. The article however does not clearly indicate what the obligations with respect 

to the maintenance of international peace or security are. In this case as the Ocenia and 

Eurosia are the parties to the Vienna Convention on the Law of Treaties (“VCLT”), Article 31 

                                                                 
32

 William BURKE-WHITE and Andreas VON STADEN, Investment Protection in Extraordinary Times: The 

Interpretation and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties, Virg inia 

Journal of International Law, V.48 N.2, p.311.  
33

 Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award (“Continental 

Casualty”), para.164. 
34

 BURKE-WHITE / VON STADEN, s.312. 
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and 32 of the said convention shall apply. According to the articles mentioned above, inter-

preting an international treaty provision should be “in good faith in accordance with the ordi-

nary meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose.” In case there is still confusion about the meaning of this article, supplementary 

means including the preparatory work of the treaty (travaux préparatoires) and the circum-

stances of its conclusion should be taken into consideration. 

61. It is very clear that Republic of Oceania is a democratic state of law and gives a 

high value to the rule of law. The annexation of Fairyland by Euro asia is not obviously in 

conformity with public international law as the national government of Eastasia declared that 

the referendum was unlawful and had no effect. 35 However, Euroasia by using its arm forces 

to annex Fairyland, breached the prohibition of the use of force.  If Euroasia were in opinion 

that the rights of an ethnic group was unlawfully violated by the Eastasian government, in-

stead of breaching the international law, it shall have  applied to  international organizations, 

such as United Nations, which both States are parties to,  so as to end the alleged violations.36 

62. From this point of view, the Respondent exercised one of its rights arising from 

the public international law and therefore issued an executive order to react against the afore-

mentioned unlawful annexation. The sanctions imposed by the Oceania are fully in conformi-

ty with Oceanian domestic law and the international public law due to the existence of an un-

usual and extraordinary threat to, among others, national and/ or international security which 

in whole or partially originates outside the Republic of Oceania.37 It is evident therefore that 

the measures imposed by means of Executive Order should be seen as performing the obliga-

tions with respect to the maintenance of international peace and security. 

63. According to Article 32 of VCLT, as stated above, supplementary means in-

cluding the preparatory work of the treaty (travaux préparatoires) and the circumstances of its 

conclusion should be considered if the Tribunal could not reach a clear interpretation of 

Art.10 of the BIT. The idea for non-precluded measure provisions roots back to the US 

Friendship, Commerce and Navigation Treaties (FCN) and General Agreement on Tariffs and 

Trade (GATT) and the wording of the clauses between Euroasia BIT and the mentioned inte r-

national treaties are pretty similar. Relevant provision in model US investment treaty derives 
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from these instruments and as was incisively stated by Continental Tribunal38 he intended to 

protect first of all its own security interests in the light of geopolitical, strategic and defense 

concerns, typical of a world power, so as to be able to reserve the right to freeze assets of 

foreigners in the U.S. and to resort to unilateral economic sanctions that may conflict with its 

BIT obligations. Therefore interpretation based on those antecedents conforming to the plain 

texts, and the legislative history of the relevant provision was well known and taken into ac-

count when the parties concluded this BIT.39 

64. On the other hand, because of the self- judging nature of the relevant provision, 

states have the exclusive right to decide whether its own measures were covered by such Arti-

cle. The self- judging nature of essential security provisions could be found the wording of 

Article 10. The latter article states “from taking measures to fulfil its obligations” which in 

turn means that any other Tribunal cannot enforce the Respondent to take necessary measures. 

Taking the fact that the treaty is lex specialis source of rules into consideration, the autono-

mous standard provided by the BIT shall be applied.  

 

2. State of Necessity Doctrine Acknowledged by Customary International Law 

Allow the Respondent to Take Such Measures 

65. Even if there is not an essential security clause regulated by bilateral treaty in-

vestment, the necessity principle under customary public international law gives states a right 

to take necessary measures in certain circumstances. In respect to this, the UN’s International 

Law Commission’s Draft Articles on the Responsibility of States for Internationally Wrongful 

Acts (Draft Articles) which explains there are secondary rules of customary international law 

that govern “the circumstances in which the wrongfulness of conduct under international law 

may be precluded” outlines relevant conditions as well as case law composed of several inte r-

national tribunals. 

66. According to Article 25 of the said Draft Articles: 

a. Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State unless the 
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act: (a) is the only way for the State to safeguard an essential interest against a grave 

and imminent peril; and (b) does not seriously impair an essential interest of the State 

or States towards which the obligation exists, or of the international community as a 

whole.  

b. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the possibility of 

invoking necessity; or (b) the State has contributed to the situation of necessity. 

67. From the perspective of the Respondent, the unlawful annexation of Fairyland 

that is direct contrast to international law and order need to be reacted effectively in interna-

tional level and against this grave and imminent peril the Respondent are responsible to take 

such a measure. Any other measure that can be seen lighter than the conducted might not be 

effective enough and could have enabled the Euroasia’s violation to be perceived as being 

accepted. 

68. Secondly the sanctions regulated by the Executive Order did not impair seri-

ously an essential interest of any other states. It is clear that the basic aim of the sanctions is to 

force Euroasia to behave in accordance with public international law by affecting it economi-

cally. This is a part of self-defence in international law. However, by only the sanctions of the 

Respondent, one cannot claim that Euroasia has been impaired irreversibly.  

69. Furthermore, the Respondent does not carry any of the circumstances set forth 

by Art.25/2 of the Draft Articles. The Respondent did response against the Euroasia’s unlaw-

ful annexation which was one of the heaviest violations that can be. The sanctions that were 

introduced in accordance with internal law and also international law have not endangered 

any other international obligation; instead they made contribution the international commun i-

ties to take international law into consideration seriously. Finally the Respondent has in no 

sense contributed to the situation of necessity. Otherwise the measures taken would be mean-

ingless. The unlawful annexation of Fairlyland was totally Euroasia’s unilateral occupation 

which the democratic society of the world objected.  
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E.  Contributory Negligence on the Part of the Investor 

70. If the Tribunal rejects all of our above claims and explanation, we respectfully 

demand a deduction from the reparation as a result of the contributory negligence on the part 

or the investor..  

71. The counter effects and negative externalities it caused have given significant 

damages to the Oceanian Environment and the residents of Valhalla.  

72. As mentioned above, until 1 January 2014, for almost 16 years, Rocket Bombs 

intently breached the Environment Act 1996 and conducted arms production without a valid 

Environment License. This employment of archaic technology showed counter effects on the 

environment as excessive negative externality.  

73. In this context, the Respondent notes that the Right to Environment is a third 

generation Human Right and it shall not be violated to promote investments 40. Consequently 

any investment violating the Environment Act 1996 and thus the Right to Environment const i-

tutes a contributory negligence on the part of the investor. Given the negative effects and 

counter externalities caused by the intently illegal obtainment of the Environment License 

only a partial compensation shall be granted as to balance Public interest and protection of 

foreign investments.  

74. In the international law context, the principle of contributory negligence is e n-

dorsed in Article 39 of the International Law Commission Articles on State Responsibility. 

The Annulment Committee in MTD v. Chile stated that although Article 39 is concerned with 

claims between States (“though it includes claims brought on behalf of individuals”), “[t]here 

is no reason not to apply the same principle of contribution to claims for breach of treaty 

brought by individuals”41. Therefore, Respondent is entitled to demand a deduction from the 

damages claimed.  

75. Even if it may be argued that the measures taken by Ocenia did not seek to pro-

tect the environment in first hand, it openly sought to respect and protect the International 

Law. Therefore the Ocenian State’s regulations are of relative legitimacy in respect of inte n-
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tion, good faith and legitimate purposes pursued. If the Claimant had not conceal its illegal act 

of violating the Environment Act 1996 by way of obtaining an Environment License via brib-

ery; the Respondent would have taken the necessary measures on due time. Eventually this 

bribery and other violations of the Environmental Law were eclipsed by sequent and heavier 

violations targeting the International Peace; consequently the very first measures which 

stopped the unlawful activities were related to this threat against International Peace. In light 

of the bona fide principle, the Claimant shall not benefit from its subsequent unlawful action 

as to raise a defense on grounds that Ocenia did not have the chance to directly take measures 

to protect the environment or to provide justification thereto basing on the Environmental 

Law. 

76. If all our aforementioned arguments are set aside, then we respectfully demand 

from the Tribunal to use its discretionary power to determine the quantum of compensation, 

basing on the principles set out in the following cases: 

77. In Middle East Cement v. Egypt, the tribunal accepted that an investor’s duty to 

mitigate damages can be considered to be “part of the General Principles of Law which, in 

turn, are part of the rules of international law which are applicable in this dispute according to 

Art. 42 of the ICSID Convention”, even though such a duty was not expressly mentioned in 

the Greece/Egypt BIT. Similarly, the Claimant intentionally violated the Environment Act 

1996 and caused heavy damages to Ocenia. It consequently breached the General Principles 

of Law and Article 42 of the ICSID Convention. Likewise, in EDFI v. Argentina, the tribunal 

stated that “[t]he duty to mitigate damages is a well-established principle in investment arbi-

tration”. By continuing the arms production without a valid Environment License, the Claim-

ant allegedly breached this duty.  
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V.  PRAYER FOR RELIEF 

73.    For the foregoing reasons, the Respondent, the Republic of Oceania hereby requests: 

(1) an order adjudging and declaring; 

(a) The Claimant is not an investor under Euroasia BIT provisions. 

(b) Even if the Claimant is an investor under Euroasia BIT, Article 3 of the said BIT which 

regulates most favored nation clause does not provide to the Claimant to directly request arbi-

tration without satisfying pre-arbitral national court step. 

(2) an order on merits of claims; 

(a) that the Respondent has not violated Article 2.2 of the Euroasia BIT, according to the 

Claimant’s investment "fair and equitable treatment".  

(b) that the Respondent has not violated Article 3 of the Euroasia BIT. 

(c) that the Respondent has not violated Article 4 of the Euroasia BIT because the measures 

taken by the Executive Order were; 

(i) within public purpose, 

(ii) in a non-discriminatory nature, or 

(iii) in accordance with due process of law. 

 (d) that the Respondent has not violated its legal obligations under customary international 

law, Oceanian law and the Euroasia BIT. 

 

(3) an order directing the Claimant to pay all costs incurred in connection with these arbitra-

tion proceedings, including the costs of the arbitrators and of ICC, as well as legal and other 

expenses incurred by the Respondent including the fees of its legal counsel, experts and con-

sultants on a full indemnity basis, plus interest thereon at a reasonable rate from the date on 

which such costs are incurred to the date of payment. 

 

(4) an order directing the Claimant to pay to the Respondent such monetary compensation as 

the Tribunal considers reasonable in all the circumstances for the moral, non-material damage 

done to the Respondent; and 

(5) such other relief as the arbitral tribunal may deem just and proper.  


