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STATEMENT OF FACTS 

 

THE PROVINCE OF FAIRYLAND (“FAIRYLAND”) 

 

1. The cession of Fairyland from the Republic of Euroasia (“Euroasia”), to the Republic of 

Eastasia (“Eastasia”) by virtue of the Peace Treaty of 1918 (¶9, PO3) enjoyed recognition from 

the international community (¶9, PO3). As a result, Fairyland residents relinquished their 

Euroasian nationality (¶4, PO2), and were recognized and lived as Eastasian nationals (¶9, PO3). 

The Eastasian government represented Fairyland residents through its own authorities (¶14, 

PO1), and provided the Fairyland province with the same constitutional rights as other provinces 

(¶2, PO2). 

 

2. Despite almost over a century of peaceful coexistence, however, Euroasia continuously and 

publicly advocated for the dismemberment of Fairyland from Eastasia. In time, Euroasia's 

aggressive advocacy towards Fairyland dismemberment from Euroasia led to the unilateral 

holding of a referendum on 1 November 2013, wherein Fairyland residents were asked if they 

wished to secede from Eastasia and reunite with Euroasia (¶14, PO1; ¶3, PO2).  

 

3. Despite Eastasia’s declaration of the referendum as unlawful and without legal effect (¶14, 

PO1), Euroasian military, on the pretext of a request for intervention, forcefully and unilaterally 

entered Eastasian territory on 1 March 2014 to effect the hostile occupation of Fairyland (¶14, 

PO1). On the same day, Euroasia introduced an amendment to its Citizenship Act, allowing 

Fairyland residents to apply for Euroasian nationality (¶4, PO2). After weeks of military 

occupation in the territory of Eastasia, Euroasia unilaterally declared its annexation of Fairyland 

on 23 March 2014 (¶14, PO1). On that day, while having the opportune moment to cement its 

expansionist designs, Euroasia issued identity cards and passports to Fairyland residents (¶4, 

PO2). 

 

4. Eastasia declared and denounced the series of illegal events (¶14, PO1), and broke off 

diplomatic ties with Euroasia (¶14, PO1). Alarmed by the presence of a threat to international 

peace and security, members of the international community stood behind Eastasia and 
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collectively refused to recognize the annexation (¶16, PO1). To this end, States enacted their 

own domestic measures as part of the international response to Euroasia’s unlawful actions (¶16, 

PO1; ¶11, PO3). 

 

5. In response to the series of illegal conduct, the Republic of Oceania (“Respondent”), broke 

off its diplomatic relations with Euroasia (¶14, PO1) and enacted an Executive Order on 

Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia (“E.O.”) 

(¶16, PO1). The E.O. was similar to the other measures enacted by other States (¶11, PO3). 

 

ROCKET BOMBS LTD. (“ROCKET BOMBS”)  

 

6. Years prior to Euroasia’s hostile occupation of Fairyland, Peter Explosive (“Claimant”), an 

Eastasian national and Fairyland resident (¶2, PO1), operated an arms production company in 

Respondent’s territory (¶12, PO1). For years, he was the supplier of modernized arms to 

Euroasia (¶9, PO1), brought by the fact that he had been a long-time friend of the Minister of 

National Defence of Euroasia (¶8, PO1). 

 

7. On 23 June 2015, Claimant became the subject of criminal proceedings for bribery (¶19, 

PO1). It was discovered that Claimant operated his factories without having complied with 

Respondent’s Environment Act 1996 (“Environment Act”) (¶13, PO1). His environmental 

license was illegally procured from the National Environment Authority (“NEA”) President (¶6, 

PO1). The NEA President has been convicted for receiving bribes (¶19, PO1), and has named 

Claimant as a person from whom he had received a bribe (¶5, PO2). 

 

8. Faced with criminal charges (¶19, PO1) and desparate to regain his financial standing (¶17, 

PO1), Claimant comes before this Tribunal imputing a violation of his investment rights to 

Respondent (Req. for Arb.) and hoping to receive compensation (Req. for Arb.). 
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ARGUMENTS 

 

9. Prefatorily, the Republic of Oceania submits that the Arbitral Tribunal does not have 

jurisdiction over the dispute (I). Assuming the Tribunal rules that it has jurisdiction, 

Respondent’s conduct with respect to the Executive Order did not amount to an expropriation 

(II) and therefore Claimant is not entitled to any form of reparation (III). 

 

I. THE TRIBUNAL LACKS JURISDICTION TO HEAR THE DISPUTE. 

 

10. With due respect, this Honorable Tribunal does not have jurisdiction over the present dispute 

because: first, Claimant is not and has never been a Euroasian national entitled to protection 

under the Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion of Euroasia Bilateral Investment Treaty (“Euroasia BIT”) (A); second, even if the 

issue of nationality were set aside, this Tribunal still does not have jurisdiction because Claimant 

failed to comply with the mandatory pre-arbitral steps under the Euroasia BIT (B); third, 

Claimant cannot rely on the Most Favored Nation (“MFN”) clause in an attempt to invoke the 

more favorable dispute settlement provision of the Agreement between the Republic of Oceania 

and the Republic of Eastasia for the Promotion of Eastasia Bilateral Investment Treaty 

(“Eastasia BIT”) (C); and finally, Claimant’s claims are precluded by the clean hands doctrine 

(D). 

 

11. While Respondent recognizes the principle of kompetenz-kompetenz,1 Respondent submits 

that Claimant is precluded from claiming any relief under the Euroasia BIT. To begin with, the 

basis of an Arbitral Tribunal’s jurisdiction is consent.2 Here, Respondent’s consent to arbitration 

is subject to the jurisdictional requirements stipulated in the Euroasia BIT3, which have not been 

complied with. 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Model Law, Art. 16 
2 Born 775. 
3 Generation Ukraine v. Ukraine, ¶13.5. 
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A. Claimant is not a Euroasian national protected under the Euroasia BIT.  

 

12. The Euroasian Citizenship Act (¶4, PO2) did not validly confer Euroasian nationality to 

Claimant; hence Claimant is still undisputedly an Eastasian national (¶2, PO1) pursuant to the 

Eastasian Citizenship Law (¶2, PO3) (i). Even assuming Euroasia could confer Euroasian 

nationality to Claimant through the Citizenship Act (¶4, PO2), such conferment must not be 

recognized considering that it arose out of an unlawful annexation4 (ii). In any event, Claimant’s 

Eastasian nationality must prevail, as it is with Eastasia that Claimant shares an effective link 

(iii).5 

 

13. Claimant’s attempt to invoke the provisions of the Euroasia BIT is premised on the claim that 

the Bilateral Investment Treaty (“BIT”) applies to him. In order to claim protection under the 

Euroasia BIT, Article 1.2 thereof requires Claimant to prove that he made an investment in the 

territory of Respondent and that he is a national of Euroasia.6 To this end, Claimant does not 

satisfy the nationality requirement. In cases where an investor’s nationality is challenged, the 

tribunal is competent to decide on the issue.7 

 

i. The Euroasian Citizenship Act (¶4, PO2) did not validly confer Euroasian nationality to 

Claimant. 

 

14. The only pieces of evidence Claimant has to assert his claim of Euroasian nationality are the 

Euroasian identity card and passport (¶4, PO2). This Tribunal may wish to note that certificates 

of nationality are not binding on it, especially when the issue of nationality is in question.8 In 

fact, in the end, the Tribunal “will decide for itself whether, [based] on the facts and law before 

it, the person… is a national of the State in question.”9 Specifically, the Tribunal must determine, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 ASR, Art. 41. 
5 Nottebohm 23. 
6 Euroasia BIT, Art. 6. 
7 Soufraki v. U.A.E., ¶55. 
8 Soufraki v. U.A.E., ¶63. 
9 Soufraki v. U.A.E., ¶55. 
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based on the totality of circumstances the validity of the conferment of nationality in favor of a 

person.10 

 

15. “[N]ationality is a legal notion which must be based on a State law in order to exist and be 

productive of effects in international law.”11 In this case, Claimant failed to comply with the 

Euroasian Citizenship Act (¶4, PO2); consequently, the issuance of identity card and passport 

produced no effect in international law.12 Claimant did not comply with the requirement 

prohibiting “Euroasian nationals to possess dual nationality” (¶4, PO2). In light of the illegal 

annexation of Fairyland, Claimant was an Eastasian national at the time he was issued an identity 

card and passport (¶4, PO2), and he continues to be such at present (¶2, PO1; ¶2, PO3), 

considering that he did not validly renounce his Eastasian citizenship to comply with the 

Euroasian Citizenship Act (¶4, PO2). 

 

16. The Eastasian Citizenship Law provides specific rules for the renunciation of Eastasian 

citizenship. An Eastasian citizen “must submit a renunciation on the legally prescribed form” 

(¶2, PO3). Even then, the renunciation becomes effective only “upon the acknowledgement of 

the President of the Republic of Eastasia” (¶2, PO3). Claimant merely “sent an electronic e-mail 

to the President… in which he declared the renunciation of his Eastasian citizenship” (¶2, PO3). 

Such declaration is merely pro forma (“for the sake of form”), in the absence of the 

acknowledgement of the President of Eastasia (¶2, PO3). Thus, pursuant to the Eastasian 

Citizenship Law (¶2, PO3) and customary international law (“CIL”), embodied in Article 6 of 

The Convention on Certain Questions Relating to the Conflict of Nationality Laws (“Hague 

Convention”),13 absent “the authorization of the State whose nationality [Claimant] desires to 

surrender,”14 there is no valid renouncement. 

 

17. Considering the above circumstances, this Tribunal is empowered and mandated to decide 

whether or not Claimant possesses the nationality he asserts, 15  by an assessment of his 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 Soufraki v. U.A.E., ¶62. 
11 Flegenheimer Case 379-380. 
12 Flegenheimer Case 379-380.  
13 Siag v. Egypt, ¶143. 
14 Hague Convention, Art. 6. 
15 Soufraki v. U.A.E., ¶55.  
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compliance with the nationality laws of the State in question.16 Given that Claimant is still an 

Eastasian national (¶2, PO1; ¶2, PO3), the Euroasian Citizenship Act cannot apply to him as it 

does not allow dual nationality (¶4, PO2). The identity card and passport (¶4, PO2) are but “mere 

appearance[s] [that] cannot replace provisions of positive law governing the conditions under 

which a nationality is granted or lost.”17 Hence, even under Euroasia’s own rules governing 

nationality, Claimant is not a Euroasian national protected under the Euroasia BIT.  

 

ii. Even if Euroasia could confer Euroasian nationality to Claimant through the Citizenship 

Act (¶4, PO2), such must not be recognized, as it is an effect of a serious breach of peremptory 

norm.18 

 

18. Assuming without conceding Euroasia had validly conferred Euroasian nationality to 

Claimant (¶4, PO2) during its hostile occupation of Fairyland (¶14, PO1), other States – 

including Respondent – are not bound to recognize said conferment if such is inconsistent with 

international law.19  

 

19. Under the Hague Convention, which codifies CIL,20 States shall recognize the nationality 

conferred by a State only “in so far as it is consistent with international conventions, 

international custom, and the principles of law generally recognized.”21 Further, where a State 

asserts that an individual is its national, the recognition of that nationality by other States 

“depends additionally upon compliance with standards established in international law.”22 Thus, 

since Claimant’s Euroasian nationality stems from the illegal act of annexation (a), Respondent 

is not bound to recognize such nationality. On the contrary, Respondent is obliged not to 

recognize the effects of unlawful act23 (b). Further, the Vienna Convention on Succession of 

States in respect of Treaties (“VCSS”) is not applicable for the purposes of invoking the 

Euroasia BIT (c). 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Soufraki v. U.A.E.. 
17 Flegenheimer Case 379-380. 
18 ASR, Art. 41. 
19 Hague Convention, Art. 1; Micula v. Romania, ¶87; Siag v. Egypt, ¶143. 
20 Siag v. Egypt, ¶143. 
21 Hague Convention, Art. 1. 
22 Fripp 3-4. 
23 ASR, Art. 41. 
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a. The annexation was unlawful because: it violated the Charter of the United Nations (“UN 

Charter”) (a-1), and secession did not take effect (a-2).24 

 

a-1. The annexation of Fairyland to Euroasia violated the UN Charter. 

 

20. Article 2.4 of the UN Charter embodies the jus cogens (“peremptory norm”) that “[a]ll 

Members shall refrain… from the threat or use of force against the territorial integrity or political 

independence of any State.”25 This peremptory norm was affirmed under Principle 1.10 of the 

1970 Declaration on Principles of International Law Concerning Friendly Relations and Co-

operation Among States in Accordance with the Charter of the United Nations (“U.N.G.A. Res. 

2625”): “no territorial acquisition resulting from the threat or use of force shall be recognized as 

legal.”26 

 

21. The unlawful threat or use of force constitutes a violation of a peremptory norm of 

international law.27 The established presence of the Euroasian armed forces (¶14, PO1; ¶8, PO3), 

equipped with modernized arms (¶9, PO1) has been considered as a threat of force28 to any entity 

that may oppose the actions and objectives of Euroasia. At any time during the hostile 

occupation, there continuously exists the possibility of Euroasian armed forces exerting violence 

against any challenger (E.O.; ¶14, PO1). Similar to the situation in Crimea, the unlawful 

annexation was “clearly coercive in the sense that it was an uncontested military presence.”29 

Such military presence creates an atmosphere of intimidation that prevents Eastasia from 

rightfully exercising its sovereignty over Fairyland. 

 

22. Far from Claimant’s argument, Eastasia did not at all acquiesce to the situation in Fairyland. 

The idea of acquiescence presupposes freedom of will30 and Eastasia did not freely and willingly 

support the situation in Fairyland as shown by its conduct. Eastasia emphatically protested 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
24 UN Charter, Art. 2.4. 
25 UN Charter, Art. 2.4. 
26 U.N.G.A. Res. 2625, Principle 1.10. 
27 Kosovo, ¶81; Nicaragua v. U.S.A., ¶190. 
28 Nicaragua v. U.S.A., ¶195. 
29 Geiss 445. 
30 Frontier Dispute, ¶80. 
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against the annexation through its declaration of the illegality of annexation and through its 

breaking off diplomatic relations with Euroasia (¶14, PO1). Eastasia’s protest was made within a 

reasonable period – specifically, within five days from the Euroasian declaration (¶14, PO1).  

 

23. Further, the fact that the annexation was bloodless (¶14, PO1) does not amount to 

acquiescence. Considering the extremely limited options available31 to Eastasia in light of 

Euroasia’s modernization of arms (¶9, PO1), the express declaration of illegality coupled with 

the breaking of diplomatic ties constitutes the emphatic protest necessary to preclude any claim 

of acquiescence.32 

  

a-2. The secession of Fairyland did not take effect; hence, the entry of Euroasian armed forces 

cannot be validated. 

 

24. The Fairyland residents could not have validly effected secession from Eastasia, as the 

residents cannot claim a right to external self-determination.33 The right to self-determination of 

peoples as recognized under international law, 34  pertains to the right to internal self-

determination – “a people’s pursuit of its political, economic, social, and cultural development 

within the framework of an existing State.”35 In contrast, a State that “conduct[s] [itself] in 

compliance with the principle of equal rights and self-determination of peoples” has a right to its 

territorial integrity.36  

 

25. The Record is bereft of any factual support that Fairyland residents have been denied their 

right to internal self-determination. In fact, Fairyland residents have been served and 

accommodated by Eastasia – they “have been treated as other Eastasian nationals” since the 

Peace Treaty of 1918 (¶9, PO3). The Fairyland citizens were equally given the same guarantees 

as other provinces under the Eastasian Constitution (¶2, PO2). The existence of its own 

provincial authorities (¶14, PO1) ensures a “meaningful access to government to pursue their 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
31 Cameroon v. Nigeria, ¶¶69-70, 223. 
32 Cameroon v. Nigeria, ¶¶69-70, 223. 
33 U.N.G.A. Res. 2625, Principle 5.7. 
34 ICCPR, Art. 1; ICESCR, Art. 1; U.N.G.A. Res. 2625, Principle 5; UN Charter, Art. 1.2. 
35 Secession of Quebec, ¶126. 
36 U.N.G.A. Res. 2625, Principle 5.7. 
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political, economic, cultural and social development.” 37  Hence, absent any violation by 

Respondent State of the right to self-determination of Fairyland residents, its territorial integrity 

must prevail.38 

 

26. Under international law, external self-determination may be granted only under exceptional 

circumstances,39 which Claimant has the burden of proof to establish.40 Otherwise, States cannot 

enjoy the presumption of territorial integrity against a claim of external self-determination.41 

 

27. The exceptional circumstances that would warrant a valid exercise of external self-

determination arise when a people’s “human rights are consistently and flagrantly violated”42 or 

if a State implements “systematic discrimination practices.”43 None of these circumstances even 

remotely exist in this case as the Record is devoid of any reference or allegation of human rights 

violations or systematic discrimination practices on the part of Eastasia. In effect, the sole basis 

of Fairyland’s claim is the fact that Fairyland residents “do not identify with Eastasia and prefer 

to be reunited with Euroasia” (¶14, PO1), ultimately driven by Euroasia having “long advocated” 

for self-determination of Fairyland residents (¶3, PO2). 

 

28. Mere preference for reunification with Euroasia (¶14, PO1), however, does not sufficiently 

establish the exceptional circumstances that would warrant a finding of a right to external self-

determination under international law. 44 As in Aaland Island,45 at most, Fairyland residents are 

merely asserting an “unswerving affection”46 to its former motherland. Such preference does not 

take precedence over Eastasia’s legal claim47 over Fairyland, which stemmed from cession48 

effected through the Peace Treaty of 1918, to which Euroasia had given its sovereign consent 

(¶9, PO3). 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
37 Secession of Quebec, ¶138. 
38 U.N.G.A. Res. 2625, Principle 5.7. 
39 Secession of Quebec, ¶112; Aaland Island 4. 
40 Cheng 306; Eastern Greenland 49. 
41 U.N.G.A. Res. 2625, Principle 5.7. 
42 Loizidou v. Turkey 24. 
43 Dersso. 
44 Secession of Quebec, ¶151. 
45 Aaland Island. 
46 Aaland Island 1. 
47 Shaw 363. 
48 Shaw 360. 
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29. Moreover, even if Fairyland residents had valid justification for an exercise of external self-

determination, secession was not validly effected, as it was not pursuant to the domestic laws of 

Eastasia. “Peoples are expected to achieve self-determination within the framework of their 

existing state.”49 Eastasia’s Constitution allows provincial referendum exclusively for “matters 

within the exclusive competence of that province” (¶2, PO2). Secession is a matter of 

international and national concern, as it would lead to the dismemberment or impairment of a 

State,50 and as it would entail a change in the legal bond between Fairyland and Eastasia.51 

Hence, the 1 November 2014 referendum (¶14, PO1) is invalid for failure to include the 

participation of the Eastasian State. “In non-colonial situations, secession can only take place 

with the approval of the parent State.”52 The opposition of Eastasia to the referendum (¶14, PO1) 

must be considered a factor for its invalidity, as the conduct of the parent State determines if the 

secession violated its territorial integrity.53 

 

30. In light of the abovementioned circumstances, the referendum had no legal effect on the 

borders of Eastasia (¶14, PO1), as “[t]he democratic vote, by however strong a majority, would 

have no legal effects on its own… and could not push aside… the rule of law.”54 Therefore, 

Fairyland was a part of Eastasian territory at the time the Euroasian armed forces entered 

Fairyland (¶14, PO1). Hence, such constitutes a violation of peremptory norm.55 

 

b. Respondent has the obligation not to recognize the effects of the unlawful annexation.56 

 

31. The grant of nationality is not recognized under international law as valid and effective, if 

such were accomplished by an illegal situation.57 Such is pursuant to Article 41 of the Articles on 

the Responsibility of States for Internationally Wrongful Acts (“ASR”), which mandates a duty 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
49 Secession of Quebec, ¶154. 
50 U.N.G.A. Res. 2625, Principle 5.7.  
51 Secession of Quebec, ¶¶149-150. 
52 Vidmar 38. 
53 Secession of Quebec, ¶¶154-155. 
54 Secession of Quebec, ¶151. 
55 UN Charter, Art. 2.4; Nicaragua v. U.S.A., ¶189. 
56 ASR, Art. 41. 
57 Hague Convention, Art. 1; ASR, Art. 41. 
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of abstention58 – an “obligation of collective non-recognition… of the legality of situations 

resulting directly from serious breaches.”59 

 

32. The issuance to Claimant of an identity card and passport (¶4, PO2) is part of Euroasia’s 

malicious scheme to “create a fait accompli [(“an accomplished fact”)] on the ground that could 

well become permanent… tantamount to de facto annexation.” 60  The amendment of the 

Citizenship Act (¶4, PO2), occurred on the very same date when Euroasia’s armed forces 

illegally entered Eastasia’s province of Fairyland (¶14, PO1; ¶4, PO2). Its application in favor of 

Fairyland residents occurred on the very same date Euroasia had officially declared Fairyland as 

part of its own territory (¶14, PO1; ¶4, PO2). Such Euroasian scheme is substantially similar to 

that applied by Russia in the unlawful annexation of Crimea in 2014, as Russia had been 

reported to forcedly impose its citizenship to Crimean residents, as part of its efforts to 

consolidate control over the disputed territory.61 

 

33. Since the totality of circumstances 62  surrounding the conferment of nationality is 

undoubtedly connected to a series of illegalities, no legal rights can derive from it following the 

principle of ex injuria jus non oritur (“law does not arise from injustice”).63 

 

c. The VCSS is inapplicable for the purposes of invoking the Euroasia BIT. 

 

34. The illegality of the annexation precludes the application of the VCSS, as such Convention 

“applies only to the effects of a succession of States occurring in conformity with international 

law.”64 Even assuming the VCSS were applicable, Article 15 on the succession of treaties65 does 

not result in the automatic conferment of rights under the Euroasia BIT to all Fairyland residents. 

The protection of the Euroasia BIT is only extended to investors who meet the nationality 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
58 ASR Commentary 267. 
59 ASR Commentary 267. 
60 Wall Advisory Opinion, ¶121. 
61 Human Rights Report. 
62 Soufraki v. U.A.E., ¶62. 
63 Niko Resources v. Bangladesh, ¶436. 
64 VCSS, Art. 6. 
65 VCSS, Art. 15. 
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requirement in Article 1.2 of the said BIT.66 Hence, a Fairyland resident, such as Claimant (¶2, 

PO1), would still have to prove Euroasian nationality to invoke the Euroasia BIT.67 

 

iii. In any case, Claimant’s Eastasian nationality must prevail, as it is with Eastasia that 

Claimant shares an effective link.68 

 

35. Irrespective of the issue on the legality of Euroasia’s annexation of Fairyland, Respondent is 

not bound to recognize Claimant as an Eastasian national in the absence of an effective link with 

Euroasia.69 

 

36. Assuming without conceding that Claimant had validly acquired Euroasian nationality, 

Claimant would then possess dual nationality, as he had not renounced his Eastasian nationality 

(¶2, PO3). A conflict of nationality must be resolved in favor of the State with which the 

individual shares an effective link.70  

 

37. An individual’s effective link is grounded on a “social fact of attachment, a genuine 

connection of existence, interests and sentiments, together with the existence of reciprocal rights 

and duties.”71 In this case, contrary to Claimant’s assertions, Claimant does not share an effective 

link with Euroasia for several reasons. First, Claimant has always been a resident of Fairyland 

(¶2, PO1), which has been a part of Eastasia since 1918 (¶4, PO2; ¶9, PO3). Second, Claimant’s 

familial ties to Euroasia are trifled by the fact that his grandparents voluntarily renounced 

Euroasian nationality for Eastasia, and that his parents were born Eastasian (¶4, PO2). Third, 

Euroasia was not “the centre of his interests and business activities,”72 as Claimant chose to 

study (¶8, PO1) and establish his business in Oceania (¶2, PO1) for the past two decades. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
66 Euroasia BIT, Art.1.2. 
67 Euroasia BIT, Art. 1.2. 
68 Nottebohm 22-23. 
69 ILC Nationality Articles, Art. 19.1. 
70 Nottebohm 22. 
71 Nottebohm 23. 
72 Nottebohm 25. 
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38. Claimant cannot rely on the general assertion of Fairyland residents’ preference to be part of 

Euroasia (¶14, PO1) in order to establish an effective link. Following Nottebohm,73 the unique 

circumstances pertaining to Claimant as an individual must be considered in determining his 

nationality.74 In this case, the abovementioned facts demonstrate Claimant’s effective link to 

Eastasia. Hence, from the viewpoint of international law, Respondent is not required75 to “give 

effect to a nationality attributed by a State concerned in disregard of the requirement of an 

effective link.”76  

 

39. Since “what is normal, customary, or more probable is presumed, and that anything to the 

contrary has to be proved by the party alleging it,”77 in the absence of valid conferment of 

nationality by law (I.A.i) and an effective link between Claimant and Euroasia (I.A.iii), Claimant 

remains Eastasian (¶2, PO1) for all intents and purposes.  

 

40. Since the Euroasia BIT does apply to Claimant who is an Eastasian national (¶2, PO2), this 

Tribunal does not have jurisdiction.  

 

B. Claimant failed to comply with the necessary pre-arbitral steps stipulated under the 

dispute settlement provisions in Article 9 of the Euroasia BIT.  

 

41. The right to international arbitration for disputes between an investor and a host State is “not 

provided for unreservedly.” 78  As consent is the “cornerstone of all international treaty 

commitments,” 79  the contracting parties of the Euroasia BIT (¶1, PO1) – Euroasia and 

Respondent – have specifically negotiated and agreed on the terms to which they will submit 

themselves to the jurisdiction of an international tribunal80 and any conduct that falls outside the 

ambit of that consent necessarily does not bind the State. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
73 Nottebohm. 
74 Nottebohm. 
75 ILC Nationality Articles, Art. 19.1. 
76 ILC Nationality Articles Commentary. 
77 Cheng 306. 
78 Wintershall v. Argentina, ¶116. 
79 Daimler v. Argentina, ¶168. 
80 Wintershall v. Argentina, ¶117. 
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42. Article 9 of the Euroasia BIT indicates the “sovereign agreement”81 of Respondent and 

Euroasia,82 which “cannot be bypassed or otherwise waived by the Tribunal as mere ‘procedural’ 

or ‘admissibility-relater’ matter.”83 States cannot be compelled to consent to arbitration.84 Hence, 

non-fulfillment of the pre-arbitral steps set forth in the BIT does not grant this Tribunal 

jurisdiction over the present dispute.85 

 

43. Under Article 9 of the Euroasia BIT, the right to international arbitration is specifically 

conditioned upon the cumulative compliance with the following requisites: an attempt at an 

amicable consultation between the parties to the dispute,86 and the prior commencement of 

domestic proceedings.87 The terms of the Euroasia BIT provide “a specific sequential process 

whose order must be strictly observed,”88 and not merely “a menu of dispute settlement options 

on an a la carte basis”89 available to the investor.  

 

44. The provisions of Article 9 must be read as a whole,90 such that for Claimant to initiate 

arbitration proceedings, he must first comply91 with Articles 9.1, 9.2, and 9.3 of the Euroasia 

BIT.92 Claimant cannot selectively comply with certain provisions of the Euroasia BIT as it 

deems convenient and at the same time disregard the other provisions on which the Contracting 

Parties had specifically conditioned their consent.93 This interpretation is supported by the fact 

that “each subsequent step refers explicitly back to the prior step.”94  

 

45. Further, exhaustion of domestic remedies is CIL requirement. 95  Such requirement is 

jurisdictional in nature, and not merely procedural.96 Hence, even if amicable settlement is 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
81 Daimler v. Argentina, ¶193. 
82 Daimler v. Argentina, ¶193. 
83 Daimler v. Argentina, ¶194. 
84 Daimler v. Argentina, ¶174; Status of Eastern Carelia 27. 
85 Daimler v. Argentina, ¶174; Status of Eastern Carelia 27. 
86 Euroasia BIT, Art. 9.1. 
87 Euroasia BIT, Art. 9.2, Art. 9.3. 
88 Daimler v. Argentina, ¶182. 
89 Daimler v. Argentina, ¶182. 
90 Impregilio S.p.A. v. Argentina, ¶¶80, 86, 90-91. 
91 Daimler v. Argentina, ¶182; Impregilio S.p.A. v. Argentina, ¶¶80, 86, 90-91. 
92 Euroasia BIT, Art. 9. 
93 Daimler v. Argentina, ¶174; Status of Eastern Carelia 27. 
94 Daimler v. Argentina, ¶182.  
95 ELSI, ¶350; Amerasinghe 285. 



 15 

deemed complied with (¶4, PO3), Claimant’s failure to exhaust domestic remedies precludes the 

tribunal from acquiring jurisdiction (i). It cannot be hastily presumed that the exhaustion of 

domestic remedies is oppressive97 or futile98 so as to easily discard them (ii).99  

 

i. Claimant failed to exhaust domestic remedies, as he refused to give  Respondent sufficient 

opportunity to redress his grievances.100 

 

46. Article 9.2 of the Euroasia BIT must be read in relation to Article 9.3 of the Euroasia BIT, as 

there is an inextricable connection between both provisions.101 Article 31.1 of the Vienna 

Convention on the Law of Treaties (“VCLT”) provides, “[a] treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms… in their context.”102 

 

47. The stipulation under Article 9.2 that a dispute “may be submitted to the competent judicial 

or administrative courts” cannot be construed in isolation from Article 9.3,103 such as to draw the 

erroneous conclusion that domestic proceedings are left to the sole discretion of the investor. 

While the possibility to resort to international arbitration is mentioned in Article 9.3, it refers 

back to Article 9.2, wherein it is only when the dispute has not been resolved after twenty four 

months from the date of the notice on the commencement proceedings, that “it may be referred 

to international arbitration.”104 

 

48. Claimant failed to comply with Article 9.2,105 as the dispute was not even “submitted to the 

competent judicial or administrative courts”106 of Respondent State. Among the options available 

to him include, but are not limited to, the following: he could have asked the Oceanian 

Constitutional Tribunal to set aside the E.O. (¶6, PO3), or he could have requested the President 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
96 Daimler v. Argentina, ¶¶193-194. 
97 Wintershall v. Argentina, ¶125. 
98 Duke v. Ecuador, ¶¶400-401. 
99 Wintershall v. Argentina, ¶125; Duke v. Ecuador, ¶¶400-401. 
100 Burlington Resources v. Ecuador, ¶312. 
101 Impregilio S.p.A. v. Argentina, ¶¶80, 86, 90-91. 
102 VCLT, Art. 31. 
103 Impregilio S.p.A. v. Argentina, ¶80, 86, 90-91. 
104 Euroasia BIT, Art. 9.2. 
105 Euroasia BIT, Art. 9.2. 
106 Euroasia BIT, Art. 9.2. 
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to reconsider her decision on the E.O. (¶10, PO3). As Claimant attributes Rocket Bombs’ losses 

to the E.O. (¶16, ¶17, PO1), the lifting of the E.O. would have provided Claimant the redress he 

is seeking before the Tribunal. However, Claimant failed to give Respondent sufficient 

“opportunity to redress the problem,”107 as it hastily proceeded to arbitration. Such failure to 

provide the State sufficient “opportunity to redress the problem”108 indicates that the domestic 

remedies were not exhausted. 

 

49. A plain reading of the said provisions taken in their context,109 shows that the Contracting 

Parties conditioned their consent to international arbitration on the prior institution of domestic 

proceedings. Without exhausting available domestic remedies, Claimant’s right to international 

arbitration is merely inchoate, and up to this point had never vested upon him. Failure to comply 

with pre-arbitral steps is a fatal jurisdictional defect,110 as it unduly extends the scope of the 

consent of the Contracting Parties. Hence, Claimant cannot invoke this Tribunal’s jurisdiction. 

 

ii. Claimant cannot invoke futility as an exception to the doctrine of exhaustion of local 

remedies. 

 

50. Given Claimant’s failure to initiate any domestic proceeding (I.B.i), Claimant cannot make 

an objective assertion that domestic court proceedings, whether they partake of judicial or 

administrative nature, would have been dilatory or partial, so as to render such remedy futile.111 

Any allegation of futility on the part of Claimant under the circumstances would be premature,112 

if not self-serving.  

 

51. The obvious convenience of a direct resort to international arbitration, when adequate and 

effective remedies existed, is not a ground to which the jurisdictional requirement can be 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
107 Burlington Resources v. Ecuador, ¶312. 
108 Burlington Resources v. Ecuador, ¶312. 
109 VCLT, Art. 31. 
110 Enron v. Argentina, ¶88. 
111 Duke v. Ecuador, ¶401. 
112 Duke v. Ecuador, ¶401. 
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dispensed with. Hence, as Claimant failed to comply with the necessary pre-arbitral steps in 

Article 9 of the Euroasia BIT,113 this Tribunal cannot exercise its jurisdiction over this dispute. 

 

C. Claimant erroneously relies on the MFN clause under Article 3.1 of the Euroasia BIT 

(Req. for Arb.) as a means to invoke the dispute settlement provisions under the Eastasia 

BIT. The MFN clause only applies to substantive matters of the Euroasia BIT (i). Hence, 

Claimant cannot invoke Article 8 of the Eastasia BIT as the basis for this Tribunal’s 

jurisdiction (ii). 

 

i. The MFN clause only applies to substantive rights involving “other investment matters.”114   

 

52. In Plama v. Bulgaria,115 the Tribunal held that: 

MFN provision in a basic treaty does not incorporate… [the] dispute 
settlement provision in another treaty, unless the MFN provision in the basic 
treaty leaves no doubt that the Contracting Parties intended to incorporate 
them.116 
 

The absence of dispute settlement or procedural matters in the MFN clause, found in Article 3, of 

the Euroasia BIT,117 leaves doubt that as to whether the Contracting Parties intended to 

incorporate them.  

 

53. Dispute settlement cannot be considered as “other investment matters”118 contemplated under 

the MFN clause. This is so because the word “investment” qualifies the phrase “other matters” in 

the Euroasia BIT,119 to differentiate it from the “all matters”120 as used in the BIT involved in 

Maffezini v. Spain.121 The express inclusion of the qualifying word “investment” limits the 

subject matter to which the MFN clause could be applied. Thus, to determine the scope of “other 
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113 Euroasia BIT, Art. 9. 
114 Euroasia BIT, Art. 3.1. 
115 Plama v. Bulgaria, Jurisdiction, ¶223. 
116 Plama v. Bulgaria, Jurisdiction, ¶223. 
117 Euroasia BIT, Art. 3. 
118 Euroasia BIT, Art. 3.1. 
119 Euroasia BIT, Art. 3. 
120 Maffezini v. Spain, Jurisdiction, ¶53. 
121 Maffezini v. Spain, Jurisdiction, ¶53. 
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investment matters,”122 applying Article 31 of the VCLT, “other investment matters”123 must be 

interpreted in its ordinary meaning as taken from the context of the Euroasia BIT read as a 

whole.124  

 

54. The MFN clause,125  taken in its proper context,126 in relation to Article 1.1,127 the Euroasia 

BIT enumerates an exhaustive list of “investment matters”128 and defines “investment”129 as 

“every kind of asset directly or indirectly invested by an investor.”130 Taking such definition into 

context and applying ejusdem generis (“of the same kind or nature”),131 “other investment 

matters”132 must be construed to mean other matters related to investments as defined in Article 

1.1, aside from “income and activities related to such investments.”133  

 

55. On the contrary, dispute settlement is a procedural matter, of a different nature from “income 

and activities related to such investments and to such other investment matters.”134 Therefore, 

“other investment matters” 135  cannot serve as a catch-all provision that includes dispute 

settlement.  

 

56. Moreover, the exceptions to the application of the MFN clause, provided for in Article 3.2,136 

should be construed to further qualify the substantive matters contemplated under Article 3.1.137 

Thus, the Tribunal in Daimler v. Argentina138 held that as a matter of international practice, 

all of the typical exceptions to MFN treatment observed… deal exclusively 
with the contracting States’ direct treatment of foreign investments, never 
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122 Euroasia BIT, Art. 3.1. 
123 Euroasia BIT, Art. 3.1. 
124 VCLT, Art. 31. 
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with the international resolution of investor-State disputes arising out of that 
treatment.139  
 

In light of such pronouncement, the lack of an express mention excluding dispute settlement 

provisions does not, by necessary implication, indicate the inclusion of dispute settlement 

provisions within the scope of application of the MFN clause140 of the Euroasia BIT.141 

 

57. The MFN clause cannot be extended so as to include matters outside the expressly limited 

subject matter of the BIT. To widen the application of the MFN clause would “expose the host 

State to treaty-shopping by the investor among an indeterminate number of treaties.”142 

 

ii. Given the restrictive application of the MFN clause, Claimant cannot invoke Article 8 of the 

Eastasia BIT to circumvent the mandatory pre-arbitral steps of the Euroasia BIT. 

 

58. To expand the application of the MFN clause is to set an absurd precedent that allows an 

investor to unilaterally dislodge the dispute settlement provisions spelled out in a treaty by 

selecting other dispute settlement provisions that have been specifically negotiated with different 

parties under different circumstances.143 Such liberal construction of the MFN clause would 

unduly deviate from the “sovereign agreement”144 of the Contracting Parties to the Euroasia BIT.  

 

59. An extension of an MFN clause to dispute settlement provisions would constitute an undue 

restriction on a State’s sovereignty, which under general international law, is not presumed.145 

Any doubt must be resolved against its expanded application.146 Thus, since Claimant cannot 

invoke Article 8 of the Eastasia BIT,147 through the MFN clause of the Euroasia BIT,148 this 

Tribunal does not have jurisdiction. 
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D. Claimant must comply with the requirement of clean hands for his investment to be 

protected under the Euroasia BIT (i). As Claimant comes before the Tribunal with unclean 

hands, his claims are not admissible (ii). 

 

i. Clean hands is required for Claimant’s investment to be protected under the Euroasia BIT. 

 

60. If the MFN clause of the Euroasia BIT may be invoked to access the dispute settlement 

provisions of the Eastasia BIT, Claimant is subject to certain limitations.149 The Tribunal in 

Maffezini v. Spain150 emphasized:  

As a matter of principle, the beneficiary of the clause should not be able 
to override public policy considerations that the contracting parties might 
have envisaged as fundamental conditions for their acceptance of the 
agreement in question, particularly if the beneficiary is a private 
investor.151 

 

61. In order for Claimant to invoke the dispute settlement provisions of the Eastasia BIT, he must 

have first complied with the clean hands clause embodied in Article 1.1 of the Eastasia BIT. 

Following Article 1.1 of the Eastasia BIT, investments must be made “in accordance with the 

laws and regulations” of the host State for BIT protection to be accorded to such investments.152 

 

62. Such rule was affirmed in Phoenix v. Czech Republic,153 wherein the Tribunal held that the 

legality of the investment and good faith must be present to satisfy the conditions for the 

existence of a protected investment.154 

 

63. In any case, even if the Euroasia BIT does not expressly contain an “in accordance with law” 

clause, compliance with the domestic laws of the host State is still a requirement for investment 

protection.155 The mandatory nature of a claimant coming to the Tribunal with clean hands is 
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grounded on the principle of good faith, “which governs legal relations in all of their aspects and 

content.”156 

 

ii. Claimant has violated Respondent’s domestic laws in bad faith. 

 

64. Although Claimant’s purchase of shares was initially and ostensibly in accordance with 

Respondent’s laws, the investment became illegal when Claimant acquired the license through 

extra-legal means on 23 July 1998 (¶6, PO1). Claimant’s investment was thus “effectuated” 

through illegal acts, and therefore in violation of the clean hands doctrine.157 

 

65. Respondent’s Environment Act 1996 (“Environment Act”) requires arms production 

companies to adjust its production line to meet the environmental standards, provide evidence of 

compliance, and subject the operations to inspection of the NEA (¶4, PO1; ¶1, PO2). Claimant 

only complied with the Environment Act on 1 January 2014 (¶13, PO1), yet obtained a license 

prior to its compliance, on 23 July 1998 (¶6, PO1). Circumventing the Environment Act and 

obtained a license without complying with the legal requirements provides proof that Claimant 

obtained the license in violation of the Environment Act. 

 

66. Because of the non-compliance with the Environment Act, Claimant has been compromising 

Respondent’s environment during the entire course of his operations, as his production line did 

not meet the standards necessary to guarantee environmental protection (¶13, PO1). Such acts 

contravene the intent of the parties under the Euroasia BIT that the objectives be achieved “in a 

manner consistent with the protection of… the environment.”158 Claimant’s belated compliance 

(¶13, PO1) merely mitigates any further environmental damage, but does not cure his unlawful 

conduct. It does not reverse the circumstance that the investment was “effectuated” through 

fraudulent means (¶6, PO1).159 To rule otherwise would be contrary to the principle dolus suus 

neminem relevat (“no one is exonerated from his own fraud”).160 

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
156 Inceysa v. El Salvador, ¶230. 
157 Inceysa v. El Salvador, ¶242. 
158 Euroasia BIT, Preamble. 
159 Inceysa v. El Salvador, ¶242. 
160 Inceysa v. El Salvador, ¶240. 



 22 

67. Further, the highly irregular circumstances surrounding the acquisition of the license strongly 

support a finding of bribery. Bribery is among the offenses of corruption which the United 

Nations Convention Against Corruption (“UNCAC”), to which Euroasia, Eastasia, and 

Respondent State are all Contracting Parties (¶3, PO3), denounces.161 Bribery is defined as: 

The promise, offering or giving, to a public official, directly or indirectly, of 
an undue advantage… in order that the official act or refrain from acting in 
the exercise of his or her official duties.162  

 

68. Criminal proceedings have been initiated against Claimant as a result of an investigation on 

his procurement of the license (¶19, PO1; ¶5, PO2). Claimant was positively identified as among 

those having engaged in bribery with the NEA President in order to obtain the license without 

complying with the Environment Act (¶5, PO2). The facts lead to no other conclusion163 than 

that Claimant had given pecuniary gratification (¶18, ¶19, PO1) in order for the NEA President 

to issue a license (¶6, PO1) and to refrain from conducting compliance proceedings (¶1, PO3). 

“This indirect evidence is admitted in all systems of law, and its use is recognized by 

international decisions,”164 especially “when it is based on a series of facts linked together and 

leading logically to a single conclusion.”165 

 

69. Hence, in making a finding of bribery for the purposes of investment protection, proof 

beyond reasonable doubt need not be adduced considering that bribery is a covert act.166 It is a 

general principle that there is “no strict judicial rules of evidence binding upon international 

arbitral tribunals.”167 Ultimately, it is for this Tribunal to solely determine if the totality of the 

evidence proves bribery renders Claimant’s hands unclean, such as to preclude the admissibility 

of his claims. 

 

70. In the international plane, bribery is deemed to be contrary to international public policy.168 It 

is a form of corruption that the international community considers a threat “to the stability and 
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security of societies, undermining the institutions and values of democracy, ethical values and 

justice.”169 As such, the UNCAC calls on the international community “[t]o promote and 

strengthen measures to prevent and combat corruption more efficiently and effectively.”170 

Pursuant to such collective goal, “other [non-criminal] remedial action,”171 may be taken against 

corrupt actors. “[T]he condemnation of corrupt practices must be translated into all relevant 

fields of law,”172 including the “law of dispute resolution”173 in order for the international 

community to “contribute to a consistent reaction to corrupt practices.”174 Hence, this Tribunal 

should not uphold Claimant’s claims in relation to his investment obtained by corruption.175 The 

admission of Claimant’s claims, despite his act of bribery, would be inimical to the object and 

purpose of the UNCAC, as it would promote a culture of impunity.176 Corrupt investors would 

be able to hide behind investment protection laws. 

 

71. Respondent cannot be faulted for allowing Rocket Bombs to operate without complying with 

the environmental requirements. Such is because “[t]here is no indication in the record that 

[Respondent] knew, should have known or could have known of the covert arrangements”177 

between the NEA President and Claimant (¶6, PO1). Prior to the anonymous denunciation of 

NEA’s bribery (¶18, PO1), Respondent had no knowledge of Rocket Bombs’ failure to meet the 

environmental standards. 

 

72. Article 7 of the ASR limits the attribution of ultra vires (“beyond the powers”) conduct of 

State organs to situations wherein “the organ, person or entity acts in that capacity.”178 The ASR 

Commentary provides that such provision expressly limits the attributable conduct to the organs 

acting in an official capacity, and not to the “private actions or omissions of individuals who 

happen to be organs or agents of the State.”179 The meeting between the NEA President and 
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Claimant was a “private meeting” (¶6, PO1) between the two parties. The act of bribery which 

had occurred during such “private meeting (¶6, PO1) is essentially a private act which cannot be 

attributed to Respondent State.180  

 

73. Further, such lack of attributability to the State, in the absence of knowledge over the illegal 

act or its authors was emphasized by the Court in Corfu Channel:181 

It cannot be concluded from the mere fact of the control exercised by a 
State… that the State necessarily knew or ought to have known, of any 
unlawful act perpetrated there, nor… the authors.182 

 

Hence, Respondent cannot be precluded from raising unclean hands, as it is not bound by the 

acts of the NEA President, which had been done in his private capacity and which could not have 

been known to the State. 

 

74. Due to the illegality surrounding Claimant’s investment, applying the clean hands doctrine, 

Claimant cannot benefit from the rights granted by either of the BITs, including access to the 

jurisdiction of the Tribunal.183 To sustain the protected status of Claimant’s investment and to 

enable him to seek recourse through international, would allow him to benefit from his own 

wrong. Such would be contrary to the principle of ex injuria jus non oritur (“law does not arise 

from injustice”).184 
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II. RESPONDENT DID NOT EXPROPRIATE CLAIMANT’S INVESTMENT, AS THERE IS NO 

SUBSTANTIAL DEPRIVATION (A). RESPONDENT’S E.O. WAS A VALID EXERCISE OF ITS POLICE 

POWER (B). IN ANY CASE, THE ESSENTIAL SECURITY INTEREST (“ESI”) CLAUSE185 ALLOWS 

FOR THE E.O. (C). 

 

A. The E.O. was not a form of expropriation, as there was no substantial deprivation of 

Claimant’s investment.186 

 

75. Expropriation is characterized by a taking of property or unreasonable interference with the 

use, enjoyment, or disposal of property for an unreasonable period of time.187 Respondent did not 

take the property of Claimant, nor did it unreasonably interfere with the use, enjoyment, or 

disposal of property for an unreasonable period of time. 

 

76. Article 4.1 of the Euroasia BIT defines indirect expropriation as “any other measure the 

effects of which would be tantamount to expropriation.”188 The ordinary meaning of such 

definition was affirmed in Tecmed v. Mexico,189 where the Tribunal held that there is indirect 

expropriation when the effects of a measure amount to a direct taking.190 

 

77. The protected investment in this case is Claimant’s ownership of Rocket Bombs shares – “the 

shares, all the shares, but only the shares.”191 Following Tecmed v. Mexico test,192 the effects of a 

direct taking of the shares would be the loss of control over the investment.193 The contrary 

exists here. Claimant continues to maintain 100% stock ownership and control of Rocket Bombs 

(¶17, PO1).  
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78. Claimant cannot assert that the “complete standstill in arms production” (Req. for Arb.) 

results from expropriation. In Sempra v. Argentina,194 it was held that adverse effects alone do 

not warrant a finding of indirect expropriation.195 A finding of indirect expropriation “would 

require that the investor no longer be in control of its business operation.”196 There is no loss of 

control in this case as Respondent did not “interfere directly in the internal operations of [the 

company] or displace the Claimant as the controlling shareholder.”197 Claimant continues to be 

the President and sole director of Rocket Bombs (¶2, PO1), as he retains full ownership of 100% 

of Rocket Bombs shares (¶17, PO1). Hence, as he continues to be in the position to “manag[e] 

the day-to-day operations of the company,”198 there is no indirect expropriation. 

 

79. Further, Rocket Bombs’ assets and resources remain intact. Its factories, lands, machinery, 

license, and labor force were not affected by the E.O.. As held in Starret Housing v. Iran,199 

“expropriation is only found when property rights are rendered so useless there is no other 

explanation but a finding of expropriation.”200 In this case, as Claimant can still exercise property 

rights over Rocket Bombs’ shares and assets, there could be no finding of expropriation.  

 

80. Contrary to Claimant’s contention, the E.O.’s effects are not permanent or irreversible. The 

effects of the E.O. must have caused a “permanent, severe deprivation of [Claimant’s] rights 

with regard to [his] investment (i), or almost complete deprivation of the value (ii)”201 of his 

shares, in order for the E.O. to constitute an expropriation. Following the ruling in LG&E v. 

Argentina,202 “the expropriation must be permanent… it cannot have a temporary nature.”203 

Thus, given the lack of permanency in the effects of the E.O., there is no indirect expropriation. 
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i. There was no “permanent, severe deprivation of [Claimant’s] rights.”204  

 

81. Claimant’s assertion that he “could neither conduct the business, nor sell it” (¶17, PO1) is not 

a “permanent, severe deprivation of [his] rights.”205 This is because “not all government 

regulatory activity that makes it difficult or impossible for an investor to [conduct his] 

business”206 constitutes a deprivation amounting to an indirect expropriation. 

 

82. In any case, the implementation of the E.O. is not permanent. Should the President reconsider 

her decision on the imposition of the E.O., following the provisions of the Oceanian Code of 

Administrative Procedure (¶10, PO3), or should the “unusual and extraordinary threat to the 

natural security and foreign policy” (E.O.) pass when the unlawful annexation ends, the E.O. will 

be lifted. As Claimant maintains control over Rocket Bombs’ shares and assets, he can once 

again turn Rocket Bombs into a prosperous company (¶12, PO1), as he had done when he 

purchased shares in Rocket Bombs when it was in a decrepit state (¶2, PO1).  

 

ii. There is no “almost complete deprivation of the value of [Claimant’s] investment.”207  

 

83. The facts are bereft of any indication that there was an “almost complete deprivation of the 

value of [Claimant’s] investment.”208 A “rapid decrease in the value of its shares” (¶17, PO1) 

does not entail an “almost complete deprivation of the value”209 of Rocket Bombs, as its factories 

(¶12, PO1) and production line (¶13, PO1) continue to exist and add value to the investment. “A 

mere loss in the value of the investment, even if important, is not an indirect expropriation.”210 

 

B. The E.O. was an exercise of the State’s “sovereign powers within the framework of its 

police power”211 and is thus indisputably non-compensable.212 The Tribunal in Methanex v. 
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U.S.A.213 defined the elements of a general regulatory measure – public purpose (i), non-

discrimination (ii), due process (iii), and lack of specific commitments (iv).214 Further, the 

Tribunal in Continental Casualty v. Argentina215 emphasized that government regulations 

are not a “form of expropriation and do not require indemnification”216 provided the 

measures are proportional (v).217  

 

i. The E.O. was pursuant to a public purpose, as the unlawful annexation of Fairyland (a) 

triggered international obligations of Respondent (b), and it became necessary to enact the 

E.O. to fulfill such obligations (c). 

 

a. The annexation of Fairyland to Euroasia was unlawful. 

 

84. The annexation of Fairyland to Euroasia was effected through the hostile occupation of the 

Euroasian armed forces. Notwithstanding the bloodless entry (¶14, PO1), the mere presence of 

armed forces already constitutes a threat or use of force,218 as it creates an atmosphere of 

intimidation preventing Eastasia from entering its territory, so as not to provoke another war. The 

established presence of Euroasian armed forces, equipped with modernized arms (¶9, PO1) 

serves as a threat to any entity that may oppose the actions and objectives of Euroasia. Similar to 

the situation in Crimea, the unlawful annexation “was clearly coercive in the sense that it was an 

unconsented military presence.”219 

 

b. The violation of a peremptory norm triggers the obligation of members of the international 

community under the ASR.220 

 

85. The ASR codifies the obligation of States in the event of a breach of peremptory norm.221 

Article 41 of the ASR provides for two obligations of States.222 First, “States shall cooperate to 
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bring to an end through lawful means any serious breach [of peremptory norm].”223 Second, 

States shall not recognize the effects of any serious breach of peremptory norm, “nor render aid 

or assist in maintaining that situation.”224 The Court in the Wall Advisory Opinion225 affirmed 

such obligations, along with the United Nations Security Council regarding the annexation of 

Kuwait226 and the United Nations General Assembly regarding the secession of Crimea.227 

 

c. Respondent’s E.O. was necessary to fulfill its obligations under the ASR. 

 

86. Respondent, through the E.O., blocked property of persons within its territory from 

“contributing to the situation in the Republic of Eastasia” (E.O.). The sectors affected by the 

E.O. include “financial services, energy, metals and mining, engineering and defense” (E.O.). 

Such sectors contribute to the unlawful annexation, as they provide the means and methods 

necessary to continue Euroasia’s hostile occupation of Fairyland. 

 

87. Specifically, the E.O. affects Rocket Bombs because the arms delivered to Euroasia are being 

used to modernize the Euroasian armed forces (¶9, ¶15, PO1). It is through the modernized 

armed forces that Euroasia is able to continuously occupy Fairyland, as it creates an atmosphere 

of intimidation preventing Eastasia from retaking control over its territory. Thus, Rocket Bombs’ 

arms allows for the continuing violation of peremptory norm. 

 

88. In order to fulfill its obligations under the ASR, it was necessary for Respondent to enact the 

E.O.. Otherwise, the continuous supply of arms and other resources or services contemplated 

under the E.O. would defeat the objective and hinder the obligation of ending through lawful 

means the illegal annexation.228 Had Respondent allowed Rocket Bombs to continue supplying 
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arms to Euroasia, the modernization process of Euroasia’s armed forces (¶9, ¶15, PO1) would be 

successful in ensuring the success of a de facto annexation.229 

 

89. Respondent’s declaration of non-recognition of the unlawful annexation (¶16, PO1) is not 

sufficient compliance with its ASR obligations, as Article 41 further prohibits implied 

recognition through the actions of a State.230 Rocket Bombs arms bears the marking of a product 

of Respondent State. Despite Rocket Bombs’ sole owner being not a national of Respondent (¶2, 

PO1), the company’s factories, materials, labor, license, origin, and incorporation is undisputedly 

of Respondent State (¶2, ¶3, ¶11, PO1). Therefore, as each Rocket Bombs arm bears the 

markings of Respondent, each delivery from Respondent’s territory to Euroasia is and appears as 

a form of support to the modernization of its armed forces (¶9, ¶15, PO1) necessary for the 

unlawful annexation. 

 

90. The E.O. was necessary to fulfill Respondent’s obligation not to recognize the unlawful 

annexation, expressly through declarations or impliedly through actions.231 The E.O. ensured that 

property that could aggravate and proliferate the illegal situation, located in Respondent’s 

territory, is blocked from entering Euroasia (E.O.), and therefore ensuring against the implied 

recognition of or assistance to the unlawful annexation. 

 

91. Should Respondent contribute to the recognition of the illegal situation, it might cause a fait 

accompli,232 as recognition has been seen as a method of endowing a State with legal personality 

or an “acceptance by States of an already existing situation.”233 In effect, this would risk the 

legitimization of the unlawful annexation of Fairyland to Euroasia through the threat or use of 

force in a hostile occupation.  

 

92. Hence, the E.O. was validly enacted pursuant to Respondent’s ASR obligations to the 

international community. 
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ii. The E.O. was not discriminatory. 

 

93. The E.O. applied to all “persons engaged in certain sectors of the Euroasian economy” 

(E.O.), including “financial services, energy, metals and mining, engineering, and defense” 

(E.O.). Sectoral classification does not breach the non-discrimination obligation, provided “there 

was no capricious, irrational, or absurd differentiation in the treatment accorded to the 

Claimant.”234 The limitation on the scope of application of the E.O. is not capricious, irrational, 

or absurd. The affected sectors all contribute to the unlawful annexation of Fairyland, as such 

sectors provide products and services necessary for Euroasia to continuously occupy the 

territory. 

 

94. Claimant is affected by the E.O., not because of any arbitrary discrimination, but because of 

his voluntary engagement in the Euroasian defense sector (¶9, ¶15, PO1; ¶6, PO2). “[C]ompanies 

operating in sectors other than the arms production sector” were also affected by the E.O. (¶10, 

PO3). A mere emphasis on the fact that Rocket Bombs is the only one affected in the arms 

production industry does not sufficiently establish that the measures are discriminatory. Claimant 

is affected as a consequence of Rocket Bombs being “the only company involved in arms trade 

with the Republic of Euroasia” (¶6, PO2).  

 

95. Absent any “intentional treatment in favor of a national against a foreign investor,”235 there is 

no discrimination. As the E.O. does not intentionally treat a national more favorable than a 

foreign investor, the element of discriminative behavior236 is wanting in this case. Therefore, the 

E.O. is valid for not being discriminatory. 

 

iii. The E.O. was enacted following due process. 

 

96. A State action, such as the promulgation of the E.O., is in accordance with due process if 

such is “within the legitimate sphere of legislative power.”237 The E.O. was “prepared and 
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published in accordance with Oceanian law” (¶7, PO2) pursuant to the International Emergency 

Economic Powers Act (¶7, PO2). Hence, due process was followed by Respondent in 

promulgating the E.O.. Thus, the E.O. is valid since it was not promulgated without due process. 

 

iv. The E.O. did not violate any specific commitments. 

 

97. Respondent did not make any specific commitment to Claimant with respect to an absolute 

protection of his investment.238 Such protection is not absolute239 and must accommodate a 

situation when there is a threat or breach of international peace or security. The existence of the 

ESI clause240 under the Euroasia BIT is a clear indication that protection under the BIT is not 

absolute, but subject to measures necessary for Respondent to fulfill its international 

obligations.241 

 

98. Therefore, the E.O. is valid, as Respondent did not violate any specific commitments to 

Claimant. 

 

v. The E.O. meets the requirement of proportionality. 

 

99. In measuring proportionality, the bilateral relations between the investor and the host State 

cannot be taken in isolation.242 Provided that the “measures are proportional to the public interest 

presumably protected thereby,”243 the proportionality requirement is not violated even if the 

measures would incidentally affect investors. 

 

100. The E.O. passes the test of proportionality. Considering the obligations of Respondent 

under international law (II.B.i), it was necessary for Respondent to ensure that property within 

its territory and under its control does not contribute to the aggravation and proliferation of the 

situation in Eastasia (E.O.). The blocking of property guarantees that no property bearing the 
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marks of Respondent will aid or assist in the continuation of the peremptory norm violation. In 

the case of LG&E v. Argentina, 244  the Tribunal recognized that an “across-the-board 

response,”245 such as the E.O., is necessary to meet the State’s objectives.246 

 

101. Further, other countries have also applied measures similar to the E.O. (¶11, PO3). Such 

fact shows that the E.O. is not disproportional or extraordinary, but part of a collective response 

of the international community to the continuous threat to Eastasia’s “peace, security, stability, 

sovereignty, and territorial integrity” (E.O.). Collective countermeasures are allowed under the 

ASR, 247 however such are undertaken by a State at its own risk.248 The lack of opposition of the 

international community or resolution of the Security Council proscribing such collective 

measures, including the E.O., indicate their validity, as a State would have been held responsible 

“for an unlawful act in the event of an incorrect assessment [of the demands of the situation].”249 

 

102. The E.O., thus, proportionately meets the aims of Respondent State. It cannot be considered 

arbitrary or disproportional as Respondent acted in a way it believed to be the best response to 

the unfolding crisis.250 

  

C. In any case, the Euroasia BIT, through the ESI clause,251 allows Respondent to enact the 

E.O.. 

 

103. Article 10 of the Euroasia BIT allows Respondent to invoke the ESI clause “to fulfill its 

obligations with respect to the maintenance of international peace or security.” 252  The 

Contracting Parties to the Euroasia BIT – Euroasia and Respondent – intended that obligations 

towards investors should not prevent the host State from taking measures it deems necessary 

pursuant to its international obligations.253  
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104. In promulgating the E.O. pursuant to the ESI clause,254 the CIL standard of necessity255 is 

not applied, as the Euroasia BIT allows Respondent to determine the existence of its essential 

security interests (i). The enactment of the E.O. is further supported by the provisions of the 

General Agreement on Tariffs and Trade (“GATT”) (ii). 

 

i. The E.O. was validly promulgated, pursuant to Respondent’s essential security interest.  

 

105. Given that the terms of the Euroasia BIT did not further qualify the circumstances in which 

the defense of ESI can be invoked, this indicates the intention of the Contracting Parties to grant 

the host State wide discretion to decide what measures to enact measures pursuant to 

international essential security interests. Hence, Respondent could enact measures, such as the 

E.O., to uphold international essential security interests, as it deems necessary. 

 

106. The Euroasia BIT being lex specialis (“law governing a specific subject matter”),256 the 

ASR itself precludes the application of its provisions, in light of the fact that the “international 

responsibility of [Respondent is] governed by special rules of international law,”257 which, in this 

case is the Euroasia BIT. Hence, the Tribunal must refer to the Euroasia BIT, as it is the 

governing lex specialis,258 before resort to the standard of necessity259 under CIL.260  

 

107. In light of the fact that “[t]he protections afforded by [the ESI clause] have been triggered in 

this case, and are sufficient to excuse [Respondent’s] liability,” 261  the CIL standard of 

necessity262 need not be applied as such is only triggered when a State’s “conduct [was] not in 

conformity with the Treaty.”263 Hence, considering that Respondent’s actions were pursuant to 

its obligations (II.B.i), as the unlawful annexation “constitute[s] an unusual and extraordinary 
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threat to the national security and foreign policy of [Respondent State]” (E.O.), its conduct 

conforms to the ESI clause of the Euroasia BIT264 and thus precludes the application of the CIL 

standard of necessity.265 

 

ii. The enactment of the E.O. is further supported by the GATT. 

 

108. Article 31 of the VCLT provides that in the interpretation of treaties, “any relevant rules of 

international law”266 can be used as hermeneutic aids. In addition to being Contracting Parties to 

the Euroasia BIT (¶1, PO1), both States are members of the World Trade Organization 

(“WTO”) (¶3, PO3). Thus, the international rules governing the administration of trade between 

the States is the GATT,267 the multilateral treaty concerning international trade and flow of 

goods. 

 

109. Article 30 of the VCLT provides: 

When all the parties to the earlier treaty are parties also to the later treaty… 
the earlier treaty applies only to the extent that its provisions are compatible 
with those of the later treaty.268  

 

To this end, the GATT, as an earlier treaty, is not incompatible with the Euroasia BIT, and is 

therefore applicable and relevant to the determination of the validity of the E.O. 

 

110. In particular, the Security Exception clause of the GATT269 is relevant in determining the 

special rules governing the invocation of the ESI clause under the Euroasia BIT,270 as they both 

relate to the same subject matter.271 

 

111. The GATT’s Security Exception clause contemplates the trade of arms and “other goods 

and materials… for the purpose of supplying a military establishment.”272 Claimant had been in 
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the business of exporting arms (¶2, ¶12, PO1). Thus, Rocket Bombs would not only be an 

“investment”273 under the Euroasia BIT, but also traded goods contemplated under the GATT.274 

 

112. Under the Security Exception clause of the GATT, member States are empowered to enact 

measures “such as unilateral embargoes”275 relating to the trade of “arms… other goods and 

materials as is carried on directly or indirectly for the purpose of supplying a military 

establishment.”276 Following the GATT, Respondent must not be prevented “from taking any 

action which it considers necessary for the protection of its essential security interests.”277 The 

provisions of the GATT, thus, support the validity of the measures undertaken by Respondent 

through its E.O.. 

 

113. The application of the ESI clause precludes any liability on the part of the Respondent 

under the Euroasia BIT,278 thus, the E.O. is valid under international law. Such application is 

consistent with the rule in Barcelona Traction,279 wherein the Court held that the obligation to 

protect investments is “neither absolute nor unqualified” but must yield to a State’s international 

obligations.280 
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III. CLAIMANT IS NOT ENTITLED TO COMPENSATION OF $120 MILLION, AS THERE WAS NO 

EXPROPRIATION (A) AND NO WRONGFUL ACT ATTRIBUTABLE TO RESPONDENT (B). ASSUMING 

WITHOUT CONCEDING THAT CLAIMANT IS ENTITLED TO COMPENSATION, THE AMOUNT MUST 

BE REDUCED TAKING INTO ACCOUNT CLAIMANT’S CONTRIBUTORY FAULT (C). FURTHER, 

SHOULD THERE BE AN AWARD OF INTEREST, THE INTEREST MUST ONLY RUN FROM THE DATE 

OF THE AWARD AND CANNOT IN ANY CASE BE COMPOUNDED (D). 

 

A. Claimant cannot claim compensation for expropriation, as the E.O. was a general 

regulatory measure (II.B). 

 

114. CIL dictates that a general regulatory measure, being a State’s legitimate exercise of police 

power,281 is non-compensable.282 Having established that the E.O. was not an expropriatory 

measure (II.A) but was instead a valid exercise of police power (II.B), Respondent is not bound 

to pay Claimant any form of compensation. 

 

115. Further, the Euroasia BIT itself provides that nothing in the BIT – including its Article 4 

provision on Expropriation283 – shall be construed to prevent the State from enacting measures 

necessary to preserve essential security interest. 284  Thus, requiring Respondent to pay 

compensation, when no expropriation took place, hinders its capacity to enact measures to 

“fulfill [its] obligations with respect to the maintenance of international peace or security.”285 As 

held in Feldman v. Mexico,286 reasonable government measures and objectives “cannot be 

achieved if any business that is adversely affected may seek compensation.”287 

 

B. Claimant cannot claim reparations absent any wrongful act attributable to 

Respondent.288 
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116. State responsibility presumes the commission of an internationally wrongful act attributable 

to a State.289 Without a finding of an internationally wrongful act, therefore, a State cannot be 

held liable for any form of reparation.290 Here, since Respondent’s conduct constitutes a 

legitimate exercise of police power, in accordance with international law (II.B), 291  no 

internationally wrongful act arose. Thus, Claimant is not entitled to any reparation.  

 

117. On the assumption that this Tribunal rules that damages are proper, the amount thereof must 

be “financially assessable”. 292  In fact, in LG&E v. Argentina, 293  the Tribunal ruled that   

“[p]rospective gains which are highly conjectural, ‘too remote or speculative’”294 are disallowed 

as claims. Claimant’s claim for reparation is, at best, speculative.  

 

118. The Record does not contain any factual support for the $120 Million that Claimant seeks as 

compensation. Claimant failed to substantiate the fair market value295 of his investment that this 

Tribunal may find basis for an award. In fact, Claimant’s Request for Arbitration (“Req. for 

Arb.”) casts doubt on the alleged high valuation of Rocket Bombs. Claimant himself admitted 

that were it not for the Euroasian contract renewal, his production line would have partially 

closed, as operations would have been redundant (Req. for Arb.). Such admission further 

supports the speculative nature of the amount claimed. 

 

C. Claimant contributed to the damage suffered by his investment, hence he is not entitled 

to full compensation. 

 

119. Should this Tribunal rule that Claimant is indeed entitled to compensation, Respondent 

should only be responsible for a portion of the award. 296 This is because Claimant contributed to 

the damage suffered by his investment. 297   
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120. When an investor “had made decisions that increased [his] risks in the transaction,”298 he is 

considered to have contributory fault that would warrant a reduction in the award.299 Claimant 

unnecessarily increased his risk when he concluded the renewal of the contract with Euroasia 

(¶15, PO1), despite knowledge of the use of his arms in a publicly known and imminent 

annexation. 

 

121. Claimant was well-aware that Rocket Bombs’ arms were used to support the modernization 

of Euroasia’s National Defense (¶9, ¶15, PO1). He was also aware that the armed forces would 

play a crucial role in the plans of illegal annexation of Euroasia, through his long-standing 

commercial relationship with Euroasia since 1998 (¶9, PO1), as well as his personal relationship 

with John Defenceless of Euroasia’s Ministry of National Defense (¶9, PO1). The unlawful 

annexation was known by Claimant, through the results of the public referendum held on 1 

November 2013 (¶14, PO1; ¶7, PO3), as well as Euroasia’s long advocacy for and public 

deliberations on annexation (¶3, PO2). 

 

122. Following the general principle of law that a party may not take legal advantage of his own 

fault,300 Claimant cannot seek to recover his losses that are attributable to his “unwise business 

decisions or for the lack of diligence.”301 As an experienced businessman, Claimant bears the 

consequences of his business judgment, as held in Maffezini v. Spain.302 Had Claimant not 

engaged in renewing its contract to supply Euroasia with arms, knowing of its plans of 

annexation, he would not have been affected by the E.O. as such only applied to those 

contributing to the unlawful situation (E.O.; ¶16, PO1). 

 

123. Hence, this Tribunal must take into account the contributory fault of Claimant in 

determining the amount of compensation due, pursuant to the ASR.303 
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D. If interest is proper in this case, such must only be simple interest from the date of the 

award. 

 

124. Claimant is not entitled to pre-award interest. Following the Tribunal in LIAMCO v. 

Libya,304 interest is only due on claims on money whose amount is known and determined.305 

Hence, in this case, interest cannot be applied to unliquidated damages before the Tribunal 

decides on the principal sum due, if such is proper in this case. 

 

125. Further, should interest be awarded, it must be simple. Compounded interest is proper only 

when the investment is an interest-bearing financial instrument, as held in Continental Casualty 

v. Argentina.306 However, in this case, Claimant’s investment, in the form of shares of stock in a 

domestic company (¶2, PO1), is not interest-bearing. Therefore, there is no legal basis for the 

award of compounded interest. 
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REQUEST FOR RELIEF 

 

126. For the above reasons, Respondent respectfully asks this Tribunal to find that: 

(1) It has no jurisdiction over the case at hand under the Euroasia BIT; 

(2) Even if the Tribunal has jurisdiction over the case, Claimant’s investment is not protected 

under the BIT, since the Claimant breached the clean hands doctrine in connection with 

his investment; 

(3) Claimant’s investment was not expropriated by the Respondent; and 

(4) Claimant contributed to the damage suffered by its investment. 
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