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STATEMENT OF FACTS 

 

1. On 1 January 1992, Oceania and Eastasia signed the Eastasia BIT, which came into 

force on 1 April 1993.1  On 1 January 1995,2  Oceania and Euroasia signed the 

Euroasia BIT, which came into force on 23 October 1995.3 

 

2. In February 1998, Peter Explosive, Claimant in the present dispute and a citizen and 

resident of Fairyland, a province of Eastasia, acquired 100% of the shares of Rocket 

Bombs, a company specialized in arms production and whose factories were located 

in Valhalla, a province of Oceania.4 Before Claimant became the 100% shareholder 

of Rocket Bombs, this company had lost its environmental license in November 

1997 and consequently was forced to suspend its arms production.5 

 

3. Claimant was aware that the adjustment process of the production line and the 

administrative procedure prior to the issuance of the environmental license was 

necessarily lengthy given the major environmental factors and security issues at 

stake. Nevertheless, rather than waiting, Claimant decided to take the matter into his 

own hands and approach the President of the NEA in July 1998 to attempt to 

expedite the approval process of his company’s license. That same month, the NEA 

issued an environmental license approving Rocket Bombs’ resumption of arms 

production.6  

 

4. After Claimant got the environmental license, he needed financial resources in order 

to resume Rocket Bombs’ operations.7 He requested a subsidy from the Ministry of 

Environment of Oceania,8 which was denied on 3 August 1998.9 Therefore, a month 

later Claimant decided to secure the necessary financial resources by approaching 

the Minister of National Defense of Euroasia, John Defenceless, who got Rocket 

                                                        
1 Facts ¶1. 
2 PO3 ¶13.  
3 Facts ¶1. 
4 Facts ¶3. 
5 Facts ¶3. 
6 Facts ¶6. 
7 Facts ¶7. 
8 Facts ¶5. 
9 Facts ¶7. 
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Bombs a contract supplying arms to Euroasia as of 1 January 1999 for a period of 

15 years with the possibility of renewal.10 

 

5. The advanced payments from this contract allowed Rocket Bombs to resume its 

arms production.11 However, despite being granted the environmental license and 

having the necessary funds, Rocket Bombs resumed arms production without 

having made the necessary adjustments to its production line.12  In fact, Rocket 

Bombs did not start making the necessary adjustments to comply with the 

requirements provided for in the Environment Act of 1996 until several years later13 

and did not complete the adjustment process to its production line until 15 years 

after its grant of the license.14  In other words, Rocket Bombs’ operations were 

unlawful between February 1999 and 1 January 2014.  

 

6. On 1 November 2013, Fairyland’s authorities held a referendum in which 

Fairyland’s citizens were asked whether they wished to secede from Eastasia and be 

annexed by Euroasia.15 Fairyland’s citizens decided in favor of both.16 However, 

there is no evidence that Fairyland’s authorities submitted that result to Eastasia’s 

central government, as they were required to do as a non-colonial territory under 

international law, in order to lawfully declare their independence from Eastasia.  

 

7. On 28 February 2014, with political tensions running high between Euroasia and 

Eastasia, Claimant concluded a second contract on behalf of Rocket Bombs with the 

Euroasian Ministry of Defense for a period of six more years, which sought to 

achieve the modernization process of the Euroasian armed forces equipment.17 This 

contract became effective on 1 April 2015.18 

 

 

                                                        
10 Facts ¶9. 
11 Facts ¶11. 
12 Facts ¶11. 
13 Facts ¶13. 
14 Facts ¶13. 
15 Facts ¶6; PO2 ¶2. 
16 Facts ¶14; PO3 ¶7. 
17 Facts ¶15. 
18 Facts ¶15. 
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8. Despite a declaration by Eastasia’s national government that the referendum held in 

Fairyland on 1 November 2013 was unlawful, Fairyland’s authorities sent an official 

letter on 23 January 2014 to the Minister of Foreign Affairs of Euroasia asking 

Euroasia to intervene.19 After much debate, the government of Euroasia agreed to 

intervene by annexing Fairyland to Euroasia, which it would do by militarily 

occupying Fairyland.20 On 1 March 2014, Euroasian troops occupied the territory of 

Fairyland, violating Eastasia’s territorial integrity. On 23 March 2014, Euroasia 

officially declared Fairyland as part of its territory.21 However, on 28 March 2014, 

Eastasia declared Fairyland’s annexation to be unlawful under public international 

law and, therefore, sent a notification to Euroasia on 1 April 2014 justifiably 

dissolving their diplomatic relations.22  

 

9. On 1 March 2014, before unlawfully annexing Fairyland, Euroasia amended its 

Citizenship Act, allowing all residents of Fairyland to apply for Euroasian 

nationality. However, in order to obtain Euroasian nationality, this Act required 

applicants to relinquish any other nationality they possessed.23  

 

10. On 23 March 2014, Euroasian authorities granted Claimant Euroasian nationality.24 

Even though Claimant had submitted a renunciation of Eastasian citizenship to the 

President of Eastasia on 2 March 2014, this renunciation was not yet effective as, 

according to the Eastasian Citizenship Law, such a renunciation needed to be 

acknowledged by the President of Eastasia in order to become effective.25 This did 

not happen in this case, given that Claimant’s renunciation failed to comply with the 

Eastasian Citizenship Law requirements. 26  Therefore, since Claimant did not 

comply with Euroasian laws on nationality, he never obtained Euroasian nationality.  

 

11. Oceania was rightfully outraged by Euroasia’s military backed annexation of 

Fairyland and declared it unlawful under public international law.27 On 1 May 2014, 

                                                        
19 PO2 ¶3. 
20 Facts ¶14. 
21 Facts ¶14. 
22 Facts ¶14. 
23 PO2 ¶4. 
24 PO2 ¶4. 
25 PO3 ¶2. 
26 PO3 ¶2. 
27 Facts ¶14. 
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Oceania’s President issued an Executive Order, which ordered a set of sanctions 

against persons involved in certain sectors of the Euroasian economy, including 

arms production. These sanctions included the suspension of existing contracts with 

such persons and the illegality of any future contracts concluded with them.28 

 

12. The sanctions provided in the Executive Order were applied to Rocket Bombs and 

Claimant. All the Oceanian companies that had concluded contracts with Rocket 

Bombs notified Claimant that they would not perform the obligations derived from 

those contracts, since, pursuant to the Executive Order, they would otherwise be 

sanctioned by the Oceanian government.29 

 

13. On 21 November 2013 the General Prosecutor’s Office of Oceania formally 

initiated criminal proceedings against NEA officials for their alleged acceptance of 

bribes in exchange for expediting the issuance of environmental licenses.30 Among 

these officials was the NEA President31  and on 1 February 2015, he and other 

officials were convicted of accepting bribes. The NEA President has agreed to 

testify against Claimant32 and, on 23 June 2015, criminal proceedings were initiated 

against Claimant.33  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
28 Facts ¶16. 
29 Facts ¶17. 
30 Facts ¶18. 
31 Facts ¶18. 
32 PO2 ¶5. 
33 Facts ¶19; PO2 ¶5. 
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SUMMARY OF ARGUMENTS 

 

14. The tribunal lacks jurisdiction ratione personae and ratione voluntatis on this 

matter. Fairyland’s unilateral secession and its following annexation by Euroasia 

were unlawful under public international law. Therefore, Claimant remains a 

national of Eastasia and cannot be an investor under the Euroasia BIT34 nor rely on 

its articles. However, should this Tribunal find Claimant to be a national of 

Euroasia, it still lacks jurisdiction ratione voluntatis as Claimant failed to comply 

with the pre-arbitral steps provided for in Art. 9 of the Euroasia BIT,35  which 

require a dispute to be resolved amicably and, if this cannot be achieved, to be 

submitted to the competent domestic courts of the host State. Claimant may not use 

the MFN clause from Art. 3 of the Euroasia BIT to avoid these pre-arbitral steps, as 

this clause is not applicable to procedural matters. (Part I) 

 

15. Additionally, by way of the Executive Order of 1 May 2014, Respondent lawfully 

exercised its sovereign regulatory powers in the interest of public welfare, to protect 

international peace. (Part II) 

 

16. Moreover, Claimant cannot invoke the protections prescribed under Art. 1 the 

Eastasia BIT, since the Claimant’s “investment” was conducted in a deliberate 

violation of Oceania’s Environment Act 1996 and also because Claimant engaged in 

corruption. (Part III) 

 

17. Finally, Claimant acts of corruption, failure to mitigate his losses and the direct and 

foreseeable nature of Respondent’s Executive Order make Claimant contributory 

negligent and responsible for a portion of the damages sought. (Part IV)  

 

 

 

 

 

 

 

                                                        
34 Euroasia BIT Art. 1.2(a).  
35 Euroasia BIT Art. 9.2.  
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ARGUMENTS 

I. This Tribunal Lacks Jurisdiction Over The Dispute And The Claims 

Are Inadmissible  

18. This tribunal has jurisdiction ratione materiae and ratione temporis, but lacks 

jurisdiction ratione personae and ratione voluntatis on this matter. This tribunal 

lacks jurisdiction ratione personae as Claimant is not an investor under the Euroasia 

BIT 36  and thus cannot rely on its articles. However, should this Tribunal find 

Claimant to be an investor under the Euroasia BIT, it still lacks jurisdiction ratione 

voluntatis as Claimant failed to comply with the pre-arbitral steps provided for in 

Art. 9 of the Euroasia BIT, which requires the dispute to first be resolved amicably 

and, if this cannot be achieved, to be submitted to the competent domestic courts of 

the host State (here, the courts of Oceania) prior to the initiation of any international 

arbitration.37  

A. The ICC lacks jurisdiction ratione personae as Claimant is not an investor 

under the Euroasia BIT  

19. Claimant is not an investor under the Euroasia BIT as he did not comply with the 

requirements to relinquish Eastasian nationality and, since the Euroasian Citizenship 

Act does not allow Euroasian nationals to possess dual nationality, Claimant is not a 

national of Euroasia in accordance with its laws. However, should this tribunal find 

that Claimant is a national of Euroasia in accordance with its laws, Claimant cannot 

be held an investor under the Euroasia BIT as Fairyland's secession and following 

annexation by Euroasia were both unlawful under public international law.  

 

i. Claimant did not comply with Euroasian laws on nationality  

 

20. Each State has sovereign discretion over its own laws to determine who it considers 

to be a national of its territory and other States shall recognize these domestic laws 

on nationality, unless they violate international law. 38  This is no less true in 

international investment arbitration. For example, in Waguih, the tribunal found that 

                                                        
36 Euroasia BIT Art. 1.2(a). 
37 Euroasia BIT Art. 9.2. 
38 Hague Convention Art. 1. 
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the only way to determine Claimant’s nationality was to refer to the host State’s 

laws on nationality.39  

 

21. On 1 March 2014, Euroasia introduced an amendment to its Citizenship Act, which 

allowed any resident of Fairyland to apply for Euroasian nationality. This act, 

nonetheless, does not allow Euroasians to possess dual nationality.40 In other words, 

any resident of Fairyland can apply for Euroasian nationality, but must relinquish 

Eastasian nationality to be granted Euroasian nationality.  

 

22. This is not the case of the Eastasian laws on nationality. The Eastasian Citizenship 

Law allows citizens to possess dual nationality. This law also allows Eastasian 

citizens to relinquish their citizenship, but requires any citizen wishing to do so to 

submit his or her renunciation on a legally prescribed form.41  

 

23. Art. 1.2(a) of the Euroasia BIT requires natural persons to have the nationality of 

either Contracting Party in accordance with its laws in order to be held investors 

under that treaty.42 Even though Claimant sent an email to the Eastasian President 

declaring his desire to relinquish Eastasian nationality, his renunciation did not 

comply with the procedure required in the Eastasian Citizenship Law in order for it 

to become effective.43 Claimant did not submit a citizenship renunciation on the 

legally prescribed form required by the Eastasian Citizenship Law.44 Hence, even 

though Claimant was granted Euroasian nationality,45 such a grant is void and he 

remains a national solely of Eastasia. Therefore, Claimant cannot be held an 

investor under Art. 1.2(a) of the Euroasia BIT and, thus, this tribunal lacks 

jurisdiction ratione personae on this matter.  

 

 

 

 

                                                        
39 Waguih ¶153. 
40 PO2 ¶4. 
41 PO3 ¶2. 
42 Euroasia BIT Art. 1.2(a). 
43 PO3 ¶2. 
44PO3 ¶2. 
45 PO2 ¶4. 
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ii. Fairyland’s secession and subsequent annexation are unlawful under 

public international law  

 

24. Should this tribunal find that Claimant is a national of Euroasia in accordance with 

its laws, this tribunal still lacks jurisdiction ratione personae as Fairyland's 

secession and its subsequent annexation by Eastasia were both unlawful under 

public international law as they violated Eastasia's territorial integrity. Claimant 

consequently remains a national of Eastasia and, thus, cannot be held an investor 

under the Euroasia BIT nor rely on its articles.  

 

25. Although the legality of these two acts is beyond this tribunal’s jurisdictional 

abilities, this tribunal should still address both allegations as they are instrumental in 

demonstrating the tribunal’s lack of jurisdiction ratione personae. 

 

a. Fairyland’s secession violated Eastasia’s territorial integrity  

 

26. Fairyland’s authorities violated Eastasia’s territorial integrity as they did not first 

seek negotiations with Eastasia's central government to gain their independence. 

The principle of self-determination of peoples requires States to respect sovereign 

and independent States established by all peoples.46 However, the principle of self-

determination of peoples does not grant an automatic right of unilateral secession to 

parts of a territory.47 On the contrary, this principle only allows colonial or non-

colonial territories to try to seek negotiations with the central government to gain 

their independence.48  

 

27. Regarding the unilateral secession of non-colonial territories, State practice since 

1945 has shown that the international community has been reluctant to accept 

unilateral secessions by parts of independent states when the government of the 

predecessor State opposes the secession. 49  For example, the declaration of 

independence of the Faroe Islands, a Danish territory under home rule, was not 

                                                        
46 Kohen p. 24. 
47 Crawford ¶17. 
48 Crawford ¶10. 
49 Crawford ¶26. 
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granted international recognition. 50  Likewise, the Serbian population of Bosnia-

Herzegovina attempted to declare their own Republic, only to be denied by Opinion 

Number 2 of the EU’s Arbitration Commission in 1992. 51  In conclusion, the 

principle of self-determination does not allow a part of the territory of a State to 

unilaterally secede from it. Such an act would be a violation of territorial integrity 

and consequently of international law.52  

 

28. In our case, Fairyland’s unilateral secession was unlawful under international law as 

Fairyland, a non-colonial territory of Eastasia, failed to first seek negotiations with 

the central government of Eastasia for the grant of its independence. Thus, just like 

the Faroe Islands of Denmark or the Serbian population of Bosnia-Herzegovina, 

Fairyland violated Eastasia’s territorial integrity. Therefore, Fairyland's unilateral 

secession was unlawful under public international law.   

 

b. Euroasia’s  annexation of Fairyland violated Eastasia’s territorial integrity   

 

29. Euroasia violated Eastasia’s territorial integrity as Euroasian troops occupied the 

province of Fairyland. International law heavily relies on the principle of territorial 

integrity, which requires States to respect the territorial integrity of other States in 

their international relations53 and refrain from the threat or use of force against the 

territorial integrity of any other State.54 

 

30.  Military action by one State against another constitutes a violation of the principle 

of territorial integrity. Indeed, any military occupation by a State in any other State's 

territory qualifies as an act of aggression, which has been internationally defined as 

the use of armed forces against the territorial integrity of any other State.55 For 

example, in Katangese Peoples’ Congress, the African Commission on Human and 

Peoples’ Rights found that Belgium’s military intervention in the province of 

Katanga constituted a violation of Zaire’s territorial integrity.56 Also, Russia, by 

                                                        
50 Crawford ¶54. 
51 Crawford ¶55. 
52 Kosovo, Dissenting Opinion ¶¶20 – 25; Ker-Lindsay p. 4. 
53 Kosovo ¶80; Kohen p. 6; UN Charter Art. 2.4; Crawford ¶ 8; Wood ¶6; Urrutia pp. 111 – 116. 
54 Resolution 2625 ¶36.  
55 Resolution 3314 Arts. 1 – 3(a). 
56 Katangese Peoples’ Congress ¶6. 
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placing its troops in Crimea, violated Ukraine's territorial integrity.57   

 

31. Here, as in the above cases, Euroasia’s annexation of Fairyland through its military 

occupation 58  infringed upon Eastasia’s territorial integrity. Therefore, Euroasia's 

annexation of Fairyland was unlawful under international law and Oceania and 

Eastasia, just like the international community in the cases above, are fully justified 

in their refusal to recognize Fairyland’s unilateral secession from its parent nation 

and its following annexation by Euroasia, based on the principle of territorial 

integrity.  

 

32. In conclusion, as Fairyland's unilateral secession and subsequent annexation by 

Euroasia are both unlawful under public international law, Claimant remains a 

national of Eastasia and cannot invoke the Euroasia BIT nor can he be held to be an 

investor under that treaty. Therefore, this tribunal lacks jurisdiction ratione 

personae over this dispute.  

B. The ICC lacks jurisdiction ratione voluntatis as Claimant failed to comply 

with the necessary pre-arbitral steps and is barred from invoking the MFN 

clause to bypass these steps  

33. Should this tribunal find it holds jurisdiction ratione personae and that Claimant is a 

national of Euroasia, it still lacks jurisdiction ratione voluntatis, as the parties’ intent 

here was for Claimant to first attempt amicable consultations with Oceania and 

failing this submit his dispute to Oceania’s competent judicial or administrative 

court, as required by Euroasia BIT Arts. 9.1 and 9.2, respectively.59 Claimant may 

not use the MFN clause from Art. 3 of the Euroasia BIT to avoid these pre-arbitral 

steps as it is a narrow MFN clause and is not applicable to procedural matters.  

 

 

 

 

 

                                                        
57 Marxen pp. 20 – 21. 
58 Facts ¶14. 
59 Euroasia BIT Arts. 9.1 - 9.2. 
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i. The intent of the Parties is for Claimant to comply with the pre-arbitral steps 

as required by Art. 9 of the Euroasia BIT 

 

34. Art. 9.1 of the Euroasia BIT requires the parties to first attempt to resolve the 

dispute by amicable consultation.60 Failing this, the dispute must be submitted to the 

competent judicial or administrative court of the contracting party in whose territory 

the investment is made, which in this case the court’s of Oceania.61 Finally, and 

only as a last resort, may the parties refer the dispute to international arbitration after 

24-months from the date of the notice of the commencement of proceedings before 

the local courts.62 

 

35. Art. 31.1 of the VCLT requires the Euroasia BIT be interpreted in good faith and in 

accordance to the literal meaning of the words, its object and purpose63 and article 

31.4 of the VCLT establishes that a special meaning shall be given to the text 

according to the parties’ intent.64 Arbitration tribunals have followed this Article’s 

directive and held that the best guide on interpreting a treaty is by looking at the 

intention of the parties. In National Grid, the tribunal held that the parties’ intended 

for the claimant to exhaust the local remedies in an eighteen-month period before 

submitting the dispute to international arbitration.65 In Wintershall the tribunal held 

that it lacked jurisdiction because the intention of the parties demonstrated the 

claimant could not avoid compliance with the Argentina-Germany BIT procedural 

requirements before resorting to arbitration. 66  There, the Settlement of Disputes 

Clause of that BIT required the parties to refer the dispute to Argentinian courts 

before resorting to an arbitration tribunal.67 The tribunal in that case invoked Arts. 

31 and 32 (supplemental means of interpretation) of the VCLT to hold that the 

Settlement of Disputes Clause contained the expression of the parties’ intention.68 

 

                                                        
60 Euroasia BIT Art. 9.1. 
61 Euroasia BIT Art. 9.2. 
62 Euroasia BIT Art. 9.3. 
63 VCLT Art. 31.1. 
64 VCLT Art. 31.4. 
65 National Grid ¶80. 
66 Wintershall ¶109.1. 
67 Wintershall ¶109.1. 
68 VCLT Art. 31.1. 
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36. Here, the object and purpose of the Euroasia BIT is the promotion and reciprocal 

protection of investment69 and providing “effective means for asserting claims and 

enforcing rights with respect to investments under national law as well as through 

international arbitration”. 70  Such language supports the intent of the parties 

expressed in Art. 9 of the Euroasia BIT that Claimant was to first refer the dispute to 

Oceania’s local courts and not to an international arbitration tribunal.71 

 

37. Claimant’s request for arbitration before the ICC directly contravenes this intent. 

Art. 9 supports this “national law” language by first requiring amicable 

consultations between the disputing parties, and should that fail, obliging Claimant 

to submit the dispute to “the competent judicial or administrative courts of the 

Contracting Party in whose territory the investment is made.”72 Claimant, despite 

having the opportunity, did not attempt to amicably resolve the matter nor did he 

attempt to go before Oceania’s courts. Therefore, the ICC lacks jurisdiction ratione 

voluntatis.  

 

ii. The MFN clause is narrow and does not encompass dispute resolution 

 

38. Several tribunals have recently addressed the issue about the narrowness of the 

MFN clause and have held that where the MFN clause is narrow and thus does not 

encompass dispute resolution, the case will be dismissed for lack of jurisdiction. 

The Kılıç tribunal held that the MFN clause in that case did not encompass dispute 

resolution and distinguished it from MFN clauses containing a “much broader” 

scope than the one in the dispute. The case was dismissed for lack of jurisdiction.73  

 

39. In National Grid, the tribunal held that the MFN clause could not extend to 

procedural matters if it did not specifically say so.74 In Wintershall the tribunal 

likewise held that the claimant could not invoke the MFN clause to avoid 

compliance with procedural matters in the German-Argentina BIT.75  

                                                        
69 Euroasia BIT Preamble. 
70 Euroasia BIT Preamble. 
71 Euroasia BIT Art. 9. 
72 Euroasia BIT Art. 9.2.  
73 Kiliç ¶¶7.3.7 – 7.4.4. 
74 National Grid ¶80. 
75 Wintershall ¶ 109.1. 
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40. Finally, the Plama tribunal held that the incorporation of settlement provisions must 

be “clearly and unambiguously” expressed in the MFN clause.76 Otherwise, the 

MFN clause will not be applicable to settlement provisions.77 

 

41. The Art. 3 (MFN Clause) of the Euroasia BIT lacks any mention of a “dispute 

resolution” or any clear and unambiguous settlement provision language.  The “no 

less favorable treatment” language here only refers to “investments and to such 

other investment matters regulated by this agreement.”78 Consequently, the MFN 

clause only covers investment matters. Pre-arbitral steps are not investment matters. 

Therefore, the MFN Clause in this case is narrow and Claimant cannot rely on it to 

bypass the pre-arbitral steps.  

 

42. In conclusion, this tribunal lacks jurisdiction ratione voluntatis as Claimant is 

precluded from submitting a request for arbitration pursuant to Art. 8 of the Eastasia 

BIT79 by virtue of Art. 3 (“MFN Clause”) of the Euroasia BIT. 

 

II. Claimant’s Deliberate Disregard of Oceania’s Law Merits Application 

of The “Clean Hands” Doctrine 

 

43. Claimant cannot invoke the protections prescribed under the Eastasia BIT, since 

Claimant’s investment was conducted in a deliberate violation of Oceania’s 

Environment Act 1996 and because Claimant engaged in corruption.  

 

44. Many tribunals have recognized that for an investment to exist and enjoy protection, 

it must be made in accordance with the host State’s law.80 In Fraport, the tribunal 

held that BITs require governments and investors to conduct business in a 

transparent fashion, which includes the obligation of the foreign investor to make 

the investment in accordance with the host State’s law.81 The tribunal also held that 

the investor was aware of the Philippine law and its prohibitions and despite that, he 

                                                        
76 Plama ¶204 
77 Plama ¶¶207 – 208. 
78 Euroasia BIT Art.3. 
79 Eastasia BIT Art. 8.2. 
80 de Alba p. 325. 
81 Fraport ¶402. 
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decided to act in a way he knew was not in accordance with Philippine law and as a 

consequence he lost his right to have his investment protected, thus reinforcing the 

idea that deliberate violations of constitutional and legal provisions also allow an 

investment arbitration tribunal to deny protection to an investor.82 

 

45. In Plama the tribunal determined that the investment was obtained in violation of 

Bulgarian law and held that granting protection to Claimant’s investment would be 

contrary to the principle of nemo auditur propriam turpitudinem allegans and to the 

basic notion that a tribunal should not enforce a contract obtained by wrongful 

means.83  

 

46. Likewise, in Yukos, the tribunal held that “an investor who has obtained an 

investment in the host State only by acting in bad faith or in violation of the laws of 

the host State should not be allowed to benefit from the Treaty.”84 Moreover, Art. 

1.1 of the Eastasia BIT requires the investment to conform to the laws and 

regulations of the host State. 85  This demonstrates a clear recognition of the 

lawfulness of an investment as a pre-condition for its existence and subsequent 

protection.   

 

47. While the Euroasia BIT does not contain an express provision requiring the legality 

of the investment, the Plama tribunal has held that in such circumstances the “Clean 

Hands” doctrine shall apply as a general principle of international law.86 

 

48. The “Clean Hands” doctrine also applies when the investor was involved in one or 

more acts of corruption and because corruption has been deemed to be a wrongful 

conduct, the responsible party is thus barred from seeking relief from an 

international arbitration tribunal.87 

 

49. When analyzing an investor’s alleged violation of the host State’s law, tribunals also 

look to the degree of an investor’s infringement of the host State’s laws. In Rumeli 

                                                        
82 Fraport ¶402. 
83 Plama ¶143. 
84 Yukos ¶1352. 
85 Eastasia BIT Art. 1.1. 
86 Plama ¶140. 
87 de Alba p. 337. 
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the tribunal held that a certain level of violation would be required to overcome the 

tribunal’s jurisdiction based on a BIT’s requirement that the disputed investments 

conform with the host State’s laws and regulations. 88  The tribunal in L.E.S.I 

explained that to be excluded from protection the investment must have been made 

in violation of fundamental principles and international public policy89 which are 

“universal standards and accepted norms of conduct that must be applied in all 

fora.”90 States’ domestic laws, the UN Convention Against Corruption91 and the UN 

General Assembly’s Declaration against Corruption and Bribery in International 

Commercial Transactions, support the assertion that bribery is contrary to these 

fundamental and universal principles. 92 

 

50. In World Duty Free the tribunal was clear in stating that “bribery is contrary to 

international public policy of most, if not all, States” and held that an arbitral 

tribunal cannot uphold claims based on contracts obtained through corruption.93 

This position was recently taken again in Metal-Tech, where the tribunal held that 

the rights of the investor could not be protected because the investment was 

contaminated by an illegal activity such as corruption. 94  Therefore, one who 

participates in corrupts acts, such as bribery cannot be protected. 

 

51. In the present case, Claimant cannot be protected by the “Clean Hands” doctrine 

because Claimant’s “investment” was not conducted according to Oceania’s 

Environment Act of 1996.  

 

52. In November 1997, Rocket Bombs lost its environmental license as required by the 

Environment Act of 1996.95 In 1998 Claimant invested in Rocket Bombs and in 

order to resume arms production, Claimant was required by Oceania’s Environment 

Act of 1996 to adjust Rocket Bombs’ production line into an environmental-friendly 

technology in order to obtain the license from the NEA. 96  To obtain an 

                                                        
88 Rumeli ¶168. 
89 L.E.S.I ¶24. 
90 World Duty Free ¶157. 
91 Resolution 58/4 ¶11. 
92 Resolution 51/191 ¶¶21 – 25. 
93 World Duty Free ¶ 135. 
94 Metal-Tech ¶143. 
95 Facts ¶3. 
96 Facts ¶4. 
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environmental license, the Environment Act of 1996 requires an arms producer to 

provide the NEA with evidence that its production line complies with the 

environmental requirements set forth in the Environment Act of 1996. NEA must 

then visit to the arms production site to verify compliance.97 

 

53. This never happened here. Instead, in July 1998 Claimant managed to have a private 

meeting with the President of the NEA to request a subsidy for the purchase of the 

environmental-friendly technology and to secure the resumption of arms production 

at Rocket Bombs’ factories.98  

 

54. On 23 July 1998, the NEA issued an environmental license approving the 

commencement of arms production by Rocket Bombs.99 While meeting with the 

President of the NEA does not violate Oceania’s law, the alleged acts of bribery, 

which occurred in this meeting and led to the subsequent approval of Claimant’s 

license do violate Respondent’s law and exempt him from any protection under the 

“Clean Hands” doctrine. This meeting likewise allowed Claimant to receive the 

license without prior inspection of the facilities by the NEA; a direct violation of the 

Environment Act.  

 

55. Throughout 2013 the General Prosecutor’s Office of Oceania was conducting an 

investigation regarding the corruption in the NEA that resulted in a formal initiation 

of criminal proceedings.100 Claimant is specifically being investigated in relation 

with the environmental license obtained for Rocket Bombs by way of his meeting 

with the NEA President.101 This investigation is supported by the declaration made 

by the President of the NEA who was ultimately convicted of accepting bribes and 

who included Claimant among the number of persons from whom he received 

bribes.102  

 

56. While there are no legal decisions yet that find Claimant guilty, the General 

Prosecutor’s Office officially initiated criminal proceedings against Claimant which 

                                                        
97 PO2 ¶1. 
98 R p.15. 
99 Facts ¶ 6. 
100 Facts ¶18. 
101 PO2 ¶5.   
102 PO2 ¶5. 
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remain pending due to procedural issues.103 The President of the NEA has named 

Claimant as one of the people from whom he allegedly received bribes and against 

whom he is willing to testify.104 

 

57. Claimant, as in World Duty Free, was involved in corruption and deliberately 

decided to act in a way he knew violated fundamental legal provisions that Oceania 

created to secure the life and health of Oceania’s inhabitants and environment. 

Granting protection to Claimant's investment would be contrary to the principle of 

nemo auditur propriam turpitudinem allegans and the “Clean Hands” doctrine as a 

general principle of international law. Consequently, Claimant’s investment cannot 

be protected. 

 

III. Respondent Did Not Expropriate Claimant’s Investment 

 

58. By way of the Executive Order of 1 May 2014, Respondent lawfully exercised its 

sovereign police power in the interest of public welfare and international peace and 

did not expropriate Claimant’s investment.  

 

A. Respondent’s Executive Order is a non-compensable regulatory measure 

issued as a development of its police powers, and not an expropriatory 

measure 

 

59. International law holds that the effect of a State’s measure does not constitute 

expropriation and that there is no obligation to compensate possible damages when 

the measure is issued as part of the State’s police power and its effects are neither 

discriminatory nor “designed to cause the alien to abandon the property to the State 

or sell it at a distress price.”105   

 

                                                        
103 Facts ¶19. 
104 PO2 ¶5. 
105 OECD, Expropriation p. 19. 
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60. In Sedco, the tribunal held it was “an accepted principle of international law that a 

State would not be liable for economic injury which was a consequence of a bona 

fide ‘regulation’ within the accepted police power of States.”106  

 

61. Additionally, developing the concept of “police power”, the tribunal in Saluka held 

that when the measure’s objective was either “political, social or economic” it 

would not constitute compensable expropriation. 107  Tribunals have used four 

decisive factors to determine whether a measure is a non-compensable regulatory 

measure and not an expropriation measure. First, whether it is a bona fide regulatory 

act; second, whether it regulates a public policy objective; third, whether it is non-

discriminatory; and fourth, whether the measure is proportional with its aim.108  

 

62. Oceania meets all four of these decisive factors. First, the Executive Order was not 

issued as an expropriatory measure; rather, as in Sedco and Saluka, Oceania 

exercised its sovereign police powers as a bona fide act of maintaining international 

peace and security. In our case, Claimant’s investment is a threat to peace as it 

provides weapons to Euroasia, a State that breached international peace and security 

when it invaded Fairyland, an Eastasian territory, and annexed it through military 

force. Therefore, in the interest of international peace, Oceania had the right to 

prevent Euroasia from doing business in its territory in a manner that contributed to 

a breach of international peace.  

 

63. Second, the Executive Order regulates a public policy objective, which is the peace 

and security of Oceania’s population and environment.  Claimant’s investment 

directly supports Euroasia’s military forces, which it used to unilaterally invade 

Fairyland and violate international law. Such acts could have the potential to lead to 

a regional conflict that would impact Oceania’s peace and security.  Additionally, 

Oceania, as a UN member State, has the obligation to stop any act that would lead to 

the contribution of a conflict situation.109 

 

                                                        
106 Sedco ¶ 275; Saluka ¶255 – 260; Fireman’s ¶176; Emmanuel Too ¶378. 
107 Saluka ¶¶ 258-259. 
108 UNCTAD, Expropriation p. 129; Fireman’s ¶176; Chemtura ¶266; Suez ¶128; Saluka ¶ 255. 
109 ILC Arts. Art. 41.2. 
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64. Third, Oceania’s Executive Order was non-discriminatory as it not only blocked 

Claimant’s investment, but applied to anyone contributing to Euroasia’s breach of 

the international peace. While Claimant was the only investor in the arms 

production sector who was affected by the measure, it was necessary as Claimant’s 

investment was the only company that provided weapons to Euroasia.  

 

65. Fourth and finally, the measure was proportional to its aim as the purpose of the 

Executive Order was to uphold international peace and order and thus prevent 

certain sectors of the Oceanian economy from financially or strategically supporting 

Euroasia’s unlawful invasion of Fairyland.110 Therefore, Respondent’s blocking of 

the entrance of weapons to Euroasia is a proportional measure.  

 

66. In conclusion, the Executive Order is a non-compensable regulatory measure and 

not an act of expropriation since it is a bona fide act, regulates a public policy 

objective, is a non-discriminatory measure, and is proportional with its aim and falls 

within Oceania’s exercise of its police power.  

 

B. Respondent may rely on Art. 10 of the Euroasia BIT since the Executive 

Order was issued to maintain international peace, an essential security 

interest 

 

67. The Euroasia BIT establishes that under the scope of its application nothing in the 

development of the protected investment shall be construed in order to prevent the 

parties in the agreement to guarantee the essential security interest for the 

maintenance of international peace and security.111 

 

68. Art. 39 of the UN Charter names the UN Security Council as the competent organ to 

declare through its regulations when there is a “breach to the peace” or a “threat to 

the peace.” 112  In 2004, the UN Security Council held that States must take 

appropriate and effective measures against the proliferation of nuclear, chemical, 

and biological weapons including their delivery systems, such as missiles and 

                                                        
110 Executive Order Section 1(a)(1). 
111 Euroasia BIT Art. 10. 
112 UN Charter Art. 39. 
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rockets,113 as those actions constitute a threat to the peace and, likewise established 

that “situations involving the use of armed force” are considered a breach of the 

peace.114  

 

69. According to Customary International Law, all States shall comply in good faith 

with their obligations under the UN Charter and “shall refrain in their international 

relations from the threat or use of force against the territorial integrity or political 

independence of any State…”115 

 

70. According to Art. 2 of the ILC Articles, a State’s wrongful act occurs when the 

action is attributable to the State under international law and when it constitutes a 

State’s breach of an international obligation.116 Along these same lines, in an effort 

to stop and avoid the continuance of such wrongful acts, Art. 41 of the same 

document, requires States to refrain from ‘‘render[ing] aid or assistance in 

maintaining the situation.”117 

 

71. Here, Oceania can rely on the Euroasia BIT’s Essential Security Interest clause118 as 

Claimant’s investment is a threat to peace and contributes to the continuance of a 

wrongful act committed by Euroasia, namely the annexation of Fairyland through 

the invasion of Eastasia’s territory with the use of its armed forces. Therefore, the 

Executive Order is lawful and protects international peace. 

 

72. Likewise, in this case, Claimant’s investment involves the production and marketing 

of weapons that were then sold to Euroasia with the knowledge that Euroasia could 

use these weapons as part of its invasion into the Eastasian territory of Fairyland. 

Such an activity, according to the UN Security Council, constitutes a breach to 

international peace that must be regulated by the States, as has been done by 

Oceania through its Executive Order.  

 

                                                        
113 UN Resolution 1540 ¶19. 
114 UN Charter Arts. 39 – 41. 
115 UN Charter Art. 2.4. 
116 ILC Arts. Art. 2.   
117 ILC Arts. Art. 41 Commentary 2. 
118 Euroasia BIT Art. 10. 
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73. Euroasia’s annexation of Fairyland is contrary to Customary International Law as 

did not respect nor recognize the sovereignty and territorial integrity of Eastasia. 

Therefore, Oceania had the obligation to stop this situation and the only way to 

properly do so was by issuing an order that would prevent anyone or thing that 

could potentially contribute to maintaining this breach of the peace which, in this 

case is the production and selling of arms by Claimant to Euroasia.    

 

74. In conclusion, Respondent may rely on the Essential Security Interest clause of the 

Euroasia BIT 119  to justify its issuance of its Executive Order since Claimant’s 

investment involved providing arms to Euroasia, whose unlawful annexation of 

Fairyland is a breach of international peace.  

 

IV. Claimant’s Actions Contributed To The Damage Suffered By His Investment  

 

75. Even if, in the course of this dispute, it becomes clear that Respondent’s actions 

affected Claimant’s investment, the Claimant’s actions contributed to his own 

situation. These actions include:   

 

a) The meeting that Claimant held with the President of the NEA, who is currently 

under investigation for possible bribery, which led to the issuance of an 

environmental license for Rocket Bombs.120  

 

b) Claimant’s failure to take any action to prevent damage to his investment, such 

as attempting to rescind the contract signed in February 2014 with the Euroasian 

government in order to protect his investment once the annexation occurred and 

it became clear that Respondent found it unlawful and started to take action 

against Euroasia.  

 

 

c) Claimant freely deciding to apply for Euroasian nationality under Euroasia’s 

Citizenship Act of 2014. 121  He did this already knowing that Respondent 

                                                        
119 Euroasia BIT Art. 10. 
120 Facts ¶ 6. 
121 PO2 ¶4. 
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considered the annexation unlawful and was ready to take actions to reduce its 

impact on Oceania’s peace and public welfare.122 

 

76. Contributory fault and failure to mitigate the damage are both circumstances that 

reduce compensation and relate to the general matter of causation.123 In order to 

receive full compensation, one party’s loss must be a fully attributable consequence 

of the other party’s wrongful act or be attributable to the wrongful act as a 

proximate cause.124  If a claimant’s conduct has materially contributed to the loss or 

damage sustained in his allegation against a respondent, then the amount of 

compensation sought by claimant must be reduced accordingly.125  

 

77. Several investment tribunals have relied on the doctrine of contributory fault in 

determining compensation. In Occidental the tribunal reduced claimant’s damages 

because of its own wrongful conduct, namely its violation of Ecuadorian law in 

entering into an agreement without ministerial authorization. Accordingly, the 

tribunal found Occidental had contributed to 25% of the prejudice it suffered when 

Ecuador issued the Caducidad Decree and held that an investor’s involvement in 

acts of corruption limited the State’s responsibility.126  

 

78. Foreseeability of the risk has also been a factor used by arbitration tribunals in 

determining contributory fault. In Gemplus, the tribunal held that compensation for 

an injury stemming from a breach of a BIT would only be due from the respondent 

State if a sufficient causal link could be found between a State’s alleged treaty 

breach and the claimant’s alleged loss. 127  There, the tribunal invoked Art. 31 of the 

ILC Articles which states that the causal link must be direct, which in some cases 

means foreseeable.128 On the other hand, when the damage is not foreseeable, it is 

not direct, and thus the causal link is insufficient to attribute all damages to a 

party.129 The tribunal found the claimant investor was not materially responsible for 

its own injury because, despite his involvement with a corrupt State official, the 

                                                        
122 PO2 ¶4. 
123 Ripinsky p. 15.  
124 Mixed Claims Commission p. 30. 
125 Ripinsky p. 16. 
126 Occidental ¶687. 
127 Gemplus ¶11.8. 
128 ILC Arts. Art. 31 Commentary 9. 
129 ILC Arts. Art. 31 Commentary 10. 
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tribunal determined that claimant could not have known about the corrupt actions of 

the State’s employee. Therefore, the injury was not foreseeable and the State was 

held fully responsible for the loss. 130 

 

79. Conversely, in MTD, the State argued that the investor’s investment in a piece of 

land that was unsuitable for the purpose of the investment was a foreseeable risk. 

The tribunal agreed and held MTD contributorily negligent because it could have 

been more diligent in analyzing the risks of its investment.131  

 

80. A party’s failure to mitigate its loss is another factor considered by arbitration 

tribunals when faced with an issue of contributory negligence. 132  The duty to 

mitigate loss does not need to be expressly stated in a treaty because it is considered 

a principle of international law.133 In fact, investors should always act reasonably to 

minimize their losses, especially after having seen indicators that their investments 

could be in danger.134  

 

81. In the present case, there are several moments where Claimant materially 

contributed to the loss of his investment. First, here as in Occidental, acts of 

corruption limit the State’s responsibility. Claimant took part in an act of corruption 

when he unilaterally bypassed the standard adjudication procedure for 

environmental licenses and privately met with the President of the NEA to arrange 

for an expedited approval.135 In this way, just as Occidental was involved in an act 

of corruption to profit from the Caducidad Decree, Claimant here tried, and did in 

fact benefit from an environmental license issued when he was not complying with 

all the environmental requirements. Claimant only fulfilled these requirements in 

2014,136 15 years after the issuance of the license.137 This should be analyzed in 

light of the conviction of the President of the NEA for taking bribes and the fact that 

                                                        
130 Gemplus ¶11.14. 
131 MTD ¶242 – 243. 
132 Delagoa Bay Railway ¶397. 
133 Middle East Cement ¶167. 
134 MTD ¶240. 
135 Facts ¶6. 
136 Facts ¶13. 
137 Facts ¶6. 
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the Claimant is now under investigation for bribing members of Oceania’s 

government.138 

 

82. Second, Claimant materially contributed to the loss of his investment because 

Oceania’s Executive Order was a foreseeable act in light of Euroasia’s unlawful 

annexation of Fairyland. Unlike Gemplus, here Claimant had the possibility to 

predict the risk to his investment. This case is similar to MTD, in that Claimant 

could have known what was about to happen, since Oceania was against the 

annexation of Fairyland to Euroasia since the first moment.139 Oceania was outraged 

by the annexation and declared it unlawful under international law.140 Additionally, 

the news of the sanctions could not have been entirely surprising to Claimant, given 

that their issuance did not happen overnight and that the matter was broadly 

published by the media.141 Claimant’s disregard of indications that his investment 

was at risk thus limits the responsibility of the State.  

 

83. Finally, Claimant materially contributed to the loss of his investment because he 

failed to mitigate his losses despite major indicators that his investment could be in 

danger. The annexation became a matter that divided the international community142 

and Oceania was vocal from the very beginning about its unwavering disapproval of 

the matter.143 Claimant was aware of these reactions and witnessed firsthand how 

the situation between Euroasia and Oceania began to deteriorate after the 

annexation. Nevertheless, Claimant willfully ignored the facts before him, including 

the media reports warning about the Executive Order, 144  which showed his 

investment would be destined to fail if he became a citizen of Euroasia. 

 

84. There are a number of measures that Claimant could have taken to avoid completely 

or at least mitigate the damages to his investment. First, Claimant could have ceased 

business with Euroasia before the sanctions. Claimant, who owned 100% of the 

shares, had an obligation to be diligent with his investment, this meant remaining 

                                                        
138 Facts ¶19. 
139 Facts ¶16. 
140 Facts ¶16. 
141 PO2 ¶7. 
142 Facts ¶16. 
143 Facts ¶16. 
144 PO2 ¶ 7. 



25 

 

informed about the issues that could negatively impact his investment and act 

accordingly. Knowing that Oceania was about to issue sanctions, Claimant could 

have been more diligent with his investment. This could have been something as 

simple as reading the news about Crimea, a territory which went through the same 

situation as Fairyland, and also ended with economic sanctions against Russia.  

 

85. Second, Claimant could have attempted to rescind his new contract with the 

government of Euroasia, which was signed in February 2014, but entered into force 

in April 2014, after the referendum and the annexation.  

 

86. Finally, Claimant could have chosen not to apply for Euroasian nationality after the 

annexation.145 This was not mandatory, it was a prerogative that Claimant opted to 

take.146 If Claimant had chosen to remain a citizen of Eastasia, his investment would 

have been exempt from Oceania’s economic sanctions.  

 

87. In conclusion, even if this Tribunal finds that Claimant’s investment suffered a 

significant loss due to Respondent’s Executive Order, Claimant’s acts of corruption, 

failure to mitigate his losses and the direct and foreseeable nature of Respondent’s 

Executive Order make Claimant contributorily negligent and liable for a portion of 

the damages sought.  

 

 

  

                                                        
145 PO2 ¶4. 
146 PO2 ¶4. 
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V. PRAYERS FOR RELIEF 

For the aforementioned reasons, Respondent respectfully asks the Tribunal to find that: 

(1) It does not have jurisdiction over the present dispute;  

(2) Claimant’s investment is not awarded protection in the light of the “Clean 

Hands” doctrine; 

(3) Respondent did not breach its BIT obligations and did not expropriate 

Claimant’s investment; 

(4) Claimant’s actions contributed to the damage suffered by his investment; 

(5) Respondent need not pay compensation. However, if this tribunal finds that 

compensation is appropriate, the Respondent’s calculation shall be taken into 

account as the appropriate computation. 

 

 

Respectfully submitted on 26 September 2016 

 

By TEAM PATHAK 

 

On behalf of Respondent 

THE REPUBLIC OF OCEANIA 


