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STATEMENT OF FACTS 

 

1. The Claimant, Peter Explosive, is a national of Euroasia and resident of Fairyland.  In 

February 1990 the Claimant invested in Oceania by the purchase of 100% of the 

shares of Rocket Bombs Ltd and in that order of ideas became president and only 

member of the board.  

 

2. The Claimant is a national of Eastasia. Euroasia’s annexation of Fairyland was 

unlawful, and therefore no rules on succession of states in treaty law are applicable in 

this case. 

 

3. The Claimant cannot count on an Agreement between the Republic of Oceania and the 

Republic of Euroasia for the Promotion and Reciprocal Protection of Investments 

dated 1 January 1995, which entered into force on 23 October 1995 (the “Euroasia 

BIT”). 

 

4. Peter Explosive has failed to do so and instead submitted the dispute directly to 

international arbitration without taking into account obligatory pre-arbitral steps. 

Namely, Article 9 of the aforementioned BIT requires a dispute to be resolved 

amicably and, if this is not possible, to be submitted to competent domestic courts of 

the Republic of Oceania. 
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5. Respondent submits that Peter Explosive’s investment was not expropriated and 

introduced sanctions against investors from Euroasia as part of an international 

response to condemn an illegal act of annexation of Fairyland by Euroasia. 

 

6. Oceania was assisted under the principles of public international law not to recognize 

the effects of unlawful actions, and to take active steps to wipe out the consequences 

of such unlawful behavior.  

 

7. The Respondent exercised its sovereign powers with the view of maintaining 

international peace and security. 
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SUMMARY OF ARGUMENTS 

 

8. JURISDICTION. This Tribunal does not have Jurisdiction to adjudicate this case. 

First, Claimant is not a national of Euroasia, since he does not comply with its 

municipal law requirements; and does not have an effective nationality. Therefore, the 

applicable law is the Eastasian BIT. Second, shall the Tribunal find Euroasian BIT to 

be the applicable law; Claimant did not comply with the pre-arbitral steps set on 

Article 9. Third, Claimant cannot invoke MFN clause, because it does not extend 

application to dispute settlement provisions, since that is not what the Contracting 

Parties consented to. Fourth, Claimant’s investment is not protected, since it was not 

made under Oceania’s law and he does not have clean hands.  

 

9. MERITS. Shall the Tribunal find it has Jurisdiction; first Claimant is not entitled to 

remedies, since the Essential Security Interests clause was activated, as the 

Respondent had to fulfill its international obligations to maintain international peace 

and security. Second shall the Tribunal find the NPM clause non-applicable to the sub 

lite, the Executive Order does not constitute expropriation, because they are bona fides 

non compensable regulatory actions of the state, intended to defend general welfare. 

Third, Executive Order was a justified act in the exercise of police powers of the state 

and Claimant’s alleged expectation were not illegitimately frustrated. In addition, 

Respondent acted in good faith, with transparency, in a reasonable non-discriminatory 

and non-arbitrary way, in accordance with due process. 
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ARGUMENTS ON JURISDICTION 

 

I. The Claimant is an investor under Eastasian BIT. 

 

10. Claimant is an investor under Eastasian BIT, since it is the applicable law to the 

controversy. For a person to be considered as an investor, under Article 1(2) of 

Eastasian BIT, he/she must comply with the following requisites: (i) To be a national 

of one contracting party; (ii) to have an asset considered as an investment; and (iii) the 

investment should be made in the territory of the other contracting party.1  

  

1. Under Article 1(2)(A) of the Euroasian BIT, the claimant is not a Euroasian national, 

therefore the Tribunal may not find the Euroasian BIT to be the applicable law.  

 

11. One of the essential requirements of International Investment protection is that the 

investor must hold a nationality from a contracting party. As will be seen, the 

Claimant is not Euroasian and, therefore, may not seek protection under this BIT. 

 

12. This Tribunal may not recognize Claimant’s Euroasian nationality as he: 1) is not 

Euroasian national under its municipal law; 2) is not Euroasian under international 

law, given his lack of effective nationality; and 3) Since the annexation was an illicit 

act under International Law, the change of borders cannot be acknowledged by the 

international community. 

 

A. The claimant does not have Euroasian nationality. 

 

                                                
1 Cfr. Article 1.2 Eastasian BIT. 
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13. Article 1(2)(a) of the Euroasian BIT provides:  

 

“The term “natural person” shall mean any natural person having 

the nationality of either Contracting Party in accordance with its 

laws” 

 

14. This is not the case for the Claimant. On 1st March 2014, Euroasia introduced an 

amendment to its Citizenship Act allowing “all residents of Fairyland to apply for 

Euroasian nationality.”2 However, it clearly stated one prohibition: “The Citizenship 

Act does not allow Euroasian nationals to possess dual nationality”3. 

 

15. The Claimant is still an Eastasian national, since Eastasian’s Citizenship Act provides: 

 

“An Eastasian citizen, wishing to renounce his or her citizenship, must 

submit a renunciation on the legally prescribed form. The 

renunciation becomes effective upon the acknowledgement of the 

President of the Republic of Eastasia.”4 

 

16. Openly violating the established procedure, the Claimant decided to send an e-mail to 

Eastasia’s president, so as to inform he renounced his nationality. 5 In spite of his 

intentions, non-compliance with the legal requirements cannot be presumed to 

produce any legal effects.  

 

                                                
2 ¶ 4, Procedural Order No. 2. 

3 Ibídem. 

4 ¶ 2, Procedural Order No. 3. 

5 Ibídem. 
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17. It is true Euroasia recognized the Claimant as a national on 23 March 20146. However 

as it was appreciated by the Tribunal in Soufraki v. UAE: 

 

“It is accepted in international law that nationality is within the 

domestic jurisdiction of the State, which settles, by its own legislation, 

the rules relating to the acquisition (and loss) of its nationality. 

Article 1(3) of the BIT reflects this rule. But it is no less accepted that 

when, in international arbitral or judicial proceedings, the nationality 

of a person is challenged, the international tribunal is competent to 

pass upon that challenge. It will accord great weight to the nationality 

law of the State in question and to the interpretation and application 

of that law by its authorities. But it will in the end decide for itself 

whether, on the facts and law before it, the person whose nationality 

is at issue was or was not a national of the State in question and 

when, and what follows from that finding. Where, as in the instant 

case, the jurisdiction of an international tribunal turns on an issue of 

nationality, the international tribunal is empowered, indeed bound, to 

decide that issue.”7 

 

18. Hence, it is within the Tribunal’s scope, to pass upon the challenge to the real 

nationality of the Claimant submitted by the Respondent. The fact that the Claimant 

was not aware of the legal procedures needed to relinquish his Eastasian nationality, 

does not excuse him from following them, pursuant to the international law principle 

ignorantia legis neminem excusat.8  

 

19. In other words, the e-mail sent by the Claimant to the President of Eastasia is a sterile 

act, as it does not have the entity to produce any legal effect on the matter.  

 

                                                
6 Op. Cit. 2. 

7 ¶ 55, Soufraki v. UAE. 

8 Ronald A. Cass  
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20. Since the Claimant possesses Eastasian nationality that has not been legally renounced 

to, to this date9, he cannot legally hold a Euroasian nationality because its municipal 

law prohibits dual nationality. This is, as it has happened in the past 10, although 

Euroasian authorities may have legally recognized the Claimant as a national, under 

the municipal law of that country he is not entitled to that nationality.  

 

21. Consequently, as the Tribunal asserted in Soufraki v. EAU, it is within this Tribunal’s 

scope to analyze and interpret whether the fact that Claimant did not renounce 

Eastasian nationality impedes him from acquiring Euroasian one. Otherwise, the 

Tribunal would not be able to find whether it has jurisdiction to adjudicate or define 

what the applicable law is in the sub lite.11 

 

22. To sum it up, the Claimant is not a national of Euroasia under its municipal law; he is 

a national of Eastasia. 

 

B. The Claimant does not have Euroasian effective nationality. 

 

23. As has been acknowledged, nationality is accepted to be, in principle, within the 

domain of internal jurisdiction.12 However, at international law, state’s decisions on 

nationality for municipal purposes are not automatically definitive for international 

law purposes13. 

 

                                                
9 Cfr. Statement of Uncontested Facts and Procedural Orders. 

10 Op. Cit.7, ¶ 52. 

11 Ibídem.  

12 Tunis and Morocco Decrees. p. 24. 

13 Stuyt, Alexander Marie. p. 103-105  
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24. Therefore, the Respondent is not asking the Tribunal to question an act of state, such 

as recognizing an individual as a national. Nevertheless, it considers that the Tribunal 

is entitled to review whether said act of state is entitled to produce effects in the sub 

lite. In Nottebohm, for example, the ICJ stated:  

 

“The naturalization of Nottebohm was an act performed by 

Liechtenstein in the exercise of its domestic jurisdiction. The question 

to be decided is whether that act has the international effect here 

under consideration14.” 

 

25. The Tribunal is entitled to review the situation of nationality, because Euroasian 

municipal law was raised to the international law plane when the Contracting parties 

chose to make it the applicable law to an eventual international law controversy15. 

This is, the applicable law to any dispute between a national of a contracting party 

that holds an investment in the other contracting party’s territory is the Bilateral 

Investment Treaty. Hence, when there is a renvoi to municipal law, it automatically 

becomes part of the applicable law to the dispute. Therefore, the Tribunal may use it 

and apply it as it would use and apply any other disposition of the treaty.16  

 

26. But referring to municipal law is insufficient in order that the Tribunal may determine 

that the Claimant is not a Euroasian national. Therefore, the Respondent submits that 

the Claimant does not have an effective Euroasian nationality. 

 

                                                
14 Anne Peters, p. 624 (citing Johannes M. Chen).  

15 Article 1(2)(a) Euroasian BIT. 

16 Sasson, Monique p. 198-203. 
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27. Previously other Tribunals have stated that in order for nationality to produce effects 

in international arbitration, there is more needed than the sole recognition by a state.17 

As provided by the ICJ, the principle of the effectiveness of nationality contains a 

juridical link based on a social fact of connection, an effective solidarity of existence, 

of interests and feelings, united to a reciprocity of rights and duties.18  

 

28. The Claimant meets none of the abovementioned criteria: 

 Juridical Links: 

o The Claimant legally possesses neither a Euroasian ID nor a passport, since 

he never met the requirements imposed by Euroasian domestic laws.19 

 Social Fact of Connection 

o From the facts provided, it cannot be inferred that he speaks Euroasian 

language.20 

o There are no real roots of his family that tie him to Euroasia. His 

grandparents were born Euroasians but they relinquished their nationality 

to become Eastasians, and died with said nationality. As for his parents, 

both of them were born and died Eastasians.21 

o Since the annexation of Fairyland was illicit, his residence is still Eastasia.  

 

C. The annexation of Fairyland was an illicit act under International Law, therefore the 

change of borders cannot be acknowledged by the international community. 

 

                                                
17 Cfr. Nottebohm, Canevaro, among others. 

18 Nottebohm Case, p. 22. 

19 Cfr. Section I(1)(A) of this Memorial. 

20 ¶ 9, Procedural Order No. 3. 

21 ¶ 4, Procedural Order No. 2; and ¶ 14, Statement of Uncontested Facts. 
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29. Article 2(4) of the UN Charter provides: 

 

“Article 2. (…) 4. All Members shall refrain in their international 

relations from the threat or use of force against the territorial 

integrity (…)”22 

 

30. The principle of Territorial Integrity has been recognized under International Law as 

governing the inviolability of international borders23 and preventing dismembering of 

states.24 However, as regards secession, some scholars believe, as Tancredi puts it, 

that “international law addresses the procedure of secession, not whether it 

substantively occurs”.25  

 

31. Nevertheless, it should be borne in mind that: 

 

“[D]ynamics of secession represent a process which potentially 

collides with international rules at a higher level, designed to protect 

the common interests of the intergovernmental community.”26  

 

32. Therefore, even if Tancredi’s thesis was to be embraced, there are some criteria that 

cannot be bypassed in order to consider secession as a licit act:  

 

1. “Secession must occur without military aid from foreign states. 

2. The population of the seceding territory must democratically 

approve of the secession.  

3. Secession must respect the principle of uti possidetis.” 27 

                                                
22 Article 2(4) of the UN Charter. 

23 Georges Abi-Saab, 473. 

24 James Crawford, p. 60. 

25 Tancredi, p. 176.  

26 Ibídem. p. 189. 
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33. Neither one of these criteria were met by Euroasia when it invaded Eastasia in order to 

try and annex Fairyland. 

 

34. Firstly, the secession occurred with Euorasia military’s aid28, as the Claimant further 

acknowledges when he states: “On 1 March 2014, the region of Fairyland was 

peacefully re-united with the Republic of Euroasia.”29  

 

35. The Respondent submits that, on the date the Claimant argues the “peaceful” 

reunification took place, Euroasia deployed military effectives within Eastasia’s 

territory 30 . In other words, the reunification only took place, according to the 

Claimant, when Euroasia invaded Eastasia, on 1 March 2014.  

 

36. Moreover, the president of Euroasia did not officially recognize the violent annexation 

(attempt) of the province of Fairyland until 23 March 2014. 31 Hence, whether the 

Tribunal decides to accept that the “effective reunification” took place prior to the 

“official recognition”, before both scenarios the first criteria has been breached. 

 

37. The second criteria was not met either. Eastasian Constitution specifically states that a 

province could organize referendums “pertaining to matters within the exclusive 

competence of that province” 32 . Secession entails dismembering a state 33 ; 

                                                                                                                                                   
27 Roethke, Peter. p. 46. 

28 ¶ 14, Statement of Uncontested Facts.  

29 p. 3, Request for Arbitration. 

30 Op. Cit. 26. 

31 Ibídem. 

32 ¶ 2, Procedural Order No. 2.  
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consequently it cannot be assumed that this is a matter that will solely impact the 

province of Fairyland.  

 

38. Since the province of Fairyland did not legally carry the referendum forward, it 

breached the second procedural criterion to recognize international effects to its 

secession.  

 

39. According to the abovementioned reasons, should this Tribunal find the Claimant is a 

Euroasian national, it would legitimize an international illicit act. 

 

40. According to the international law principle ex injuria just non oritur, law cannot arise 

from injustice. Thus, following this principle, the Tribunal should not recognize any 

legal effect to an illicit action, such as annexation.34 

 

41. In words of Balayev: 

 

“To the contrary, a good argument may be made that states should 

not recognize a new state if such recognition would perpetuate a 

breach of international law.”35 

 

2. The economic asset of the Claimant is an investment under BIT.  

 

42. Articles 1(1)(b) and 1(1)(e) of the Eastasian BIT provides:  

 

                                                                                                                                                   
33 Op. Cit. 25. 

34 Turns, David. p. 105-143. 

35 Balayev, Bahruz. p. 93. 
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“Article 1. Definitions For the purposes of this Agreement:  

1. The term “investment” (…)  shall include, in particular: (…) 

(b) shares of companies or any other form of participation in a 

company. (...) 

(e) any right conferred by laws or under contract and any licenses 

and permits pursuant to laws including concession to search for, 

extract, cultivate or exploit natural resources.” 

 

43. Therefore, the Claimant’s assets are to be considered an investment, as he purchased 

100% of Rocket Bombs’ Ltd. shares on February 1998 36 , prior to becoming its 

president and the sole member of the board of directors37. As well, he was granted an 

Environmental License on 23 July 1998.38 

 

3. The investment was made in Oceania’s territory. 

 

44. The province of Valhalla, where Rocket Bombs is located, is within the effective and 

legal jurisdiction of the Republic of Oceania. Hence, the investment is located in 

Oceania.   

 

4. Should the tribunal find that the Claimant holds a Euroasian Nationality, it still does 

not have jurisdiction. 

 

45. Whether the Tribunal decides that the Claimant is Euroasian or Eastasian it still lacks 

jurisdiction to adjudicate based on section (III), page 42 of this Memorial. 

  

                                                
36 ¶ 2, Statement of Uncontested Facts.  

37 Ibídem. 

38 ¶ 6, Statement of Uncontested Facts. 
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II. The presumption that Dispute Settlement Provisions is subject to the MFNC, when 

not expressly established by the parties, is overridden.  

 

1. MFNC And Its Scope Must Be Construed In Accordance With A Restrictive 

Interpretation, Which Precludes The Presumption That Dispute Settlement Provisions 

Are Subject To The MFNC.  

 

46. Even if Article 31 VCLT is sufficient to approach the meaning of a word, Article 32 

of VCLT can be considered when the clause is ambiguous or necessary to confirm its 

meaning, serving as a possible and decisive aid to interpretation. 39  The use of 

supplementary interpretation is always a discretionary aid.  

 

47. In the case at hand, Article 32 is applicable, for the relevance of a clause may vary 

from treaty to treaty. It is reasonable that a host state, which is responsible for drafting 

the clause, should not be allowed to rely on the ambiguity of the clause, resulting from 

its drafting40.  In this fashion, importance shall be given to the question of whether 

MFNC constitutes an implied form of consent or not within its content.  

 

48. In other words, the question would be up to what point can the ¨treatment¨ can be 

considered as an implied consent to arbitration, whereby the dispute settlement 

provision falls within the category of ¨treatment¨ given by the host state to the investor 

through the MFNC established on Euroasian BIT.  

 

                                                
39 Anthony Aust, ¶ 248.  

40  Art. II of the New York Convention. 
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49. The principles of interpretation that are usually applied to arbitration agreements are 

the same as the general principles frequently adopted with contracts41 in accordance 

with international arbitration decisions that assert the idea that a dispute settlement 

provision, in particular arbitration agreements, should be interpreted restrictively42. 

For the agreement should be interpreted ¨strictly¨, in the sense that the task conferred 

to the arbitrators should be confined to following the clearly expressed intentions of 

the parties.43  

 

50. Pursuant to a restrictive interpretation, a mere allegation that an arbitration agreement 

exists will not raise a presumption that the allegation is well founded.44 Equivalently, 

as stated by the ICJ, it is difficult to accept that a principle of international law should 

be held to have been tacitly dispensed with, in the absence of words making clear an 

intention to do so45. Therefore, it is difficult to accept a presumption of imported 

consent to arbitration without any further interpretation, more still when consent is the 

cornerstone of  arbitration.  

 

51. When it is not expressly provided that the MFNC extends to dispute settlement 

provisions it shall not be presumed otherwise. For example, in Sailini, the tribunal 

concluded that MFNC did not apply to dispute settlement provision based on the 

presumption against the application of the MFNC to dispute settlement46.  

 
                                                
41 Emmanuel Gaillard, p. 226-33 

42  ICC Award No. 4392 (1983), Yugoslavia Company V. German Company , 110 J.D.I 901 (1983), and 

obvservations by Y. Derains. 

43 French Domestic Arbitration, CA Paris, Mar. 11.  1986.  

44 Fouchard Gallad Goldam ¶ 481.  

45 Case concerning Elettronica Sicula p. 50.  

46 Dolzer & Schreuer, p 255.  
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52. Similarly, in Ambatielos it was decided that the MFNC did not extend its applicability 

to the dispute settlement provisions and emphasized how important the express 

intention was to the interpretation of the MFNC. As Douglas explained, restating 

some tribunals decisions: 

 

              “A MFNC in the basic treaty does not incorporate by 

reference provisions relating   to the jurisdiction of the 

arbitral tribunal, in whole or in part, set forth in a third 

investment treaty, unless there is an unequivocal provision to 

that effect in the basic investment treaty.”47 

 

53.  In fact, it is feasible that the presumption asserted on the Maffezzini case, which is in 

favor of applying the clause to dispute settlement provisions, ended up creating an 

opposite, though still rebuttable, presumption against the application of the MFNC, 

which is ¨a presumption that could overcomer by clear and convincing evidence, 

which it defined as evidence that leaves no doubt¨48  

 

54.  Thus, any decision by this tribunal that would recognize that the dispute settlement 

provision on Article 8 of Eastasian BIT is subject to the MFNC on Article 3 of 

Euroasian BIT, without it being expressly established by the parties and without any 

restrictive interpretation, would add the uncertainty of treaty shopping49. The wide 

interpretation creates uncertainty and instability, for it makes the limitation in the BIT 

inconsistent, operative at one moment and inoperative the next, when expanded by 

wider dispute settlement clause in another BIT50  

                                                
47 Douglas. p. 344 

48 Kenneth J. Vandevelde, at 368.  

49 Salini. And Telenor, ¶ 93.  

50 Telenor, ¶. 94.  
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2. Consent To Arbitrate Does Not Extend To The Claimant`S Claim, For It Must Be 

Specific And Unambiguous, Far From An Abstract Or General Provision.  

 

 

55. Since the MFNC is a treaty obligation, the clause may be invoked by the claimant 

against Oceania for an obligational breach. However, in this case the issue of reliance 

upon a MFN clause for jurisdictional purposes is whether the MFNC there is 

¨evidence¨ of conferring a more expansive jurisdictional mandate to the Tribunal or 

not. Consequently, when analyzing Article 3 of the Euorasia BIT the question to be 

answered is if the clause evidences Oceania´s consent that international tribunal 

jurisdiction should have an ambit beyond that of the said Article.  

 

56. In international arbitration law, generally, the effects of the dispute settlement 

arbitration clauses extend to the parties that are directly involved in the performance 

of the contract (BIT in this case), due to the presumption arising  that they were aware 

of the existence and scope of the arbitration clauses when drafting such a legal 

instrument.51 In this sense, in accordance with Salini’s award, MFNC may not be 

invoked to broaden the respondent´s consent given in a dispute settlement clause in 

Eastasian BIT. The decision taken by the Tribunal in Salini,  more than applying the 

presumption that MFNC does not apply to dispute settlement mechanisms, was based 

on the fundamental rule of international investment law that jurisdiction of an 

international Tribunal is based on consent52 .  

 

                                                                                                                                                   

 

51 CA Paris.  

52 Scott Vessel. p. 171-72.  
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57. Consent on international investment arbitration derives from the standing consent of 

states and the subsequent consent given by investors. Therefore, the ambit of state’s 

consent should be construed strictly53. For this reason, an MFNC should not apply to a 

dispute settlement provision, for it is inevitably the product of careful negotiations. As 

Chukwumerije explains: 

 

“Consent to arbitration determines the applicability of the clause to 

jurisdiction. Such a consent must be ¨specific and unambiguous¨54 

 

58. In this vein, Chukwumerije’s doctrine is conductive with the Plama case, all long with 

Berschander v. Russia55 , in accordance with which the Tribunal insisted that the 

frequent seeking of recourse to arbitration did not result in lowering or undermining 

its threshold, acknowledging the importance of arbitration to investor-state dispute 

settlement:  

 

“A clear and unambiguous agreement of the parties to arbitrate was 

still required. Thus, it rejected the Claimants contention that such an 

agreement could be reached through incorporation by reference in the 

absence of the parties’ clear and unambiguous intent. In other words, 

the broad MFNC alone would not fulfill the ¨clear and unambiguous¨ 

requirement for jurisdiction purposes.”56 

 

59. Whereby, in regard to the broadened consent, the case of Maffezini, all along with case 

concerning Rights of American in Morocco57, Ambatielos58 and Anglo-Iranina Oil59,  

                                                
53 Nartnirun Jungam. p 486.  

54 Ibidém 

55 Berschander V. Russia, ¶ 179-182.  

56 Plama case, ¶. 198.   

57 Rights of Nationals of The United States in Morocco.  

58 Ambatielos Case. Ambatielos Arbitration  

59 Anglo-Iranian Oil Co. 109  
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does not provide a conclusive answer in regard the applicability of the clause, for the 

interpretation of the clause in that case was overly expansive and beyond what state 

parties to BITs had intended to achieve through the MFNC.  Upon which the Tribunal 

in Plama  relied.60 As it was pointed out:  

     

“[T ]he ¨Basket of treatment¨ and ¨self-adaptation¨ of the MFNC 

provisions in relation to dispute settlement provisions, has as its 

effect than an investor has the option to pick and choose provisions 

from the various BITs. If that were true, a host state which has not 

specifically agreed thereto can be confronted with a large number 

of permutations of dispute settlement provisions from the various 

BITs which it has concluded. Such a chaotic situation, actually 

counterproductive to harmonization, cannot be the presumed intent 

of contracting parties.”61 

 

60. Regarding to whether the consent given by the parties to arbitrate a certain category of 

disputes does or does not extend to the claimants claim62, the answer is negative. As 

the ICJ held in Anglo-Iranian Oil63,  a provision that does not include the state consent 

to jurisdiction certain disputes can not be disregarded by the MFNC and a third party 

treaty.  

 

61. In this case, while it is true that dispute settlement provisions, in both Euroasia and 

Eastasian BITs, clearly establish the parties intention at the time the BITs were drafted 

as to how disputes were to be handled, they do not say anything about the parties’ 

intention as to whether the provision could be modified through the MFNC. In 

Maffezini, the Spain-Argentina BIT clearly established the parties' intention that an 

                                                
60 Plama case, ¶ 203.  

61 Ibídem, ¶ 219, 213-217.  

62 Ambatielos Arbitration.  

63 Anglo-Iranian Oil Co. 
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eighteen-month domestic litigation period was required before arbitration could be 

initiated, yet the Tribunal held that this clearly intended requirement could be altered 

through the operation of the MFN clause.64 The tribunal should honor the intentions of 

the state parties to BITs regarding their deliberate dispute resolution mechanism and 

not inferentially extend or subvert thouse intentions through the application of the 

MFNC65 

 

3. Ejusdem Generis Principle Has A Restrictive Approach Of The Procedural Matters. 

 

62.  In order for the Ejusdem Generis principle to allow the claimant to rely on provisions 

of third party treaties both provisions have to be of the same category. This means, the 

provision set forth in the third treaty is subject to the MFNC available on a basic 

treaty. In this vein, it is not possible to argue that dispute settlement provisions, whose 

nature happens to be procedural, falls within the same category of the ¨treatment¨ that 

has to be granted under a fair and equitable standard on behalf of the host state, for the 

Ejusdem Generis principal has a restrictive approach towards the procedural matters.66 

 

63. Without prejudicing the applicability of the VCLT article 31, it is unclear whether the 

ordinary meaning of the terms  ¨treatment¨ and ¨all matters covered by the present 

BIT¨ in the MFNC of the Euroasia BIT, includes dispute settlement provisions.  

 

64. Consequently, the literal understanding of the expression excludes other 

interpretations that may alter the extension the parties wanted the MFNC to have.67 

                                                
64 Nartnirun Jungam.. At 486. 

65 Telenor, ¶s. 95-97. 

66 Siemens V. Argentina, ¶ 47-50 

67 Berschader V. Russia, ¶ 183-194.  
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Likewise, the interpretation and the application of the dispute settlement provision in 

the BIT are affected by the wording under which they were constructed68.  Under the 

same logic used by the Berschander V. Russia69, the Plama Tribunal stated: 

 

“Dispute resolution provisions in a specific treaty have been 

negotiated with a view to resolving disputes under that treaty. 

Contracting states can not be presumed to have agreed that those 

provisions from other treaties.”70 

 

65. Consequently, due to the lack of specificity on why the dispute settlement provision 

was not included in the provision dealing with exceptions to the MFNC, it cannot be 

automatically assumed, under the Egusdem Genris principle, that the DSP is subject to 

the MFNC applicability. This means, the dispute settlement provisions is not deemed 

to be included within the term ¨treatment¨ established on Article 3 of Euroasian BIT 

MFNC.  

 

66.  In this sense, the Plama case established that the dispute settlement provisions for the 

MFNC should be considered as relating only to substantive matters of protection, and 

therefore exclusive of procedural protection from the beginning. 71. Comparing the 

application of the clause to substantive protection with its application to procedural 

protection, it is uncertain whether the clause should be extended to the procedural 

protection72. As a consequence of the lack of certainty on the application of the clause 

                                                
68 Plama Consortium V. Bulgaria, ¶ 189, 198,.  

69 Berschader V. Russia, ¶ 175. 

70 Plama Consortium V. Bulgaria, ¶ 207.  

71 Ibídem, ¶ 189, 191, 193 

72 Berschander V. Russia, ¶  176-182. 



 

2

3 

within the realm of procedural matters, it cannot be assumed that the parties intended 

to include the dispute settlement clauses on the application of the MFNC.  

 

67. In sum, the claimant may not rely on the lack of specificity shown on the intention of 

the parties within the MFNC provision. Especially bearing in mind that, if interpreted 

in accordance with Article 31 VCLT, ¨investments shall be accorded treatment no less 

favorable than that accorded to investments made of any third parties¨73 meant that 

only substantive rights of investors have to be treated no less favorably than those of 

other investors. 74  Accordingly, when construing the phrase, it did not warrant 

importing procedural rights unless specific language existed or context to suggest 

otherwise.  

 

68. In this case, the treatment granted to the investment on behalf on the host state, 

according to the fair and equitable treatment standard, refers to ¨all matters¨ related to 

the agreement. This expression is not clear enough to have an unambiguous meaning 

within the context of the clause. In this sense, the word ¨treatment¨ must be construed 

as a result of the contracting parties intention to agree upon a standard which is merely 

a form of the MFNC covering material rights, for that expression does not 

automatically mean that the parties intended the MFNC to extend to the dispute 

settlement resolution provisions.75 

 

                                                
73 Exhibit Euroasia, BIT Article 3. MFNC. 

74 Telenor, ¶. 92.  

75  Berschander V. Russia, ¶ 183-94 
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III. Claimant’s Investment Is Not Protected.  

 

1. Claimant’s Investment Is Not Protected By The Eastasian BIT Pursuant To Article 

1(1) Because It Was Achieved Through Bribery Of A Public Official. 

 

69. Article 1(1) of the Eastasian BIT states that for an investment to be protected under 

the treaty it needs to be “in accordance with the laws and regulations of the” host 

state. 

  

70. Pursuant to this Article, if the investment contravenes Oceanian law, it is not 

considered a protected investment and thus the protection of the BIT is not triggered. 

Claimant’s investment does not comply with Oceanian law since it was achieved 

through suborn of a public official. 

 

71. Clean hands doctrine has been defined as “principle that a party cannot seek equitable 

relief (...) if that party has violated an equitable principle76". Principles of equity have 

been recognized to form part of international law77. Accordingly, a party may not ask 

for a relief of a contract through international arbitration if this party has violated the 

law through the contract.  

 

2. If The Tribunal Finds Euroasian Law To Be The Applicable Law, Claimant’s 

Investment Shall Not Be Protected Since It Violates The Clean Hands Doctrine And The 

Law Of The Host State. 

 

72. Claimant’s investment is not protected since it breaches the clean hands doctrine even 

though it has not been explicitly expressed in the treaty. Indeed, clean hands doctrine 

                                                
76 Black's Law Dictionary. 

77 Judgment of 24 February 1982, I.C.J. Reports 1982, p.60 71. 
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is a general principle of law recognized by civilized nations7879 as Judge Schwebel 

recognized 80 . Specialized doctrine has considered clean hands to be included as 

customary law 81  because of its early use by arbitral tribunals 82  and international 

courts83 and its extended implementation in Bilateral Investment Treaties84. 

 

73. As established above, clean hands doctrine is generally accepted as part of 

international public law 85. Therefore, the Tribunal must recognize while determining 

if Claimant’s investment is protected under the present BIT that the legality of the 

investment is not only regarded in the eyes of the content of the treaty but also with 

the ones of international investment law. Under such considerations, it cannot reach 

any other conclusion that Claimant’s investment shall not be protected since it 

contravenes a principle of equity clearly recognized as part of international public 

law86. 

 

74. It is sustained by jurisprudence that, even if a BIT does not contain an express 

requirement for the investment to comply with the law of the host state, if the 

investment does not comply with domestic law it is intended to “(a) not qualify as an 

                                                
78 Zoller p. 16-17; and Kolb, p. 84-136. 

79 Judge Hudson noted that, "A very similar principle [to the one in Common Law] was received into Roman law 

in  ‘exceptio non adimpleti contructus’ He shows that it is the basis of articles of the German Civil Code, and is 

indeed "a general principle" of law.  

80 Nicaragua v. USA ¶ 268 

81 Cheng; Brownlie. 

82 Netherlands v. Belgium. 

83 Nicaragua v. USA. Dissenting Opinion of Judge Schwcbel. 

84 Rahim. p. 39-51.  

85 Plama case, p.92  

86 Hamester. ¶ 123 
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investment or (b) be refused to the benefit of the substantive protections of the 

investment treaty”87.  

 

75. This principle exists independently of specific language in an investment treaty88 . In 

the same sense the Tribunal in Plama case concluded that the substantive protections 

of [an investment treaty] cannot apply to investments that are made contrary to 

[..domestic..]law89. 

 

76. As a consequence of the explained above, even if the Tribunal finds that clean hands is 

not a general principle of law recognized by civilized nations, it is also a principle of 

international customary law that investments are intended to be in accordance to 

domestic law in order to be protected. 

 

3. The Illicit Conduct. 

77. The first question that arise in the mind of the Tribunal must be why an arbitral 

tribunal ought to decide on corruption charges. Born points out that: 

 

“…insofar as arbitrators are requested to make a binding arbitral award 

through an adjudicative process, [….]it is a vital precondition to the fulfillment 

of this mandate that they consider and decide claims that contractual 

agreements are invalid, unlawful, or otherwise contrary to public policy… a 

tribunal is incapable of [..] without considering public policy objections to the 

existence of such an obligation. Inherent in the legally-binding resolution of a 

dispute and the making of a legally-binding award is the duty to consider and 

resolve public policy objections.”90 

 

                                                
87 Yukos. ¶.1350 

88 Kałduński. p. 154 

89 Plama case ¶139 

90 Born ¶ 2183 
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78. Through another perspective leading to the same result Judge Lagergren observed: 

 

“It is impossible to close one’s eyes to the probable destination of amounts of 

this magnitude, and to the destructive effect thereof on the business pattern 

with consequent impairment of industrial progress.”91 

 

79. About the ultra-petita or extra-petita allegations that could arise as a challenge on the 

Tribunal’s consideration of bribery charges, Richard Kreindler has stated: 

 

“Illegality contentions going to the nullity of the main contract… even if 

initiated by the tribunal itself, should normally be deemed to fall within the 

terms of the submission to arbitration‘… [as] it has a core relevance to… 

public policy… [and] should be seen as necessarily falling within the terms of 

virtually any submission to arbitration…”92 

 

80. Thus, it is clear to now that a tribunal is not solely a manifestation and 

instrumentalization of party’s autonomy, which can ignore international goals of 

sanctioning illegality93. Thus, the Tribunal is not only entitled to decide on corruption 

charges but is also obliged to observe the legality of the issues brought to it under the 

eyes of international law. 

 

81. It is uncontested that Claimant did not comply with the requisites of the 

Environmental Act of 1996 to resume the arms production in Rocket Bombs Ltd94. It 

is also uncontested that Claimant did not have the economic resources to adapt his 

                                                
91 Lagergren. ¶ 20 

92 Kreindler. p. 245-246 

93 Kreindler. p. 15. 

94 ¶ 4, Statement of uncontested facts.  
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production process to such requirements95. However, Claimant still decided to make 

his investment in the shares of Rocket Bombs (despite his knowledge of the state of 

law in Oceania, with which his newly acquired company did not comply). It is 

uncontested that, despite the foregoing, Claimant still managed to have an irregular 

private meeting with the President of the National Environmental Authority on July, 

1998. Resulting from this meeting, on 23 July, 1998 the NEA issued an 

Environmental License for Rocket Bombs96. 

 

82. From the abovementioned uncontested facts, there is a clear inference that the 

Environmental License issued by the NEA is manifestly illicit. First, it lacks the 

substantial requirement for the License to be issued, which is the adaptation of the 

production line to the environmental requirements of the Environmental Act of 

199697. Secondly, it also lacks the procedural steps in order to grant the license which 

are (i) the verification of the documentation proving the compliance with 

environmental requirements set forth in the Environmental Act  and (ii) the visit from 

the National Environmental Authority to the production line of the company to verify 

compliance. Thirdly, the General Prosecutor Office of Oceania concluded an 

investigation throughout 2013 that ended with the conviction of the President of the 

NEA on bribery charges98 . Finally, the President of the NEA has officially been 

declared to receive a bribe from the Claimant for the issue of the Environmental 

License of Rocket Bombs99.  

 

                                                
95 Ibidem 

96 Ibidem, ¶ 6 

97 ¶ 1, Procedural Order N°2.  

98 ¶ 19, Statement of Uncontested Facts.  

99 ¶ 5, Procedural Order N°2.  
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83. As a conclusion, it is clear that the only way that the NEA could have issued a license 

that did not comply with substantial neither formal requirements of the Environmental 

Act 1996, is through the subornation of the President of the NEA. 

 

4. The Standard Of Proof To Be Applied 

 

84. There is no single jurisprudential source for establishing a standard of proof for the 

corruption charges presented to the Tribunal since many different standards have been 

applied to tribunals facing corruption issues. However, specialized doctrine expressly 

supports the idea that the standard of the proof must be the balance of probabilities, 

“more likely than not” over a high standard of proof. The UN Anti-Corruption Toolkit 

(2004)100 clearly defines the reasons :  

“... the nature of major corruption cases makes such a high burden 

of proof particularly difficult to meet. Senior officials actively 

engaged in corruption are often in a position to impede 

investigations and destroy or conceal evidence, and pervasive 

corruption weakens investigative and prosecutorial agencies to the 

point where gathering evidence and establishing its validity and 

probative value becomes problematic at best...” 

 

85. Hwang and Lim have observed on the matter:  

 

“Can there be any justification for departing from these basic 

propositions [the application of the balance of probabilities standard] 

where corruption is sought to be established, given the limits of the 

tribunal’s powers of investigation and compulsion, and given that 

those who participate in bribery and corruption often mask their 

activities with great ingenuity?”101.  

                                                
100 The UN Anti-Corruption Toolkit p. 4 

101 Hwang AND Lim, ¶ .28 
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86. Often, the only available source to prove corruption is testimony since, given the highly 

discrete nature of corruption, very poor physical evidence is left, therefore making very 

difficult the constitution of evidence.102 

 

87. For the bribery charges to be established, the Tribunal ought to accept the standard of 

proof that has been generally accepted by doctrine, which is the balance of 

probabilities.  

 

88. First, because given the limitations faced by the arbitral tribunals in general where 

they do not count on the subpoena and enforcement powers of a court to compel the 

production of evidence103.  

 

89. Second of all, because:  

 

“Like most crimes and intentional misconduct, and perhaps more so, 

acts of corruption and collusion are specifically designed not to be 

able to be identified or detected...”104.  

 

90. Thirdly because there is enormous difficulty for those who allege corruption to 

produce physical evidence on the charges. 

 

91. As a conclusion, given the facts set out above, it is clear that applying the standard of 

proof of the balance of probabilities, it is more likely than not that the only way that 

                                                
102 EDF. 

103 Hwang and Lim, ¶ 28 

104 Mills. p. 295 
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the NEA could have issued a license that did not comply with substantial neither 

formal requirements of the Environmental Act 1996, is through the subornation of the 

President of the NEA. 

 

5. The Tribunal Shall Not Grant Jurisdiction Over The Present Dispute Because It 

Would Mean Recognizing Rights Arising From A Violation Of Transnational Public 

Policy. 

92. The concept of transnational public policy is referred to an “international consensus as 

to universal standards and accepted norms of conduct that must be applied in all 

fora”105.  

 

93. Its content is often referred to arbitral tribunals as “good morals”, ethics of 

international trade” 106  or “international public policy common to all nations” 107 . 

Moreover, domestic courts have also recognized the existence of a universal 

conception of public policy108. 

 

94. As to the matter at issue, bribery in its active and passive sense is a criminal offense in 

most if not all countries around the world 109. As well, there are binding regional 

instruments110 in all continents that condemn corruption as a violation of transnational 

                                                
105 WDF para.139 

106 Sayed. 

107 WDF. ¶ 148 

108 Cfr. Milan Court of Appeal; Paris Court of Appeal; and Swiss Federal Tribunal. 

109  Cfr. Australia, Canada, France, Germany, Greece, Hungary, Japan, Korea, Mexico, Switzerland, United 

States, Bulgaria, Finland, Iceland, Luxembourg, Italy, Norway, Colombia, Kenya, Guatemala, Brazil, Peru, 

Argentina, Cote d’Ivoire, Senegal (consulted in http://www.oecd.org/cleangovbiz/toolkit/48529117.pdf) 

110 Inter-American Convention against Corruption (1996); OECD Convention on Combating Bribery of Foreign 

Public Officials in International Business Transactions (1997); European Union Convention on the Fight Against 

Corruption involving Officials of the European Communities or Officials of Member States of the European 

Union (Council Act of 26 May 1997); Council of Europe Criminal Law Convention on Corruption (1999); 
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public policy111, just as several universal instruments112 on the matter as the United 

Nations Convention Against Corruption (2003), ratified by 180 countries in the world. 

 

95. Jurisprudence of arbitral tribunals has been clear in recognizing both the character of 

bribery as against transnational public order113 and that under that basis claims of 

contracts obtained by corruption cannot be upheld by those tribunals114. The most 

outstanding reasoning in that sense was given by Judge Lagergren in the following 

words: 

 

“After weighing all the evidence I am convinced that a case such as 

this, involving such gross violation of good morals and international 

public policy, can have no countenance in any court either in the 

Argentine or in France, or, for that matter, in any other civilized 

country, nor in any arbitral tribunal. Thus, jurisdiction must be 

declined in this case. It follows from the foregoing, that in concluding 

that I have no jurisdiction, guidance has been sought from general 

principles denying arbitrators to entertain disputes of this nature 

rather than from any national rules on arbitrability. Parties who ally 

themselves in an enterprise of the present nature must realize that they 

have forfeited any right to ask for assistance of the machinery of 

justice (national courts or arbitral tribunals) in settling their 

disputes.”115 

 

                                                                                                                                                   

Council of Europe Civil Law Convention on Corruption (1999); European Union Council Framework Decision 

on Combating Corruption in the Private Sector (2003); African Union Convention on Preventing and Combating 

Corruption (2003). 

111 Sayed. p. 307. 

112 UNGA, Declaration against Corruption and Bribery in International Commercial Transactions.  

113 See ICC case n° 3916 (Loewe), (ICC case n° 3913), Hilmarton v. OTV, ICC case n° 5622, ICC case n° 7664 

(Frontier AG and Brunner Sociedade v. Thomson CSF (Revue de l’arbitrage – 1993 n°2 – p. 334). 

114 Lagergren and Hilmarton. 

115 Wetter. 
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96. It is to be borne in mind by the Tribunal that this reasoning by Lagergren is 

from 1963 when domestic law only expressly penalized corruption and the 

penalization from international law was achieved by invoking principles of 

international law. Nowadays, the fight against corruption counts on regional and 

universal instruments that constitute corruption as a transnational crime that 

undermines the principles of international public policy and the teleology of 

international investment law which is to protect investors while helping 

developing countries to develop116. 

 

97. As a result of the above exposed motives, the Respondent submits that the 

Tribunal must reject jurisdiction over the present dispute since the corruption of 

public agents constitutes a serious breach of transnational public policy and no 

legal effects can be granted arising from such illicit conduct. Whenever a party 

decides to use corruption to achieve its ends, it must know that it is renouncing 

to any right of assistance from jurisdiction117. 

 

98. As a subsidiary petition, the Respondent submits that if the Tribunal decides to 

address the issue of corruption in the Merits of this dispute, it should be on 

these same arguments already exposed that it should decline the petitions of the 

Claimant. 

 

                                                
116 Lowenfeld. p.456 

117 Lagergren. 
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ARGUMENTS ON MERITS 

IV. Respondent’s Actions Are Exempt Under The Essential Security Interests Provision 

Of The BIT. 

 

99. Article 9 of Eastasian BIT provides: 

 

“Nothing in this Agreement shall be construed to prevent either 

Contracting Party from taking measures to fulfill its obligations with 

respect to the maintenance of international peace or security.” 

 

100. It has been accepted that according to Articles 30 and 31 of the VCLT, these 

provisions constitute a lex specialis within the Bilateral Investment Treaties. 118 

Therefore, if a treaty is in force, but the conditions for the Essential Security Interests 

clause occur, the State is excused from complying with the rest of the obligations 

under the treaty119, pursuant to the principle lex specialis derogat lex generalis.120   

 

101. As a consequence, should the Tribunal find that the Essential Security Interests 

clause was activated, none of the Treaty obligations should be reviewed in further 

detail. Respondent’s actions are exempt under Article 9 of Eastasian BIT, because: (i) 

International obligations to maintain peace and security are extended, but not limited 

to the Security Council; and (ii) the clause has a self-judging nature. 

                                                
118 Desierto, Diane.  

119 Han, Sangwook Daniel and Jung, Youngjin. p. 400.  

120 Ibídem. p. 830.  
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1. International Obligations To Maintain International Peace And Security Are 

Extended, But Not Limited To The Security Council. 

 

102. Under customary and positive international law, there is peaceful doctrine 

regarding jus ad bellum restrictions. It is clear that the use of force is prohibited121, 

unless it is supported on the individual or collective right to self-defense 122  and 

Security Council enforcement measures123. 

 

103. As a matter of fact, Article 2(4) of the UN Charter provides: 

 

“Article 2. (…) 4. All Members shall refrain in their international 

relations from the threat or use of force (…).”124 

 

104. Article 41(2) of the International Law Commission on Responsibility of States 

for Internationally Wrongful Acts states that:  

 

“No State shall recognize as lawful a situation created by a serious 

breach within the meaning of article 40 125 , nor render aid or 

assistance in maintaining that situation.”  

 

105. Following the international law principle ex injuria just non oritur, the casus 

belli derived from the military invasion of Euroasia to Eastasia126 constitutes a breach 

                                                
121 Moussa, Jasmine. p. 963-990.  

122 UN Charter, Article 51. 

123 UN Charter, Article 42. 

124 Article 2(4) of the UN Charter. 

125 “Article 40. This chapter applies to the international re-ponsibility which is entailed by a serious breach by a 

State of an obligation arising under a peremptory norm of general international law.”  
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to international peace and security, under Article 2(4) of the UN Charter, 1970 

General Assembly Declaration on Friendly Relations 127 , the Declaration on the 

Strengthening of International Security adopted by the General Assembly in 1970128, 

and the Definition of Aggression in 1974129. 

 

106. In addition, the Respondent, as a member of the UN130, is bound by the UN 

Charter’s preamble, where the obligation to maintain international peace and security 

constitutes an essential pillar131. 

 

107. Article 24(1) of the UN Charter provides:  

 

“Article 24 1. In order to ensure prompt and effective action by the 

United Nations, its Members confer on the Security Council primary 

responsibility for the maintenance of international peace and security 

(…).” (Emphasis added) 

 

108. Therefore, although the UNSC holds the primary –as opposed to subsidiary-132 

duty to take prompt and effective actions to maintain International Peace and Security, 

when it fails to do so, UN member states that have conferred this competence to the 

                                                                                                                                                   
126 ¶ 14, Statement of Uncontested Facts. 

127 UNGA Res 2625 (XXV) (24 October 1970). 

128 UNGA Res. 2734 (XXV) (16 December 1970) par 5. 

129 UNGA Res 3314 (XXIX) (14 December 1974) art 6 par 3. 

130 ¶ 3, Procedural Order No. 3.  

131 UN Charter, Preamble. 

132 Anne Peters, Article 24,). Regional organizations, which can act as regional arrangements within the meaning 

of Chapter VIII of the UN Charter, employ the concept of “primary responsibility,” although its meaning is 

multi-faceted. ALEXANDER ORAKHELASHVILI, COLLECTIVE SECURITY 117–20 (2011).  
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UNSC, are entitled to act in order to fulfill their obligations towards International 

Peace and Security, as it has occurred in previous cases.133 

 

109. The UNSC has been unable to take prompt and effective action on this matter 

for two years, six months and twenty-five days (by the time this memorial is 

submitted to the Tribunal).134 A casus belli occurred when Euroasia decided to invade 

Eastasia on 1 March 2014 and the organ that had the primary competence has not 

asserted any prompt or effective measures135. 

 

110. Therefore, the subsidiary duty to adopt prompt and effective measures so as to 

guarantee that international peace and security are maintained must be activated. Said 

subsidiary responsibility falls on the member states that conferred the primary 

responsibility to the UNSC in the first place.136 

 

111. Article 1(1) of the UN Charter provides: 

 

“Article 1 The Purposes of the United Nations are: 1. To maintain 

international peace and security, and to that end: to take effective 

collective measures for the prevention and removal of threats to the 

peace (…)” 

 

                                                
133 Behrami and Behrami v. France and Saramati v. France, Germany and Norway, App. No. 71412/01, Eur. ¶ 

148 (2007).  

134 ¶ 3, Procedural Order No. 2. 

135 Ibídem. 

136 Kanetake, Machico. p. 165-187   
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112. The Respondent, collectively, along with an important number of countries in 

the world137, assumed its subsidiary responsibility to maintain international peace and 

security. The Respondent must comply with its international law obligations138 and 

not render assistance to the ongoing situation, which entails to stop any military 

provisions coming from the Respondent’s territory to the state that breached its 

international obligations. Consequently, Article 9 of Eastasian BIT was lawfully 

activated.  

 

2. The Clause Has A Broader Non Self-Judging Nature. 

 

113. The Essential Security Interests clause provides that nothing in the agreement 

can be interpreted as to prevent any contracting party “from taking measures to fulfill 

its obligations with respect to the maintenance of international peace or security.”139   

 

114. According to the VCLT, treaties should be interpreted “in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose”140 

 

115. Therefore, as the subsidiary responsibility was activated, it was within the 

state’s sovereign jurisdiction to judge whether there was a breach to international 

                                                
137 ¶ 16, Statement of Uncontested Facts 

138 Cfr. Article 2(4) UN Charter and Articles 40-41 ILC on Responsibility of States for Internationally Wrongful 

Acts. 

139 Article 9, Eastasian BIT. 

140 Article 30(1), VCLT. 
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peace and security or not. As Burke-White and Von-Staden show141, this would not be 

a sui generis case on the issue:  

 

“[A]n arbitral tribunal would have to consider whether the states 

parties had intended a special meaning for the term that would 

include such unilateral actions.”142  

 

116. In any case, that is the meaning that must be given to the clause in Eastasian 

BIT, since both Contracting Parties deliberately chose to set it out broadly, instead of 

tying the fulfillment of international obligations to the United Nations or the Security 

Council. As a consequence, it is accepted that it is not circumscribed within the state’s 

sole interpretation that a breach of international peace and security occurred, but it is 

not limited to the Security Council’s decision (or any other particular organ within the 

United Nations) either. Derived from the subsidiary responsibility, the Contracting 

Parties allowed a collective decision of the member states to declare a breach of 

international peace and security within the BIT’s scope to activate the Essential 

Security Interests provision.  

 

117. These are some examples of clearly narrow non self-judging clauses regarding 

international peace and security: 

 

1. Canadian BIT model provides: 

“[N]othing in this agreement shall be construed to prevent any Party from 

taking action in pursuance of its obligations under the United Nations 

Charter for the maintenance of international peace and security.”143  

                                                
141 Burke-White, & Von Staden,. p. 308-410. 

142 Ibídem. p. 356. 

143 Canada 2004 Model FEPA, art. 10(4).  
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2. US-Bahrain BIT: 

“[I]nternational obligations with respect to maintenance or restoration of 

peace or security would include, for example, obligations arising out of 

Chapter VII of the United Nations Charter.”144  

 

3. US-Argentina BIT: 

“[T]he Parties under-stand that, with respect to rights reserved in Article XI 

of the Treaty, ‘obligations with respect to the maintenance or restoration of 

international peace or security’ means obligations under the Charter of 

the United Nations.”145 

 

 

118. As the Security Council has been unsuccessful in defining whether the 

annexation was legal or not for over two and a half years146 and an important amount 

of countries declared the illegality of the annexation under international public law147, 

following the interpretation of the broad non self-judging clause of Eastasian BIT, 

conditions were met for the Essential Security Interests clause to activate.  

 

119. Therefore, when interpreted in good faith, it is clear that both contracting 

parties gave express consent to untie the obligations to those exclusively contained in 

the UN Charter and allowed that whenever the subsidiary responsibility was to be 

activated due to the Security Council’s inefficiency, it would not constrain either one 

of the parties from complying with its international obligations. 

 
                                                
144 Letter of Submittal of the U.S.-Bahrain BIT from Sec’y of State Albright to President Clinton, annexed to 

U.S.-Bahrain BIT.   

145 Treaty Concerning the Reciprocal Encouragement and Protection of Investment.   

146 ¶ 3, Procedural Order No. 2. 

147 ¶ 16, Statement of Uncontested Facts 
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V. Executive Order Did Not Introduce Measures That Resulted In Either Direct Or 

Indirect Expropriation. 

1. Actions Of The Respondent Were Taken Within The Scope Of The Essential Security 

Interest Clause Of The Treaty. 

 

120. The reasons why the Essential Security Interest Clause encompasses the 

actions taken by Oceanian government have been explained in section (IV), page 53 of 

this Memorial. 

 

121. The Respondent submits that it has taken consequent internal law measures to 

comply with its obligations on the maintenance of international peace and security, 

which are not limited by the obligations of the treaty intended according to the will of 

the Contracting Parties to both Euroasian and Eastasian BIT. 

 

2. Even If The Tribunal Find The Essential Security Interests Clause Not To Be 

Triggered, Claimant’s Property Titles Were Not Taken By Oceania. 

 

122. There is no discussion in the scholarship or to jurisprudence in regards to 

direct expropriation as the taking by the state of the property titles of an investment148. 

No direct expropriation occurred since the property titles, specifically, (i) the shares in 

Rocket Bombs Ltd and (ii) the environmental license have been taken, or even altered 

by the action of the state. Claimant still enjoys possession of the shares and the 

Environmental License for the operation of Rocket Bombs Ltd, therefore no direct 

expropriation occurred. 

 

                                                
148 Dolzer. p.99 
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3. Executive Order Is Bona Fide Nondiscriminatory Regulation Aimed At The General 

Welfare Through Legitimate Use Of Oceania’s Police Powers. 

 

123. From the perspective of international law, there is a long line of authorities that 

have established that even if the State takes measures that result in economic damages 

to an investor, the State need not pay compensation if it acted in the normal exercise 

of its police powers149. According to Black’s Law Dictionary, police power is:  

 

“'[T]he inherent and plenary power of a sovereign to make all laws 

necessary and proper to preserve the public security, order, health, 

morality, and justice150”. 

  

124. The Respondent therefore submits that Executive Order is a regulation 

emanating from state’s police powers, done in good faith and on a nondiscriminatory 

basis.  

 

125. There is no peaceful line between an indirect expropriation and a bona fides 

state regulatory measure, however, there is a broad consensus on the power of states to 

regulate the general welfare151 This point was developed TECMED as follows: 

 

“The principle that the State’s exercise of its sovereign powers within 

the framework of its police power may cause economic damage to 

those subject to its powers as administrator without entitling them to 

any compensation whatsoever is undisputable. Another undisputed 

issue is that within the framework or from the viewpoint of the 

domestic laws of the State, it is only in accordance with domestic laws 

                                                
149 Fortier and Drymer. p.84 

150 Black's Law Dictionary. p 1196 

151 Dolzer. p. 120 
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and before the courts of the State that the determination of whether 

the exercise of such power is legitimate may take place.” 

 

126. In Too Case152 it was said: 

 

“A State is not responsible for loss of Property or for other economic 

disadvantage resulting from bona fide general taxation or any other 

action that is commonly accepted as within the police power of States, 

provided it is not discriminatory and is not designed to cause the alien 

to abandon the property to the State or to sell it at a distress price.” 

 

127. Feldman v. Mexico153 further complemented: 

 

“Reasonable governmental regulation of this type cannot be achieved 

if any business that is adversely affected may seek compensation, and 

it is safe to say that customary international law recognizes this.”154 

 

A. Executive Order Was Issued in Bona Fides 

 

128. One of the requisites established by international law for a state regulation to 

be considered a non-compensable regulatory act of the state is the good faith principle.  

The notion of good faith has been recognized as a principle of international law and a 

source of international law under Article 38 of the Statute of The International Court 

of Justice155. As well the VCLT has recognized it as the guiding criteria for the 

interpretation of treaties. Dolzer notes that: 

 

                                                
152 Too ¶ 378 

153 Feldman v Mexico.  

154 Ibidem, p.103 

155 See at http://www.icj-cij.org/documents/?p1=4&p2=2 
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“One obvious application of the notion of good faith is the duty to act 

for cause, and not for purely arbitrary reasons of domestic politics.  

Good faith may overlap with the rule on arbitrary treatment and often 

with other components such as consistency. In many cases, good faith 

will be subsumed, and only the other components may be 

discussed156” 

 

129. Other relevant definition of good faith in the context of investments was given 

in the Frontier case. It was said: 

 

“The use of legal instruments for purposes other than those for which 

they were created[,] . . a conspiracy by state organs to inflict damage 

upon or to defeat the investment, the termination of the investment for 

reasons other than the one put forth by the government, and expulsion 

of the an investment based on local favoritism.157” 

 

130. According to Reinhold, good faith operates in four different aspects in 

international law; pacta sunt servanda, abuse of rights, estoppel and acquiescence and 

the negotiation of disputes are grounded, to some extent, in good faith158.  

 

131. For the purpose of this dispute, the notion of good faith must be understood in 

the context of the abuse of rights: 

 

“An abuse of right is said to occur when a State exercises its rights in 

such a way as to encroach on the rights of another State, and that the 

exercise “... is unreasonable, and pursued in an arbitrary manner, 

without due consideration of the legitimate expectations of the other 

State”159. 

                                                
156 Dolzer. 

157 Frontier ¶ 300 

158 Reinhold. p.40 

159 Ibídem, p.49 
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132. In applying the above mentioned conceptions of good faith, Respondent 

submits that Executive Order cannot be considered a measure taken outside of good 

faith expectations of third parties since (i) it was not taken arbitrarily since it has a 

fair, solid and substantial cause (the condemnation through measures of internal law of 

an illicit annexation resulting from an unlawful military intervention) that supports it; 

and ii) it does not breach legitimate expectations of the Claimant.  

 

133. However, it would be the Claimant’s burden to prove through a 

“demanding 160 ” way that the Respondent acted in any of the manners 

described above. 

 

 

134. To consider the basic expectations that were taken into account by the investor 

to make the investment the Respondent submits that:  

 

 (i) Claimant’s economic activity, although licit, has a close connection with 

international peace and security 161  and therefore with humanitarian and 

political matters. As explained by scholarship:  

 

“The irresponsible export of conventional arms contributes to 

the displacement of people, violent crime, human rights abuses, 

                                                
160 Bayindir ¶143 

161 ASIL p. 331-344 
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and terrorism, thereby undermining peace, reconciliation, 

security, stability, and sustainable development”162.  

 

Therefore, Claimant, as an experienced arms producer and exporter, is 

expected to know that his commercial activity is of special regulation by states 

and by the international community;  

 (ii) Claimant is also expected to know that the measures taken through 

Executive Order were perfectly integrated within the state of law in which the 

Claimant made his investment. In particular, he must have known under a 

minimum standard of diligence that:  

 

“The International Emergency Economic Powers Act 1992, 

which authorizes her to declare the existence of an unusual and 

extraordinary threat to, among others, national and/ or 

international security which in whole or substantial part 

originates outside the Republic of Oceania.163” 

 

135. As a result of the above mentioned, the Respondent submits that the measures 

taken by Oceania through the Executive Order were not unpredictable and should 

cause no surprise to the Claimant since as an experienced business man he was 

expected to know that the consequences of getting involved with arms trade and the 

police powers that Oceanian government was able to apply. 

 

B. Non Discriminatory 

 

                                                
162 Ibídem, p.135 

163 ¶ 7, Procedural Order No. 2. 
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136. The principle of non-discrimination in international law is a development of 

equality as a principle of law. According to MANIRUZZAMAN, the definition of non-

discrimination within the context of expropriation of alien property: 

  

“Entails two elements: first, the measures directed against a 

particular party must be for reasons unrelated to the substance of the 

matter, for example, the company's nationality. Second, 

discrimination entails like persons being treated in an in equivalent 

manner.”164 

   

137. In its literal or formal sense, the principle of non-discrimination may be 

described, according to Foighel, as:  

 

"The rules of international law against discrimination can be 

considered to be satisfied when foreigners  are  given  formal equality 

with  the nationals   of  the country in  question  in  respect  of  

protection  in  similar situations” 165. 

 

138. According to the given definition, sanctions introduced by Executive order do 

not breach the non-discrimination principle for state regulation since:  

 

 (i) They are not taken having as criteria the substance of the matter, which in 

this case would be its nationality, since the object of the measures is to block 

property of natural and legal persons contributing to the unlawful state of this 

in Fairyland. All persons affected by the sanctions participate in sectors that 

are closely related to the military economy of Euroasia.  

                                                
164 Maniruzzaman. 

165 Ibídem. 
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 (ii) There is no distinction of nationality as to the subjects of the sanctions, 

since sanctions could also apply to Oceania’s nationals that are contributing to 

the unlawful situation in Fairyland. Put in other words, sanctions do not 

distinguish on the nationality of the persons to whom it is addressed. 

 

C. General Welfare 

 

139. It has been generally accepted by doctrine and jurisprudence that for a state 

regulatory measure to be non-compensable it needs to pursue a genuine purpose of 

general welfare. For determining if such regulations are tantamount to an indirect 

expropriation, practice of international tribunals have drawn a purpose test. 

  

140. The first parameter limiting the purpose test is concerned with responding to 

the question of whether the act of taking by the host state is in pursuit of its own 

benefit. In other words if the decision of the host state to deprive a foreign investor 

was made in pursuit of the enrichment of the host state166. 

 

141. The second parameter is related to the intention of the states regarding if it is 

unintentional or deliberated. The central issue is the subjective intention of host states 

to deprive the investor from its property rights. The Tribunal in Sea-Land v. Iran 

explained that in order to examine the context of the case, the purpose is required to be 

"deliberate interference" or an "intentional course of conduct" directed against the 

foreign investor167.   

 

                                                
166 Mojtaba and Afshin. p.16 

167 Sea-Land Service ¶ 166 
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142. Thus, no fact permits any reasonable inference that the measures taken through 

the Executive Order seek an intentional course of conduct directed against the 

investor. The sanctions intended exclusively to take the measures inside the reach of 

state regulatory power to deter the unlawful state of affairs in Fairyland.  

 

143. The third and most important parameter is if whether there is the intention of 

the state to promote general welfare through the measures taken.  The development of 

this parameter was given through investment treaty clauses 168 . For example the 

Australia-U.S. Free Trade Agreement states: 

 

“Except in rare circumstances, nondiscriminatory regulatory actions 

by a Party that are designed and applied to achieve legitimate public 

welfare objectives, such as the protection of public health, safety, and 

the environment, do not constitute indirect expropriations.” 

 

144. It is explicitly stated in the Executive Order that its purpose 169  was the 

maintenance of national security. Doctrine and jurisprudence 170  have almost 

unanimously considered national security to be uncontestably part of general welfare. 

It is clear that one of the most exemplary manifestations of general welfare is security, 

since a threat to security threatens the existence of the state itself and general security 

is fundamental to state existence. Therefore it is a purpose that goes before any other 

obligation by the state since the existence of the state is the sine qua non requisite for 

a state to comply international obligations. 

 

                                                
168  Cfr. US-Singapore BIT, US-Chile BIT, US-Central America and the Dominican Republic BIT, US-Morocco 

BIT and US-Uruguay (BIT).  

169 Preamble, Executive Order. 

170 Dolzer & Schreuer. p. 121 
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D. Police Powers 

 

145. The notion that the exercise of the State’s “police powers” will not give rise to 

a right to compensation has been widely accepted in international law171. Oceania’s 

measures occurred in strict accordance with what is considered as state police powers, 

since inherent to the notion of police powers is the security of the state itself. 

146. The reach of police powers depends on each State’s constitution. Since there is 

no abstract definition of police powers due to its dependency on the laws of each state, 

the ordinary meaning of the world is to be used. Police powers are “the sovereign 

power of a state includes protection of safety, health, morals, prosperity, comfort, 

convenience and welfare of the public”172. Another meaning police powers in the 

majority of states have to do with the protection of individual rights of citizens173.  

 

147. The police powers in this case were exercised in its most essential expression, 

since national security could be considered to be at the core of police powers because 

for rights of citizens to be granted, the state has to guarantee its own existence. 

 

 

VI. Oceania Has Given Claimant’s Investment Fair And Equitable Treatment. 

 

148. According to general principles of evidence, Claimant has the burden of the 

proving that the FET has been violated by acting against the following criteria: (A) 

Respondent acted in good faith, (B) Respondent did not illegitimately frustrate 

reasonable expectations of the Claimant, (C) Respondent has accorded the Claimant 
                                                
171 TECMED. 

172 USLEGAL Definition. http://municipal.uslegal.com/police-powers/ 

173 Barnett. 
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the due process of law, (D) Respondent has acted transparently and finally (D) 

Respondent has not acted unreasonably, arbitrarily or discriminatorily. 

 

1. If Claimant Submits That There Is A Violation To Fair And Equitable Treatment, He 

Has The Burden Of Proof According To The Applicable Procedural Rules. 

 

149. It is a transnational principle of law that the burden of proof rests on the party 

who advances a proposition affirmatively174. Therefore, Claimant must submit to the 

Tribunal clear and convincing evidence that a breach of fair and equitable treatment 

has occurred. 

 

150. For the Tribunal to make such finding, it would first need to be provided with 

the sense in which FET standard was intended to operate according to the treaty and in 

the particular context of the dispute175.  

151. It has been intensely discussed176 whether the FET standard is autonomous and 

thus higher than the standard brought by international customary law177. For example, 

The Tribunal in Saluka said: 

 

“It should be kept in mind that the customary minimum standard is in 

any case binding upon a State and provides a minimum guarantee to 

foreign investors ... [I]n that context, the minimum standard of 'fair 

and equitable treatment' may in fact provide no more than 'minimal' 

protection.”178. However, this discussion has no practical difference 

                                                
174 ICC Award No. 12290. p. 831. 

175 PSEG ¶ 238-239 

176 Subedi. p.65 

177 de Vietri. p.418. 

178 Saluka p.192 
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for the present case, since in any of both scenarios the Respondent has 

not violated FET. 

 

152. However, within the architecture of the FET Standard, the observation of the 

respect of the standard by the host state is built upon the following criteria: (i) good 

faith; (ii) respect of legitimate expectations arising from the state of law in the moment 

of the investment; (iii) the compliment of universally recognized principles of due 

process of law (iv) acting with transparency (v) acting free of harassment or coercion 

towards the claimant (vi) acting without arbitrariness.179 

 

2. Respondent Has Acted In Good Faith 

153. It was explained in paragraphs 124-129 how Respondent’s conduct occurred 

respecting the notion of good faith given by jurisprudence and scholarship. 

 

 

3. Oceania Has Not Illegitimately Frustrated Investor’s Reasonable And Legitimate 

Expectations  

 

154. Investor’s legitimate expectations were properly developed in TECMED. The 

Tribunal said: 

 

“The Arbitral Tribunal considers that this provision of the Agreement, 

in light of the good faith principle established by international law, 

requires the Contracting Parties to provide to international 

investments treatment that does not affect the basic expectations that 

were taken into account by the foreign investor to make the 

investment. […….] to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign 

investor, so that it may know beforehand any and all rules and 

                                                
179 Dolzer p.144 
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regulations that will govern its investments, as well as the goals of 

the relevant policies and administrative practices or directives, to be 

able to plan its investment […..]. without arbitrarily revoking any 

pre-existing decisions or permits issued by the State that were relied 

upon by the investor to assume its commitments as well as to plan and 

launch its commercial and business activities. […..] the State to use 

the legal instruments that govern the actions of the investor or the 

investment in conformity with the function usually assigned to such 

instruments.” (Emphasis added) 

 

155. To consider the basic expectations that were taken into account by the investor 

to make the investment the Respondent submits that:  

 (i) Claimant’s economic activity, although licit, has a close connection with 

international peace and security 180  and therefore with humanitarian and 

political matters. As explained by scholarship:  

“The irresponsible export of conventional arms contributes to 

the displacement of people, violent crime, human rights abuses, 

and terrorism, thereby undermining peace, reconciliation, 

security, stability, and sustainable development”181.  

Therefore, Claimant is expected to know that his commercial activity is of 

special regulation by states and by the international community;  

 (ii) Claimant is also expected to know that the measures taken through 

Executive Order were perfectly integrated within the state of law in which the 

Claimant made his investment. In particular, he must have known under a 

minimum standard of diligence that: 

“The International Emergency Economic Powers Act 1992, 

which authorizes her to declare the existence of an unusual and 

                                                
180 ASIL. p. 331-344 

181 Ibídem, p.135 
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extraordinary threat to, among others, national and/ or 

international security which in whole or substantial part 

originates outside the Republic of Oceania182” 

 

156. As a result, Respondent submits that the measures of the Executive Order were 

not unpredictable or unforeseeable and should have caused no surprise to the Claimant 

since as an experienced business man he was expected to know the consequences of 

getting involved with arms trade and the police powers that Oceanian government was 

able to take. 

A. Claimant’s Expectations Are Not Reasonable Neither Legitimate Because They Intend 

To Obtain Recoup Arising From The Exercise Of Police Powers Of Oceania 

 

157. To develop the above-mentioned criteria, the Respondent submits that the 

frustration of the expectations was generated by a licit regulatory measure of the state 

in using police powers intended to achieve general welfare by maintaining national 

security and external relations183. 

158. The statement on how the Respondent exercised its police powers was 

explained in paragraphs 142-146. 

 

 

4. Respondent’s Treatment Has Observed Due Process Of Law 

 

159. The due process of law in the context of the present dispute shall be 

understood as the obligation of not to deny justice in criminal, civil and administrative 

                                                
182 ¶ 7, Procedural Order N°2. 

183 Preamble, Executive Order.  
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adjudicatory proceedings in accordance with the general principles of due process 

recognized on the principal legal systems of the world184. 

 

160. The Respondent submits that according to the above mentioned definition no 

right to due process has been violated since the Claimant has unjustifiably refused to 

use any of the legal actions contained in Oceanian national law to challenge the 

legality of the actions taken towards him. 

 

5. Respondent Has Acted With Transparency 

 

161. Dolzer states that:  

 

“So far, issues of transparency in a narrow sense have not often been 

before tribunals in recent years. In the past, a violation of the FET 

standard was assumed, for instance, when the host state failed to 

clarify the rights of an investor, when the circumstances of an act 

affecting the investor's rights were obscure, or when a governmental 

entity refused to grant a right which had earlier been accorded by 

another agency of the host state. Also, transparency may, in some 

settings, be closely linked to require a state to avoid a prolonged state 

of legal uncertainty and ambiguity”185186 

 

162. In accordance with the mentioned definition, the Respondent submits that no 

shadow can be cast on the measures taken through Executive Order since they were 

taken coherently by all related entities of the Oceanian government and in no state of 

legal uncertainty or ambiguity as to the Claimant’s rights. 

                                                
184 Cfr. Article 5 (2)(a) of the U. S. Model BIT 2012. 

185 Dolzer P.30 

186 TECMED, p. 164; and PSEG. p.145 
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6. Respondent Has Not Acted Unreasonably, Discriminatorily Or Arbitrarily. 

 

163. Arbitral jurisprudence has  recognized that according to FET, arbitrary conduct 

in the relationship between the state and the investor is not permitted. The ICJ has 

defined arbitrary to be:  

 

“A willful disregard of due process of law, an act which shocks, or at 

least surprises, a sense of juridical propriety”187.  

 

164. Given the definition for arbitrary treatment, the Respondent submits that the 

measures taken through Executive Order are not arbitrary, since the Preamble of the 

Executive Order provides the motivations that led to the issue  of the Executive Order. 

Such measures are genuine since they are in  harmony with the breaking of diplomatic 

relations with Euroasia 188  and the declaration of Oceania to not recognize the 

annexation of Fairyland, in common with approximately half of the members of the 

UN189, and to publicly condemn the military intervention of Euroasia190. 

 

165. As set out in the Expropriation Chapter herein in paragraphs 131-133, there 

was no discriminatory basis in the sanctions introduced by Executive Order. The non-

discriminatory principle has an equivalent meaning to the one given in the 

expropriation context since it has the same teleology, which is the promotion of 

equality as a principle of international law191.  

                                                
187 Consorzio Groupement ¶ 15 

188 ¶ 6, Procedural Order N°2. 

189 ¶ 16, Statement of Uncontested Facts. 

190 Ibídem. 

191 Warwick, p. 288. 
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166. Although BG Group 192  argued that it is not appropriate “to equate 

‘unreasonableness’ and ‘arbitrariness’”,193this view is generally194 not supported in 

doctrine since, “[t]here does not appear to be a relevant distinction between the terms 

‘arbitrary’, ‘unjustified’, and ‘unreasonable’.”195 

 

167. As a consequence, the Tribunal should consider the argumentation for 

reasonability to be given already. 

 

168. Under the abovementioned arguments, the Tribunal shall consider that Oceania 

did not act arbitrarily, discriminatorily or unreasonably. 

 

 

  

 

 

 

                                                
192 BG Group. 

193 Ibidem, ¶ 341 

194 Oxy, ¶ 159-166; Lauder, ¶ 214-288; Bahrein v. Estonia. ¶ 368-371; Noble Ventures. ¶ 175-180.  

195 Schreuer. p.183 
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PRAYER OF RELIEF 

 

The Claimant requests that the Arbitral Tribunal: 

1. To state that is has no jurisdiction whatsoever over the case at hand under the 

Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1995;  

2. If there is jurisdiction, to state that there is no protection under the BIT.  

3. To State that the claimant´s investment was not under expropriation but the Republic 

of Oceania.  

4.  To state that the claimant helped to the damaged that was suffered by the investment.  

 

 

 

 

TEAM RAU 

On behalf of the Respondent 

Republic of Oceania 

 


