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STATEMENT OF FACTS 

 

Involved Persons and Entities 

1. Claimant, Peter Explosive, is a resident of Fairyland. 

2. Respondent is the Republic of Oceania. 

3. In February 1998, Claimant purchased 100% of the shares in the company Rocket Bombs 

Ltd. (“Rocket Bombs”) located in Oceania. In March 1998, he also became a president and 

sole member of the board of directors of the company. Rocket Bombs operated in the arms 

industry and specialized in arms production. 

Two BITs 

4. On 1 January 1992, the Republic of Oceania and the Republic of Eastasia (“Eastasia”) 

concluded the Agreement for the Promotion and Reciprocal Protection of Investments (the 

“Eastasia BIT”). The Eastasia BIT came into force on 1 April 1993. 

5. On 1 January 1995, the Republic of Oceania (“Oceania”) and the Republic of Euroasia 

(“Euroasia”) concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (the “Euroasia BIT”). 

Claimant’s acquisition of the Environmental License and criminal investigation 

6. On July 1998, Claimant had a private meeting with president of the National Environment 

Authority of Oceania, who on 1 February 2015 was convicted of bribery and is now willing 

to testify that Claimant was involved in bribery. On 23 July 1998, Claimant obtained an 

environmental license in a suspiciously expedited manner.  

7. Throughout 2013, the General Prosecutor’s Office of Oceania was conducting an 

investigation regarding the corruption in the National Environment Authority of Oceania. 

On 21 Nov 2013, the investigation resulted in a formal initiation of criminal proceedings 

against those officials, including the President of the National Environment Authority of 

Oceania.  

8. On 5 May 2015, Peter Explosive was informed that he was under investigation with regard 

to the environmental license obtained on 23 July 1998 for Rocket Bombs. On 23 June 2015, 
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the General Prosecutor’s Office officially initiated criminal proceedings against Peter 

Explosive. 

Fairyland’s declaration to return to Euroasia 

9. For over a 100 years, the province of Fairyland has been a part of Eastasian territory, and 

Euroasia confirmed this in the Peace Treaty of 1918. Since then, the residents of Fairyland 

have been Eastasian Nationals. 

10. In Aug 2013, authorities of Fairyland decide to hold a referendum on the secession of 

Fairyland from Eastasia and its reunification with Euroasia. On 1 November 2013, the 

residents of Fairyland decided they should leave Eastasia and re-unite with Euroasia. On 

23 January 2014, Fairyland sent a letter requesting Euroasia’s assistance which was 

broadcast on Euroasian public television. 

11. On 1 March 2014, Euroasian military forces entered into Eastasian territory, by entering 

the region of Fairyland. On 23 March 2014, the Republic of Euroasia officially declared 

that Fairyland its own. On 28 March 2014, Eastasia declared the annexation to be illegal 

and in the light of the public international law. On 1 April 2014, Eastasia sent a notification 

to Euroasia, breaking off diplomatic relations between the two countries. 

International Response to Euroasia’s unlawful military intervention. 

12. As a response to the annexation of Fairyland by Euroasia, there was an international effort 

to impose sanctions to prevent any assistance from reaching to Euroasia. On 1 May 2014, 

breaking off diplomatic ties with Euroasia, the President of the Republic of Oceania issued 

an Executive Order on Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia. Based on the International Emergency Economic Powers Act of 1992, 

The Executive Order introduced a system of sanctions. 

13. The sanctions were applied to Rocket Bombs. It resulted in the deterioration of Rocket 

Bombs’ business and in a rapid decrease in the value of its shares. Peter Explosive was 

unable to sell the shares in the company to a third person. 

14. The Executive Order was subject to Oceanian Reconsideration Proceedings, and a request 

for reconsideration could be submitted to the president of the Republic of Oceania. 
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ARGUMENTS 

 

I. CLAIMANT’S EUROASIAN NATIONALITY IS INVALID AND NOT SUBJECT TO 

RECOGNITION UNDER INTERNATIONAL LAW 

1. Respondent has a legal obligation not to recognize the recent Amendment to the Citizenship 

Act of Euroasia, and Claimant’s Euroasian citizenship based on the act. Respondent has a 

legal obligation not to recognize situations created by serious breaches of international law. 

The change of Claimant’s nationality based on the amended Citizenship Act of Euroasia is 

a result of an unlawful intrusion of armed forces of Euroasia. Therefore, Claimant’s 

Euroasian nationality cannot be recognized and Claimant is not an investor under Euroasia 

BIT. 

A. Respondent has an obligation not to recognize the situations created by serious 

breaches of international peremptory norms. 

2. States have an erga omnes obligation not to recognize as lawful a situation created from a 

serious breach of international law.1 Article 41 of Draft articles on Responsibility of States 

for Internationally Wrongful Acts(the ILC Draft Articles) states that “No State shall 

recognize as lawful a situation created by a serious breach within the meaning of article 40, 

nor render aid or assistance in maintaining that situation”. “A serious breach within the 

meaning of article 40” means “a serious breach by a State on an obligation arising under a 

peremptory norm of general international law”, as stipulated by article 40.  

3. Respondent, as a member of international community and a state responsible for the 

community, has an obligation not to recognize situations created by serious breaches of 

                                           
1 International Law Commission, “Draft articles on most-favoured-nation clauses, with commentaries,” 

Yearbook of the International Law Commission, 1978, vol. II, Part Two, at 40-41. 
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international peremptory norms. The obligation includes acts that would imply recognition. 

For example, in the Iraqi invasion of Kuwait in 1990, States were called upon to “refrain 

from any action or dealing that might be interpreted as recognition whether direct or 

indirect”.2 Recognizing one’s citizenship when it was achieved in the manner that breaches 

international peremptory norms is an act that indirectly recognizes the serious breach as 

lawful situation. In other words, if Claimant’s change of nationality is a result of a violation 

of jus cogens, Respondent has a legal responsibility not to recognize it.  

B. Euroasia violated the prohibition of aggression, a peremptory norm of 

international law. 

4. In fact, Claimant’s change of nationality does involve a serious breach of a peremptory 

norm – the prohibition of aggression – and is not justified by any of Fairyland’s actions. 

i. Euroasia illegally entered the territory of Fairyland with the armed forces. 

5. Prohibition of use of force has long been acknowledged as a conspicuous example of a 

peremptory norm.3 

6. The commentary of the Law Commission on the Draft Articles on the Law of Treaties 

expressed the opinion that “the law on the Charter concerning the prohibition of use of 

force constitutes a conspicuous example of a rule in international law having the character 

of jus cogens”.4 

                                           
2 Security Council Resolution 662, 1990. 

3 The Security Council and the Use of Force: Theory and Reality, a Need for a Change?, Niels M. Blokker, 

Nico Schrijver, Martinus Nijhoff Publishers, 2005, p.41. 

4 International Law Commission. “Draft articles on the Law of Treaties with  Commentaries”, Yearbook of the 

International Law Commission, 1966, vol. II, p.270, paragraph.1.  
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7. Against the solid example of peremptory norms, Euroasia unlawfully entered the territory 

of Fairyland with the armed forces on 1 March 2014.5 Though it was bloodless, it is an 

uncontested fact that the intrusion involved the “armed military forces”. Based on the 

illegal act, there was an amendment to Euroasia’s Citizenship Act and the amendment 

enabled Claimant to change its nationality.6   

ii. Fairyland’s invitation does not justify Euroasian military aggression, as it did 

not meet the conditions for unilateral secession and lacked its valid authority.  

8. Fairyland’s invitation lacked valid authority, rendering its invitation of the Euroasian 

military invalid. Article 20 of the ILC Draft Articles projects a possibility of justifying a 

State’s wrongful act, by stating “valid consent by a State to the commission of a given act 

by another State precludes the wrongfulness of that act in relation to the former State to the 

extent that the act remains within the limits of that consent”.7  

9. The rule, however, does not enable a State to get away with its illegal act in every occasion 

and there is a limitation to the justification process. Under the principle of non-intervention, 

only an invitation, sent by a legitimate authority, can invite military intervention. If an agent 

who has given a consent lacks the authority to act on behalf of the State, such consent or 

invitation becomes invalid.  

10. Fairyland does not have the authority to invite military intervention, as it did not meet the 

conditions for unilateral secession. Violation of human rights or oppression of regional 

                                           
5 Statement of Uncontested Facts, paragraph 14. 

6 Procedural Order No.2, paragraph 4.  

7 International Law Commission, “Draft articles on Responsibility of States for Internationally Wrongful Acts, 

with commentaries,” Yearbook of the International Law Commission, 2001, vol. II, Part Two, at 20. 
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autonomy is required for a unilateral secession to be valid under international law. In this 

case, Fairyland was granted considerable autonomy, manifest in the Eastasian Constitution. 

The absence of any racial discrimination or any other human rights violations in Fairyland 

renders the attempt of secession invalid. Thus, Fairyland lacks the authority to invite the 

Euroasian Military.  

 

II. ALTERNATIVELY, CLAIMANT DID NOT COMPLY WITH THE PRE-ARBITRAL STEPS OF THE 

EUROASIA BIT 

A. Claimant may not rely on the MFN clause to bypass required pre-arbitral steps as 

it does not encompass procedural matters. 

11. Even if the tribunal finds Claimant’s change of nationality had its grounds and that 

Claimant could subsequently invoke the articles of the Euroasia BIT, Claimant may not 

rely on the MFN clause (article3 of the treaty) to bypass required pre-arbitral steps.  

12. Article 9 of the Euroasia BIT – the dispute settlement procedure – clearly states that any 

dispute arising between the parties should be first resolved (1) in an amicable consultation. 

When the dispute cannot be settled amicably, (2) it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the investment 

is made. Lastly, (3) there is a 24-month term required before referring the case to 

international arbitration. 

13. Having fulfilled none of these prerequisites, Claimant tries to ignore the procedural steps 

by expansively applying the MFN clause of the treaty. Claimant, however, may not bypass 

the procedural requirements as the MFN clause only applies to substantive matters. Article 
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31 and 32 of the Vienna Convention on the Law of Treaties(VCLT) provides a guidance for 

interpreting articles of a treaty. According to VCLT, an article of a treaty shall be interpreted 

based on (1) the ordinary meaning in light of the context of the treaty and the consent of 

the parties, and (2) the circumstances of its conclusion. Following the interpretative method 

of the VCLT, it is found that the article only encompasses substantive matters. 

i. In light of the ordinary meaning of the clause and the consent of the parties, 

the MFN clause does not encompass procedural matters. 

14. According to article 31 paragraph 1 of the VCLT, “A treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose”.8 In addition, paragraph 2 of the article 

states, “There shall be taken into account, together with the context: (a) any subsequent 

agreement between the parties regarding the interpretation of the treaty or the application 

of its provision”. 

a. The ordinary meaning of the MFN clause does not encompass 

procedural matters in light of the context of the treaty. 

15. The “ordinary meaning” of the MFN clause is by default the substantive protections of the 

BIT. In this light, the ILC noted that if the purpose of an MFN clause is to encourage 

equality between investors, then the correct interpretation would be to differentiate 

substantive from procedural.9  

16. Along with the general and ordinary understanding of an MFN clause, the specific MFN 

                                           
8 Vienna Convention on the Law of Treaties, 1969, Art.31. 

9 Report of the International Law Commission, sixtieth session, 2008  
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clause of the Euroasia BIT itself shows that the clause was intended for substantive 

protections. Art.3 of the Euroasia BIT in its first paragraph states that the objects of the 

MFN Clause are “investments”, “income and activities related to such investments”, and 

“such other investment matters regulated by this Agreement”. “Such other investment 

matters” extends to substantive treatment of investment matters not within the scope of 

“income and activities”, such as expropriation, subrogation, or monetary compensation. 

The second paragraph of Art.3 of the Euroasia BIT further supports the substantive feature 

of the MFN clause.  

17. The term “treatment” in the first paragraph is elaborated in the second paragraph as 

“advantages and privileges”. Though the paragraph is setting forth the advantages and 

privileges to which the Article shall not apply, the examples of these exceptions clearly 

show the conception of “advantages and privileges”. Regarding that the examples of the 

excepted “advantages and privileges” all indicate to substantive issues and not procedural 

regulations, one can find that the specific MFN clause of the Euroasia BIT perceives itself 

as providing substantive protections. 

b. Interpreting the MFN clause as a substantive regulation also accords 

with the States’ consent. 

18. According to the VCLT, “the principle[s] of free consent […] [is] universally recognized”.10 

In other words, consent is the cornerstone of all treaty commitments. It is a well-known 

principle that international tribunals can only exercise jurisdiction over a State on the basis 

                                           
10 Vienna Convention on the Law of Treaties, 1969, Preamble. 
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of its consent.11 The consent of the States may not be presumed or artificially constructed 

by the arbitrator.12  

19. The Euroasia BIT has its specifically negotiated article setting forth the dispute settlement 

procedure: Art.9. Art.9 of the Euroasia BIT specifically presents the consent between the 

States to have certain prerequisites for international arbitration, which are (i)to have 

domestic procedural steps and (ii)to have a 24-month term before referring the case to 

international arbitration.  

20. The importance of regarding the parties’ consent in deciding the scope of an MFN clause 

has been highlighted in an ICSID case, Salini v. Jordan.13 In the case where the Claimants 

invoked an MFN clause to bypass a specific requirement of pre-arbitral steps in the BIT, 

the tribunal declined jurisdiction respecting the parties’ consent and their intention. To 

quote, the tribunal decided that “the Claimants have submitted nothing from which it might 

be established that the common intention of the Parties was to have the most-favoured-

nation clause apply to dispute settlement”. In regards to ‘the common intention of the 

Parties’, the tribunal paid particular attention to the fact that the basic BIT contained a 

dispute settlement provision requiring for amicable negotiations before court proceedings. 

21. In conclusion, in light of the VCLT provision on interpretation of treaty articles and of the 

case concerning the scope of an MFN clause, an MFN clause cannot be expansively 

interpreted as including general procedural matters when going against the ordinary 

                                           
11 Status of Eastern Carelia, Advisory Opinion, 1923 P.C.I.J. (ser. B) No.5(July 23). 

12 Daimler Financial Services AG v. Argentine Republic, ICSID Case No. ARB/05/1, Decision on Annulment, 

pp.81 (January 7, 2015). 

13 Salini v. Jordan, ICSID Case No. ARB/02/13, Decision on Jurisdiction, pp.116-119 (November 15, 2004). 
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meaning of the article and the parties’ consent. Thus, the MFN clause in the Euroasia BIT 

does not extend to procedural protections.  

ii. The circumstances support the interpretation of the MFN clause as a 

substantive regulation. 

22. According to Art.32 of the VCLT, if the interpretation of a treaty provision leads to an 

absurd or unreasonable result, we must consider the circumstances in interpreting the 

provision. If procedural matters were included in the MFN clause, it would lead to the 

absurd or unreasonable result of a direct contradiction between the two articles (Art.3 and 

Art.9) in the same BIT.  

23. The circumstances suggest that the intention of the parties had been to exclude dispute 

resolution provisions from the scope of the MFN Clause. The Euroasia BIT was concluded 

in 1995 after the Eastasia BIT was concluded in 1992.14 Whereas the Eastasia BIT does 

not have a clause requiring exhaustion of domestic remedies, the Euroasia BIT has the 

article specifically stipulating such requirements. If the MFN clause is to be interpreted to 

extend to dispute settlement clauses, Art.9 on domestic remedies becomes of no use. It goes 

out of reasonable range of interpretation to think that the drafters of the Euroasia BIT, 

knowing the Eastasia lacked an article dealing with domestic procedures, wanted to make 

such useless article which could be nullified by the MFN clause. Therefore, it is only 

reasonable to conclude that the MFN clause does not extend to dispute settlement 

provisions, especially when considering the entirety of the circumstances.  

                                           

14 Statement of Uncontested Facts, paragraph 1.  
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B. Claimant failed to comply with the obligatory pre-arbitral steps and illegally 

submitted the dispute directly to international arbitration. 

i. Claimant did not resolve the dispute amicably (article 9 paragraph 1 of the BIT). 

24. Article 9 of the Euroasia BIT requires a party to take actions to settle a dispute in amicable 

consultations. Claimant, however, has never made efforts to settle the dispute in an 

amicable way but instead brought the dispute before the arbitral tribunal. 15  Claimant 

wrongfully holds Respondent responsible for its failure to find an amicable solution by 

arguing that Oceania did not respond to Claimant’s offering of negotiations. The fact, 

however, does not justify Claimant’s ignorance of pre-arbitral steps because Respondent, 

being aware of the article 9 of the BIT was expecting a domestic procedure would come 

up, not an international arbitral procedure after attempts of negotiating. With the letter 

which wrongfully described the expected procedure16 (that Claimant would request for 

arbitration, not a domestic procedure), Respondent could not think of properly responding 

to it. In other words, sending a single letter with clear errors in its content and directly 

bringing the case to this tribunal does not constitute an amicable action on Claimant’s side.  

ii. Claimant did not take the pre-arbitral step to submit the to the domestic court 

(article 9 paragraph 2). 

25. As briefly stated above, the due course for Claimant to follow after a failure to reach an 

amicable solution is to seek remedy in ‘the competent judicial or administrative courts of 

                                           

15 Answer to Request for Arbitration, p.15. 

16 Request for Arbitration, p.4. 
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the Contracting Party in whose territory the investment is made”.17 Claimant, however, did 

not comply with the clause and referred the dispute to this tribunal.  

26. Thus, Claimant has complied with none of the obligatory dispute settlement procedure 

requiring for certain pre-arbitral steps and illegally brought the case to an international 

arbitration. 

 

III. IN ANY EVENT, CLAIMANT IS IN VIOLATION OF THE “CLEAN HANDS” DOCTRINE AND IT 

MAKES ITS INVESTMENT UNPROTECTABLE UNDER EITHER OF THE BITS 

A. Claimant cannot be protected under Eastasia BIT, as it made an unlawful investment. 

i. Claimant must comply with the corresponding regulations of the Eastasia BIT to 

invoke the MFN clause. 

27. If this tribunal allows Claimant to invoke the MFN clause to access the Eastasia BIT, 

Claimant must comply with the corresponding “clean hands” regulation of the Eastasia 

BIT. 

28. An MFN clause must be invoked in keeping with the relevant terms and conditions of the 

accessed BIT. Article 14 of Draft Articles on most-favoured-nation clauses with 

commentaries clearly state that “The exercise of rights arising under a most-favored-nation 

clause for the beneficiary State or for persons or things in a determined relationship with 

that State is subject to compliance with the relevant terms and conditions laid down in the 

                                           
17 The Euroasia BIT, Article 9 paragraph 2.  
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treaty containing the clause or otherwise agreed between the granting State and the 

beneficiary State.” 18   

29. If Claimant was allowed to cherry-pick only the advantageous clauses of the Eastasia BIT, 

while not subjecting him to the requirements of the BIT, this would be treatment that goes 

beyond ‘no less favorable’ and would amount to excessively favorable treatment. The 

serious problem arising from an unequal treatment as such has already been recognized in 

Impegrilo SpA v. Argentina Republic case.19 Professor Brigitte Stern, in her opinion points 

out that importing just a time limit from another BIT while not applying other restrictive 

provisions in the treaty impairs systemic legitimacy of the entire BIT. To elaborate, she 

stated that: 

“It can be added that the concrete result is not to grant Impregilo the most 

favourable existing dispute settlement mechanism, which is the purported objective 

of MFN clauses, but it is to grant it a sui generis mechanism that was constructed 

by the reasoning of the arbitrators forming the majority and was envisaged neither 

in the basic treaty nor in the third-party treaty. In fact, as was indeed also the case 

for example in Siemens, Impregilo was at the end of the day in a better position 

than would have been either an investor under the Argentina/Italy BIT or an 

investor under the Argentina US/BIT, as it was not restricted in its access to 

international arbitration by an 18 months waiting period on the one hand, nor in 

its choices by the fork-in-the road provision on the other hand. Stricto sensu, 

                                           
18 Draft Articles on most-favoured-nation clauses with commentaries, Yearbook of the International Law 

Commission, 1978, vol.II. Part two. At article 14. 

19 Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Concurring and Dissenting Opinion of 

Professor Brigitte Stern, Paragraph 12, 44. 
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Impregilo was not granted by the Award the most favoured treatment, it was 

granted an inexistent favourable treatment. The foreign investor had the best of 

both treaties, but this did not correspond to any real situation under any treaty”. 

30. The exactly same concern would arise from Respondent’s case if the tribunal allows 

Claimant to take advantage of privileges provided by the Eastasia BIT without having due 

responsibilities according to the same BIT. In this case, Claimant argues that it can invoke 

the MFN to bypass its procedural obligations regarding Article 9 of the Euroasia BIT, by 

accessing Article 8 of the Eastasia BIT.20 If Claimant was not subjected to Article 1.1 of 

the Eastasia BIT, Claimant would not be receiving equal treatment, but more favourable 

treatment compared to an Eastasian investor invoking the Eastasia BIT. 

31. Therefore, Claimant must comply with the obligations delineated in Article 1.1 of the 

Eastasia BIT, and must make his investment in accordance with the laws and regulations 

of the host state, Oceania. 

ii. Art.1 of the Eastasia BIT requires an investment to be in accordance with law for it 

to be protected under the BIT. 

32. According to the first paragraph of article 1 of the Eastasia BIT, “the term “investment” 

comprises every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contraction Party in accordance with the laws 

and regulations of the latter”. In order to qualify as an “investment” protected under the 

BIT, it must be made in compliance with the laws and regulations of the host state. Failing 

to comply with this requirement would, therefore, deprive the tribunal of jurisdiction. In 

                                           

20 Request for Arbitration, p. 3. 



TEAM SPENDER 

23 

 

other words, if “there is no ‘investment in accordance with law’, the Tribunal lacks 

jurisdiction rationae materiae” 

33. When an investment made by a party does not constitute a specific form of investment 

described in the relevant articles of the BIT, the tribunal lacks its jurisdiction ratione 

materiae. For instance, in Fraport v. Republic of the Philippines case, the tribunal declined 

the jurisdiction of the case as it decided that the investment made by Fraport was in 

violation of the according law of the Philippines when the BIT clause stipulated that an 

investment be “in accordance with law”.21 The same principle applies to the present case, 

where Claimant has violated the laws of Oceania. 

iii. Claimant, however, failed to comply with the domestic laws of Oceania, as it involved 

bribery in its investment. 

34. Claimant’s investment violates Respondent’s criminal code as its investments were made 

in a corrupt manner, involving bribery. 

35. Independent from the current criminal investigation officially initiated against Claimant by 

the Oceanian General Prosecutor’s office, this tribunal is competent to make a finding that 

Claimant’s investment involved acts of bribery and corruption.22  

36. There exists an example where the tribunal decided on Claimant’s corruption based on 

corruption “indicators” or “red flags” that arose from the Claimant’s testimony. In Metal-

tech Ltd. v. Republic of Uzbekistan case, the tribunal found the “red flags” indicating the 

                                           
21 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. 

ARB/03/25, paragraph 30.  

22 Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Paragraphs 212-213. 
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fact of Claimant’s corruption and declined the jurisdiction stating that Claimant’s 

corruption placed its investment outside the protection of the BIT as it could be derived 

that Respondent has not consented on protecting such illegal investment.23 

37. Thus, the tribunal has sufficient authority to determine on the existing facts and declare 

Claimant’s commitment of corruption. The following facts in this case constitute sufficient 

evidence to suggest Claimant’s bribery: 

1) Claimant had a private meeting with the President of the NEA in July 1998,24  

2) after this private meeting, the license was issued in an uncharacteristically 

expedited manner, despite Claimant’s failure to meet the legal requirements.25  

3) Despite the fact Claimant had not fulfilled the conditions set out by the 

Environmental Act of 1996, the NEA failed to verify the compliance. 26 

Claimant’s failure to compy with the conditions lasted for 16 years, yet the NEA 

continued to neglect this fact, despite the having the authority to revoke licenses.27  

4) That same President has already been found guilty of bribery charges. The 

investigation was initiated based on a denunciation alleging that the NEA had 

promised an expedited licence in return for money.28  

                                           
23 Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Paragraph 293. 

24 Uncontested Facts Paragraph 6. 

25 Uncontested Facts, Paragraph 6. 

26 PO2, Paragraph 1. 

27 PO3, Paragraph 1. 

28 Uncontested Facts, Paragraph 18. 
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5) The President of the NEA has already named Claimant among the investors to 

have bribed him, and has agreed to testify against Claimant in criminal 

proceedings.29  

These facts in accumulation provide enough evidence for this tribunal to make a finding 

of Claimant’s corruption and bribery. 

38. Therefore, Claimant’s investment is in violation of Respondent’s criminal code, and thus 

fails to meet the legality requirement, rendering it outside the scope of protection of the 

BIT. 

B. Alternatively, even if the tribunal allows Claimant to disregard the requirements of the 

Eastasia BIT, “Clean Hands” doctrine still applies under the Euroasia BIT. 

39. Even if the tribunal allows Claimant to enjoy the benefits of the advantageous clauses while 

he disregards the requirements of the Eastasia BIT, Claimant’s illegal investment still 

cannot be protected under the Euroasia BIT. Not only under the Eastasia BIT, but also under 

the Euroasia BIT, for an investment to be protected under the BIT, the investment is 

required to be in accordance with the laws of Oceania as it fits the object and purpose of 

the treaty and it is a general requirement in all BITs. 

i. The Euroasia BIT protects a legal investment. 

40. According to Article 31 of the VCLT, a BIT should still be interpreted in accordance with 

its object and purpose, following Article 31 of the VCLT. 

41. It is not the object and purpose of a BIT to promote or protect illegal investments. The 

                                           
29 Uncontested Facts, Paragraph 19. 
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preamble of the Euroasia BIT clarifies the treaty’s object and purpose as being to promote 

investments under national law as well as the protection of the environment. 

42. Therefore, the “Clean Hands” doctrine may also be found under the Euroasia BIT and it 

makes Claimant’s illegal investment outside the scope of protection even under the 

Euroasia BIT. 

ii. Even if the preamble’s legal effect is denied, a “Clean Hands” requirement still 

applies as a general requirement in all BITs. 

43. Even if the Preamble’s legal effect is denied, a “Clean Hands” requirement can be found in 

all BITs, even in the absence of a “Clean Hands” clause in wording. The principle that it is 

generally required in BITs that an investment made in a legal manner to be protected under 

the treaty can be found in following arbitration cases. First in the World Duty Free case, 

the tribunal found itself out of jurisdiction due to Claimant’s acts corruption even when the 

concerned contract was silent on the effects of illegality.30 Also in Plama v. Bulgaria case, 

the Tribunal decided that PLC’s investment cannot be protected, reasoning that the entity 

has “violated not only Bulgarian law but international law, including the principle of good 

faith, the principle of auditor propriam turpitudinem allegans—that nobody can benefit 

from his own wrong and international public policy—and that a contract obtained by 

wrongful means should not be enforced by a tribunal”.3132 

44. Thus, even under the Euroasia BIT, an investment made in breach of domestic laws does 

                                           
30 World Duty Free Co. Ltd. v. Republic of Kenya, ICSID Case No. ARB/00/7, Award, 4 October 2006. 

31 Plama Consortium Limited. v. Republic of Bulgaria, ICSID Case No. ARB/03/24.  

32 Elizabeth Whitsitt, “Plama Consortium Limited v. Republic of Bulgaria: Honesty is the best policy”, 

Investment Treaty News, 20 September 2008.  
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not qualify as an investment worthy of protection under the treaty, and ultimately deprives 

this tribunal of jurisdiction. In conclusion, due to the aforementioned claimant’s violation 

of the domestic laws of Oceania, Claimant’s investment may not be protected under the 

BIT. 

 

IV. Claimant’s investment is not protected because its investment is unclean. 

A. Claimant’s investment is in violation of the legality principle as it is not in accordance 

with the laws and regulations of Oceania 

i. Claimant’s investment must be in accordance with the laws and regulations by virtue 

of the Legality requirement. 

45. Even if this tribunal finds that it has jurisdiction to this Claimant must comply with the 

legality requirement in the Euroasia BIT. The legality requirement is presumed to exist in 

all BITs, even in the absence of a clause specifying that requirement.33 Under 

international investment law, investments will not be protected if they were made in 

violation of national laws and regulations or international principles of good faith.34 This 

means that in order to enjoy the protections of a bilateral investment treaty, the 

investment must have invested operated without any fraud or corruption.35 Even if the 

host state’s conduct might have been egregiously involved in the act of corruption, if the 

                                           
33 Inceysa Vallisoletana v. El Salvador, 2006, Paragraph 257; Phoenix Action, Ltd. v. Czech Republic, ICSID 

Case No. ARB/06/5 (Israel/Czech Republic BIT), Award, April 15, 2009, para. 106. 
34 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, (ICSID Case No. ARB/07/24), Award, 

paragraph 123. 
35 Moloo Rahim and Khachaturian Alex, "The Compliance with the Law Requirement in International 

Investment Law," Fordham International Law Journal, Vol. 34, Issue No.6, (September 27, 2010), pp.1473-

1474. 
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investor was complicit in the corruption no relief can be obtained.36 Therefore, even if 

Claimant is allowed to cherry-pick advantageous clauses from the BIT, he must comply 

with the legality requirement present in the Euroasia BIT.  

ii. Claimant’s investment is in violation of Respondent’s Environmental Act of 1996 

46. Claimant’s investment violates Respondent’s laws and regulations as his investment fails 

to comply with the Environmental Act of 1996. 

47. Claimant failed to comply with the domestic laws and regulations of Oceania by neglecting 

his duty to update his production line to comply with the Environment Act of 1996.37 

Despite acknowledging this obligation, Claimant defied the object and purpose of the 

Environmental Act for 16 years.  

48. Therefore, Claimant’s investment was not invested in accordance with the laws and 

regulations of the host state, and is thus not protected by the Eastasia BIT. 

iii. Claimant’s investment is in violation of the corruption laws of the Respondent, as it 

invovled bribery. 

49. Claimant’s investment violates Respondent’s criminal code as its investments were made 

in a corrupt manner, involving bribery.  

50. Independent from the current criminal investigation officially initiated against Claimant by 

the Oceanian General Prosecutor’s office, this tribunal is competent to make a finding that 

                                           
36 Aloysius Llamzon and Anthony Sinclair, "Investor Wrongdoing in Investment Arbitration: Standards 

Governing Issues of Corruption, Fraud, Misrepresentation and Other Investor Misconduct," in ICCA Congress 

Series No. 18, edited by Van den Berg A.J, (Miami 2014), pp.464-465. 

37 PO2, Paragraph 1. 
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Claimant’s investment involved acts of bribery and corruption.38  

51. The following facts in this case is sufficient evidence to suggest bribery. 1) Claimant had 

a private meeting with the President of the NEA in July 1998,39 2) after this private 

meeting, the license was issued in an uncharacteristically expedited manner, despite 

Claimant’s failure to meet the legal requirements.40 3) Despite the fact Claimant had not 

fulfilled the conditions set out by the Environmental Act of 1996, the NEA failed to 

verify the compliance.41 Claimant’s failure to comply with the conditions lasted for 16 

years, yet the NEA continued to neglect this fact, despite having the authority to revoke 

licenses.42 4) That same President has already been found guilty of bribery charges. The 

investigation was initiated based on a denunciation alleging that the NEA had promised 

an expedited licence in return for money.43 5) The President of the NEA has already 

named Claimant among the investors to have bribed him, and has agreed to testify against 

Claimant in criminal proceedings.44 These facts in accumulation provide enough 

evidence for this tribunal to make a finding of Claimant’s corruption and bribery. 

52. Therefore, Claimant’s investment is in violation of Respondent’s criminal code, and thus 

fails to meet the legality requirement, rendering it outside the scope of protection of the 

BIT. 

                                           
38 Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Paragraphs 212-213. 

39 Uncontested Facts Paragraph 6. 

40 Uncontested Facts, Paragraph 6. 

41 PO2, Paragraph 1. 

42 PO3, Paragraph 1. 

43 Uncontested Facts, Paragraph 18. 

44 Uncontested Facts, Paragraph 19. 
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V. Alternatively, Respondent’s measure do not constitute an expropriation of Claimant’s 

investment 

A. Respondent’s measure was an exercise of legitimate police powers through the 

invocation of the Essential Security Interest Clause 

53. Respondent’s Executive order was a measure to fulfil its obligations with respect to the 

maintenance of international peace and security, based on Article 10 of the Euroasia BIT.  

i. A measure invoked under the Essential Security Clause is not subjected to the 

obligations of the BIT 

54. Article 10 of the Euroasia BIT is an Essential Security Interest Clause that relates to the 

scope of the BIT, meaning that if invoked states can apply measures to protect international 

peace and security without the limitations of BIT obligations.45 When applied, an Essential 

Security Clause excludes the substantive provisions of the BIT not allowing the possibility 

of a compensation being payable during that period.46  

55. Therefore, if Respondent’s measure falls under a situation that warrants the invocation of 

Article 10 of the Euroasia BIT, Claimant cannot claim compensation for the act. 

ii. Respondent’s measure was to fulfil its obligations with respect to the maintenance of 

peace and security 

56. An obligation that invokes the Essential Security Clause will arise if an international 

                                           
45 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award (20 May 

2005); Decision on Annulment (25 September 2007), Paragraph 129. 

46CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award (20 May 

2005); Decision on Annulment (25 September 2007), Paragraph 146. 
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situation amounts to military action.47 Members of the United Nations, have an obligation 

to safeguard international peace and security under the UN Charter. Under Article 41(2) of 

the ILC articles on State Responsibility, states have the obligation not to recognize as lawful, 

a situation created by a serious breach of international law. With regards to the objective 

assessment of whether a situation warrants the invocation of a clause, a significant margin 

of appreciation must be given to states applying certain measures.48 The Tribunal should 

further accord a margin of appreciation to the Respondent in exercising her power as a 

sovereign state. It is not for the Tribunal to substitute its own judgment for the discretionary 

judgment of the Respondent unless there is “an error of law or fact, a manifest error of 

judgment, or a usurpation of power”.49 If the host state’s measures contributed materially 

to the realization of their legitimate aims under the clause, it would be a valid invocation 

of the Essential Security Clause.50 

57. On 1 March 2014, Euroasia’s military trespassed into Eastasia, which posed a threat to 

international peace and security.51 Euroasia’s use of military force was used to facilitate 

the annexation of Fairyland, which caused a great divide in the international community 

including multiple severs of diplomatic relations between countries.52 Respondent, as a 

                                           
47 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID Case 

No. ARB/02/1 Decision on Liability (3 October 2006), Paragraph 238 

48 Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award, Paragraph 

181 

49 Antoine Goetz et consorts v. République du Burundi, ICSID Case No. ARB/95/3, Award (10 February 1999), 

Paragraph 126 

50 Metalpar S.A. and Buen Aire S.A. v. The Argentine Republic, ICSID Case No. ARB/03/5, Award on the 

Merits, 6 June 2008, Paragraph 197, Continental Casualty Company v. The Argentine Republic, ICSID Case No. 

ARB/03/9, Award, paragraph 196  

51 Uncontested Facts, Paragraph 14 

52 Uncontested Facts, Paragraph 14, 
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United Nations Member state, had an obligation to prevent the export of arms to Euroasia 

stemming from its own territory. A failure to carry out these obligations would be a 

violation of due diligence to prevent the contribution to ongoing illegal military operations. 

Fulfilling its obligations, As a part of an international effort to impose sanctions to officially 

condemn the actions of Euroasia, by virtue of the International Emergency Economic 

Powers Act of 1992, Respondent issued the Executive order.53 The executive order was a 

system of sanctions that were specifically designed to stunt the activities that would aid 

Euroasia’s military intervention.54 These actions fall under measures to fulfil obligations 

with respect to the maintenance of international peace or security under Article 10 of the 

Euroasia BIT.55 

58. Therefore, the measures taken by Respondent is a legitimate exercise of the Essential 

Security Interest Clause, and thus an action not under the scope of the BIT that is not subject 

to compensation. 

B. In any event, Claimant lacks the legitimate expectation for expropriation 

59. Legitimate expectations in international investment law refer to the risk of possible changes 

to the host state’s legal and economic framework.56 A legitimate expectation is only formed 

when the host state has made assurances and are violated by reversals of those 

                                           
53 Uncontested Facts Paragraph 16; PO3 Paragraph 11. 

54 Uncontested Facts paragraph 16; Exhibit C2 EXECUTIVE ORDER OF 1 MAY 2014 ON BLOCKING 

PROPERTY OF PERSONS CONTRIBUTING TO THE SITUATION IN THE REPUBLIC OF EASTASIA,  

55 Exhibit C1 (Oceania-Euroasia BIT), Page 45 

56 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8 , Award, 11 Sep 2007, 

paragraph 344 
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reassurances.57  In the absence of a specific guarantee by the host State or a specific 

provision in the bilateral investment treaty itself, the investment is not automatically subject 

to a “guarantee” of stability merely because the host country entered into a bilateral 

investment treaty with the country of the foreign investor.58 Independent from the role of 

legitimate expectations in the context of fair and equitable treatment, arbitration tribunals 

have referred to the concept in the context of regulatory expropriation claims. 59  The 

Bilateral Treaties are not an insurance against business risk, and the investors bear the 

consequences for their own actions, especially if based upon illegitimate expectations.60 In 

the Tecmed case, after having found that there had been a substantial deprivation, the 

tribunal required an additional analysis of the deprivation of economic rights and the 

legitimate expectations of the investors.61 The application of the legitimate expectation test 

can free the host state from its obligation to provide compensation, even in the event that a 

substantial or complete deprivation of the value of the investment has occurred.62 

                                           
57 PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Ü retim ve Ticaret 

Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award, 19 Jan 2007, Paragraphs 241-242 

58 Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability, 27 Dec 2010, 

Paragraph 117 

59 De Luca, Anna, Indirect Expropriations and Regulatory Takings: What Role for the 'Legitimate Expectations' 

of Foreign Investors? (August 15, 2013). Giorgio Sacerdoti (editor), Pia Acconci, Mara Valenti, Anna De Luca 

(co-Editors), General interests of Host States in International Investment Law, Cambridge University Press, 

2014. pp. 58-75.; Bocconi Legal Studies Research Paper No. 2524925 

60 MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, award (May 25, 2004) at 

178 

61 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, at 122 

62 De Luca, Anna, Indirect Expropriations and Regulatory Takings: What Role for the 'Legitimate Expectations' 

of Foreign Investors? (August 15, 2013). Giorgio Sacerdoti (editor), Pia Acconci, Mara Valenti, Anna De Luca 

(co-Editors), General interests of Host States in International Investment Law, Cambridge University Press, 

2014. pp. 58-75.; Bocconi Legal Studies Research Paper No. 2524925 
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60. In this case, at the time when Claimant made his investment in February 199863, the legal 

framework for allowing measures such as Respondent’s executive order was in place in the 

form of the International Emergency Economic Powers Act 1992.64 In other words, there 

was no change in the legal framework of Oceania, and the executive order was merely a 

manifestation of the current legal regime. Therefore, any expectation that Respondent 

would not take measures such as the executive order would be illegitimate and Claimant’s 

claims based on this unfounded expectation lack merit. 

C. Respondent’s measure did not cause substantial deprivation. 

61. Claims on expropriation are very serious claims, and the existence of an expropriation must 

be judged with stringent standards.65 Strict standards such as ‘an interference such that the 

property can no longer be put to reasonable use’ or “the property affected is rendered 

worthless be the measure” have been the required test.66 An expropriation is essentially a 

loss of property, different from a temporary blockage of usage of the properties, and an 

expropriation can be found only in the event of a “substantial deprivation”. 67  The 

established test to determine substantial deprivation combines the assessment of both the 

duration and the intensity of an action. This means that governmental measures must 

involve the substantial deprivation of possessions or control over assets, with permanent 

                                           
63 Uncontested Facts, Paragraph 2, Page 32 

64 Po2, Paragraph 7, Page 52 

65 Dolzer R., Schreuer C. 2012. Principles of International Investment Law. Oxford University Press 

66 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award, 24 July 

2008, ¶463; Garcia-Amador, ILC Special Rapporteur, in its Fourth Report on State Responsibility (1959), UN 

Doc A/CN.4/119, at 39 

67 Sporrong & Lonnroth v. Sweden, 5 ECHR 35, 1982, ¶63; Merril & Ring Forestry v. Canada, 2010, ¶¶139 
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and lasting effects. If the investor has full ownership and control of the investment and the 

government does not manage the day-to-day operations of the company, the host state's 

measures will not amount to expropriation.68 

i. Respondent’s measures are merely temporary and not permanent 

62. Regarding the duration, Oceania’s Executive Order imposes only an ephemeral “blocking” 

of property, and do not entail any permanent taking of properties. The Executive order will 

only last until the situation in Fairyland is settled, either by Euroasia’s retreat from 

Fairyland or a decision regarding the situation by an authoritative body such as the United 

Nation’s Security Council or the International Court of Justice. This means that there is a 

high probability that the Executive Order will be lifted, at which point investor will be able 

to manufacture arms again.  

ii. There is no substantial deprivation of Claimant’s investment  

63. Moreover, there is no substantial deprivation of the property in this case. The shares, the 

company facilities, equipment, and the license are all intact, under the control of the 

Claimant. Neither the government nor any other party has taken over the control of Rocket 

Bombs. Although having suffered rapid drop in value, the shares still retain its. 

Respondent’s executive order’s limits its application to the blocking of property and refusal 

to enforce contracts within its own territory. Claimant can still produce and deliver arms by 

making deals and acquiring necessary supplies outside the Oceanian Territory if he doesn’t 

rely on domestic contracts that rely on Oceania’s legal framework.  

                                           
68 CMS Gas Transmission Company v. Argentina Republic (US/ Argentina BIT), Award, 12 May 2005. 

Paragraph 263 



TEAM SPENDER 

36 

 

64. Therefore, Respondent’s measure do not substantially deprive Respondent, nor does it 

constitute a permanent deprivation of property, meaning no expropriation has taken place 

 

VI. Alternatively, Claimant cannot claim full compensation as it had contributed to the 

damage suffered by its investment.  

A. Claimant was affected by Respondent’s measure due to its own actions 

65. The legal principle of contributory fault applies. The principle dictates that an award of 

damages may be reduced if the victim of the wrongful act also committed a fault (willfully 

or by negligence) which contributed to the prejudice it suffered.69 The tribunal has the wide 

discretion to significantly decrease the award if it find that the Claimant’s actions 

contributed to the result.70  

66. In this case, Fairyland issued a request for intervention in January 2014, which was 

broadcasted on public television. Meanwhile Claimant started negotiations on a new 

contract for arms production in February 2014, which was after the possibility of 

intervention was made clear.71 Although, Euroasia initiated military intervention on 1 

March 2014, Claimant maintained the exclusive arms supplies contract with Euroasia, ever 

since the contract came to effect on 1 April, meaning that it remained as the exclusive arm 

supplier to Euroasia after the actual occurrence of the military intervention.72 Respondent’s 

                                           
69 ILC Articles on State Responsibility, Art 39;  

70 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNCITRAL, PCA Case No. AA 227, 

Final Award (18 July 2014), ¶1637 

71 P56, PROCEDURAL ORDER NO 2, PROBLEM ¶3 

72 P35, Statement of Uncontested Facts, Problem ¶14 
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lengthy preparations for the Executive Order which was based on the International 

Emergency Economic Powers Act of 1992, had been widely mediatized for some time.73 

Hence, Claimant’s arms supplies continued despite its knowing of the possibility of the 

Executive Order being introduced. And since the Executive Order only applies to those 

supplying arms on 1 May 2014 and thereafter, had Claimant responsibly held back its 

relationship with Euroasia 1) once he could have known of the military intervention, or 2) 

once he could have known of the Executive Order, he would have not suffered the damages 

he is currently claiming. Therefore Claimant’s own decision to continue supplying arms 

despite the circumstances has contributed to his own injuries. 

67. Therefore, it is clear that CLAIMANT remained the exclusive arms supplier to Euroasia 

even after Euroasia’s intention to incorporate Fairyland by military intervention became 

manifest, and even after the time at which point the Executive Order had become 

sufficiently foreseeable. 

B. Claimant made a risky business decision 

68. Bilateral Investment Treaties are not insurance policies against bad business judgments, 

and any purported shortcoming in the policies and practices of the host state cannot be 

deemed to relieve investors of the business risks inherent in any investment.74 Investors 

who are aware of the prospects and potential pitfalls of a host state assume the risks of their 

own investment.75 Moreover, investors who are familiar with the host state are presumed 

                                           
73 P35, Statement of Uncontested Facts, Problem ¶15 

74 Maffezini v. Spain, ICSID Case No. ARB/97/7, Award on the merits (November 13, 2000), Paragraph 64 

75 Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award (16 September 2003), Paragraph 

20.37 
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to be well aware of the risk involved when making their investment.76 

69. At the time of the investment, the International Emergency Economic Powers Act of 1992 

was in place, which meant Claimant was aware of such possibility. Claimant should have 

been familiar with the legal framework of Oceania as he studied at the East Dot University 

in Oceania, meaning that he knowingly or was negligent in not knowing that Respondent 

had the legal authority to enact such executive orders.77 By deciding to invest in a host 

state that allows the president to make executive decisions in situations such as a unilateral 

annexation of a territory, Claimant had borne the risk of being subjected to such measures.78 

70. Therefore, contributed to its own injury by making a risky judgment. 

  

                                           
76 Metalpar S.A. and Buen Aire S.A. v. The Argentine Republic, ICSID Case No. ARB/03/5, Award on the 

Merits, 6 June 2008., Paragraphs 202-04 

77 Page 34, Uncontested Facts, Paragraph 8 

78 Page 56, PO2 Paragraph 7 
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RELIEF SOUGHT 

 

Respondent respectfully asks the Tribunal to find that: 

1. the Tribunal does not have the jurisdiction over Claimant’s claim; 

2. Claimant’s investment is not protected under any BITs since Claimant breached the ‘Clean 

Hands’ doctrine; 

3. even if the Tribunal finds it has the jurisdiction, Claimant’s operation of business has also 

breached the ‘Clean Hands’ doctrine and its investment cannot be protected;  

4. the Republic of Oceania has not expropriated Claimant’s investment;  

5. alternatively, Claimant cannot claim full compensation as it had contributed to the damage 

suffered by its investment. 

 

 

Counsels for Respondent 
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