
Team Alias: Tarazi 

i 

 

Foreign Direct Investment Moot 

3- 6 November 2016 
 
 
 

 

 

International Chamber of Commerce 
 

 

Peter Explosive 

(Claimant) 
 

v. 
 

The Republic of Oceania 

(Respondent) 
 

 

ICC Arbitration No. 28000/AC 
 

 

Memorial For Respondent 
 
 
 

 
 
 
 

 
 
 



Team Alias: Tarazi 

ii 

 

TABLE OF CONTENTS 
 
LIST OF AUTHORITIES ……………………………………………………………………. iii 
 
LIST OF ABBREVIATIONS ……………………………………………………………….... xvi 
 
STATEMENT OF FACTS …………………………………………………………………….. 1 
 
ARGUMENTS ………………………………………………………………………………….. 3 
 
PART ONE: JURISDICTION ………………………………………………………………… 3 

I - THE CLAIMANT IS NOT AN INVESTOR PURSUANT TO ART. 1(2) OF THE 

EUROASIA BIT. 

II - THE CLAIMANT NEEDED TO COMPLY WITH THE PRE-ARBITRAL 

REQUIREMENTS PROVIDED BY ART. 9 EUROASIA BIT. 

III - THE CLAIMANT MAY NOT RELY ON ART. 3 EUROASIA BIT TO 

INCORPORATE ART. 8 EASTASIA BIT. 

 
CONCLUSION ON JURISDICTION ………………………………………………………….. 25 
 

PART TWO: MERITS ………………………………………………………………………….. 26 

I – THE CLAIMANT DID NOT MAKE A PROTECTED INVESTMENT, ESPECIALLY 

IN THE LIGHT OF THE “CLEAN HANDS” DOCTRINE WITH REFERENCE TO ART. 

1.1 OF THE EASTASIA BIT. 

II - THE CLAIMANT’S INVESTMENT WAS NOT EXPROPRIATED BY THE 

RESPONDENT. 

III - THE EXPROPRIATION OF THE CLAIMANT’S INVESTMENT WAS LAWFUL 

IV – THE CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIS 

INVESTMENT. 

 

CONCLUSION ON MERITS ………………………………………………………………….. 46 
 
REQUEST FOR RELIEF ………………………………………………………………………. 45 
 
 
 
 
 



Team Alias: Tarazi 

iii 

 

LIST OF AUTHORITIES 
 

PRIMARY SOURCES 
  

A. International 
 
1. Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments, agreed upon and signed on 1 January 

1995 

 [Euroasia BIT] 
 

2. Agreement between the Republic of Oceania and the Republic of Eastasia for the Promotion 

and Reciprocal Protection of Investments, agreed upon and signed on 1 January 1995 

 [Eastasia BIT] 
 

3. Convention on the Recognition and Enforcement of Arbitral Awards, June 10, 1958, 21 

U.S.T.2517, T.I.A.S. No.6997, 330 U.N.T.S.38  

[New York Convention] 
 

4. UN, Charter of the United Nations, 24 October 1945, 1 UNTS XVI  

[UN Charter] 
 

5. UNGA Res.A/RES/20/2131, Declaration on the Inadmissibility of Intervention in the 

Domestic Affairs of States and the Protection of Their Independence and Sovereignty, 21 

December 1965, 20th session 

 
6. UNGA, Declaration on Principles of International Law concerning Friendly Relations and 

Co-operation among States in accordance with the Charter of the United Nations, 24 

October 1970, A/RES/2625  

[Friendly Relations Declaration] 
 

7. UN, Statute of the ICJ, 18 April 1946  

[ICJ Statute] 
 

8. UN, Vienna Convention on the Law of Treaties, 23 May 1969, UN, Treaty Series, Vol.1155 

[VCLT] 

 
9. UN, Vienna Convention on Succession of States in respect of Treaties, 6 November 1996 

[VCST] 



Team Alias: Tarazi 

iv 

 

B. National 
  

1. President of the Republic of Oceania, Executive Order of 1 May 2014 on ‘Blocking Property 

of Persons Contributing to The Situation in The Republic of Eastasia’ 

  
C.   Cases 

  
a.  International Court of Justice 

  
1. Accordance with International Law of the Unilateral Declaration of Independence in 

Respect of Kosovo, Advisory Opinion, 22 July 2010, ICJ Rep.2010  

[Kosovo] 
 

2. Case concerning Armed Activities on the Territory of the Congo (New Application: 2002) 

(Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, 

ICJ Rep.2006  

[DRC v. Rwanda] 
 

3. Certain Expenses of the United Nations (Article 17, Paragraph 2, of the Charter) (1962), 

ICJ Rep.151  

[Certain Expenses] 
 

4. Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, 

ICJ Rep. (2009)  

[Nicaragua] 
 

5. Legal Consequences for States of the Continued Presence of South Africa in Namibia (South 

West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 

ICJ Rep.16 (1971)  

[Namibia] 
 

6. Monetary Gold Removed from Rome in 1943 (Italy v. France, United Kingdom of Great 

Britain and Northern Ireland and United States of America), 15 June 1954, Judgement on 

Preliminary Question, ICJ Rep.19 (1954)  

[Monetary Gold] 
 

7. North Sea Continental Shelf (Federal Republic of Germany v Denmark), Merits (1969), ICJ 

Rep.3  

[North Sea] 



Team Alias: Tarazi 

v 

 

 
8. Wall in the Occupied Palestinian Territory (2004), Advisory Opinion, ICJ Rep. (2004) 

[Wall]  

 
9. Western Sahara, Advisory Opinion, ICJ Rep. (1975)  

[Western Sahara] 
  
 

b.  Permanent Court of International Justice 
 
1. Case Concerning Certain German Interests in Polish Upper Silesia (Germany v Poland), 

Merits (1926), PCIJ Rep.30  

[Certain German Interests] 
 

2. Competence of the International Labour Organisation, Advisory Opinion, PCIJ, Series B. 

No.13 (1926)  

[Competence ILO] 
  

c.  Permanent Court of Arbitration 
  

1. ICS Inspection and Control Services Limited (UK) v. Argentina, PCA Case No.2010-9, 

Award on Jurisdiction, 10 February 2012;  

[ICS] 
 

2. ST-AD GmbH v. Bulgaria, PCA Case No.2011-06, Award on Jurisdiction, 18 July 2013; 

[ST-AD] 

 
3. Yukos Universal Limited v Russian Federation, PCA Case No.AA 227, Final Award, 18 

July 2014;  

[Yukos] 
  

d.  ICSID 
  

1. Chevron Corporation (U.S.A.) and Texaco Petroleum Corporation (U.S.A.) v. Ecuador, 

PCA Case No.2009-23, Third Interim Award on Jurisdiction and Admissibility, 27 February 

2012   

[Chevron] 
 
 



Team Alias: Tarazi 

vi 

 

2. CMS v Argentina, ICSID Case No.ARB/01/8, Award, 12 May 2005;  

[CMS] 
 

3. Daimler Financial Services AG v. Argentina, ICSID Case No.ARB/05/1, Award, 22 August 

2012;  

[Daimler]            
 

4. Duke Energy Electroquil Partners and Electroquil SA v. Ecuador, ICSID Case 

No.ARB/04/19, Award, 18 August 2008;  

[Duke] 
 

5. Emilio Agustin Maffezini v. Spain, ICSID Case No.ARB/97/7, Decision of the Tribunal on 

Objections to Jurisdiction, 25 January 2000;  

[Maffezini] 
 

6. Fakes v Turkey, ICSID Case No.ARB/07/20, Award, 14 July 2010;  

[Fakes] 
 

7. Fraport AG Frankfurt Airport Services Worldwide v Philippines, ICSID No.ARB/11/12, 

Award, 10 December 2014;  

[Fraport] 
 

8. Gas Natural SDG, SA v. Argentina, ICSID Case No.ARB/03/10, Decision of the Tribunal 

on Preliminary Questions on Jurisdiction, 17 June 2005;  

[Gas Natural] 
 

9. Gustav FW Hamester GmbH & Co KG v Ghana, ICSID Case No.ARB/07/24, Award, 18 

June 2010;  

[Hamester] 
 

10. Hochtief AG v. Argentina, ICSID Case No.ARB/07/31, Decision on Jurisdiction, 24 October 

2011;  

[Hochtief] 
 

11. Impregilo SpA v. Argentina, ICSID Case No.ARB/07/17, Award & Concurring and 

Dissenting Opinion of Professor Stern, 21 June 2011;  

[Impregilo] 
 



Team Alias: Tarazi 

vii 

 

12. Inceysa Vallisoletane, SL v El Salvador, ICSID Case No.ARB/03/26, Award,  2 August 

2006;  

[Inceysa] 
 

13. Kiliç Ĭnşaat Ĭthalat Ĭhracat Sanayi Ve Ticaret Anonim Şirketi v. Turkmenistan, ICSID Case 

No.ARB/10/1, Award, 2 July 2013;  

[Kiliç] 
 

14. Metal-Tech Ltd v Uzbekistan, ICSID Case No.ARB/10/3, Award, 4 October 2013;  

[Metal-Tech] 

 
15. Middle East Cement Shipping and Handling Co v Republic of Egypt, ICSID Case 

No.ARB/99/6, Award, 12 April 2002;  

[MEC] 
 

16. MTD Equity Sdn Bhd and MTD Chile SA v Chile, ICSID Case No.ARB/01/7, Award, 25 

May 2004;   

[MTD] 
 

17. Occidental Petroleum Corporation and Occidental Exploration and Production Company v 

Ecuador, ICSID Case No.ARB/06/11, Award, 5 October 2012;  

[Occidental] 
 

18. Phoenix Action, Ltd v Czech Republic, ICSID Case No.ARB/06/5, Award, 15 April 2009; 

[Phoenix] 

 
19. Ping An Life Insurance Company of China, Limited and Ping An Insurance (Group) 

Company of China, Limited v. Belgium, ICSID Case No.Arb/12/29, Award, 30 April 2015;  

[Ping] 

 

20. Plama Consortium Limited v Bulgaria, ICSID Case No.ARB/03/24, Decision on 

Jurisdiction, 8 February 2005; Award, 27 August 2008;  

[Plama] 
 

21. SAUR International v Argentina, ICSID Case No.ARB/04/4, Décision sur la compétence et 

sur la responsabilité; 6 June 2012;  

[SAUR] 
 



Team Alias: Tarazi 

viii 

 

22. Sempra Energy International v Argentina, Award, ICSID Case No.ARB/02/16, 28 

September 2007;  

[Sempra] 
 

23. Siemens A.G. v. Argentina, ICSID Case No.ARB/02/8, Decision on Jurisdiction, 3 August 

2004;  

[Siemens] 
 

24. Suez, Sociedad General de Aguas de Barcelona SA, and InterAguas Servicios Integrales del 

Agua SA v. Argentina, ICSID Case No.ARB/03/17, Decision on Jurisdiction, 16 May 2006; 

[Suez InterAguas] 

 
25. Suez, Sociedad General de Aguas de Barcelona, SA and Vivendi Universal, SA v Argentina, 

ICSID Case No.ARB/03/19, Decision on Jurisdiction, 3 August 2006; Decision on Liability, 

3 July 2010;  

[Vivendi] 
 

26. Técnicas Medioambientales Tecmed, S.A. v Mexico, ICSID Case No.ARB(AF)/00/2,  

Award, 29 May 2003; 

[Tecmed] 
 

27. Teinver SA, Transportes de Cercanias SA and Autobuses Urbanos del Sur SA v. Argentina, 

ICSID Case No.ARB/09/1, Decision on Jurisdiction, 21 December 2012;  

[Teinver] 
 

28. Telenor Mobile Communications A.S. v Hungary, ICSID Case No.ARB/04/15, Award, 13 

September 2006;  

[Telenor] 
 

29. Waste Management Inc v Mexico (Number II), ICSID Case No.ARB(AF)/00/3, Award, 30 

April 2004;  

[Waste Management II] 
 

30. Wintershall Aktiengesellschaft v. Argentina, ICSID Case No.ARB/04/14, Award, 8 

December 2008;  

[Wintershall] 
 
 



Team Alias: Tarazi 

ix 

 

31. World Duty Free Company Limited v Kenya, ICSID Case No.ARB/00/7, Award, 4 October 

2006;  

[WDF] 
  

e.  Stockholm Chamber of Commerce 
  
1. Eastern Sugar BV v Czech Republic, Partial Award, SCC Case No.088/2004, 27 March 

2007;  

[Eastern Sugar] 
 

2. Vladimir Berschader and Moïse Berschader v. Russia, SCC Case No.080/2004, Award, 21 

April 2006;  

[Berschader] 
  
f.   UNCITRAL 

 
1. Austrian Airlines v. Slovak Republic, UNCITRAL, Final Award, 9 October 2009;  

[Austrian Airlines] 
 

2. CME Czech Republic BV v Czech Republic, Partial Award, UNCITRAL, 13 September 

2001;  

[CME]  
 

3. Methanex Corporation v United States, Final Award on Jurisdiction and Merits, 

UNCITRAL, 44 ILM 1345, Inside US Trade, 19 August 2005, 12, IIC 167 (2005), 3 August 

2005;  

[Methanex] 
 

4.  National Grid plc v. Argentina, UNCITRAL, Decision on Jurisdiction, 20 June 2006;  

[National Grid] 
 

5. Saluka Investments BV v Czech Republic, UNCITRAL, Partial Award, 17 March 2006;  

[Saluka] 
 

6. SD Myers v Canada, UNCITRAL, First Partial Award, 13 November 2000;  

[SD Myers] 
  

 

 



Team Alias: Tarazi 

x 

 

g.  Miscellaneous 
  
1. Appellate Body Report, EC Measures Concerning Meat and Meat Products, 

WT/DS26/AB/R, WT/DS48/AB/R, adopted 16 January 1998;  

[EC Hormones] 
 
 

2. Hesham Talaat M. Al-Warraq v Indonesia, Arbitration under the Agreement on Promotion, 

Protection and Guarantee of Investments among Member States of the Organisation of the 

Islamic Conference, Final Award, 15 December 2014  

[Hesham Talaat] 
 

3. Island of Palmas (United States v. Netherlands), PCA, Award, 4 April 1928, II RIAA 829, 

839 (1928)  

[Palmas] 
 

4. Reference re Secession of Quebec, Supreme Court of Canada (1998) 2 S.C.R. 217  

[Quebec] 

 
5. Spiliada Maritime Corp v Cansulex Ltd, House of Lords of the United Kingdom, [1986] 

UKHL 10, [1987] AC 460  

[Spiliada] 
 

6. Yaung Chi Oo Trading Trading Pte Ltd v Myanmar, ASEAN Case No.ARB/01/01, Award, 

31 March 2003  

[Yaung] 
  
  
SECONDARY SOURCES 
  

1. Bassiouni C, ‘A functional Approach to “General Principles of International Law” (1990) 11 

Mich J Intl L 768;  

[Bassiouni] 

 
2. Beigbeder Y, ‘Referendum’,  in Wolfrum, Rüdiger (ed.), MPEPIL, Oxford, OUP, 2012  

[Beigbeder] 
 

3. Blackaby et al, Redfern and Hunter on International Arbitration (OUP, 2009)  

[Blackaby] 



Team Alias: Tarazi 

xi 

 

 
4. Blum YZ, ‘Reflections on the Changing Concept of Self-Determination’, Israel Law 

Review, 10 (1975): 509-14  

[Blum] 

 
5. Burri T, ‘Self-Determination’, in Wolfrum, Rüdiger (ed), MPEPIL (Vol. IX: 113-128, OUP 

2012)  

[Burri] 
 

6. Cassese S, ‘Ex Injuria Ius Oritur’, 10(1) EJIL 23 (1999)  

[Cassese] 
 

7. Crawford J: 

- ‘The Criteria for Statehood in International Law’, British Yearbook of International Law 

(1976) 48 (1): 93-182 [Crawford I] 

- ‘State Responsibility: The General Part’, CUP (2013) [Crawford II] 

 
8. Cremades B and Cairns DJA, ‘Trans-National Public Policy in International Arbitral 

Decision-Making: the Cases of Bribery, Money-Laundering and Fraud’, in Arbitration—

Money Laundering, Corruption and Fraud (K. Karsten and A. Berkeley (eds.), ICC 

Publishing 2003);  

[Cremades and Cairns] 
 

9. Devine, D.J., 'The status of Rhodesia in international law', Acta Juridica 1979:403. 66 

UNGAR 3348 (xxix) 1974  

[Devine] 

 
10. Draguiev D, ‘Bad Faith Conduct of States in Violation of the ‘Fair And Equitable 

Treatment’ Standard in International Investment Law and Arbitration’, Journal of 

International Dispute Settlement, 2014, 5: 273-305  

[Draguiev] 
 

11.  Dörr, ‘Die Inkorporation als Tatbestand der Staatensukzession’, (Duncker & Humblot 

1995)  

[Dörr] 
 

12.  Dumberry P, ‘State of Confusion: the Doctrine of ‘Clean Hands’ in Investment Arbitration 

After Yukos Award’ (2016) 17 The Journal of World Investment & Trade 229;  

[Dumberry] 



Team Alias: Tarazi 

xii 

 

 
13. Eastwood LS, Secession: State Practice and International Law After the Dissolution of the 

Soviet Union and Yugoslavia, 3 Duke Journal of Comparative & International Law 299 

[Eastwood] 
 

14. Emerson R,  

- ‘Self-Determination’, American Journal of International Law, 65 (1971),463 [Emerson, 

Self Determination] 

- Self-Determination Revisited in the Era of Decolonisation [Emerson, Decolonisation] 

 
15.  Fitzmaurice G, ‘Livre du Centenaire 1873-1973’, Institut de Droit International (1973) 

[Fitzmaurice] 

 
16. Goodrich LM, Hambro E & Simons PS, ‘Charter of the United Nations’, 3rd edn., New 

York (1969)  

[Goodrich et al.] 
 

17. Hailbronner K, ‘Nationality in Public International Law and European Law’, in R. Bauböck, 

E. Ersbøll, K. Groenendijk & H. Waldrauch (eds.) (2006), Acquisition and Loss of 

Nationality: Policies and trends in 15 European countries, volume 1, 35-85, Amsterdam: 

Amsterdam University Press  

[Hailbronner] 
 

18. Happ R & Wuschka S, ‘Horror Vacui: Or Why Investment Treaties Should Apply to 

Illegally Annexed Territories’, Journal of International Arbitration, Kluwer Law 

International (2016), Vol.33 No.3  

[Happ & Wuschka] 
 

19. R. Hofmann, ‘Annexation’, MPEPIL, in Ruediger Wolfrum ed., OUP (2013)  

[Hofmann] 
 

20. International Bar Association Rules of Evidence Review Subcommittee, Commentary on the 

revised text of the 2010 IBA Rules on the Taking of Evidence in International Arbitration 

<http://www.ibanet.org/Document/Default.aspx?DocumentUid=DD240932-0E08-40D4-

9866-309A635487C0> accessed 01 August 2016;  

[IBA Rules] 
 
 



Team Alias: Tarazi 

xiii 

 

21.  ICC, ‘Rules of the Court of Arbitration’, in United Nations Comm. on International Trade 

Law Yearbook, III UNCITRAL Yearbook (1972)  

[ICC Rules] 
 

22. International Commission of Jurists, Report of the International Committee of Jurists 

entrusted by the Council of the League of Nations with the task of giving an Advisory 

Opinion upon the legal aspects of the Aaland Islands question, in League of Nations: 

Official Journal (October 1920)  

[Aaland Islands Report] 
 

23.  ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, November 

2001, Supplement No.10 (A/56/10)  

[ILC Articles] 
 

24. ILC, Draft Articles on the Effect of Armed Conflicts on Treaties, 2011, Official Records of 

the General Assembly, Sixty-sixth session, Supplement No. 10 (A/66/10)  

[ILC Articles on the Effect of Armed Conflicts on Treaties] 
 

25. ILC, Final Report of the Study Group on the Most-Favoured-Nation clause (2015) 

(A/70/10) <http://legal.un.org/ilc/reports/2015/english/annex.pdf>, accessed 18 August 

2016 [ILC Report] 

 
26.  Kreindler R, ‘Corruption in International Investment Arbitration: Jurisdiction and the 

unclean hands doctrine’ in Hober K, Magnusson A and Ohrstrom M (eds) Between East and 

West: Essays in honour of Ulf Franke (Juris Publishing 2010) 

[Kreindler] 
 

27. Lauterpacht, H., Restrictive interpretation and the principle of effectiveness in the 

interpretation of treaties, 26 British Year Book of International Law 48 (1949)  

[Lauterpacht] 
 

28. Llamzon A, ‘Corruption in Investment Arbitration Decision-Making on Corruption’ (OUP 

2014)  

[Llamzon] 
 

29. Mills K, ‘Corruption and Other Illegality in the Formation and Performance of Contracts’, 

and in van den Berg AJ (ed), The Conduct of Arbitrations Relating Thereto, ICCA Congress 

Series No. 11 (Kluwer 2003);  

[Mills] 

http://legal.un.org/ilc/reports/2015/english/annex.pdf


Team Alias: Tarazi 

xiv 

 

 
30.  Newcombe A and Paradell L, ‘Law and Practice of Investment Treaties: Standards of 

Treatment’, (Kluwer Law International 2009);  

[Newcombe & Paradell] 

 
31. Oeberg MD, ‘The Legal Effects of Resolutions of the UN Security Council and General 

Assembly in the Jurisprudence of the ICJ’, The European Journal of International Law, 

Vol.15 No.5, EJIL (2006)  

[Oeberg] 
 

32.  Oppenheim & Roxburgh, ‘International Law: A Treatise’, The Law Book Exchange (3rd 

edn.), London (2005)  

[Oppenheim & Roxburgh] 
 

33.  Oxford English Dictionary (OUP (c) 2016), 

<https://en.oxforddictionaries.com/definition/invest> accessed 03 August 2016  

[Dictionary] 
 

34.  Report of the International Law Commission, 53rd Session, GAOR, 56th Session, Suppl. 

No.10 (A/56/10), 287, [5] (2001)  

[ILA Report] 
 

35.  Rose C, ‘Questioning the Role of International Arbitration in the Fight Against Corruption’ 

(2014) 31 J. Int’l Arb. 183; 

[Rose] 
 

36.  Sandifer DV, Evidence before International Tribunals (University Press of Virginia, 1975); 

[Sandifer] 

 

37. Scott JB, ‘Nationality: Jus Soli or Jus Sanguinis’, The American Journal of International 

Law, Vol.24, No.1 (Jan., 1930): 58-64 

[Scott] 
 

38. Secretary-General’s Press Conferences, UN Monthly Chron., Feb. 1970  

[UN Secretary General] 
 

39. Shaw M, International Law, CUP (5th edn.), Cambridge 2003  

[Shaw] 
 



Team Alias: Tarazi 

xv 

 

40. Simon SG, Contemporary Legality of Unilateral Humanitarian Intervention, 24 Cal. W. 

Int’l L. J. (1993)  

[Simon] 
 

41. S. Talmon, Kollektive Nichtanerkennung illegaler Staten, 467 (Mohr Siebeck 2006) 

[Talmon] 

 
42. United Nations Conference on Trade and Development, Expropriation – UNCTAD Series 

on Issues in International Investment Agreements II (2012), 18, 

<http://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf> accessed 07 August 2016; 

[UNCTAD, Expropriation] 

 
43. Woolf Committee Report, ‘Business Ethics, Global Companies and the Defence Industry: 

Ethical Business Conduct in BAE Systems Plc’ (2008), 

<https://www.icaew.com/~/media/corporate/files/technical/ethics/woolf%20report%202008.

ashx> accessed 31 July 2016.  

[Woolf Committee Report] 
 

44. Verzijl JHW, International Law in Historical Perspective, vol. I  

[Verzijl] 
 

45.  Villani U, The Security Council’s Authorisation of Enforcement Action by Regional 

Organisations, Max Planck YBUNL 535 (2002)  

[Villani] 
 

46.    World Bank, ‘Guidelines on Preventing and Combating Fraud and Corruption in Projects 

Financed by IBRD Loans and IDA Credits and Grants’ (15 October 2006), 

<http://siteresources.worldbank.org/INTRUSSIANFEDERATION/Resources/ibRD_IDA_A

nticorruptionGuidelines.pdf> accessed 08 August 2016.  

[World Bank Guidelines] 
 
 
 
 
 

 
 

 
 



Team Alias: Tarazi 

xvi 

 

LIST OF ABBREVIATIONS 
 

Art. - Article 

BIT - Bilateral Investment Treaty 

CUP - Cambridge University Press 

Doc. - Document 

EO - Executive Order 

ICC - International Chamber of Commerce 

ICJ - International Court of Justice 

ICSID - International Centre for Settlement of Investment Disputes 

ILC - International Law Commission 

MFN - Most-Favoured-Nation 

NEA - National Environment Authority 

OUP - Oxford University Press 

PCA - Private Court of Arbitration 

PCIJ - Permanent of International Justice 

PO - Procedural Order 

Rep. - Report 

Res. - Resolution 

SUF - Statement of Uncontested facts 

UN - United Nations 

(UN)GA - (United Nations) General Assembly  



Team Alias: Tarazi 

xvii 

 

(UN)SC - (United Nations) Security Council 

UK - United Kingdom 

U.S.A - United States of America 

Vol. - volume 

WTO - World Trade Organisation 

 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 



Team Alias: Tarazi 

1 

 

STATEMENT OF FACTS 

 

1. The Respondent, the Republic of Oceania, entered into BITs first with the Republic of Eastasia 

on 1 January 1992, and then with the Republic of Euroasia on 1 January 1995. The Oceania-

Eastasia BIT entered into force on 1 April 1993, the Oceania-Euroasia BIT on 23 October 1995.  

 

2. In February 1998, the Claimant, Peter Explosive, acquired 100% of the shares of "Rocket 

Bombs", a company located in Oceania and specialised in arms productions. Subsequently, in 

March 1998, he became President and sole member of the Board of Directors of the company.   

 

3. The Claimant is a resident of Fairyland which was annexed in 1914 by Eastasia. This annexation 

was recognised by the international community, including Euroasia, with the 1918 Peace Treaty. 

Since then, Eastasia has treated Fairyland's residents as Eastasian nationals.  

 

4. In November 1997, Rocket Bombs lost its environmental license for arms productions for 

failure to meet the requirements set by the Oceanian Environmental Act 1996. Following a 

private meeting between the Claimant and the President of the Oceanian NEA, this license was 

granted to Rocket Bombs on 23 July 1998. However, the legal requirements to secure the license 

were fully complied with on 1 January 2014.  

 

5. John Defenceless, a long-time friend of the Claimant and the Euroasian Ministry of Defence, 

promised the conclusion of a contract with Rocket Bombs. On 23 December 1998, following a 

meeting with representatives of this Ministry, including his friend, the Claimant concluded a 

renewable contract for arms’ production, effective on 1 January 1999 for fifteen years. On 28 

February 2014, a new contract for arms production to equip Euroasian armed forces was 

concluded for another six years. 

 

6. On 1 November 2013, a referendum was held by the authorities of Fairyland. The outcome was 

both in favour of its secession from Eastasia and its reunification with Euroasia. The Eastasian 

Government declared the referendum unlawful and with no effect on the Eastasian territory. 
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7. On 1 March 2014, Euroasia sent its military forces into the territory of Fairyland and amended 

its Citizenship Act not allowing Euroasian nationals to possess dual-nationality. On 2 March 

2014, the Claimant sent an email to the Eastasian President indicating his renunciation to 

Eastasian nationality. However, the Claimant failed to comply with the legal requirements set 

forth in the Eastasian Citizenship Law.  

 

8. On 23 March 2014, Fairyland was officially declared part of the Euroasian territory by Eurosia. 

On 28 March 2014, this annexation was declared illegal by Eastasia which, on 1 April 2014, 

notified Euroasia of the breaking off of their diplomatic relationship. 

 

9. On 1 May 2014, the Oceanian President adopted an EO on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia.  The sanctions provided for in this 

Order affected Rocket Bombs and the Claimant. Oceania also broke off its diplomatic 

relationship with Euroasia. 

 

10. On 1 February 2015, the President of the Oceanian NEA was convicted of bribery. He 

named the Claimant amongst the persons from whom he allegedly received bribes and is ready to 

testify against him.  

 

11. On 23 February 2015, the Claimant notified his dispute to Oceania.  

  

12. On 23 June 2015, criminal proceedings were officially initiated against the Claimant 

regarding the acquisition of Rocket Bombs’ environmental license in 1998. 

 

13. On 11 September 2015, the Claimant filed his Request for arbitration before the ICC. The 

Respondent objected ICC jurisdiction on 30 September 2015.  

 

 



Team Alias: Tarazi 

3 

 

ARGUMENTS 

 
PART ONE: JURISDICTION 

 

14. The proceedings were instituted by the Claimant on 11 September 20151, relying on Art.9 

Euroasia BIT containing the Respondent’s offer to arbitration. Pursuant to Art.5 ICC, the 

Respondent submitted its Answer to the Request for Arbitration on 30 September 2015,2 where it 

raised jurisdictional objections. The Respondent will demonstrate that the present dispute falls 

outside the jurisdiction of this Tribunal. Specifically, Respondent submits that the Claimant is not 

an investor under the Euroasia BIT (I). Furthermore, he needed to comply with the requirements 

provided for in Art.9 Euroasia BIT before initiating arbitration (II), steps which may not be 

bypassed by application of the MFN clause (III).  

 

15. As a preliminary matter, the applicable law to the procedural matters of the Case are 

enshrined in the Arbitration rules of the International Court of Arbitration Rules and the Official 

rules of the Foreign Direct Investment International Arbitration Moot. The seat of the arbitration 

is the city of Braluft, Silverige3, and its domestic rules of procedure, identical to the UNCITRAL 

Arbitration Law (as revised in 2006), are the lex arbitri4. The applicable law to the substantive 

issues of the Case is the Euroasia BIT. This latter is to be interpreted pursuant to Art.31 and 32 

VCLT, which codifies customary international law on treaty interpretation5. 

 

16. Additionally, the Respondent refers to decisions rendered by international tribunals and 

courts to support his arguments. There is no rule of precedent in international arbitration6 and 

judicial decisions are not a primary source of international law, but only a “subsidiary means for 

[its] determination”, pursuant to Art. 38 ICJ Statute. However, investment tribunals generally 

                                           
1 Request for Arbitration. 
2 Answer to Request for Arbitration. 
3 PO1, [1] 
4 PO2, [8] 
5 Guinea-Bissau, [48] 
6 Art.59 ICJ Statute; Art.50, ICSID Convention; Kaufmann-Kohler 
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take account of the precedents established by other arbitration organs, especially international 

tribunal7. 

 

I - CLAIMANT IS NOT AN INVESTOR PURSUANT TO ART. 1(2) OF THE EUROASIA 

BIT. 

17. The Respondent submits that the Tribunal lacks jurisdiction ratione personae over the 

present dispute, given that the Claimant does not meet the requirements set by Art.1(2) Euroasia 

BIT. Pursuant to this provision, the Claimant must be a national of the other Contracting Party, 

i.e. Euroasia. The Respondent submits that the Tribunal does not have jurisdiction to decide the 

issue of the Claimant’s nationality, or that it should not exercise it in the present case. 

Alternatively, the Respondent submits that the Claimant has not acquired Euroasian nationality. 

 

A. The Tribunal does not have jurisdiction to decide the issue of nationality under the BIT 

 

18. To begin with, the Tribunal does not have jurisdiction to decide the issue of Fairyland’s 

political status and the related issue of the Claimant’s nationality. Indeed, the Tribunal’s 

competence is strictly defined by the terms of the relevant BIT under which the claim was 

brought. The BIT only covers disputes arising out of an investment, pursuant to Art.9(5)(b) in 

relation to Art.9(1). The latter provides that the Tribunal has jurisdiction to decide “any dispute 

regarding an investment between an investor of one of the Contracting Parties and the other 

Party”.8 The issue of annexation and that of the Claimant’s nationality do not fall within this 

category.  

 

19. Consequently, the Tribunal does not have jurisdiction to determine whether Fairyland has 

seceded from Eastasia by exercise of the right to self-determination. Thus, the Claimant may not 

rely on the right itself to establish the Tribunal’s jurisdiction. Self-determination is not an 

                                           
7 El Paso [39] 
8 Art.9(1) Euroasia BIT. 
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investor’s right, but - eventually - a collective right exercisable by the people of Fairyland, who 

is not a party to the present dispute.  

 

B. The issue of nationality may not be determined through the application of Art.31(3)(c) VCLT, 

as self-determination does not form part of customary international law 

 

20. Self-determination considerations may not be taken into account by the Tribunal by means 

of the principle of systemic integration pursuant to Art.31(3)(c) VCLT because the right is not 

part of customary international law. Therefore, the Tribunal may not adjudicate on the matter of 

Fairyland’s right to self-determination to determine the Claimant’s nationality. 

 

21. The Respondent has argued above that the right to self-determination is not part of 

customary international law. The determination of customary international law comprises two 

elements: State practice and opinio iuris. State practice is an objective requirement that 

encompasses any acts from which views about customary law may be inferred.9 This practice 

must be - cumulatively - settled, widespread and consistent.10 Opinio juris is a subjective element 

that requires State practice to be consciously accepted as law.11 The instances in which the right 

to self-determination has been invoked to support secessionist claims constitute insufficient State 

practice to amount to a new rule of customary law. The cases in which the right has been invoked 

as a ground for secession are not only seldom, but usually face the strong opposition of a number 

of states.12 

 

22. Inconsistency is such, both in academia and in practice, as to leave no doubt that the right to 

self-determination is not part of custom. Scholarship is strongly divided on the issue of the 

                                           
9 ICJ Statute, Art.38(1)(b); Shaw, 80.  
10 North Sea, [77]. 
11  ICJ Statute, Art.38(1)(b); Oppenheim & Roxburgh, 22. 
12 See, e.g., opposition by the international community in cases such as the attempted Katanga secession from the 

Congo, when the UN Secretary General stated: “As an international organisation, the United Nations has never accepted 

and does not accept and I do not believe it will ever accept the principle of secession of a part of [a] Member State.” 

(UN Secretary General, 34, 36). See also the opposition received by the attempts to secede in the Biafra case, which 

Eastwood refers to as evidence of the absence of such a right in customary international law (307 ff.). 
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existence and scope of the right.13 The assertion that the right to self-determination has been 

object of consistent state practice has been called “juridical nonsense”.14 Supporters of the 

contrary view usually attempt to give a legal foundation to their claims by indicating GA 

resolutions (such as the Friendly Relation Declaration15), whose very normative and binding 

character, outside of the mere organisational sphere, is however largely denied.16 Recognition by 

the Tribunal of the customary character of self-determination could give rise to profoundly 

destabilising effects on the political balance worldwide.17 A similar finding could ignite 

secessionist claims across the globe, feeding intestine movements of unrest with, to date, scarce 

or no normative support.18  

 

C. Notwithstanding the above, the criteria for the principle of self-determination are not met in 

the present case 

 

23. If the Tribunal were to find that the right to self-determination constitutes part of customary 

international law, the Respondent submits that its criteria are not satisfied. Such a right is 

inextricably linked to circumstances of decolonisation.19 The ‘peoples’ would have a claim to 

self-determination to oppose subjection to the dominion of a foreign oppressor, subjection to 

ethnic cleansing, discriminatory abuse, and so on.20 This is not the present case: the original 

acquisition of Fairyland by Eastasia has not been the result of a breach of international law. 

Conversely, it has been recognised formally by both the international community and the 

Euroasia, at the time its state of origin, by means of the 1918 Peace Treaty. Fairylanders have 

embraced their new nationality by relinquishing their Euroasian citizenship.21 This goes to prove 

that there was, at the time, no grievance by the people of the region.  

                                           
13 E.g.: Verzijl, 324; Blum, 509-514; Emerson, Self-Determination, 459-475, and Decolonisation; Devine, 183-209. 
14 Fitzmaurice, 233. 
15 UNGA, A/RES/25/2625 (1970). 
16 Certain Expenses, [163]–[165]; Oeberg, 883. 
17 Quebec; Burri, [21]-[22]. 
18 Ibid. 
19 Western Sahara, [54]-[59]; Namibia, [52]. 
20 E.g. see the secession claim of Bosnia-Hercegovina from Serbia. 
21 PO2, 56. 
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24. Furthermore, the right to external self-determination would enable a people to separate from 

a State only exceptionally, when the rights of the members of the people are violated in a grave 

and massive manner.22 There is no evidence that this has occurred in the present case. 

 

25. Additionally, there is no evidence that Fairylanders have kept a claim alive relating to their 

nationality since that time. Quite the opposite: the acquisition has been followed by nearly a 

century of peaceful unity, during which Fairylanders have rapidly come to identify themselves as 

part of the united people of Eastasia. Following the first generation of Fairylanders who 

relinquished their old national ties to Euroasia, a second generation followed, of Eastasian-born 

people.  

 

26. The right to self-determination is directed to territories established and recognised as 

separate political units. Examples are States; Trust and Mandated territories, and territories 

treated as Non-Self-Governing under Chapter XI UN Charter; territories forming distinct 

political-geographical areas, whose inhabitants do not share in the government either of the 

region or of the State to which the region belongs, with the result that the territory becomes in 

effect, with respect to the remainder of the State, non-self-governing. Fairyland does not fall into 

any of these categories. 

 

27. The referendum held by Fairyland is unauthorised by the Eastasian Constitution, and does 

not constitute a ground for the alleged right to self-determination. The authorities of the region 

proceeded in an anti-constitutional manner. They did not have the competence to decide an issue 

of national relevance; the competence for this lies with the central government.23 A referendum 

may be considered valid only where all affected have had the right to cast their vote:24 in the 

present case, the majority merely of Fairyland has imposed a decision on the entire population of 

Eastasia. 

                                           
22 Friendly Relations Declaration, Art.V; Aaland Islands Report, [28]. 
23 PO2, [2]. 
24 Beigbeder, [64]. 
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D. The Tribunal does not have jurisdiction pursuant to the Monetary Gold principle 

 

28. Furthermore, pursuant to the Monetary Gold principle, the Tribunal should decline 

jurisdiction where a third State’s position is a key issue to determine in relation to the dispute, 

such that a judgement on the matter would amount to subjecting the absent State to the 

Tribunal’s jurisdiction without its consent.25 Such would be the present case with regards to 

Eastasia. The Tribunal does not have jurisdiction to adjudicate upon the international status of 

Eastasia without the latter’s consent.26 The principle has already been invoked with regard to 

third non-state parties in investor-state arbitration, where its applicability in principle within this 

framework has been upheld.27 

 

29. The Claimant may argue that, in order to decide the issue of its competence, the Tribunal 

must preliminarily verify its jurisdiction ratione personae and thus decide the issue of 

nationality. However, this view is fundamentally flawed. The Tribunal’s power to decide 

investment claims arises from the Contracting Parties’ consent. For this reason, consent of the 

Contracting Parties (or jurisdiction ratione voluntatis) is the first, essential matter that demands 

determination. Oceania has not given evidence of its consent to the extension of the Euroasia 

BIT. If the Tribunal were to find its jurisdiction, it would do nothing short of presuming that 

Oceania would have agreed to enter into the Euroasia BIT, had it known of the future annexation. 

Not only is this manner of proceeding inherently questionable, it is also unfounded: Oceania has 

given indisputable evidence of its strong opposition to the annexation.28 The EO is a clear 

example of this.29  

 

30. The Claimant may suggest that such national legislation, far from proving the Respondent’s 

opposition to the annexation, is a way for Oceania to take advantage of the situation at the 

                                           
25 Crawford II, 665. 
26 Monetary Gold. 
27 Ping, [127]-[128]; Chevron, [3.83]-[3.90], [3.126]-[3.128], [3.178]-[3.190], [4.59]-[4.71].  
28 SUF, [16]. 
29 Ibid. 
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expense of the Claimant himself. Such a far-reaching interpretation is an unsupported conjecture 

and a mere accusation of bad faith. The Respondent stresses, incidentally, that bad faith may 

never be presumed but, rather, has to be proven,30 and the threshold to meet is a high one.31 

 

31. Furthermore, Oceania had no interest in damaging an industry with such positive effects on 

the economy of Valhalla and its local community.32 Thus, any alleged connection between the 

EO and the Claimant is fictitious. Therefore, Oceania has given evidence of its lack of consent to 

an extension of the scope of the Euroasia BIT. It follows that the Tribunal lacks jurisdiction over 

disputes arising in relation to the Claimant’s investment. 

 

E. In any case, the Tribunal should not exercise its jurisdiction 

 

i. The obligation of non-recognition 

32. Even if the Tribunal were to find its jurisdiction over the issue of annexation in order to 

determine the Claimant’s nationality, it should decide not to exercise it for two reasons. Firstly, 

the Respondent submits the Tribunal is subject to the obligation of non-recognition of illegal 

territorial acquisition.33 This obligation, reflective of customary international law,34 entails that 

the Tribunal should not take any action that implies recognition of an illegal situation.35 The 

obligation binds undisputedly States and their courts, as a matter of state responsibility.36 The 

Respondent submits that also this Tribunal is bound by the obligation, if not directly as a subject 

of international law - acting with judicial, legality-enforcing functions, moreover - at least 

indirectly, in relation to its duty to render an enforceable award.37 A positive finding by the 

Tribunal over its jurisdiction would amount to recognising that the Claimant has acquired 

Euroasian nationality, as a consequence of Fairyland’s annexation to Euroasia. This outcome 

                                           
30 Certain German Interests. 
31 Draguiev, 303-304. 
32 SUF, [12]. 
33 ILC Articles, Art.41(2); Wall, [155]-[159]. 
34 Wall, [87]. 
35 ILC Report, 287, [5] (2001); Talmon, 467. 
36 Art.4(1) in combination with Art. 41(2) ILC Articles; Happ &Wuschka, 255. 
37 ICC Rules, Art.35. 
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would breach the obligation of non-recognition and expose the award, on public policy grounds, 

to a decision of setting aside by the courts of Silverige, Braluft38or refusal to enforce under 

Art.V(1)(b) New York Convention.39 

 

33. In order for said obligation to arise, the territorial acquisition must have occurred contra 

legem, as seen above. The Respondent submits that this is the case. Annexation does not provide 

for a valid title to land:40 differently from the past,41 conquest (or “annexation”) does not operate 

as a cause of loss of sovereignty.42 The only legally admissible ways of acquisition of territory 

are acquisition of terra nullius, cession, accretion and prescription.43 None of these have 

occurred in the present circumstance, thus the unilateral declaration by Euroasia is illegal.44  

 

34. Fairyland has been part of Eastasia since 1918, when the international community and 

Euroasia itself acknowledged in peace treaties that the region had been acquired by Eastasia.45 

Euroasia has then declared its acquisition of Fairyland on 23 March 2014, following a military 

intervention some weeks prior.46 By annexing the region, Euroasia has breached the prohibition 

of the use of force, a peremptory norm of general international law,47 codified by Art.2(4) UN 

Charter.48  

 

35. This Article should be broadly interpreted,49 and prohibits all use of force, irrespective of 

the motivation behind it, and covers also the threat thereof50. Intervention by Euroasian military 

                                           
38 PO2, [8]; Art.34(2)(b)(ii) UNCITRAL Arbitration Law. 
39 New York Convention, Art.V(2)(b). 
40 Hofmann, [13]. 
41 Palmas, [829], [839]. 
42 Dörr. 
43 Hofmann, [1]. 
44 Kosovo, [81].  
45 PO3, [9]. 
46 SUF, [14]. 
47 ILC Report, 283-284, [4]-[5]. 
48 Art.2(4) UN Charter; Nicaragua, [205]. 
49 Goodrich et al., 51-52. 
50 UN Charter, Art.2(4). 
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forces, as a coercive restriction of the freedom of choice of Eastasia in its internal affairs,51 is a 

direct violation of this country’s territorial integrity and political independence and is contrary to 

the principle of non-intervention.52 The maintenance of peace overrides all other obligations in 

international law:53 even the promotion of human rights does not authorise the use of force for 

this end,54 which would contradict the Security Council’s monopoly over the use of force under 

the Charter.55  

 

36. The annexation violates the prohibition of the use of force and must not be recognised as 

legal.56 A contrary finding would impliedly recognise legality of the annexation by Euroasia and 

run counter to the Tribunal’s obligation of non-recognition and its duty to render an enforceable 

award. It may be countered that an award is only binding for the parties to the dispute; however, 

investment tribunals generally take account of the precedents established by other arbitration 

organs, especially international tribunals.57 

 

ii. Opportunity considerations 

37. The second reason why the Tribunal should decide against exercising its jurisdiction, if such 

jurisdiction were found, has a more general character relating to the desirability that issues such 

as state succession and the right to self-determination may be decided by an investment tribunal, 

albeit incidentally. The Respondent submits that the Tribunal is not the appropriate organ to 

determine such matters, given that they stray far away from the ambit of jurisdiction to which the 

Contracting Parties have consented - investment claims. There are other organs in international 

law which are institutionally competent to adjudicate over similar issues, such as the ICJ.58 

Following the logic of forum non conveniens, an established private international law principle in 

                                           
51 UNGA Res 2131 (XX) (1965); UNGA Res (1981); Art.3(2), Friendly Relations Declaration. 
52 Nicaragua, [205]. 
53 UN Charter, Preamble, Art.1(1); Cassese, 24. 
54 Arts.55-56 UN Charter; Simon,134. 
55 Villani, 552. 
56 Ibid. 
57 El Paso [39]. 
58 Art.36 ICJ Statute. 
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certain jurisdictions,59 the Respondent argues that the Tribunal should defer the matter to these 

organs or, alternatively, suspend the proceedings until the point has been settled. A finding by the 

Tribunal on the issue could give rise to potential - and undesirable - parallel proceedings and 

conflicting decisions. 

 

F. The Claimant is not a Euroasian national, inosfar as Fairyland is still a part of Eastasia 

 

38.  The current situation, in addition to furthering a state of breach of international law, does 

not change the political status of Fairyland as a part of Eastasia, given that annexation does not 

constitute a valid title to land.60 Furthermore, it is widely recognised that pending a final 

settlement of the conflict, belligerent occupation does not affect the continuity of the State.61 

Additionally, not only has the annexation not been followed by a resolution of acknowledgement 

by the SC,62 but it has given rise to opposition by a number of States, among which Oceania and 

Eastasia.63 

 

39. The fact that the SC has not adopted a resolution to intervene or adopt a recommendation in 

relation to Fairyland’s situation cannot be regarded as evidence of the legality of annexation and 

the acquisition of the region by Euroasia. Political considerations with no legal significance 

might have influenced this lack of action.64 The SC has no obligation to decide to take action.65 

Chapter VII provisions are an exception to the core principles of the UN,66 non-intervention 

being one of them.67 Therefore, the lack of intervention by the SC is not an endorsement of the 

                                           
59 E.g.: Spiliada. 
60 Hofmann, [13]. 
61 Crawford I, 128. 
62 PO2, [3]. 
63 SUF, [16]. 
64 Kosovo proceedings, Second Written Statement of the Government of the Republic of Serbia (14 July 2009), 195, 

[490]; Dissenting Opinion Judge Bennouna, ICJ Rep 2010, 500, 512-13, [60]. 
65 UN Charter, Art.24(1). 
66 Art.2(7) UN Charter. 
67 Art.2(4) UN Charter. 
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annexation. 

 

40. Additionally, the Euroasia BIT does not apply to Fairyland pursuant to Art.15 VSCT. The 

provision codifies the principle of automatic continuity, whereby treaties of the predecessor State 

cease to be in force in respect of the territory to which the succession of States relates, and those 

of the successor State become automatically in force.68 However, a direct application of the 

VSCT is interdicted by Art.6 VSCT, pursuant to which the Convention applies only when the 

succession of States has occurred in conformity with international law and, in particular, the UN 

Charter.69 The same consideration applies to Art.19 VCLT, according to which a treaty is binding 

upon each party in respect of its entire territory.70 Given that, as has been argued, the annexation 

of Fairyland has occurred in breach of international law, it follows that the Euroasia BIT does not 

apply as regards this region. Fairyland remains subject to the Eastasian treaties - among which 

the Eastasia BIT.71  

 

41. The concern that the Claimant would find himself in a legal vacuum if the Tribunal found 

that the Euroasia BIT does not apply to Fairyland72 is unfounded, because the Claimant would be 

protected by the Eastasia BIT. The existence of an armed conflict does not ipso facto terminate or 

suspend the operation of treaties as between the parties to the conflict and a State that is not.73 

The VCLT provides that the termination or suspension of a treaty may take place only as a result 

of the application of the provisions of the treaty or of the Convention itself.74 None of the 

grounds contained in these instruments have occurred in the present case.75 Investment treaties 

fall within the category of treaties for which the presumption of continuity exists, pursuant to 

Art.7 ILC Articles,76 thus the Eastasia BIT remains in force in relation to Fairyland. 

                                           
68 VSCT, Art.15. 
69 VSCT, Art.6. 
70 VCLT, Art.29. 
71 Eastasia BIT . 
72 Happ & Wuschka. 
73 ILC Draft Articles on the Effect of Armed Conflicts on Treaties, Art.3. 
74 VCLT, Art.42. 
75 Eastasia BIT, Art.12; VCLT, Arts.42-64. 
76 Ibid., Art.7: “agreements concerning private rights”; Happ & Wuschka, 247. 
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G. The Claimant is an Eastasian national notwithstanding Fairyland’s annexation by Euroasia 

 

42. If the Tribunal were to find that Fairyland has been acquired by Euroasia, the Respondent 

submits that the Claimant is nonetheless Eastasian national. The Eastasian rules regulating the 

matter of citizenship are not available, however national laws generally rely on the criteria of ius 

sanguinis (blood relationship) and ius soli (birth within a particular country).77 The Claimant was 

born from Eastasian parents, and therefore meets at least the former of the two classical 

requirements.78 The annexation, as shown above, has not altered his nationality, nor has the 

Claimant’s renunciation to Eastasian citizenship. Such renunciation - in the form of an email - 

did not comply with the formal requirements of the Eastasian Citizenship Law.79 An email is not 

going to be sufficient for this purpose. The legally prescribed exists to ensure, among other 

considerations, that the decision taken by the actor has been pondered with the appropriate 

seriousness. In light of this public policy finality, it is even more evident that the Claimant’s 

email does not fulfil reasonable conditions of validity for renunciation.  

 

43. Hence, the Claimant is still an Eastasian national. Euroasian laws do not allow for double 

nationality of their citizens.80 It follows that the Claimant cannot be a Euroasian national in 

accordance with Euroasia’s laws, pursuant to Art.1(2)(a) Euroasia BIT.81 For this reason, the 

Claimant does not meet the nationality requirements set and he may not rely on the Euroasia BIT. 

 

44. This conclusion is supported by the more general conditions for the acquisition of 

nationality: although the right of states to determine who their nationals are can be considered a 

generally recognised principle of public international law,82 this freedom is subject to the 

                                           
77 Scott. 
78 Hailbronner, 25. 
79 PO3, [2]. 
80 PO2, [4]. 
81 PO3, [2]. 
82 Hailbronner, [1.2.1]. 
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important limit of the rights of other States, including personal sovereignty. Said limit entails that 

recognition of citizenship by one State may not encroach upon the sovereignty of another.83 

 

II - THE CLAIMANT NEEDED TO COMPLY WITH THE PRE-ARBITRAL 

REQUIREMENTS PROVIDED BY ART. 9 EUROASIA BIT 

 

45. The Respondent submits that the Tribunal lacks jurisdiction over the present dispute. While 

the Claimant attempted to reach an amicable settlement as provided by Art.9(1) Euroasia BIT 

(specular to Art.8(1) Eastasia BIT),84 he did not submit the dispute to the Oceanian courts before 

initiating arbitration as required by Art.9(2) Euroasia BIT.85  

 

46. Yet, the wording and structure of Art.9 Euroasia BIT suggest that these pre-arbitral steps are 

mandatory. Although Art.9(2) provides that the dispute "may be submitted"86 to the Oceanian 

courts, the Impregilo tribunal facing the same wording stated that it nevertheless constituted a 

mandatory condition that has to be fulfilled before initiating arbitration.87 Indeed, interpreting 

this requirement as being only optional would deprive the Host State's courts of the first 

opportunity to resolve the dispute88. As in Art.9 Euroasia BIT, there was no mention of non-

compliance with the local litigation requirement, meaning that the Contracting Parties did not 

envisage this exception89. Furthermore, Art.9 Euroasia BIT is divided in different paragraphs, 

each of them providing for a step dependent on the previous one. This structure indicates the 

intention of the Contracting Parties to have each step complied with by the investor instead of 

having "a menu of dispute settlement options available to disputing parties on an a la carte 

                                           
83 Ibid., with reference to the German government’s reply to the Territory Committee for the Hague Codification 

Conference (1930). 
84 PO3, [4]  
85 Answer to Request for Arbitration, 15 
86 Art.9(2) Euroasia BIT 
87 Impregilo, [91] 
88 Impregilo, [88] 
89 Impregilo, [89] 
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basis"90, these mandatory pre-arbitral steps being a "sequential process whose order must be 

strictly observed."91 The Wintershall tribunal facing similarly structured provisions decided that 

the litigation requirement is a "necessary preliminary step"92. Thus, the Tribunal lacks 

jurisdiction over the present dispute, the Claimant having failed to comply with the mandatory 

conditions provided by Art.9 Euroasia BIT before initiating arbitration93. 

 

47. Even if the Claimant relies on the ineffectiveness (or futility) of the proceedings to conclude 

that the litigation requirement is optional or alternatively, can be bypassed by using Art.3(1) 

Euroasia BIT, futility is irrelevant.94 Even if it were taken into account, it is not obvious but only 

“unlikely” that the Oceanian courts would set aside the EO and this would take several years.95 

These considerations - dispute unlikely to be  resolved within the timeframe provided for in the 

BIT and relief sought in domestic courts “patently unavailable”96- were recognised as 

insufficient to establish futility by the ICS tribunal. Furthermore, the Claimant will not fulfil his 

burden of proving futility by relying on general remarks of the Respondent's domestic system.97 

The Daimler tribunal also noted that the litigation requirement aims to:  

afford the domestic courts an opportunity to resolve investment-claims in a prompt 

manner, not to guarantee a specific time horizon for their final resolution.98  
 

48. The pre-arbitral steps pursuant to Art.9 Euroasia BIT are mandatory. The litigation 

requirement is "a condition precedent to the Host State's consent"99 to arbitration and "an 

inherent part of the State's given consent"100. Thus, non-compliance results in a lack of 

                                           
90 Daimler, [182] 
91 Ibid.  
92 Wintershall, [160] 
93 Supra Note 81 
94 Wintershall, [128] 
95 PO3, [6] 
96 ICS, [269] 
97 ST-AD, [366]  
98 Daimler, [191] 
99 Daimler, [199] 
100 ST-AD, [336] 
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consent,101 essential for the exercise of jurisdiction by an international tribunal.102 Moreover, 

several tribunals recognised the general principle that: 

a third beneficiary of a right under (a treaty) must comply with the conditions for the 

exercise of the right provided for in the treaty103 
 

49. Applying this principle in the present case, the Claimant was required to comply with the 

litigation requirement before the initiating arbitration, this requirement conditioning the 

Respondent's consent to arbitration and thus its access by the Claimant.104  

 

50. Furthermore, failure to comply with the pre-arbitral steps provided by Art.9 Euroasia BIT 

prevents the formation of an arbitration agreement. In ICS, the tribunal decided that an investor 

"can only accept or decline the offer to arbitrate, but cannot vary its terms."105 The Kilic tribunal 

further noted that the pre-arbitral steps required by the dispute resolution provision must be 

complied with by the investor, since these are conditions to the State's offer to arbitrate and not 

"merely conditions for the implementation of consent that has already be given."106 In the present 

case, no agreement to arbitrate has formed: the Respondent's standing offer has not been 

accepted by the Claimant due to non-compliance with the litigation requirement107. Therefore, 

the Tribunal lacks jurisdiction ratione voluntatis. 

 

51. The litigation requirement is a matter of jurisdiction and not of admissibility.108 Since the 

pre-arbitral steps set by Art.9 Euroasia BIT condition the Respondent's consent, these limits 

cannot be ignored and have an impact on the Tribunal's jurisdiction.109 The ICJ in DRC v. 

Rwanda noted that "the examination of such conditions relates to its jurisdiction and not to the 

                                           
101 Ibid 
102 Wintershall, [160]; Daimler, [174]  
103 Wintershall, [114]; ICS, [271]  
104 Wintershall, [116-117]  
105 ICS, [272]   
106 Kiliç, [6.5.2] 
107 Supra Note 81 
108 Maffezini, [34-37] ; Wintershall, [172] ; ICS, [257-262] ; Daimler, [193-194] ; Kiliç, [6.3.15] ; ST-AD, [373]; 

Impregilo, [94] 
109 ICS, [262] 
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admissibility of the application."110 This distinction between jurisdiction and admissibility is 

particularly relevant since the litigation requirement is; 

a pre-condition to the Host State's consent, (that) cannot be bypassed or otherwise 

waived by the Tribunal as a mere "procedural" or "admissibility related" matter.111 
 

52. Consequently, as the litigation requirement relates to the existence of the Tribunal's 

jurisdiction and not to the admissibility of the claim, the Tribunal must decline jurisdiction and 

cannot just only suspend the proceedings.112  

 

III - THE CLAIMANT MAY NOT RELY ON ART. 3 EUROASIA BIT TO INCORPORATE 

ART. 8 EASTASIA BIT 

 

53. Additionally, the Claimant cannot invoke the MFN provision in Art.3(1) Euroasia BIT to 

incorporate Art.8 Eastasia BIT, permitting direct recourse to arbitration after failure to reach an 

amicable settlement. 

 

54. Case-law on the application of MFN clause to dispute settlement is highly inconsistent.113 

However, recent cases concerning the application of the MFN clause to bypass the local litigation 

requirement argued against such a use.114 The Respondent relies on this last trend to consider that 

the dispute settlement mechanism of Art.8 Eastasia BIT cannot be imported in the Euroasia BIT 

due to wording and structure of Art.3(1) Euroasia BIT, principles of interpretation and the 

absence of consent. 

 

                                           
110 DRC v. Rwanda, 39; ICS, [258] 
111 Daimler, [194].  
112 Kiliç, [6.4.1-6.4.2] 
113 Application of an MFN clause to bypass a litigation requirement: Maffezini, [38-64]; Siemens [32-110]; Gas Natural 

[24-31]; Suez InterAguas [52-66]; National Grid [53-94]; Vivendi [52-68]; Impregilo [51-108]; Hochtief [59-111]; 

Teinver, [137-186]. Non-application of an MFN clause to bypass a litigation requirement: Wintershall, [158-197]; ICS 

[274-327]; Daimler [157-281]; ST-AD, [376-403]; Kiliç [7.1-7.9] 
114 ICS [274-327]; Daimler [157-281]; ST-AD, [376-403]; Kiliç [7.1-7.9] 
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55. Furthermore, both Contracting Parties of the Euroasia BIT ratified the VCLT,115 under 

which the BIT has to be interpreted:  

in good faith in accordance with the ordinary meaning to be given to the terms of the 

treaty in their context and in the light of its object and purpose.116 
 

 
A. The structure and wording of Art. 3(1) Euroasia BIT indicates its non-application to dispute 

settlement 

 

56. The structure of the Euroasia BIT indicates that the Contracting Parties had no intention to 

extend the protection of the MFN clause to dispute settlement. Indeed, Arts.2 to 7 Euroasia BIT, 

deal with the substantive protections accorded to foreign investors, while dispute settlement is 

covered by Arts.8 and 9. Such division suggests that the Contracting Parties recognised the 

distinction between "substantive rights" and "remedial procedures in relation to those rights",117 

thus limiting the scope of the MFN clause to the substantive rights provided for in the BIT, as in 

the present case.  

 

57. Neither the term "treatment," nor "other matters regulated by this Agreement" cover dispute 

resolution118. Absent any further indication, the term "treatment" refers "most likely" only to the 

protection of substantive standards rather than to dispute settlement, covered by a "separate and 

specific treaty provision".119 When Contracting Parties intend to incorporate dispute settlement 

within the scope of an MFN clause, they do so expressly.120 The MFN clause of the Euroasia BIT 

belongs to the substantive provisions of the Treaty and does not expressly apply to dispute 

settlement.121 Thus, it does not permit the Claimant to bypass the litigation requirement by 

incorporation of Art.8 Eastasia BIT. This is consistent with the Telenor decision.122  

                                           
115 PO2, [8] 
116 Art.31(1) VCLT 
117 Kiliç, [7.3.1-7.3.9] 
118 Art.3(1) Euroasia BIT 
119 ICS, [296] 
120 Berschader, [179]; UK Model BIT 
121 Art.3 Euroasia BIT 
122 Telenor, [92]  
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58. Moreover, Art.3(1) Euroasia BIT states that the clause applies to "other matters regulated 

by this Agreement." While dispute settlement is certainly regulated by Art.9 Euroasia BIT, 

tribunals concluded that the sentence "all matters" is not sufficient evidence to conclude that 

dispute settlement is within the scope of an MFN provision, given the ambiguity surrounding the 

use of the MFN clause.123 

 

59. Art.3(1) Euroasia BIT provides that it applies within the territory of the Contracting Parties. 

Thus, "the MFN guarantees are territorially limited".124 In the present case, the seat of the 

arbitration is in Silverige125. As international arbitration is "not rooted in the (Respondent’s) 

territory"126 and "per definition (proceeds) independently of any State control",127 it falls outside 

the scope of the MFN clause. Furthermore, the use of the phrase "in its territory" to limit the 

scope of an MFN clause indicates that the Contracting States did not intend to include "extra-

territorial dispute resolution provisions" within the MFN clause's scope.128 Therefore, the 

Claimant cannot rely on Art.3 Euroasia BIT to incorporate Art.8 Eastasia BIT.  

 

60. The absence in the MFN clause of dispute resolution among the exceptions129 does not 

indicate that it is covered by the provision. This alternative interpretation of the expressio unius 

est exclusio alterius principle was endorsed by several tribunals.130 As in these cases, the present 

MFN clause contains in Art.3(2) exceptions to its application. Facing analogous provisions, the 

ICS and Daimler tribunals noted first that these exceptions "deal exclusively with the Contracting 

Parties' direct treatment of foreign investments"131 and not with the international settlement of 

disputes. Then, they added that the absence of dispute settlement from these exceptions can be 

                                           
123 Wintershall, [186]; Berschader, [184] [194]; Plama [205]  
124 ICS, [305]; Daimler, [225].  
125 PO1, [1] 
126 ST-AD, [394].  
127 Daimler, [228].  
128 Daimler, [231] 
129 Art.3(2) Euroasia BIT 
130 ICS, [310-313]; Austrian Airlines [129-131]; Daimler, [237-239] 
131 ICS, [312]; Daimler, [238] 
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explained by the date of conclusion of the BIT, being prior to the Maffezini decision. Thus, the 

Contracting Parties did not consider an extension of the MFN to dispute settlement possible.132 

However, reliance on the expressio unius principle “is only a supplementary means of 

interpretation that cannot alone determine the outcome of the interpretation."133 

 

B. The principles of contemporaneity and effectiveness preclude the application of the MFN 

clause to dispute settlement  

 

61. The Contracting Parties did not intend to apply the MFN clause to dispute settlement 

provisions. The scope of the clause has to be assessed at the time of the negotiations of the 

Treaty.134 Although the contemporaneity principle is not found in the VCLT,135 it has been relied 

on by the ICJ136 and international tribunals137. As in the BITs at issue in Daimler and ICS,138 the 

Euroasia BIT was concluded in the 1990's, namely 1995.139 At that time, the application of MFN 

clauses to dispute settlement provision was not yet questioned.140 The ICS and Daimler tribunals 

relied on the World Bank Guidelines on Foreign Direct Investment published in 1992 to 

conclude that dispute settlement was not considered by the Contracting States as included within 

the term "treatment".141 Indeed, it was dealt with in a different Part in the Guidelines from the 

Part devoted to treatment.142 Thus, when the Euroasia BIT was concluded, the State Parties did 

not refer to "the conduct of any international arbitration arising out of" the Host State's direct 

treatment of the investment.143 Consequently, the Respondent having no intention to include 

                                           
132 Daimler, [239]; ICS, [313] 
133 Austrian Airlines, [131] 
134 ICS, [289]; Daimler, [220] 
135 ILC Report, [176] 
136 Namibia, [53]; Nicaragua, [64] 
137 ICS; Daimler  
138 ICS, [290]; Daimler, [221] 
139 SUF, [1] 
140 ICS, [290]; Daimler, [221] 
141 ICS, [294-296]; Daimler, [222-224] 
142 Ibid 
143 Daimler, [224] 
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dispute settlement within the scope of the MFN clause144 at the time of conclusion of the 

Euroasia BIT, the Claimant cannot rely on it to bypass the pre-arbitral steps provided for in Art.9 

Euroasia BIT.  

 

62. The extension of MFN clauses to dispute settlement is also contrary to the principle of 

effectiveness, a "governing canon of interpretation"145 relied on by international jurisprudence 

and particularly by the PCIJ. According to this principle: 

the Court, in determining the nature and the scope of a measure, must look to its 

practical effect rather than to the predominant motive that may be conjectured to 

have inspired it.146  
 

63. Contrary to the Eastasia BIT147, the Euroasia BIT, concluded successively, 148 contains a 

litigation requirement149. However, an extension of the MFN clause to dispute settlement would 

run contrary to this principle of effectiveness since the litigation requirement in the basic treaty 

would be void ab initio, being "immediately superseded by means of the treaties' MFN 

clauses."150 Furthermore, "a clear intention is needed”151 in order to interpret extensively an 

MFN clause as including dispute settlement provisions since these would be deprived of any 

meaning. Consequently, the Respondent could not have intended to apply MFN clauses to 

dispute settlement.  

 

 

 

 

 

                                           
144 Art.3 Eurosia BIT 
145 Lauterpacht, 68 
146 Competence ILO, 19 
147 Art.8 Eastasia BIT 
148 SUF, [1] 
149 Art.9 Euroasia BIT 
150 ICS, [317]; Daimler, [264]; Kiliç, [7.4.3]  
151 ICS, [317] 
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C. The Respondent's consent to international arbitration cannot be imported or changed 

through the use of MFN clauses  

 

64. The Respondent already demonstrated that the litigation requirement conditions the States' 

consent to international arbitration and is a jurisdictional - rather than an admissibility - matter.152 

 

65. Consent to arbitration cannot be imported by using Art.3(1) Euroasia BIT, that does not 

expressly include dispute settlement, but merely refers to "other investment matters regulated by 

this Agreement".153  The Contracting States’ intention to incorporate an arbitration clause through 

the use of an MFN clause must be “clear and unambiguous”.154 While highlighting the need of 

State consent to international arbitration,155 tribunals ruled that a presumed consent is insufficient 

to establish jurisdiction of an international tribunal156 due to the nature of BITs, specifically 

negotiated between States in different contexts.157 Therefore, an MFN clause applies to dispute 

settlement only if this is "expressly so provided or clearly indicated.", which is not in the present 

case.158  

 

66. The lack of consistency surrounding the interpretation of MFN clauses159 also indicates that 

the Claimant cannot rely on it to incorporate Art.8 Eastasia BIT since this consent would be 

ambiguous, absent express provision.  Consequently, the Respondent did not intend to extend the 

MFN clause to dispute settlement.160 

 

                                           
152 Supra [48-50] 
153 Art.3(1) Euroasia BIT 
154 Plama, [200]; ST-AD, [391] 
155 Wintershall, [160]; Daimler, [174]. 
156 Wintershall, [160]; ICS, [280]; Plama, [207] 
157 Wintershall, [179]; Plama, [207] 
158 Wintershall, [187]; Kiliç, [7.8.10]; ST-AD, [391] 
159 ST-AD, [386] 
160 Art.3(1) Euroasia BIT 
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67. Furthermore, in the present case, there is no agreement to arbitrate absent compliance with 

the litigation requirement161 and this cannot be created by application of the MFN clause. Yet, as 

the conditions ratione materiae, personae and temporis - necessary to benefit from the rights 

granted in a BIT - cannot be changed through the use of an MFN clause,162 the same holds true 

for the condition ratione voluntatis, being the State's consent to international arbitration.163 

Indeed, while States are free to condition their consent to any requirement,164 if the condition 

ratione voluntatis is not fulfilled by the investor, there is no consent of the Host State.165 Thus, 

the former cannot benefit from the jurisdictional right granted by the BIT, namely access to 

international arbitration.166 The requirement to submit the dispute twenty-four months in the 

Oceanian courts before initiating arbitration being a condition ratione voluntatis, the MFN clause 

of the Euroasia BIT cannot be used to bypass it.  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                           
161 Supra [49] 
162 Impregilo Stern [77]; Tecmed, [69] 
163 ST-AD, [397]; Impregilo Stern, [78] 
164 Impregilo Stern, [52-53] 
165 Impregilo Stern, [52]  
166 Impregilo Stern, [53] 
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CONCLUSION ON JURISDICTION 

 

68. The Tribunal does not have jurisdiction to decide the issue of the Claimant’s nationality or, 

if it finds it does have jurisdiction, it should not to exercise it; in the alternative, the Tribunal 

does not have jurisdiction ratione personae over the present claim, given that the Claimant does 

not meet the requirement of nationality pursuant to Art.1(2) Euroasia BIT. 

 

69. The pre-arbitral requirement to submit the claim to the Oceanian courts during twenty-four 

months is compulsory and conditions the State's consent to international arbitration. Thus, the 

Claimant had to comply with it before initiating arbitration. Furthermore, the Claimant cannot 

rely on Art.3(1) Euroasia BIT to bypass this requirement by incorporating Art.8 Eastasia BIT. 
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PART TWO: MERITS 

 

I – THE CLAIMANT DID NOT MAKE A PROTECTED INVESTMENT, ESPECIALLY IN 

THE LIGHT OF THE “CLEAN HANDS” DOCTRINE WITH REFERENCE TO ART. 1(1) 

EASTASIA BIT 

 

A. Proof that claimant does not have “clean hands” 

 

70. The Claimant did not make a protected investment as Art.1(1) Eastasia BIT requires for 

such an investment to be legal and made “in accordance with laws and regulations” of the Host 

State.167 Bribery and corruption are crimes which are taken seriously in Oceania and there have 

been a number of successful convictions in recent years against public officials for accepting 

bribes.168 The claimant himself is currently under investigation for engaging in bribery.169  His 

company was awarded an Environmental Licence despite non-compliance with the Environment 

Act 1996 after a suspect meeting with the President of the NEA who has now been convicted of 

accepting bribes, including one from the Claimant.170 Furthermore, the President of the NEA is 

willing to testify against the Claimant.171 Therefore, there is sufficient evidence to satisfy the 

“clear and convincing” standard of proof, typically used by investment arbitration tribunals,172 

that the Claimant bribed the President of the NEA of Oceania while securing an environmental 

licence for Rocket Bombs. 

 

71. In general, the rule followed in investment arbitration regarding the allocation of burdens of 

proofs is that of maxim onus probandi incumbit actori (meaning that the burden of proof lies on 

the party wishing to rely on the facts).173 Respondent submits that the Tribunal should not apply 

                                           
167 Eastasia BIT Art.1.1 
168 SUF [19] 
169 Ibid 
170 SUF [6] 
171 PO2 [5] 
172 Blackaby, 387. 
173 Sandifer, 127. 
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this rule in this case as perpetrators of crimes of corruption, especially in the international 

investment context, tend to be those who have power and resources to hide their crimes.174 This 

means it is very difficult for Host States to prove foreign investors have committed crimes of 

corruption. Taking these difficulties into account as well as the duty of international arbitrators to 

protect the integrity of the institution of international arbitration from corruption,175 the Tribunal 

should not apply maxim onus probandi incumbit actori. 

 

72. One option open to the Tribunal is to shift the burden of proof to the Claimant once the 

Respondent has made the prima facie case of corruption. Then, the onus to provide evidence to 

counter or refute any inconsistencies falls upon the other party. This is the approach taken by the 

WTO Appellate Body.176 The World Bank also use burden shifting to counter the fact that they 

are unable to use subpoena or contempt powers to induce parties to cooperate in corruption 

investigations.177 The Tribunal in this case does not have these powers either and so may struggle 

to force the Claimant to fully cooperate in the investigation. The tribunal in ICC case No.6497 

found that burden shifting “in special circumstances and for very good reasons” would be 

considered appropriate in commercial arbitration.178 In ICC case No.6497, the circumstantial 

evidence provided consisted of payments which were much higher than the cost of the service 

provided. The Respondent in this case has also provided a witness testimony supporting 

circumstantial evidence. These pieces of evidence together should not be ignored and are a very 

good reason for shifting the burden of proof. 

 

73. With the exception of cases where there have admissions of corruption or underlying facts 

supporting a finding of corruption by the accused party, no allegations of corruption have 

succeeded in international investment arbitration.179 This supports the notion that the status quo 

                                           
174 Mills, 295. 
175 Cremades and Cairns, 65, 85. 
176 For example, in EC- Hormones. 
177 World Bank Guidelines. 
178 Llamzon, Chapter 9, footnote 20. 
179 Llamzon, [7.09] 
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is ineffective, and that burden shifting is necessary to improve the effectiveness of arbitration in 

combating corruption.180 

 

74. The tribunal in Methanex endorses a form of burden shifting known as a “red flag” 

approach.181 This effectively allows for a finding of corruption based on inferences made on 

circumstantial evidence produced by the party alleging corruption, where the other party is 

unable or refuses to provide evidence to the contrary. The use of adverse inferences in 

appropriate situations is not new in international law: The IBA rules provide that: 

[i]f a Party fails without satisfactory explanation to produce any Document... ordered to be 

produced by the Arbitral Tribunal, the Arbitral Tribunal may infer that such document would 

be adverse to the interests of that Party.182  

 
 

75. It has also been noted that the threat of adverse inferences against a party refusing to provide 

the needed evidence is one of the most effective sanctions an international tribunal can impose183 

and could become an important tool for arbitral tribunals seeking to combat corruption. In this 

case the Claimant has not provided any evidence to counter the allegations made against him.  

 

76. Furthermore, the tribunal in Methanex also recognised the international community’s 

establishment of indicators of corruption.184 This opens up the possibility of adopting these 

principles as an established list of “red flags” that could be used to prove corruption in the 

absence of substantial evidence. Although this report’s main aim is to set out what precautions 

global companies should take when hiring advisers while securing foreign investments some of 

they can still be applied to this case.  

 

77. In this case the President of the NEA, the government official with whom the claimant met 

with prior to obtaining the environmental licence, was convicted of accepting bribes, and 

therefore, has a “history of corruption” which is one of the “red flags” highlighted in the 

                                           
180 E.g. Rose, 214-216. 
181 Methanex [245]. 
182 IBA Rules, 9(5)–(6). 
183 Sandifer, 101. 
184 Metal-Tech [293]. 
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report.185 This meeting also shows a “close personal/professional relationship with the 

government… which could improperly influence the decision,”186 also found in the report. The 

license was issued by the NEA the same month the meeting took place, while the company still 

did not fulfil the requirements set out by the Environment Act 1996.  

 

78. The above are factors which indicate that the claimant is likely to have engaged in the 

crimes of bribery and corruption. The Claimant is unable to give an explanation as to why his 

company has an environmental licence without complying with the law. Even if the Tribunal 

decides to apply the actori incumbit probation rule, the witness statement provided by the 

President of the NEA provides sufficient evidence to satisfy this test.187 

 

B. Effect of Clean Hands Doctrine 

 

79. The case of WDF establishes that in order to protect international public order, arbitration 

should not be available to those who have participated in acts of bribery and corruption.188 

Furthermore, the Tribunal does not have jurisdiction over an illegal investment under the 

Eastasia BIT, as Art.1(1) states that investments must be “invested… in accordance with laws 

and regulation”189 of the Host State. As the tribunal in Salini held the primary objective of 

provisions such as these is to prevent a BIT from protecting investments the parties to the treaties 

do not wish to be protected.190 Indeed, the tribunal in Inceysa held that to protect such an 

investment would contravene the legal maxim “nobody can benefit from his own fraud.”191 

Art.1(1) makes it clear that the parties to the Eastasia BIT did not want to protect illegal 

investments, and so the Tribunal will lack jurisdiction over any investments tainted by illegality. 

 

                                           
185 Woolf Committee Report, 26. 
186 Ibid. 
187 PO2 [5]. 
188 Ibid. 
189 Eastasia BIT Art.1.1. 
190 Salini [46]. 
191 Inceysa [242]. 
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80. The word “invested” in the Eastasia BIT, interpreted “in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose” and  in line with Art.31 VCLT, refers to both the establishment and the 

implementation of the investment. The dictionary definition of ‘invest’ is to ‘”put into financial 

schemes, shares, property, or a commercial venture with the expectation of achieving profit.”192 

The investments that this BIT aims to protect and enable require constant putting into or 

investment to create any expectation of profit. Therefore, the idea that only the initial buying of 

shares fall within the meaning of ‘invested’ is out of touch with the reality of foreign direct 

investment and the context and purpose of the treaty. 

 

81. For this reason, it is submitted that the bribery of the President of the NEA and the 

acquisition of the environmental licence are also part of the investment and covered by Art.1(1) 

of the Eastasia BIT. This was against the Oceanian laws, and so the investment was invested 

illegally. 

 

82. Although as it has been previously argued the Claimant is not a citizen of Euroasia, if the 

Tribunal seeks jurisdiction for this case under the Euroasia BIT, then an implied condition of 

‘clean hands’ should be read into the BIT. This implied condition has been recognised by the 

tribunals such as those in Pheonix193, Hamester194, Yaung Chi Oo195, Fraport II196 and SAUR197. 

As applied in the case of Plama, the implicit condition of legality or ‘clean hands’ will render the 

cases inadmissible if the Claimant’s investment was found to be illegal.198 In the case of Hesham 

Talaat this rule was applied to illegalities that took place during the post-establishment phase of 

the investment.199 The acquisition of the Environmental License is linked wholly with the claim 

for the value of the shares the Claimant is making. Before the Claimant acquired the company 

                                           
192 Dictionary 
193 Phoenix [101]. 
194 Hamester [123]-[124.] 
195 Yaung [58]. 
196 Fraport [328]. 
197 SAUR [306]. 
198 Plama [130]-[146]. 
199 Hesham Talaat [645]. 
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and was awarded an Environmental Licence, Rocket Bombs found itself in a deteriorating 

situation after its Environmental Licence was revoked.200 The acquisition of the licence was 

therefore necessary in order to continue arms production and increase the value of their shares for 

which the Claimant now demands compensation.201 Therefore, the Claimant’s bribery of the 

President of the NEA which resulted in the acquisition of the Environmental license renders his 

claim inadmissible through the application of this accepted form of the ‘clean hands’ doctrine. 

 

83. The Claimant may wish to rely on the argument that investments will be considered illegal 

only if they run contrary to only domestic investment (and not if they run against unrelated 

domestic law). Nevertheless the Respondent stresses that this argument is supported by the 

singular decision of Fakes 202 which has not been followed in subsequent cases.203 Furthermore, it 

is submitted that corruption is a pressing issue in foreign direct investment law. In fact, the 

tribunal in WDF concluded that; 

bribery is contrary to the international public policy of most, if not all, States or, to use another 

formula, to transnational public policy.204  
 

84. Therefore, the Tribunal should not try to separate the Oceanian domestic law on investment 

law and those of corruption. An act of bribery is both a violation of the country’s investment and 

corruption law.  

 

85. In the alternative, if the Tribunal finds that the Claimant’s conduct to fall out of the scope of 

the legality conditions in either BIT, then the Respondent further submits that the court can still 

take the allegations into account during the merits phase as cleans hands is a “general principle 

of law” within the meaning of Art.38(1)(c) ICJ Statute.205 

 

                                           
200 SUF [3]. 
201 SUF [4]. 
202 Fakes [119]. 
203 Yukos [1320] 
204 WDF [157]. 
205 ICJ Statute, Art.38(1) (c) 



Team Alias: Tarazi 

32 

 

86. The tribunal in Yukos found that the doctrine of clean hands was not a ‘general principle of 

law’ on the basis of an analysis of international cases. The Respondent submits that this decision 

was incorrect as a general principle of law must be “derived from the national legal systems 

which represent the major systems of jurisprudence in the world.”206 The tribunal in Yukos did 

not make an extensive analysis of States’ domestic legal order, nor did it make reference to a 

case which had. Instead relied on a number of international cases which neither rejected nor 

accepted the doctrine of clean hands as a general principle of law.207 Comparative surveys have 

concluded that clean hands is recognised in many states legal orders.208 This Tribunal should 

therefore not rely on the decision in Yukos regarding this issue, and instead, reach its own 

conclusion through its own analysis. 

 

87. If the Tribunal finds that the doctrine of “clean hands” is indeed a general principle of law, 

then the Claimant’s acts of bribery should be considered at the merits stage and substantially 

impact the remedy awarded if a violation of the BIT is found. The Respondent submits that no 

remedy should be awarded in the light of the grave violation of international public order 

committed by the Claimant.  

 

II - THE CLAIMANT’S INVESTMENT WAS NOT EXPROPRIATED BY THE 

RESPONDENT 

 

88. If the Tribunal finds that it has jurisdiction despite Art.1(1) Euroasia BIT, the Respondent 

contends that no expropriation occurred as (A) the Respondent may rely on the exception in 

Art.10 Euroasia BIT, or as (B) the effects of the EO on the Claimant’s investment constituted a 

non-compensable regulatory taking and not an expropriation, or as (C) the deprivation of the 

Claimant’s investment was not sufficiently substantial to amount to an expropriation.  

 

                                           
206 Bassiouni, 779. 
207 Dumberry, 248. 
208 Kreindler, 317. 
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A. The Respondent submits that it may rely on the “Essential Security Interest” defence in Art. 

10 Euroasia BIT regarding the effect of the EO on the Claimant’s investment. 

 

89. Art.10 Euroasia BIT reads as follows: 

Nothing in this Agreement shall be construed to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security. 
 

It represents an exception clause which frees signatory states to the treaty from treaty obligations 

where the measure in question falls under the scope of the exception clause. In this case the 

exception is based on essential security interests of signatory parties. The Respondent argues 

that the military intervention by Euroasia into the territory of Fairyland209 created a threat to both 

the national security of Oceania and to international peace and security. The Respondent 

introduced sanctions against investors from Euroasia as part of an international response to 

condemn an illegal act of annexation of Fairyland by Euroasia. Oceania was obliged under the 

principles of public international law not to recognize the effects of unlawful actions, and to take 

active steps to wipe out the consequences of such unlawful behaviour. The Respondent 

exercised its sovereign powers with the view of maintaining international peace and security. 

The Respondent adds that Oceania belongs to a wider international community that believe the 

annexation of Fairyland to be an unlawful act under public international law. 

 

90. As a result, it was the Respondent’s duty as a sovereign to react to such threat for the 

protection of its own nationals as well as the protection of international peace and security. The 

measure adopted by the Respondent for the safeguarding of national and international security 

interests was the EO by the President of Oceania. Art.10 allows for the objective exclusion of 

actions which are perceived to be a threat. In this case the illegal annexation of Fairyland 

represents such threat to international peace and security, and the Respondent chose to issue the 

EO and the sanctions in order to comply with its duty to safeguard international peace and 

security.  

                                           
209 SUF, [14] 
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91. Finally, Art.10 Euroasia BIT must be interpreted in light of Art.31(1) VCLT. When Art.10 

Euroasia BIT is “interpreted in good faith in accordance with the ordinary meaning to be given 

to the terms of the treaty in their context and in the light of its object and purpose”, as prescribed 

by Art.31(1) VCLT, then the Respondent was free to take precautionary measures to fulfill its 

duties for the maintenance of international peace and security. 

 

92. Therefore, the Respondent submits that the EO falls under the exception of Art.10 Euroasia 

BIT and consequently, the effects it has had on the Claimant’s investment do not constitute a 

treaty breach under Art.4(1) Euroasia BIT by the Respondent.  

 

B. The Respondent submits the effects of the EO on the Claimant’s investment constituted a 

non-compensable regulatory taking and not an expropriation 

 

93. In the alternative, the Respondent submits that the sanctions imposed on the Claimant 

through the EO amount to non-compensable regulatory takings and not an indirect expropriation 

as they are the result of the exercise of the Respondent’s police powers for the protection for the 

national peace and security of Oceania.210 

 

94. International law has long recognised that a state’s exercise of its right to regulate for the 

public interest is not subject to compensation.211 This principle also applies to cases of 

expropriation and amongst international investment tribunals has often been described as the 

police powers doctrine. The Saluka tribunals explained principle this in their award:  

[i]t is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their regulatory 

powers, they adopt in a non-discriminatory manner bona fide regulations that are 

aimed at the general welfare.212 
 

                                           
210 EO, preamble.  
211 UNCTAD, Expropriation, 78. 
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95. This has further been confirmed by the Methanex tribunal, which found that any ‘non-

discriminatory regulation for a public purpose’ could fall within the ambit of the police powers 

doctrine.213   

 

96. Such public interest objectives include the ‘protection of public health, safety, morals or 

welfare’ and regulatory measures for such objectives have been held to constitute the exercise of 

a state’s ‘police power’.214 The Respondent submits that the issuance of the EO was a regulatory 

exercise of its police powers for the public interest of the Oceanian nation; specifically for the 

protection of national peace and security.215  

 

97. When examining a state’s regulatory measure, international law prescribes a certain 

presumption of validity which entails that “[u]nder international law, States are presumed to act 

in good faith unless shown otherwise.”216 This was further confirmed in Saluka, where the 

tribunal held that not only does the regulator “enjoy[] a margin of discretion” but that 

additionally “in the absence of clear and compelling evidence” that the regulator  

erred or acted otherwise improperly in reaching its decision […] the tribunal must accept 

the justification’ the respondent state has given.217  
 

98. The Respondent introduced sanctions against investors from Euroasia as part of an 

international response to condemn an illegal act of annexation of Fairyland by Euroasia. Thus, 

when issuing the EO, the Respondent was acting in its capacity as a sovereign and pursuing its 

duty to ensure the security of its citizen and the peace within its nation in light of the threat 

arising from the above-described annexation of Fairyland by Euroasia. Therefore, the 

Respondent submits that the protection of national security and peace is a valid exercise of its 

police powers and the discretion given to it as a sovereign.  

 

                                           
213 Methanex, [1456] 
214 Newcombe & Paradell, 357. 
215 EO, Preamble. 
216 UNCTAD, Expropriation, 92. 
217 Saluka, [272-273] 
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99. Finally, for regulatory measures to fall under the police powers of state, they must be non-

discriminatory. The EO and its individual measures applied to multiple sectors of the Oceanian 

economy and to everyone operating in those sectors.218 Therefore, they were not discriminatory 

against the Claimant.  

 

100. Consequently, the effect of the EO on the Claimant’s investment does not constitute an 

expropriation under Art.4(1) of the BIT, but rather amounts to a non-compensable regulatory 

taking. 

 

C. The Respondent submits that (1) no direct expropriation occurred as well as that (2) the 

effect of the EO on the Claimant’s investment did not amount to ‘substantial deprivation’ 

and consequently, does not constitute indirect expropriation under Art. 4(1) Euroasia BIT. 

 

(1) No direct expropriation occurred.  

101. The Respondent submits that no direct expropriation of the Claimant’s investment has 

occurred, as direct expropriation requires the transfer of legal title of the investment, which in the 

case of the company Rocket Bombs still lays with the Claimant.  

 

(2) No indirect expropriation occurred as no ‘substantial deprivation’ of the Claimant’s investment 

took place. 

102. Respondent submits there was no substantial deprivation of Claimant’s investment in this 

case. Investment treaty tribunals have repeatedly held that for indirect expropriation to be 

present, the government measure ought to amount to a ‘substantial deprivation’ of the Claimant’s 

investment.219  

 

103. Regarding substantial deprivation, the tribunal in CME stated that a deprivation occurs 

whenever a State takes steps “that effectively neutralize the benefit of the property for the foreign 

                                           
218 PO2, [6] 
219 Sempra, [284]; Eastern Sugar. 
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owner”.220 This was also confirmed in Sempra where the tribunal held the value of the business 

had to be “virtually annihilated” for the taking to amount to a substantial deprivation for the 

purposed of indirect expropriation.221 After all, “an indirect expropriation must be equivalent in 

its effects to a direct expropriation.”222 The Respondent submits that the the EO and the 

sanctions therein did not “effectively neutralise” the Claimant’s investment but rather were a 

measure to preclude the export of arms from Oceania to Euroasia, in order to prevent the 

facilitation of the illegal annexation of Fairyland. The Claimant still held the legal title to his 

investment as well as was in control over business operations of Rocket Bombs. 

 

104. Additionally, the tribunal in Waste Management II held that “loss of benefits or expectations 

is not a sufficient criterion for an expropriation.”223 In that case, the tribunal also held there not 

to be an expropriation as there had been no expropriation of the undertaking’s physical assets, 

nor had the enterprise been seized by the government.224 The argument by the Claimant that he 

has been deprived of his economic profits arising from the arms trade with Euroasia is thus not 

sufficient to establish such sustainable deprivation, and in return indirect expropriation.  

 

105. Moreover, the Respondent submits that the decrease in the value of shares in Rocket Bombs 

is not sufficient to amount to substantial deprivation. This is supported by the tribunal in CMS, 

which found that despite the claimant’s shares in their investment had decreased in their value, 

this did not constitute substantial deprivation, as they retained full ownership and control of the 

shareholding.225 As the Claimant in this case has also retained full ownership and control of his 

shareholding in the company, the Respondent submits no substantial deprivation has occurred. 

 

106. Such narrow approach to what constitutes substantial deprivation was further confirmed by 

the Telenor tribunal: 

                                           
220 CME, [150]. 
221 Sempra, [285]. 
222 UNCTAD, Expropriation, 63. 
223 Waste Management II, [159]. 
224 Waste Management II, [156-157]. 
225 CMS, [263].  
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[I]t is well established that the mere exercise by government of regulatory powers 

that create impediments to business […] does not of itself constitute 

expropriation.226 

 

This has also been confirmed by the scholarship, which explains that:  

[A]lthough regulatory measures designed to protect the environment, health and 

safety or ensure fair competition frequently impose regulatory and compliance costs 

on an investment, these will not normally reach the threshold of a substantial 

deprivation.227  

 
 

107. Furthermore, tribunals have held that for a measure to constitute expropriatory it must 

“irreversible 228 and “not only for a time”.229 Thus, in Suez, the tribunal held that Argentina’s 

measures in response to the economic crisis in the country “did not constitute a permanent and 

substantial deprivation,”230 and therefore no indirect expropriation had occurred. Similarly, the 

EO by the Respondent is a response to cope with an international crisis and thus, is not of an 

irreversible nature. The EO and its terms may change or be revoked at any time by the President 

of Oceania. Consequently, the Respondent submits that such responses to crisis, which are 

revertible, do not constitute an indirect expropriation.  

 

108. Therefore, the Respondent submits that the effects of the EO on the Claimant’s investment 

do not amount to substantial deprivation, as they do not sufficiently affect the Claimant’s legal 

title, ownership as well as control over the enterprise. Additionally, the measure in question does 

not amount to indirect on the basis of it not having an irreversible and permanent nature. Thus, 

the Respondent submits the measures under the EO have not indirectly expropriate the 

Claimant’s investment under Art.4(1) Euroasia BIT. 

 

 

                                           
226 Telenor, [64].  
227 Newcombe & Paradell, 357 
228 Tecmed, [116]. 
229 SD Myers, [287-288]. 
230 Suez, [129]. 
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III - THE EXPROPRIATION OF THE CLAIMANT’S INVESTMENT WAS LAWFUL 

 

109. If the Tribunal finds there to be an expropriation, the Respondent submits that (A) such 

indirect expropriation was lawful and that (B)  responsibility for such indirect expropriation is 

precluded on the basis of the customary international law defence of necessity. 

 

A. If the Tribunal finds there to be an indirect expropriation, the Respondent submits this to be 

a lawful indirect expropriation. 

 

110. For there to be a lawful expropriation, Art.4(1) Euroasia BIT prescribes that four 

requirements ought to be satisfied: the expropriation ought to be for a public purpose and it: 

[S]hall be carried out under due process of law, on a non-discriminatory basis and shall be 

accompanied by provisions for the payment of prompt, adequate and effective compensation. 
 

The following sections submit that the Respondent has satisfied each of those; thereby making 

the expropriation of the Claimant’s investment a lawful one.  

 

(1) Public purpose 

111. The Respondent submits that the sanctions as imposed on the Claimant by the EO, were in 

the public interest, namely for the protection of peace and security of Oceania as a response to 

the illegal annexation of Fairyland by Euroasia, as set out in detail in the previous sections. 

 

(2) Due process of law  

112. The EO, which was the measure imposing the sanctions on the Claimant, was prepared and 

published in accordance with Oceanian law. The President of Oceania was competent to 

introduce the EO on the basis of the International Emergency Economic Powers Act 1992, which 

authorises her to declare the existence of an unusual and extraordinary threat to, among others, 

national and/ or international security which in whole or substantial part originates outside 

Oceania.231 Additionally, the Oceanian Code of Administrative Procedure offers the possibility 

                                           
231 PO2, [7]. 
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of submitting a request for reconsideration, where individuals doubt the rightfulness of 

administrative decisions, such as the imposition of sanctions.232 Therefore, the Respondent 

submits that the expropriation was carried out under due process of law. 

  

(3) Non-discriminatory  

113. The sanctions within the EO applied to a number of different sectors of the Oceanian 

economy and to all individuals and entities operating in those sectors. Consequently, the 

Respondent submit that the EO and the sanctions deriving from it are non-discriminatory in their 

nature.  

 

(4)Prompt, adequate and effective compensation 

114. The Respondent has not paid compensation to the Claimant regarding the effects of the 

sanctions on the Claimant’s investment. However, the Respondent submits that the non-payment 

of compensation in this case does not make the otherwise lawful expropriation unlawful. This is 

owing to the fact that:  

[A] distinction can be drawn between expropriations which are unlawful sub modo, i.e. that would 

be lawful if compensation was paid, and expropriations which are unlawful per se, i.e. that breach 

other conditions of lawfulness such as public purpose or non-discrimination.233 

 

115. This was confirmed by the tribunals in Santa Elena v Costa Rica and SPP where 

expropriations, which satisfied all other requirements for lawfulness, were not referred to as 

unlawful, despite lacking the payment of compensation.234  

 

116. This approach is to be regarded as sensible, since in cases where the Respondent disputes 

the existence of an expropriation, such as in this instance, they cannot be expected to 

nevertheless pay the compensation. Equally, they should not be deprived of the opportunity to 

making the expropriation a lawful one, where all the other requirements, i.e. public interest 

objective, due process and non-discrimination, are present. 

                                           
232 PO3, [10]. 
233 UNCTAD, Expropriation, 43/44. 
234 UNCTAD, Expropriation, 44. 
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117. Therefore, the Respondent submits that in the event of the Tribunal holding there to be an 

indirect expropriation of the Claimant’s investment the requirements of a lawful expropriation 

are satisfied.  

 

A. The Respondent submits that responsibility for any indirect expropriation is precluded on 

the basis of the customary international law defence of necessity. 

 

118. Art.25 ILC Articles codifies the customary international law defence of necessity. 

According to this defence, State responsibility for wrongful acts is precluded in: 

[E]xceptional circumstances where the only way a State can safeguard an essential 

interest threatened by a grave and imminent peril is, for the time being, not to perform 

some other international obligation of lesser weight or urgency.235 

 

119. The Respondent submits that the threat to national as well as international peace and 

security arising from the illegal annexation of Fairyland by Euroasia constituted such exceptional 

circumstances which justify the safeguarding of the Respondent’s interests through the issuance 

of the EO.  

 

120. Art.25(1)(a) prescribes that necessity may only be invoked “to safeguard an essential 

interest against a grave and imminent peril.” The Respondent submits that, as described above, 

the illegal annexation of Fairyland represents such grave and imminent peril to the national and 

international community and that the EO by the Respondent was a direct response to safeguard 

essential security interests of maintaining international and national peace and security by 

stopping the supply of arms by Oceanian companies to Eastasia.  

 

121. Since the Respondent’s measure does not impair essential interests of Eastasia, nor the 

international community (Art.25(1)(b)) (indeed, it is actually in support of the international 

community’s essential interest in safeguarding peace and security), the measure does not conflict 

                                           
235 ILC Draft Articles, Commentary, 80.  
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with the Respondent’s obligations under international law (Art.25(2)(a)), nor has the Respondent 

contributed to the situation of necessity (Art.25(2)(b)), the Respondent submits that it has 

satisfied the necessary conditions in Art.25. Consequently, in the event that the Tribunal hold 

there to be an expropriation of the Claimant’s investment under Art.4(1) Euroasia BIT, the 

Respondent’s responsibility for such expropriation is precluded by the customary international 

law defence of necessity.  

 

 

IV – THE CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIS 

INVESTMENT 

 

122. In the case that the Tribunal finds in favour of the Claimant, full damages should not be 

awarded as the claimant has contributed to his damages. Mitigation rules are considered to be 

“general principles of law” within the meaning of the ICJ Statute, and therefore can be litigated 

even when they do not feature in the applicable BIT.236 Contributory Negligence has also been 

recognised as a valid form of mitigation in a number of Investment Arbitration cases.237 

 

123. In this case, the Claimant caused his own loss by signing the contract with Euroasian 

government just days before armed forces entered Fairyland.238 Being a Resident of Fairyland he 

should have been aware of the Political situation and be prepared for the political backlash that 

the company would receive for continuing to supply arms to a country who has illegally invaded 

the country in which he was residing. An investor should be aware of the political situation in the 

state they are investing in.239 There were media reports concerning the preparation of the EO 

prior to publishing.240 The Claimant was forewarned of Oceania’s position on Euroasia’s actions 

                                           
236 MEC [167] 
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in Fairyland so should have been cautious before renewing the contract with the Euroasian 

Ministry of Defence.  

 

124. Furthermore, this renewal of the contract displayed a lack of business acumen and diligence, 

expected of investors on the international stage. This level is set out in MTD. In the MTD case, 

the investor bought a large area of land earmarked for agricultural use, rather than the 

development planned by the investor.241 At the time, the host state had a policy to encourage 

agricultural development and so refused to rezone the land.242 The tribunal reduced the damages 

award by 50% because the investor had failed to carry out sufficient research before investing.243 

Likewise, in this case the Claimant failed to take into account the host state’s foreign policy 

when renewing the contract with the Ministry of Defence of Euroasia. This is akin to MTD’s 

failure to take into account Argentina’s policy and therefore, the Tribunal should take this act of 

negligence into account during the calculation of the damages award.  

 

125. The cases of Occidental and Yukos may also provide some insight into the present 

circumstances. In both these cases, the expropriation was a reaction to the investors own 

violation of the BIT.244 The tribunals accepted these illegalities to be a provocation and reduced 

the award of damages accordingly.245 The investor in this case, used bribery in order to acquire 

an Environmental licence a violation of both host state domestic law and the BIT. The renewal of 

a contract which was clearly against the host states’ foreign policy is also a provocation in the 

light of Occidental and Yukos. 

 

126. Finally, even after the renewal of the contract, the Claimant should have taken action to 

mitigate his own losses.246 After the EO was published Peter Explosive and Rocket Bombs assets 
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were frozen and he was unable to sell his share or effectively conduct the business.247 However, 

there was time prior to the publishing of the EO when Peter explosive could have sold his shares 

to mitigate his losses or broken off the agreement with the Ministry of Defence of Euroasia.248 

There were media reports about the preparations of the EO, and even though neither Peter 

Explosive nor Rocket Bombs were named at this time, as suppliers of arms to the army invading 

fairyland then they clearly fall under the category of “persons contributing to the situation in (...) 

Eastasia”. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                           
247 SUF [17]. 
248 PO2 [7]. 



Team Alias: Tarazi 

45 

 

CONCLUSION ON MERITS 

 

127. In conclusion, the Tribunal does not have jurisdiction because Art.1.1 Eastasia BIT protects 

only investments which have been invested in accordance with the law of the host country. In 

this case the Claimant violated the laws of Oceania by bribing the President of the NEA. 

128. The Claimant’s investment has not been expropriated as the Respondent was acting on its 

right to safeguard essential security interests under Art.10 Euroasia BIT. Alternatively, the 

Respondent relies on the police powers doctrine and its right to regulate in the public interest as a 

sovereign. Further, no indirect expropriation has taken place, as the effect of the EO’s sanctions 

on the Claimant’s investment did not amount to the, for an indirect expropriation necessary, 

substantial deprivation.  

 

129. If the Tribunal finds there to have been an indirect expropriation of the Claimant’s 

investment, such indirect expropriation was lawful, as the necessary criteria of a lawful 

expropriation, as set out in Art. 4(1) Euroasia BIT have been satisfied.  

 

130. The Respondent may rely on the customary international law defence of necessity, as set out 

in Art.25 ILC Articles, which precludes its responsibility with regards to the indirect 

expropriation.  

 

131.  The Claimant should not be compensated in full because he contributed to his losses, by 

exhibiting a lack of business acumen and understanding of the political situation when signing 

the renewal of a contract which contravened the respondent’s foreign policy. Furthermore, he 

contributed to his loss by failing to mitigate his losses when he had the opportunity. 
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REQUEST FOR RELIEF 

The Respondent respectfully asks that the Tribunal find that: 

a) the Tribunal does not have jurisdiction over the present dispute;  

b) the Claimant had to comply with the litigation requirement provided for in Art. 9 Euroasia BIT 

before initiating arbitration;  

c) the litigation requirement cannot be bypassed through the use of the MFN clause of the Euroasia 

BIT provided for in Art. 3(1);  

d) the Claimant’s “unclean hands” precludes the tribunal from assessing the claim; 

e) the Respondent may rely on Art. 10 Euroasia BIT to avoid its obligations under Art. 4(1) 

Euroasia BIT; 

f) the Respondent did not expropriate the Claimant’s investment; 

g) if the Tribunal finds there to be an indirect expropriation, that this would be a lawful 

expropriation for which the requirements under Art. 4(1) Euroasia BIT are met; 

h) the Respondent may rely on the customary international law defence of necessity to evade 

responsibility for the expropriation; 

i) the Claimant contributed to the damage he suffered and so should not be awarded damages for 

the whole of his investment. 

 

 

Respectfully submitted on 26th September 2016 by: 

 

Tarazi 

 

On behalf of the Respondent 

 

THE REPUBLIC OF OCEANIA 

 
 

 


