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ARGUMENTS  

PART ONE: JURISDICTION 

1. The Tribunal lacks jurisdiction over this case. 

1.1. The Tribunal lacks jurisdiction ratione personae. 

1.1.1. The Tribunal has the power to review whether the Claimant lawfully acquired its 

nationality.  

1.1.2. Peter Explosive did not acquire his nationality in conformity with Euroasia’s 

Citizenship Act. 

1.1.3. Even if the Tribunal finds that Peter Explosive has complied with all the 

requirements set in the Euroasian Citizenship act, the nationality granted violates the 

international law, and therefore it cannot be recognized by this Tribunal. 

1.2. The Tribunal lacks jurisdiction ratione volontatis. 

1.2.1. Peter Explosive did not comply with the jurisdictional requirements contained in 

Art. 9 of the Euroasia BIT. 

1.2.2. The Claimant cannot invoke the MFN provision in Art. 3 of the Euroasia BIT in 

order to bypass the national court litigation requirement set in Art. 9. 

1.2.2.1. The MFN cannot modify jurisdictional requirements.  

1.2.2.2. If the Tribunal finds that the MFN provision can theoretically modify 

jurisdictional requirements, the treatment invoked by Peter Explosive does not 

fall within the scope of the MFN clause set in Art. 3 of the Euroasia BIT.  

1.2.2.2.1. Ordinary meaning. 

1.2.2.2.2. Context. 
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1.2.2.2.3. Object and purpose. 

1.2.2.2.4. Supplementary means of interpretation.  

1.2.2.3. Even if the treatment invoked by the Claimant falls within the subjective 

scope of the clause, as no better treatment has been given to Eastasia’s 

investors, Peter Explosive has not acquired a right under the MFN. 

1.3. The Tribunal lacks jurisdiction ratione materiae. 

1.3.1. There is no protected investment under any BIT. 

1.3.2. The Claimant’s investment is tainted by corruption as he obtained the 

Environmental License through bribery. 

1.3.3. The corrupt conduct of the President of the National Environment Authority 

cannot be attributed to the State. 

 

PART TWO: MERITS 

2. The Republic of Oceania cannot be held internationally responsible for any breach of 

substantive treaty obligations due to the implementation of the Executive Order. 

2.1. The Respondent invokes Art. 10 of the Euroasia BIT to preclude its responsibility. 

2.2. The Respondent is urged to act unilaterally faced with erga omnes obligations.  

2.3. The Respondent’s Executive Order is a measure that is admitted under international law 

and State practice. 

2.4. The Executive Order meets the conditions for its legality according to the ILC Draft 

Articles on State Responsibility.  

2.4.1. Oceania has imposed the Executive Order in response to an internationally 

wrongful act. 

2.4.2. A countermeasure may be imposed selectively in order to protect the integrity of 

the general population. 

2.4.3. The Executive Order is proportional and temporary. 

2.4.4. The Executive Order is suitable for the cessation of the internationally wrongful 

act. 

2.4.5. The Executive Order has not violated any peremptory norms. 



 iii 

3. The Respondent has not expropriated the Claimant’s investment nor violated general 

international law or applicable treaties. 

3.1. The effects of the Executive Order are not tantamount to expropriation. 

3.1.1. The Claimant retains control of his investment. 

3.1.2. The effects of the Executive Order are not irreversible and permanent. 

3.2. Oceania exercised its sovereign powers and in good faith implemented a proportionate, 

non-discriminatory measure. 

3.2.1. The measure is proportionate.  

3.2.2. The measure is non-discriminatory. 

3.2.3. The Claimant’s expectations are neither reasonable nor legitimate.  

4. If compensation for losses is awarded, the Claimant must bear for part, if not all, of the 

losses. 

4.1. The Claimant’s conduct is blamable.  

4.2. There is causal link between the Claimant's conduct and the Executive Order introduced 

by the Republic of Oceania.  
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ICC International Chamber of Commerce. 

ICC Arbitration Rules International Chamber of Commerce Rules 
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ICJ International Court of Justice. 

ILC International Law Comission. 

ILC Draft Articles on the MFN International Law Comission Draft Articles 
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for Internationally Wrongful Acts, 2001. 

MFN Most Favored Nation. 

No. Number. 

NPM Non-Precluded Measure.  
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OAS Organization of American States. 

The Claimant Peter Explosive. 

The Company Rocket Bombs Ltd. 

The Executive Order Executive Order of the President of the 

Republic of Oceania of 1 May 2014 on 

Blocking Property of Persons Contributing 

to the Situation in the Republic of Eastasia.  

The Respondent The Republic of Oceania. 

UF Procedural Order No 1, Statement of 

Uncontested Facts. 

UN United Nations. 

UN Charter United Nations Charter. 

Vienna Convention Vienna Convention on the Law of Treaties. 
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STATEMENT OF FACTS 

1. The Claimant, Peter Explosive, is a national of Eastasia and a resident of Fairyland, a 

territory part of Eastasia. 

2. In February 1998, Peter Explosive invested in the Republic of Oceania, who is the 

Respondent in these proceedings, by purchasing 100% of the shares of the company 

named “Rocket Bombs Ltd”. The company was a decrepit enterprise due to the fact that 

before the Claimant acquired it, it had lost on November 1997 the environmental license 

that was required for the commencement of arms production. 

3. In order for Rocket Bombs Ltd. to regain the environmental license, the Claimant had to 

fulfill the requirements set out in the Environment Act 1996, which included, among 

other things, the improvement of the company’s production line. However, Peter 

Explosive lacked the financial resources to fulfill these requirements. Consequently, he 

requested a subsidy from the Ministry of Environment of Oceania in order to purchase 

environmentally friendly technology. However, his request was denied on 3 August 1998. 

4. Without having improved the production line due to a lack of resources, the Claimant 

held a private meeting with the President of the National Environment Authority. 

Afterward, on 23 July 1998, the National Environment Authority granted Rocket Bombs 

Ltd. the environmental license. 

5. On September 1998 Peter Explosive privately met with his close friend and Minister of 

National Defense in the Republic of Euroasia, John Defenceless, who promised Peter 

Explosive that a contract for the arms production would be concluded between the 

Ministry of National Defense of Euroasia and Rocket Bombs Ltd. On 23 December 1998, 

the contract for the arms production was concluded, effective as of 1 January 1999. 

6. On November 2013, the residents of Fairyland held a referendum and decided in favor of 

the secession of Fairyland from Eastasia to Euroasia. Eastasia declared the annexation 

unlawful, and deemed that it had no influence on the shape of Eastasia’s territory. 

Nonetheless, on 1 March 2014, the Euroasian armed forces entered Fairyland, and on 23 

March 2014, Euroasian authorities officially declared Fairyland as part of Euroasia. 

7. On 28 March 2014, Eastasia declared the annexation to be illegal and, on 1 April 2014, it 

broke diplomatic relations with Euroasia. 
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8. In the middle of the conflict, and in the light of the termination of the first contract, the 

Ministry of National Defense on behalf of Euroasia proposed the conclusion of a second 

contract for the continuance of the business relationship between the parties. This second 

contract was concluded on 28 February 2014, effective as of 1 April 2014. After the 

conclusion of the second contract for arms production the 28 February 2014, Euroasian 

armed forces entered Fairyland the 1 March 2014, one day after Euroasia received 

weapons from the Claimant. 

9. The Republic of Oceania found the annexation of Fairyland to be unlawful and, in 

compliance with its international obligations, issued the Executive Order of 1 May 2014 

on Blocking Property of Persons Contributing to the Situation in the Republic of Eastasia 

(hereinafter “Executive Order”). Since the Claimant had concluded the second contract 

with the Euroasian Government for arms production, the Claimant was subject to the 

sanctions issued by the Executive Order.  

10. In 2013, the General Prosecutor’s Office of Oceania carried out an investigation in the 

National Environment Authority of Oceania since, according to an anonymous report, 

Oceanian authorities may have granted environment licenses in exchange for money. On 

1 February 2015, the President of the National Environment Authority, along with the 

other officials, was convicted for accepting bribes.  

11. Media and public pressure resulted in the commencement of various investigations to 

determine whether the National Environment Authorities had received bribes and by 

whom. On 5 May 2015, Peter Explosive was informed that he was under investigation 

with regard to the environmental license obtained on 23 July 1998 for Rocket Bombs Ltd. 

On 23 June 2015, the General Prosecutor’s Office officially initiated criminal 

proceedings against Peter Explosive. 

12. On 11 September 2015 the Claimant filed a Request for Arbitration before the 

International Chamber of Commerce (hereinafter “ICC”) under Art. 8 of the Agreement 

between the Republic of Oceania and the Republic of Eastasia for the Promotion and 

Reciprocal Investments dated 1 January 1992, which entered into force on 1 April 1993 

(hereinafter “Eastasia BIT”). The Claimant relied on Art. 8 of the Eastasia BIT by virtue 

of the Most Favored Nation (hereinafter “MFN”) provision included in Art. 3 of the 

Agreement between the Republic of Oceania and the Republic of Euroasia for the 
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Promotion and Reciprocal Investments dated 1 January 1992, which enter into force on 

23 October 1995 (hereinafter “Euroasia BIT”).  

13. On 18 September 2015 the ICC confirmed Ms. Johanna Valls and Mr. Rico Vasquez as 

co-arbitrators and appointed Professor Louise de Funès as president of the Arbitral 

Tribunal. 

14. On 30 September 2015 the Respondent filed an Answer to the Request for Arbitration 

pursuant to Art. 5 of the ICC Rules rejecting all claims and allegations made by the 

Claimant and raising different objections to the Arbitral Tribunal Jurisdiction. 
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SUMMARY OF ARGUMENTS 

15. The Tribunal lacks jurisdiction over the case for the following reasons: 

16. The Tribunal lacks jurisdiction ratione materiae since the claims submitted by the 

Claimant do not refer to an investment protected under any BIT because the investment is 

tainted by corruption.  

17. The Tribunal lacks jurisdiction ratione persoane because: 1) Peter Explosive cannot be 

considered an investor under the Euroasia BIT since the Euroasian Citizenship Act does 

not admit double nationality and the Claimant did not follow the procedures to validly 

renounce his Eastasian nationality, and 2) in any case, the international community must 

not recognize Peter Explosive’s Eastasian nationality as it was granted in violation to the 

international law’s prohibition on the use of force, the territorial integrity of Eastasia and 

the international law’s prohibition regarding massive nationalization. 

18. The jurisdiction ratione volontatis has not been fulfilled since: 1) the investor did not 

refer the dispute to the national courts of Oceania, which constitutes a binding 

precondition for access to arbitration and one to which Oceania’s consent to arbitrate is 

subject to, 2) the Claimant has not acquired a right under the MFN clause since the 

treatment he is invoking does not fall within the scope of the clause, and 3) Peter 

Explosive has failed to prove that Eastasian investors received a better treatment than the 

one he can received by virtue of the Euroasia BIT.  

19. If the Arbitral Tribunal finds that it has jurisdiction over the case, the Respondent 

submits: 

20. It cannot be held responsible for any breach of substantive treaty obligations due to the 

implementation of the Executive Order as 1) Respondent has the power under Art. 10 of 

the Euroasia BIT to enact unilateral measures necessary to maintain the international 

peace and security, 2) Oceania is faced with an erga omnes obligation, 3) the Executive 

Order is a measure that is accepted by international law and State practice, and 4) the 

Executive Order meets the conditions for its legality under the ILC Draft Articles on 

State Responsibility.  

21. Even if the Tribunal finds that the Respondent is not exempt from its responsibility 

pursuant Art. 10 of the Euroasia BIT, this party submits that it has not directly nor 

indirectly expropriated the Claimant’s investment in violation of Art. 4. The Claimant’s 
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investment has not been indirectly expropriated since, in spite of any impact on the value, 

1) the Claimant retains control of his investment, and 2) the measure is temporary. On the 

contrary, Oceania exercised its sovereign powers and in good faith implemented a non-

compensable, proportionate and non-discriminatory measure. 

22. Finally, the Claimant must bear for part, if not all, of the losses as 1) he could have 

reasonably foreseen the development of the conflict regarding Fairyland, and 2) the 

Claimant acted negligently by supplying weapons to Euroasia even after Euroasian armed 

forces entered Fairyland. 
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PART ONE: JURISDICTION 

1. The Tribunal lacks jurisdiction over this case. 

1.1. The Tribunal lacks jurisdiction ratione personae. 

1.1.1. The Tribunal has the power to review whether the Claimant lawfully 

acquired its nationality. 

23. In order to invoke the protections contained in the Euroasia BIT, the Claimant must prove 

that he is a national from Euroasia and that his acquisition of nationality has been made in 

conformity with the laws of that country, according to Art.1.2(a) of the Euroasia BIT. 

Therefore, as Peter Explosive’s nationality constitutes a jurisdictional requirement, it can 

be subject to the Tribunal’s examination, since the international principle of competence-

competence establishes that all Tribunals have the right to decide on its own jurisdiction 

and to analyze the instruments that governs it1. 

24. Moreover, certificates of nationality, such as the passport presented by the Claimant, are 

only prima facie evidence and in consequence they can be subject to examination by the 

Tribunal2. As it was stated in the Flegenheimer case, testimonials and certificates are 

simple indications of the will of the States. Therefore, these statements must be proved 

like any other allegation. This conclusion is based on the principle of equality, which 

both parties must enjoy. If it would be enough for the Claimant to simply affirm that he is 

a national of Euroasia, then he could easily carry out fraudulent and abusive practices3. 

Hence, Arbitral Tribunals must analyze whether the invoked nationality was obtained 

through legal means or by fraud or error4.  

                                                
1 Hussein Nuaman Soufraki and The United Arab Emirates, ICSID Case No. ARB/02/7, Award, July 7, 2004 
(hereinafter Soufraki), 50-59; Hussein Nuaman Soufraki and The United Arab Emirates, ICSID Case No. ARB/02/7, 
2 Soufraki Comittee on the Application for Annulment, 64;76. 
3 Flegenheimer Case, Decision No. 182, September 20, 1958. Reports of International Arbitral Awards, vol. XIV, 
pp 327-390 (hereinafter Flegenheimer), 25.  
4Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill S.R.L. and S.C. Multipack  S.R.L. v. Romania, 
ICSID Case No. ARB/05/20, September 24, 2008 (hereinafter Micula v. Romania), 95; Soufraki,  71; Victor Pey 
Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2, Award, May 8, 2008 
(hereinafter Victor Pey Casado), 260; Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of 
Egypt, ICSID Case No. ARB/05/15, Award, June 1, 2009 (hereinafter Siag), 357. 
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25. Furthermore, Peter Explosive’s nationality should be analyzed in light of the applicable 

principle of international law5, since Art. 9.7 of the Euroasia BIT states that the Tribunal 

must apply theses principles to solve the dispute. It should be noted that although the 

acquisition of nationality is a competence deferred to States, its international recognition 

depends6 on whether it was granted in accordance with the international law and 

practice7. In other words,  

 “Rather than articulate constraints on the right of states to confer their nationality, 
international law takes an indirect approach: it limits the obligation of states and 
international fora to recognize exorbitant or unreasonable ascriptions of nationality. 
That is, it limits the ability of states and their nationals to project the legal rights 
and consequences of nationality into the international arena”8. 

1.1.2. Peter Explosive did not acquire his nationality in conformity with Euroasia’s 

Citizenship Act. 

26. Euroasia’s Citizenship Act does not admit double nationality. Therefore, whoever wants 

to become a national of Euroasia must renounce any other nationality. In the present 

proceedings, Peter Explosive did not fulfill this requirement because the renunciation of 

his Eastasian nationality was not made in conformity with the laws of Eastasia9. Hence, 

Peter Explosive is still a national from Eastasia and therefore he cannot invoke the 

protection of the Euroasia BIT10. 

1.1.3. Even if the Tribunal finds that Peter Explosive has complied with all the 

requirements set in the Euroasian Citizenship act, the nationality granted 

violates international law, and therefore it cannot be recognized by this 

Tribunal. 

27. Euroasia’s decision to send armed forces to annex Eastasian territory11 constitutes a clear 

threat to the international peace and security. Euroasia has manifestly violated the 

prohibition on the use of force, which is embodied in Arts. 1.1, 2.3 and 2.4 of the United 
                                                
5Flegenheimer, 25. 
6 Tunnis v Morocco (advisory Opinion of the ICJ); Soufraki Application for Annulment, 55.  
7 Oliver Dörr and Kristen Schmalenbach. "Nationality". Max Planck Encyclopedia of Public International Law. 
Oxford University Press, November 2006 (hereinafter Dörr 2006) 
8Robert Sloane. "Breaking the Genuine Link: The contemporary International Legal Regulation of Nationality". 
Harvard International Law Review, Volume 50, Number 1, Winter 2009, (hereinafter Sloane 2009), 3.  
9 Record, Procedural Order No. 3, 59.  
10 Record, Procedural Order No. 3, 60. 
11 Record, Statement of Uncontested Facts (hereinafter UF), 35.  
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Nations Charter (hereinafter “UN Charter”). Euroasia is compelled to respect this 

prohibition, since Euroasia is a UN member,12 and because this prohibition is jus 

cogens13. 

28. After World War I, Eastasia and Euroasia ratified the Peace Treaty of 191814. Here, they 

set out the geographical limits of Fairyland. These limits are indisputable, and the 

annexation of Fairyland by Euroasian troops implies a clear violation of the principle of 

territorial integrity, which constitutes the “corollary of State Sovereignty as it provides 

the territorial framework [and] the spatial context for the existence of the State”15. All 

States are compelled to respect the territorial integrity of other States16. Moreover, it has a 

jus cogens status in so far as it relates to the prohibition on the use of force17. 

29. Euroasia has also addressed a collective nationalization offer to Fairyland’s population. 

International law prohibits massive nationalization18 because it implies a violation to the 

States sovereignty and the non-intervention principle 19 . Firstly, extraterritorial 

naturalization violates a State’s territorial sovereignty. It undermines the State’s 

guarantee to hold their exclusive performance over state functions within its territory20. 

Secondly, since nationality can be considered an internal affair, granting nationality by 

massive means involves interfering with third States’ exclusive orbit of jurisdiction.  

30. The Respondent submits that the nationalization offer was massive for two reasons. 

Firstly, because the Euroasian Congress decided to amend its Citizenship Act the same 

day it sent their troops to annex Fairyland. Clearly, the amendment was directed towards 

the possibility of granting nationality to the residents of Fairyland. Furthermore, when the 

                                                
12 Record, Procedural Order No. 2, 57.  
13 Case Concerning Military and Paramilitary Activities in and against Nicaragua,  I.C.J, (hereinafter Nicaragua 
Case) 185, 188, 209.  
14Record, Procedural Order No. 3, 61.  
15 Dugard, John. The Secession of States and Their Recognition in the Wake of Kosovo.Hague Academy of 
International Law, 2013 (hereinafter Dugard 2013), 122. 
16 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, 
Advisory Opinion, I.C.J. Reports 2010, (hereinafter Kosovo ICJ), 403.  
17 Dugard 2013, 123. 
18Dörr 2006.  
19Dörr 2006.  
20Anne Peters. “Extraterritorial Naturalization: Between the Human Rights to Nationality, State Sovereignty and 
Fair Principles of Jurisdiction” in German Yearbook of International Law, Vol. 53, 623-725. Berlin: Dunker & 
Humblot, 2010 (hereinafter Peters 2010); Island of Palmas Case (Netherlands, USA), ICJ, Award, April 1928.  
Reports of International Arbitral Awards, vol. II, pp 829-871, (hereinafter Island of Palmas) 
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Euroasian Citizenship act was amended, Fairyland was still a part of Eastasia 21 . 

Therefore, the nationality of Fairyland’s residents was an internal affair and an exclusive 

sovereignty function of Eastasia. Secondly, there has been a massive nationalization 

incompatible with international law since Fairyland’s population was: 1) not required to 

prove any actual connection or link with Euroasia, and 2) not required to reside for any 

period of time in Fairyland in order to acquire the Eastasian nationality. In the Nottebohm 

case, it was made clear that a genuine link had to be proven in order to eradicate treaty 

shopping. Moreover, it has been established that when larger groups of people are 

naturalized, there must be an even closer link between them and the naturalizing State22. 

In the present proceedings, Peter Explosive lacks any link with Euroasia since he was 

born and raised in Eastasia. Even his parents lived in Eastasia their entire life. The mere 

fact that the Claimant’s ancestors resided in Euroasia23 cannot be considered a genuine 

link.  

31. In the present case, the right to self-determination does not protect the residents of 

Fairyland, nor Peter Explosive. This right encompasses a people’s right to secede from a 

State if their political rights are being denied or oppressed by that State. This is known as 

a remedial secession 24 . However, the Respondent considers that in the present 

proceedings no remedial secession could befall since there have been no signs of 

Fairylanders experiencing any political oppression whatsoever.  

32. As shown, Euroasia has committed numerous breaches to international law, and the 

nationality granted to Peter Explosive consolidates those violations. Therefore, this 

nationality cannot be recognized by Oceania because, as Art. 41.2 of the ILC Draft 

Articles on States Responsibility and the Declaration on Principles of International Law 

concerning Friendly Relations adopted by the General Assembly of the United Nations25 

                                                
21 Record, Procedural Order No 2, 56. 
22 Peters 2010. 
23 Record, UF, 35. 
24UN General Assembly 2625 (XXV); Supreme Court of Canada on the Secession of Quebec, 131-138; Katangese 
Peoples' Congress v Zaire, Merits,  African Commission on Human and Peoples' Rights, Communication No 75/92, 
IHRL 174 (ACHPR 1995), October 1995 (hereinafter Katangese Peoples’ Cogress v. Zaire); Kevin Mgwanga 
Gunme et al v. Cameroon, Merits,  African Commission on Human and Peoples' Rights, Communication No 266/03,  
May 27, 2009 (hereinafter Kevin Mgwanga Gunme et al v. Cameroon); Dugard 2013, 140. 
25UN General Assembly Resolution 2625 (XXV), annex, first principle.  
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provides, all States are urged to adopt a non-recognition policy faced with serious 

breaches of international law, and to refrain from assisting in the maintenance of that 

situation. The ICJ in the Namibia Case has also asserted this obligation26.  

1.2. The Tribunal lacks jurisdiction ratione volontatis. 

1.2.1. Peter Explosive did not comply with the jurisdictional requirements 

contained in Art. 9 of the Euroasia BIT. 

33. The dispute settlement provision of the Euroasia BIT states:  

 “Article 9 Settlements of Disputes between Investors and Contracting Parties   
1. Any dispute regarding an investment between an investor of one of the 
Contracting Parties and the other Party, arising out of or relating to this Agreement, 
shall, to the extent possible, be settled in an amicable consultation between the 
parties to the dispute.  
2. If the dispute cannot be settled amicably, it may be submitted to the competent 
judicial or administrative courts of the Contracting Party in whose territory the 
investment is made.  
3. Where, after twenty-four months from the date of the notice on the 
commencement of proceedings before the courts mentioned in paragraph 2 above, 
the dispute between an investor and one of the Contracting Parties has not been 
resolved, it may be referred to international arbitration.  
4. From the time arbitration proceedings are commenced, each party to the dispute 
shall take any such measures as may be necessary to dismiss any pending court 
proceedings”. 

34. Art. 9 establishes a multi-layered sequential dispute resolution system where the 

subsections of the provision are interdependent. Therefore, if the Claimant did not 

comply with one of those steps, he will not be able to continue with the following.  

35. First, the Claimant has to engage in amicably negotiations for 6 months in order to reach 

an agreement. If those negotiations fail, the investor “may” submit the dispute to 

Oceania’s national courts. Although the word “may” could suggest that the fulfillment of 

this second step is governed by the investor’s choice, the way in which Art. 9 is 

structured and drafted showcases that submitting the claim to national courts becomes 

mandatory if the Claimant wants to refer the dispute to arbitration. This conclusion is 

reinforced if we consider that paragraph 4 of Art. 9 only makes sense if we understand 
                                                
26 Legal consequences for states of the continued presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1970), ICJ, Advisory Opinion, (hereinafter Namibia v. South 
Africa) 122-126. 
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that submitting the claim to national courts is an essential binding condition precedent to 

recourse to arbitration. The latter has been asserted in the Ambiente Uficcio v. The 

Argentine Republic and in the Giovanni Alemanni v. The Argentine Republic, in which a 

similar Dispute Settlement Provision (hereinafter “DSP”) was at hand27.  

36. The Claimant must comply with the procedural steps set in Art. 9 because they constitute 

jurisdictional requirements. All DSPs contained in BITs are jurisdictional28 as their 

inclusion indicates that they are reflections of the sovereign agreement to arbitrate. In the 

present case, Oceania did not give an unreserved possibility of referring a dispute to 

arbitration, instead such a recourse was conditioned by the obligation of first approaching 

the national courts29. 

37. Even if this Tribunal finds that the requirements of Art. 9 are not jurisdictional; the 

Claimant must fulfill them anyway because of the way Art. 9 is structured and because 

Oceania included these30 procedural requirements in order to give its local courts the 

possibility of redressing the treaty violation31 within the national judicial system32. This 

requirement is not intended to warrant a total and final solution at the local level. Rather, 

it has been imposed in order to give the judicial system the possibility of solving the 

dispute within 24 months.   

1.2.2. The Claimant cannot invoke the MFN provision in Art. 3 of the Euroasia 

BIT in order to bypass the national court litigation requirement set in Art. 9. 
                                                
27 Ambiente Ufficio S.P.A and others v. The Argentine Republic, ICSID Case No. ARB/08/09, Decision on 
Jurisdiction and Admissibility, February 8, 2013, (Hereinafter Ambiente Ufficio S.P.A and others v. The Argentine 
Republic), 589; Philip Morris Brands Sárl, Philip Morris Products S.A and Abal Hermanos S.A v. Oriental Republic 
of Uruguay, ICSID Case No. ARB/10/7, Award, September 24, 2011 (Hereinafter Philip Morris v. The Oriental 
Republic of Uruguay),139,142; Impregilo S.p.A. v.  Argentine Republic, ICSID Case No. ARB/07/17, Award, June 
21, 2011 (Hereinafter Impregilo S.p.A. v.  Argentine Republic), 90,94; Giovanni Alemanni and Others v. The 
Argentine Republic, ICSID Case No. ARB/07/8, Decision on Jurisdiction and Admissibility, November 17, 2014 
(hereinafter  Giovanni Alemanni and Others v. The Argentine Republic), 306.  
28Daimler Financial Services AG v. Argentine Republic, ICSID Case No. ARB/05/01, Award, August 22, 2012, 
(hereinafter Daimler Financial Services AG v. Argentine Republic), 182,193; ICS Inspection and Control Services 
Limited v. The Argentine Republic, Uncitral PCA Case No. 2010-09, Award on Jurisdiction, February 10, 2012 
(hereinafter ICS v. The Argentine Republic), 258. 
29 Winthershall, Aktiengesellschaft v. The Republic Argentine, ICSID Case No. ARB/04/14, Award, December 8, 
2011, 208 (hereinafter Winthershall v. The Republic Argentine), 115. 
30 Philip Morris v. The Oriental Republic of Uruguay, 140. 
31Philip Morris v. The Oriental Republic of Uruguay, 140. 
32Ambiente Ufficio S.P.A and others v. The Argentine Republic, 555;Plama Consortium Limited v. The Republic of 
Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, December 24, 2002 (hereinafter Plama Consortium 
Limited v. The Republic of Bulgaria),198.  



12 

1.2.2.1. The MFN cannot modify jurisdictional requirements. 

38. At a local level, a substantive violation has a procedural remedy in order to redress it. At 

an international level, such remedies are exceptional, as they have to be specifically 

accorded33. Therefore, referring a dispute to arbitration is only possible if two parties 

have made an agreement. In investment arbitration, that arrangement could only exist34 if 

the offer to arbitrate made by the State in the DSP matches the acceptance given by the 

investor35. In other words, as Art. 9 of the Euroasia BIT contains all the conditions of 

Oceania’s consent to arbitrate, the investor must fulfill them in order to be able to 

unilaterally refer the dispute to arbitration. 

39. Attempting to modify such an offer by virtue of the MFN clause would imply a violation 

of the consent to arbitrate given by States. As arbitration implies depriving local courts of 

its inherent power, DSPs are expressly negotiated. Thus, if an investor is allowed to 

modify or substitute the dispute mechanism agreed by virtue of the MFN provision, he 

would be overpassing the State’s sovereignty and rendering the clause useless. This 

consideration could not prevail since Oceania has signed the Vienna Convention36 and is 

thus compelled to follow the principle of good faith set in Art. 31.  

40. Lastly, it should be noted that the procedural steps contained in Art. 9 of the Euroasia 

BIT constitute the fundamental conditions for the enjoyment of the substantive rights 

contained in the treaty. These cannot be modified by the MFN clause since the MFN only 

concerns the right that the investor enjoys37. The same conclusion can be made in relation 

to the ratione materiae and personae requirements. Both are jurisdictional requirements 

and thus they shape the Tribunals jurisdiction. Therefore, if they cannot be replaceable, 

then the ratione volontatis requirement should not be displaced either38.  

                                                
33 Dissidence, Judge Brigitte Stern in Impregilo v. The Republic Argentine, 45; ICS v. The Argentine Republic, 308.  
34 ICS v. The Argentine Republic, 79.  
35 Dissidence, Judge Thomas in Hotschief AG v. The Argentine Republic, ICSID Case No. ARB/07/31, Decision on 
Jurisdiction, October 24, 2011 (hereinafter Dissidence Thomas in Hotschief AG v. The Argentine Republic), 20; 
European American Investment Bank AG v. The Slovak Republic, PCA, Case No. 2010-17, Award on Jurisdiction, 
October 22, 2012 (hereinafter European American Investment Bank AG v. The Slovak Republic),446.  
36 Oliver Dör and Kristen Schmalenbach. (2012). Vienna Convention on the Law of Treaties, a Commentary. 
London: Springer. 
37 Dissidence Judge Brigitte Stern in Impregilo v. The Republic Argentine, 47.  
38 Dissidence Judge Brigitte Stern in Impregilo v. The Republic Argentine, 58. 
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1.2.2.2. If the Tribunal finds that the MFN provision can modify 

jurisdictional requirements, the treatment invoked by Peter Explosive 

does not fall within the subject matter of the MFN clause set in Art. 3 of 

the Euroasia BIT. 

41. As Art. 9 of the ILC Draft Articles on the MFN clauses states, the acquisition of rights 

under such standard is only possible if the treatment that the investor is invoking falls 

within the subject matter of the clause. The Respondent considers that, since the 

possibility of bypassing procedural steps has not been unambiguously39 expressed in Art. 

3 of the Euroasia BIT, the Claimant cannot invoke the DSP contained in the Eastasia 

BIT. This conclusion is the result of interpreting the clause in the light of the criteria set 

out in Arts. 31 and 32 of the Vienna Convention. Thus, the provision’s terms have been 

interpreted according to the ordinary meaning that arises from their context, object and 

purpose of the treaty, as well as through the use of supplementary means of 

interpretation.  

42. Art. 3 states: 

“Article 3 National Treatment and Most-Favoured Nation Provisions 
 1.Each Contracting Party shall, within its own territory, accord to investments 
made by investors of the other Contracting Party, to the income and activities 
related to such investments and to such other investment matters regulated by this 
Agreement, a treatment that is no less favourable than that accorded to its own 
investors or investors from third-party countries.  
2.The provisions set forth in paragraph 1 of this Article shall not apply to 
advantages and privileges accorded by either Contracting Party to any third country 
by virtue of that Party’s binding obligations that derive from its membership in a 
customs or economic union, common market, or free trade area, or as a result of 
regional or subregional agreements, multilateral international agreements or double 
taxation agreements, or any other tax-related arrangements or agreements to 
facilitate cross border trade”.  

1.2.2.2.1. Ordinary meaning.  

43. The MFN clause at hand has three categories: I) Treatment, II) Income and activities 

related to the investment, and III) all other investment matters.  

                                                
39Plama Consortium Limited v. The Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 
December 24, 2002 (hereinafter Plama Consortium Limited v. The Republic of Bulgaria), 198, 223; Berschader 
Vladimir and Berschader Moise v. The Russian Federation, Arbitration Institute of the Stockholm Commerce Case 
No. V 080/2004, April 21, 2006 (Hereinafter Berschader v. The Russian Federation),172.  
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44. In relation to the first category, two considerations have to be made. First, that it is more 

likely that “treatment” refers to substantive matters rather than to procedural issues40. 

Second, it’s meaning must be understood according to the principle of contemporaneity 

that stems from the good faith interpretation required by Arts. 31 and 32 of the Vienna 

Convention41. In other words, when analyzing the ordinary meaning of the clause, one 

must consider that at the time the Euroasia BIT was signed, the discussion regarding the 

extension of the MFN provision to procedural issues did not exist.  

45. For example, the Guidelines on the Treatment of Foreign Direct Investment made by the 

World Bank in 1992 referred to “treatment” and “dispute settlement” in two different 

chapters, defining the first as the principles that the hosting State must apply in order to 

safeguard investors from any discriminatory, unfair or inequitable practices42.   

46. Although the Claimant may allege that the ILC Draft Articles on the MFN clauses 

contained a reference to the Ambatielos and Anglo-Iranian cases, which has been 

considered by some Arbitral Tribunals as the cornerstone of the Claimant’s request, this 

party submits that those cases has been misused. In the Ambatielos case, the MFN was 

not used to alter the conditions of access to arbitration. Instead, it was invoked to grant 

Greece’s nationals the substantive protection of administration of justice43. In the Anglo-

Iranian Oil case, the discussion was based on the consent given by Iran to the ICJ 

jurisdiction.  

47. The second category of the MFN clause, “Income and activities related to the 

investment”, also exclusively refers to substantive issues. Their ordinary meaning refers 

to the investor’s activities for the conduct of his business in the territory of the host State, 

“rather than to activities related to or associated with the settlement of disputes between 

the investors and the Host state”44. In other words, the parties intended to apply the MFN 

                                                
40Plama Consortium Limited v. The Republic of Bulgaria; Telenor Mobile Communications A.S v. The Republic of 
Hungary, ICSID Case No. ARB/04/15, Award, September 13, 2006 (Hereinafter Telenor v. The Republic of 
Hungary), 92.; European American Investment Bank AG v. The Slovak Republic),449.  
41Oliver Dör and Kristen Schmalenbach. Vienna Convention on the Law of Treaties, a Commentary. London, 
Springer, 2012.  
42 ICS v. The Argentine Republic, 294.  
43  Dissidence Judge Brigitte Stern in Impregilo v. The Republic Argentine, 34. Berschader v. The Russian 
Federation. 
44 Wintershall v. Argentine Republic, 171.  



15 

treatment standard to transactions of a commercial and economic nature related to 

exploitation and management of investments. 

48. Regarding “such other investment matters regulated by this agreement”, it must be noted 

that this phrase does not truly reference all of the matters regulated by the BIT45. For 

example, it cannot be used to substitute the definition of investor or investment. Hence, 

the DSP can be left out that reference. It must be noted that the Emilio Agustín Maffezini 

v. The Kingdom of Spain and Impregilo v. The Argentine Republic46 cases cannot be 

applied to our present case, since the expression “all other matters” contained in the MFN 

clause discussed in those proceedings is radically different to “such other investment 

matters”.  

1.2.2.2.2. Context.  

49. The scope of the terms becomes even more limited if we take into account their context.  

50. First, Art. 3 states that the MFN treatment has to be granted within the territory of the 

host State. Hence, as arbitration takes places outside of those geographical limits it falls 

outside of the clause’s territorial scope47.  

51. Second, the MFN treatment has been regulated in the same clause as the Fair and 

Equitable standard, which clearly refers to substantive matters, and in the Expropriation 

(Art. 4) and Compensation for Losses (Art. 5) articles. Both references showcase the 

party’s intentions when they drafted the MFN clause.  

52. Third, the way in which the DSP has been structured shows that the parties have 

expressly negotiated it48. Therefore, it cannot be replaced by a dogmatic and general 

assertion that the investor is only protected by the possibility of referring the dispute 

directly to arbitration49. 

1.2.2.2.3. Object and purpose.  

                                                
45Dissidence Judge Brigitte Stern in Impregilo v. The Republic Argentine, 57, 76.  
46Emilio Agustín Mazzefini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal on the 
objections to jurisdiction, November 13, 2000 (hereinafter, Emilio Agustín Mazzefini v. The Kingdom of Spain); 
Impregilo S.p.A. v.  Argentine Republic.   
47 ICS v. The Argentine Republic, 307; Daimler Financial Services AG v. Argentine Republic, 230.  
48Sr. Tza Yap Shum v. The Republic of Perú, ICSID Case No. ARB/07/6, Decision on jurisdiction and admissibility, 
June 19, 2009 (hereinafter Sr. Tza Yap Shum v. República del Perú),135.  
49 Berschader v. The Russian Federation,196-197.  
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53. Even though BITs are concluded to protect and promote investment, this does not mean 

that all of its provisions have to be understood in favor of the investor. Otherwise, we 

would be replacing what the signatory parties understood as the better way to achieve 

those objectives50. The Euroasia BIT, as the preamble showcases, intends to attract 

investors and foreign capital. This purpose has been considered fulfilled if the investor 

has the possibility of referring the dispute to arbitration as a last resort51.   

1.2.2.2.4. Supplementary means of interpretation.  

54. As the Vienna Convention states in Art. 32, supplementary means of interpretation can be 

taken into consideration in order to confirm the meaning that has arisen from applying the 

criteria set in Art. 31. Hence, we must consider the circumstances in which the BIT was 

concluded.  

55. Oceania signed two BITs in January 1992: one with Euroasia and another with Eastasia. 

Regardless of the date these entered into force, the structure and provisions contained 

countersigns the limited interpretation of the MFN clause this party claims. While in the 

Eastasia BIT the investor has a direct access to arbitration, in the Euroasia BIT the 

Claimant has to follow a longer process in order to reach the arbitral forum. The 

difference between both treaties allows us to conclude that not only Art. 9 of the Euroasia 

BIT was specially negotiated, but also that Oceania did not intend to give the investor the 

possibility of bypassing the steps set in that clause by virtue of the MFN. Otherwise, the 

DSP formulated would be futile before the treaty even entered into force. This cannot 

happen if we stick to the principles of the interpretation of good faith.  

56. Hence, the scope of the MFN provision contained in Art. 3 of the Euroasia BIT does not 

encompass procedural issues. Consequently, the Claimant cannot invoke this clause in 

order to avoid the mandatory pre-arbitral steps. 

1.2.2.3. Even if the treatment invoked by the Claimant falls within the 

subjective scope of the clause, as no better treatment has been given to 

                                                
50 Telenor v. The Republic of Hungary, 91. 
51Plama Consortium Limited v. Republic of Bulgaria, 193; European American Investment Bank AG v. The Slovak 
Republic, 193; Telenor v. The Republic of Hungary, 95.  
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Eastasia’s investors, Peter Explosive has not acquired a right under the 

MFN. 

57. In the case that this Tribunal finds that the wording of the MFN provision allows the 

Claimant to bypass the national court litigation requirement, Peter Explosive has not 

acquired a right under the MFN clause because no better treatment has been given to 

Eastasia’s investors. 

58. A “different” treatment does not automatically constitute a less favorable treatment. 

Whether other investors are in a better position or not has to be analyzed from an 

objective and general perspective, not from the Claimant’s point of view in a particular 

set of circumstances52. In other words, Peter Explosive has to prove that Eastasian 

nationals received a treatment that can objectively be considered “better” that the one 

given to him.  

59. Moreover, having the possibility of discussing the claim in two stages is more favorable 

than being obliged to go directly to the arbitral forum53. Therefore, Peter Explosive has 

the possibility of referring the dispute to arbitration in the eventual case the national 

courts do not give to him the redress he is asking for, while Eastasian investors do not 

have any other chance if they lose the arbitral proceedings.  

1.3. The Tribunal lacks jurisdiction ratione materiae. 

1.3.1. There is no protected investment under any BIT. 

60. Investments tainted by corruption cannot benefit from the Arbitral Tribunal’s 

jurisdictional power. The Respondent submits that Rocket Bombs Ltd.’s Environmental 

License was obtained through corrupt means and thus the investment should not be 

granted protection. 

61. If the Claimant intended to apply the Euroasia BIT, which does not have a provision 

requiring the investment to be made “in accordance with the laws of the host state” to 

avoid the clean hands issue, it must be noted that the Tribunal in Hamester v. Ghana54 

                                                
52 ICS v. The Argentine Republic, 318; Daimler Financial Services AG v. Argentine Republic, 243, 246.  
53 Dissidence Judge Brigitte Stern in Impregilo v. The Republic Argentine, 12.  
54Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, June 18, 2010 
(hereinafter Hamester), 123-124. 
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stated that an investment created in violation of national or international principles of 

good faith by way of corruption, fraud, deceitful conduct or in violation of the host 

State’s law will not be protected. Furthermore, the Tribunal added that this rule was a 

general principle independent of the specific language to this effect in the treaty. Hence, 

even if the Claimant argued that the Euroasia BIT should apply to this point, it does not 

matter whether the Euroasia BIT has a clean hands clause or not. As stated by the 

Phoenix Action Ltd v. Czech Republic Tribunal: the conformity with the host-State 

requirement “is implicit even when not expressly stated in the relevant BIT”55. Thus, 

given that there is no protected investment, the Tribunal does not have jurisdiction 

ratione materiae.  

62. Moreover, if the Claimant intended to apply the Eastasia BIT which he is trying to access 

through the MFN, it is important to note that the BIT contains a “clean hands” or legality 

clause in Art. 1.1 that requires investments to be made “in accordance with the laws and 

regulations” of the host State. As stated by Moloo56:  

“Requiring an investment to be made in accordance with the law of the host-State 
in order to receive the protection of the treaty is to preclude claims made by an 
investor with unclean hands in relation to that investment”. 

63. Consequently, an investment developed through corrupt means cannot enjoy the 

protection of the Eastasia BIT. 

64. Furthermore, the Tribunal in Inceysa v. El Salvador decided it lacked jurisdiction given 

that Inceysa’s investment did not meet the legality requirement set in the BIT. They also 

relied on the maxim “no one is heard when alleging one’s own wrong” and held: “no 

legal system based on rational grounds allows the party that committed a chain of clearly 

illegal acts to benefit from them”. According to Moloo57:  

“This conclusion appears to be based on general principles of international law, 
irrespective of the BITs requirement that an investment be made in accordance 
with the law as a jurisdictional prerequisite”. 
 

                                                
55 Phoenix Action LTD. v. The Czech Republic, ICSID Case No. ARB/06/5, Award, April 15, 2009, (hereinafter 
Phoenix Action Ltd. v. Czesch Republic), 101. 
56 Rahim Moloo, “A Comment on the Clean Hands Doctrine in International Law”, Transnational Dispute 
Management 8, no.1(February 2011) (hereinafter Moloo 2011), 6  
57 Moloo 2011, 7. 
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1.3.2. The Claimant’s investment is tainted by corruption as he obtained the 

Environmental License through bribery. 

65. Corruption is an “international evil” “contrary to good morals” and to “an international 

public policy common to the community of nations”58. Therefore, Arbitral Tribunals 

should not lend their jurisdictional power to protect investments infected by it59. 

66. It is clear that the investment the Claimant invokes is tainted with corruption as Rocket 

Bombs Ltd. should never have started to operate in the first place given its production 

line did not fulfill the requirements to obtain the environmental license. The whole 

development of the Claimant’s investment was based on a corrupt act in violation of 

national and international law. 

67. Considering that corruption is an international evil that should be eradicated, the Tribunal 

should apply the preponderance of evidence standard of proof, according to which a fact 

is proved if it is more likely than not, for two reasons. First, because the nature of 

corruption makes a high burden of proof particularly difficult to meet, in other words, as 

stated by Hwang and Lim60:  

“Given the difficulty in proving corruption, a criminal standard of proof would 
be almost impossible to satisfy and plays directly into the hands of unscrupulous 
parties, who can simply deny wrongdoing and exploit the high threshold of proof 
to avoid liability”.  

68. Second, because there is no reason to apply any other standard but the one usually 

applied as these are not criminal proceedings, as held by Hwang and Lim61:  

“A tribunal does not impose criminal sanctions, which renders it unnecessary 
and undesirable for it to proceed with the same degree of caution as a criminal 
court would apply in ascertaining the facts of the case before it”.  

                                                
58 In Judge Lagergren’s words, ICC Case No. 1110 of 1963, Arbitration International, vol.10, No.3, (1994),   p.282-
294, p.292., in Mohamed Abdel Raouf, “How Should International Arbitrators Tackle Corruption Issues?” in M.A. 
Fernández-Ballesteros & David Arias, ed., Lieber Amicorum Bernardo Cremades (Madrid: Wolters Kluwer España, 
2010) (hereinafter Raouf 2010), 1.  
59 Raeschke-Kessler, Hilmar, and Dorothee Gottwald. "Corruption" in Edited by Peter Muchlinski, Federico Ortino, 
and Christoph Schreuer, The Oxford Handbook of International Investment Law (New York: Oxford University 
Press, 2008), (hereinafter Raeschke-Kessler 2008), 594. 
60 Michael Hwang and Kevin Lim. “Corruption in Arbitration – Law and Reality”. Asian International Arbitration 
Journal, Volume 8, 2012 (hereinafter Hwang and Lim 2012), 19.  
61 Hwang and Lim 2012, 19.  



20 

69. Thus, following Partasides’ suggestion: “Put simply, the burden of proof on the balance 

of probabilities – no more, no less – should apply to allegations of illegality”62. 

70. Hence, if a fact is proved if it is more likely than not, it is clear that in the present case, 

where there is no other explanation for the expeditious attainment of the Environmental 

license issued short after a private meeting with the convicted President of the National 

Environment Authority, the Claimant is not in a position to bring a claim related to the 

tainted investment before this Tribunal. 

71. In the present case, the license to operate was clearly obtained through corruption. Peter 

Explosive did not have the financial resources to make the production line meet the 

Environment Act 1996 requirements63 and he did not receive the subsidy he asked for in 

order to be able to purchase environmental-friendly technology64. Furthermore, even with 

the necessary financial resources, the adjustment of the production line and the 

administrative procedure to obtain the license was a long and time consuming process 

that Peter Explosive did not go through.  

72. However, shortly after a private meeting with the President of the National Environment 

Authority65, who was convicted on 1 February 2015 for accepting bribes after being 

locally prosecuted and naming Peter Explosive among the people he received bribes 

from, he managed to obtain the issuance of the Environmental license in order to 

commence the arms production.  

73. There is no other possible explanation for the issuance of the license in a case like the 

present and, consequently, Peter Explosive did “more likely than not” bribe the now 

convicted public official to obtain the license.  

1.3.3. The corrupt conduct of the President of the National Environment Authority 

cannot be attributed to the State. 

74. The State should not be subject to any responsibility for the actions of a corrupt official. 

The official is not the State and, in this particular case, Oceania did not give its consent to 

                                                
62 Constantine Partasides. “World Duty Free v The Republic of Kenya: a Unique Precedent?” Chatam House. March 
28, 2007 (hereinafter Partasides), 10.  
63 Record, UF, 32-33. 
64 Record, UF, 33. 
65Record, UF, 33. 
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allow the issuance of the Environmental License. The behavior of its corrupt official 

should not be a source of a greater damage to the State. 

75. In this line, the World Duty Free v. Kenya66 Tribunal held that it did not identify the 

Kenyan President with Kenya, which in the present case would mean that the President of 

the National Environment Authority is not Oceania. A whole nation should not pay for 

the misdeeds of a corrupt official. This in no way implies the acceptance of corruption of 

the host State. Rather, this Tribunal should understand that it would be unjust to charge 

Oceania’s innocent citizens with the responsibility that should only be bared by the 

corrupt political elite67.  

76. It would be understandable if the Tribunal decided to identify the official with the State if 

the host State had acquiesced to the illegal conduct of its official. However, Oceania has 

been prosecuting the corrupt officials at the National Environment Authority since 

201368, and is still doing everything it can within his own legal order to convict every 

single person involved in the corruption that took place in the context of that office. 

Moreover, Oceania has proved its interest in combating bribery by being a party to the 

United Nations Convention against Corruption69.  

77. Unlike Oceania, Peter Explosive exercised his will when he freely decided to invest in 

Oceania knowing that in order to operate, Rocket Bombs Ltd. would need the license. 

Thus, he should bear the burden of its own acts, as he decided to take the unlawful path.  

78. It was held in World Duty Free v. Kenya that it would encourage the investor in his 

illegal conduct to grant relief when he freely decided to pay a bribe. The Tribunal should 

protect the rule of law, and that means it cannot grant assistance to a party that has 

engaged in a corrupt act70. Moreover, the Tribunal established that if the roles were 

reversed and Oceania was guilty of corruption in these proceedings, the case would have 

to be decided in the same way, which would be by not granting relief to the Claimant, 

                                                
66World Duty Free Company Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award, October 4, 
2006 (hereinafter World Duty Free), 178.  
67 Aloysius Llamzon, Corruption in International Investment Arbitration (Oxford: Oxford University Press, 2014) 
(hereinafter Llamzon 2014), 239. 
68 Record, UF, 36-37. 
69 Record, Procedural Order No. 3, 60. 
70 World Duty Free, 181. 
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who in this hypothetical case is Oceania. This was also held by the Metal Tech71 Tribunal 

when it stated:  

“The idea, however, is not to punish one party at the cost of the other, but rather to ensure 
the promotion of the rule of law, which entails that a court or tribunal cannot grant 
assistance to a party that has engaged in a corrupt act”. 

79. Holding Oceania responsible for the act of a single corrupt public official would be a 

disincentive for nations to prosecute corruption. Furthermore, it would be an incentive for 

investors to obtain whatever they needed through corruption, as they would know that if 

any conflict arose between them and the host State, they would always find relief at the 

arbitral tribunals in the context of a BIT.  

80. Thus, the Tribunal should protect the global community and, consequently, decide it 

lacks jurisdiction ratione materiae as the alleged investment the Claimant is trying to 

protect is infected by corruption and thus excluded from the BITs protections.  

 

PART TWO: MERITS 

2. The Republic of Oceania cannot be held internationally responsible for any breach of 

substantive treaty obligations due to the implementation of the Executive Order. 

2.1. The Respondent invokes Art. 10 of the Euroasia BIT to preclude its responsibility. 

81. The Respondent invokes Art. 10 of the Euroasia BIT in order to preclude any possible 

liability for the implementation of the Executive Order pursuant Arts. 22 and 27 of the 

ILC Draft Articles on State Responsibility. Art. 10 reads: 

 “Essential Security Interest- Nothing in this Agreement shall be construed to 
prevent either Contracting Party from taking measures to fulfill its obligations 
with respect to the maintenance of international peace or security”. 

82. Art. 10 is a Non-Precluded Measure (hereinafter “NPM”) clause. NPM’s appear in a 

range of international treaties, and they “remove certain types of state actions from the 

substantive protections of a particular treaty instrument”72. NPM’s constitute lex specialis 

                                                
71 Metal Tech Ltd. v. The Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award, October 4, 2013,      
(hereinafter Metal Tech), 389. 
72  Burke-White, William W., and Andreas Von Staden. Investment Protection in Extraordinary Times: The 
Interpretation and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties. N.p.: 
Virginia Journal of International Law, 2008, 321. Print (hereinafter Burke-White, Von Staden) 
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rules between two States parties that are part of a particular BIT where the NPM clause is 

included73.  

83. Third, States can protect the public interest by invoking the international responsibility of 

another State if a treaty granted such a right in terms that entitled them to invoke its 

breach74. As shown, Art. 10 allows Oceania to protect and uphold the international peace 

and security. 

84. Oceania precludes its responsibility because: 1) Oceania is faced with an erga omnes 

obligation, 2) the Executive Order is a measure admitted under international law and 

State practice, and 3) the Executive Order meet the conditions for its legality stipulated in 

the ILC Draft Articles on State Responsibility. 

2.2. The Respondent is urged to act unilaterally faced with erga omnes obligations.  

85. The illegal annexation of foreign territory is a paradigmatic example of a violation of Art. 

2(4) of the UN Charter. The existence of an erga omnes violation means that all States 

must take steps towards the cessation of these wrongs, whether the UN Security Council 

has imposed a Resolution regarding the issue or not. In the Barcelona Traction case, the 

concept of erga omnes obligations was introduced as a means of law enforcement for the 

most serious types of breaches75.  

86. In order to be valid erga omnes, an obligation has to protect important values, and this 

“approach is indeed backed by the bulk of ICJ jurisprudence”76. In this case, the 

“important values” at hand are the territorial and political sovereignty of a State, as well 

as the maintenance of the principles of non-use of force and non-intervention.  

87. The Respondent is obliged under the principles of public international law not to 

recognize the effects of unlawful actions, and to take active steps to wipe out the 

                                                
73 Burke-White, Von Staden, 322.  
74 Dawidowicz, Martin. Public Law Enforcement Without Public Law Safeguards? An Analysis of State Practice on 
Third-Party Countermeasures and Their Relationship to the UN Security Council. N.p.: Oxford UP, 2007, 335. Print 
(hereinafter Dawidowicz) 
75 Barcelona Traction, Light and Power Company, Limited, Judgment, I.C.J. Reports 1970.  
76 Tams, Christian J. Enforcing Obligations Erga Omnes in International Law. New York City: Cambridge UP, 
2005, 129. Print (hereinafter Tams) 
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consequences of such behavior77. Hence, Oceania has the obligation to not recognize 

Fairyland’s annexation and to not assist in its continued occupation, including refraining 

from engaging in economic activities that sustain the occupation78. 

88. Faced with an erga omnes obligation, States are not required to wait for the UN Security 

Council to dictate or impose any measures in order to condemn the internationally 

wrongful act79. In the present case, the UN Security Council has discussed the situation in 

Fairyland, but it has not been able to agree on any Resolution with respect to its status80.  

89. Third-party countermeasures have been largely adopted without any intervention of the 

Security Council. In several cases, “such as those of North Korea and China, Argentina, 

the Soviet Union [...], Panama, Iraq, Burundi, Yugoslavia and Sudan, third party 

countermeasures have even been adopted while the Security Council has been actively 

seized of the issues”. 

90. For instance, following Crimea’s annexation, the United States of America (hereinafter 

“USA”) and the European Union enacted sanctions against Russia. The USA imposed the 

Executive Order 13660 Blocking Property of Certain Persons Contributing to the 

Situation in Ukraine, authorizing sanctions against persons who have violated or assisted 

in the violation of Ukraine's sovereignty. Among other consequences, exports of dual-use 

equipment for military use in Russia and future EU-Russia arms deals were banned. 

Considering that Russia is a permanent member of the UN Security Council, there has 

been no Security Council resolution regarding the annexation of Crimea. In this context, 

the USA unilaterally imposed sanctions on Russia, without any resolution from the UN 

Security Council.  

2.3. The Respondent’s Executive Order is a measure that is admitted under 

international law and State practice. 

                                                
77 For instance, see UN General Assembly Resolution 68/262 titled “Territorial Integrity of Ukraine”, 27 March 
2014. Here, the General Assembly adopted a resolution calling upon States not to recognize changes in status of 
Crimea region.  
78 For instance, see UN Security Council Resolution 661 titled “The Situation between Iraq and Kuwait” of 6 
August, 1990. 
79 Dawidowicz, 417. Hence, “the Security Council does not operate as an institutional safeguard against abuse for 
third-party countermeasures” (emphasis added) (Dawidowicz, 417).  
80 Record, Procedural Order No. 2, 56. 
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91. Oceania has taken a measure admitted under international law because: 1) 

countermeasures are expressly drafted in the ILC Draft Articles on State Responsibility, 

and 2) third-party countermeasures are part of an internationally accepted State practice.  

92. The Executive Order is considered a countermeasure as it has been taken in response to 

an internationally wrongful act in order for it to cease. Countermeasures are: 

“[M]easures that would otherwise be contrary to the international obligations of 
the State taking the measures if they were not taken in response to an 
internationally wrongful act by the State against which they have been 
imposed”81. 

93. Countermeasures are expressly stated in Chapter II of the ILC Draft Articles on State 

Responsibility. The ILC Draft Articles on State Responsibility reflect a system of 

multilateral public order that is useful to understand the relationships between States. 

According to Hubert Lesaffre, the work of the ILC represents the progressive 

development of the law, rather than mere codification of existing principles82. Hence, it 

reflects international practice and jurisprudence83. 

94. State practice validates the use of countermeasures, where a significant number of 

Western and developing States have adopted third-party countermeasures or expressed a 

willingness to do so84. Moreover, in our present case, other third-party States that 

condemned Fairyland’s annexation imposed similar sanctions to the ones levied by 

Oceania’s Executive Order85. 

2.4. The Executive Order meets the conditions for its legality according to the ILC 

Draft Articles on State Responsibility. 

                                                
81 McRae, Donald. Building International Investment Law: The First 50 Years of ICSID, Kluwer Law International, 
Chapter 35: Countermeasures and Investment Arbitration in Meg N. Kinnear , Geraldine R. Fischer , et al. (eds), , 
2015, 495.  
82  Lesaffre, Hubert. Part III The Sources of International Responsibility, Ch.33.4 Circumstances Precluding 
Wrongfulness in the ILC Articles on State Responsibility: Countermeasures, Oxford Scholarly Authorities on 
International Law, 2010, 469.  
83 Tams, 13 
84 “In addition to the six examples the ILC had in mind we are reminded of the widespread action taken against the 
South African policy of apartheid in the 1960s and the serious human rights violations committed in Uganda, the 
Central African Republic, Liberia, Nigeria, Burundi, Sudan, Burma and Zimbabwe. However, it bears emphasizing 
that the requirement of ‘constant and uniform usage’ is not a political or moral requirement but a strictly legal one. 
This is an important observation since countermeasures are conceived of as a legal faculté or right as opposed to a 
duty” (Dawidowicz, 410-411).   
85 Record, Procedural Order No. 3, 62.  
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2.4.1. Oceania has imposed the Executive Order in response to an internationally 

wrongful act. 

95. Art. 49(3) of the ILC Draft Articles on State Responsibility states that a countermeasure 

must be taken in response to an internationally wrongful act. Otherwise, it would be 

contrary to Oceania’s international obligations 86 . Euroasia has committed an 

internationally wrongful act by way of Fairyland’s annexation by violating Eastasia’s 

territorial sovereignty and breaching the principle: 1) of non-use of force and 2) of non-

intervention. 

96. Euroasia’s annexation of Fairyland, although “bloodless”87, was still a demonstration of 

an illegal use of force88. Euroasia sent armed forces to Fairyland, which showcases a 

clear willingness to effectively use their weapons and troops to secure Fairyland as 

Euroasian territory. The Arbitral Tribunal of the Nicaragua v. United States case 

understood that: 

"[T]he principle of the prohibition of the use of force expressed in Article 2, 
paragraph 4, of the Charter of the United Nations [is] not only a principle of 
customary international law but also a fundamental or cardinal principle of such 
law"89 (emphasis added). 

97. Furthermore, Euroasia has breached the principle of non-intervention, which involves the 

right of States, in this case Eastasia's right, to conduct its affairs without outside 

interference. This principle is embodied in customary international law90. In Nicaragua v. 

United States case, the Tribunal stated: 

                                                
86 In the Gabčíkovo-Nagymaros Project case, the Tribunal stated that a countermeasure “must be taken in response 
to a previous international wrongful act of another State”. (Gabčíkovo-Nagymaros Project, International Court of 
Justice, Judgment of September 25, 1997. See Report of the International Law Commission on the work of its fifty-
third session, 130). 
87 Record, UF, 35. 
88 Art. 2(4) of the UN Charter embodies the principle of non-use of force. There is only one case where the use of 
force is justified, and this is when a State acts in self-defense, as shown in Art. 51 of the UN Charter. Even then, the 
actions taken in self-defense must be reported to the UN Security Council, among other requirements. 
89 Military and Paramilitary Activities in and against Nicaragua, International Court of Justice, November 26, 1984, 
190 (hereinafter Nicaragua v. United States) 
90 “No State has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external 
affairs of any other State. Consequently, armed intervention and all other forms of interference […] are condemned” 
(Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection of their 
Independence and Sovereignty, December 21, 1965, G.A.O.R., 20th Session.). 
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"[N]o such general right of intervention [due to a lack of settled State practice or 
relevant opinio juris] […] exists in contemporary international law"91. 

98. Euroasia has clearly breached the principle of non-intervention, considering that after 

Fairyland’s referendum Euroasia proceeded to annex Eastasian territory. 

2.4.2. A countermeasure may be imposed selectively in order to protect the 

integrity of the general population. 

99. Art. 49(1) of the ILC Draft Articles on State Responsibility states that countermeasures 

must be taken “against a State which is responsible for an internationally wrongful act” 

(emphasis added). However, it is generally accepted that countermeasures may 

incidentally affect third parties, since such collateral effects cannot be entirely avoided92. 

Nevertheless, the Executive Order was not inflicted upon any vulnerable groups or 

individuals. 

100. Moreover, in Cargill v. Mexico the Tribunal observed that:  

“[C]ountermeasures directed at an offending State will in many, if not most, 
circumstances have its intended effect on the offending State through its impact 
on nationals of that offending State”93. 

101. The Executive Order applied political and economic pressure upon a key 

individual, the Claimant, for selling arms to Euroasia, arms that fueled Fairyland’s 

annexation94. After the conclusion of the second contract for arms production on 28 

February 2014 between Peter Explosive and the Ministry of National Defense on behalf 

of Euroasia, Euroasian armed forces entered Fairyland on 1 March 2014, one day later 

with weapons supplied by Rocket Bombs Ltd.95 

2.4.3. The Executive Order is proportional and temporary. 

102. Art 51 of the ILC Draft Articles on State Responsibility states: 

“Countermeasures must be commensurate with the injury suffered, taking into 
account the gravity of the internationally wrongful act and the rights in question”. 

                                                
91 Nicaragua v. United States, 209.  
92 ILC, Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, 130, 2001. 
93 Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2, 18 September, 2009, 421. 
(hereinafter Cargill v. Mexico). 
94 Record, UF, 35. 
95 Record, UF, 35. 
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103. In the Air Service Agreement96 arbitration, the Tribunal understood that it is 

essential to take into account: “not only the injuries suffered by the companies concerned 

but also the importance of the questions of principle arising from the alleged breach”. 

Hence, the Executive Order is proportional since the wrongful act, the annexation of 

foreign territory, is more serious than the alleged violation of an individual's property 

right. 

104. Art. 53 of the ILC Draft Articles on State Responsibility states: 

“Countermeasures shall be terminated as soon as the responsible State has 
complied with its obligations under Part Two in relation to the internationally 
wrongful act”. 

105. Hence, the Executive Order is reversible and temporary since it will only be 

imposed until the internationally wrongful act has ceased. 

2.4.4. The Executive Order is suitable for the cessation of the internationally 

wrongful act. 

106. Countermeasures are not intended as a form of punishment for wrongful conduct. 

Otherwise, it would mean that the underlying obligation to cease the wrongful act would 

be terminated. Rather, they are used in order to cease the internationally wrongful act 

pursuant Art. 49(1) of the ILC Draft Articles on State Responsibility.  

107. The Executive Order imposed is suitable to achieve the cessation of the 

annexation since it blocks the selling of arms to Euroasia. The nature of the arms trade 

has the ability to intensify the conflict, and thus these transactions had to be subject to 

sanctions. Oceania has an international obligation by virtue of Art. 11(1) of the Arms 

Trade Treaty (hereinafter “ATT”) to take measures to prevent the diversion of 

conventional arms. The ATT allows States to, among other things, prevent and eradicate 

the illicit trade of arms and their diversion in order to contribute to the international peace 

and security97. 

108. It was necessary to suspend not only Rocket Bombs Ltd.’s contract with Euroasia 

in order to block the supply of arms, but also contracts with third parties so as to avoid 

                                                
96 Case concerning the Air services agreement of 27 March 1946 [between the United States of America and the 
French Republic]: arbitral award of 9 December 1978, 83. 
97 Art. 1, Arms Trade Treaty, December 24, 2014 (hereinafter ATT). 
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the very real threat of triangular operations98, as it would continue to fuel Euroasia’s 

illegal annexation of Fairyland. In this context of illegality, the measure imposed is 

required by imperative necessity99. Allowing the Claimant’s supply of arms to remain 

uncontested would violate Art. 7(1)(a) of the ATT, which affirms that State’s should take 

into account relevant factors such as the exportation of weapons ability to “contribute to 

or undermine peace and security”, even if the transactions are not prohibited by Art. 6. At 

times reprisals are regrettable, but they are also indispensable means to limit illegitimate 

acts of warfare. 

2.4.5. The Executive Order has not violated any peremptory norms. 

109. Investment protection treaties cannot be considered jus cogens, and thus there has 

not been a breach of Art. 50.1(d) of the ILC Draft Articles on State Responsibility, which 

states that countermeasures shall not affect “obligations under peremptory norms of 

general international law”. 

110. Not all treatments have the jus cogens character, only crimes like genocide, racial 

discrimination and crimes against humanity are considered clear and accepted 

peremptory rules100. None of these crimes have been committed against the Claimant, and 

thus the Respondent has not violated Art 50.1(d). 

3. The Respondent has not expropriated the Claimant’s investment nor violated general 

international law or applicable treaties. 

111. Even if the Tribunal finds that the implementation of the Executive Order is not 

justified by virtue of Art. 10 of the Euroasia BIT, this party submits that it has not 

expropriated the Claimant’s investment in violation of Art. 4 nor otherwise breached the 

BIT. 

3.1. The effects of the Executive Order are not tantamount to expropriation. 

                                                
98 A clear example of an illegal triangular arms trade was when Argentine arms were exported to Croatia and 
Ecuador. At the time, Croatia was under a UN arms embargo and Argentina was prohibited from selling weapons to 
Ecuador under the terms of a peace agreement. The weapons were destined for Panama and Venezuela, weapons 
that were later diverted to Croatia, who was in the middle of a war with Yugoslavia, and the rest to Ecuador, who 
was involved in an armed conflict with Peru.  
99 Paparinskis, Martins. Investment Arbitration and the Law of Countermeasures. N.p.: n.p., 2009, 320. Print 
(hereinafter Paparinskis).  
100 Paprinskis, 319. 
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112. The Respondent contends that it has not directly or indirectly expropriated the 

Claimant´s investment through the implementation of the Executive Order.  

113. A direct expropriation involves an “outright taking of private property by the 

State, usually involving a transfer of ownership rights to the State or to a third person”101. 

The Republic of Oceania has not stripped Peter Explosive from the formal title of his 

shares in order to grant them to a third person or keep them for themselves. In fact, Peter 

Explosive continues to be 100% shareholder of Rocket Bombs Ltd. It is evident that the 

Claimant’s investment has not been subject to a direct expropriation.  

114. An indirect expropriation, on the other hand, occurs when, even though there is no 

formal taking of property, the effects of such a measure are tantamount to a direct 

expropriation. As was stated in Pope & Talbot v. Canada “"Tantamount" means nothing 

more than equivalent”102. In other words, the interference must be sufficiently restrictive 

to support the conclusion that the property has been taken from the owner103. 

3.1.1. The Claimant retains control of his investment. 

115. The fact that a measure has an adverse effect on the economic value of an 

investment is not enough to assert that an expropriation has taken place104. There is no 

expropriation if the investor is not deprived of the control over his investment. Hence, 

“mere interference is not expropriation; rather, a significant degree of deprivation of 

fundamental rights of ownership is required”105. In LG&E v. Argentina, even when the 

value of LG&E’s holdings had been reduced by more than 90% as a result of the 

Respondent’s abrogation of the principal guarantees of the tariff system, the Tribunal 

found that there was no expropriation since:  

                                                
101 Reinisch August, “Expropriation” in Muchlinski, Peter, Federico Ortino, and Christoph Schreuer. The Oxford 
Handbook of International Investment Law. Oxford: Oxford University Press, 2008, 408. 
102 Pope & Talbot v. Canada, NAFTA/UNCITRAL, Interim Award, June 26, 2000 (hereinafter Pope & Talbot v. 
Canada,, 104. 
103 Pope & Talbot v. Canada, 102; S.D. Myers, Inc. v. Canada, NAFTA Arbitration under UNCITRAL Rules, partial 
award, November 13, 2000 (hereinafter SD Myers v. Canada), 285-6; Marvin Roy Feldman Karpa v. United 
Mexican States, ICSID Case No. ARB(AF)/99/1, December 16, 2002 (hereinafter Feldman v. Mexico),100; 
Técnicas Medioambientales Tecmed S.A. against United Mexican States, award, May 29, 2003 (Hereinafter 
TECMED v. Mexico) 114-5; GAMI Investments v. Mexico, Final Award, 15 November 2004, 126. 4 
104 Suez, Sociedad General de Aguas de Barcelona, SA and Vivendi Universal, SA v. Argentine Republic, ICSID 
case No. ARB/03/19, Decision on Liability, July 30, 2010 (Hereinafter Suez v. Argentina), 137. 
105 Pope & Talbot v. Canada, 99-100. 
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“[A]lthough the State adopted severe measures that had a certain impact on 
Claimants’ investment, (…), such measures did not deprive the investors of the 
right to enjoy their investments”106.  

116. The Arbitral Tribunals in Suez v. Argentina and Azurix v. Argentina107 expressed 

the same view. The former stated that no expropriation had taken place since: 

“Although they [Argentina’s measures] may have negatively affected the 
profitability of the AASA Concession, they did not take or reduce the property 
rights of AASA or its investors and did not affect the ability of AASA to hold the 
Concession and to direct its operations and activities”108. 

117. Examples of measures considered by Arbitral Tribunals to signify an impairment 

of property rights, and therefore expropriatory, include: the appointment of temporary 

directors by the State109 to control and manage the Claimant’s company preventing him to 

access the funds or participating in its control110, the deportation of company directors111 

and the direct interference of the State in the internal operations of the company112. 

118. Analogous measures when dealing with shares would be measures that affect the 

shareholder’s right to vote in shareholding meetings, his right to dividends, to a part of 

the remaining capital in case of liquidation113, and so forth. The Executive Order, 

however, has no such effect over the Claimant’s investment.  

119. Consequently, and following the criteria set by the Pope & Talbot v. Canada, the 

interference with the Claimant’s investment cannot be said to rise to expropriation given 

that Oceania: 

“[D]oes not supervise the work of the officers or employees of the Investment, does 
not take any of the proceeds of company sales (apart from taxation), does not 
interfere with management or shareholders' activities, does not prevent the 
Investment from paying dividends to its shareholders, does not interfere with the 

                                                
106 LG&E Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, award of July 25, 2007, 
198. 
107 Azurix Corp. v. Argentina, ICSID Case No. ARB/01/12, (Hereinafter Azurix v. Argentina), 322. 
108 Suez v. Argentina, 140. 
109 ITT Industries, Inc. v. Iran et al., Award, 26 May 1983, 2 Iran-United 
States Claims Tribunal and Starrett Housing v. Iran, Interlocutory Award No. ITL 32-24-1, 19 December 1983. 
110 Sedco, Inc. v. National Iranian Oil Company, Interlocutory Award, 28 October 1985. 
111 Biwater v. Tanzania, Award, 24 July 2008. 
112 Feldman v. Mexico, Award on Merits, 16 December 2002. 
113 Bottini, Gabriel. "Indirect Claims Under the Icsid Convention." University of Pennsylvania Journal of 
International Law. 29.3 (2008): 563-639, 564. 
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appointment of directors or management and does not take any other actions ousting 
the Investor from full ownership and control of the Investment”114.  

3.1.2. The effects of the Executive Order are not irreversible or permanent. 

120. A measure taken by a State constitutes an indirect expropriation if it effects are 

irreversible and permanent115. Effectively, the Arbitral Tribunal in Burlington held that 

“the investor must show that the challenged measure caused a total and permanent 

loss”116. The Tribunal in Suez v. Argentina, among others, also supported this idea of 

“permanent” effects117. Similarly, in SD Myers v. Canada the Claimant’s expropriation 

claim was dismissed since the Tribunal found that “the Interim Order and the Final Order 

were designed to, and did, curb SDMI’s initiative, but only for a time”118.  

121. The Executive Order implemented by the Oceania does not have permanent and 

irreversible effects on Peter Explosive’s investment. The purpose of the Executive Order 

is simply to induce Euroasia and anyone contributing to the situation in Eastasia to 

comply with their international obligations. Hence, once the wrongful situation is 

corrected, the Claimant’s investment will no longer be affected. Therefore, if the 

Claimant were compensated now for the alleged expropriation, then once the sanctions 

are lifted it would result in an unjust enrichment in his benefit. 

122. In conclusion, given that the Executive Order does not deprive the Claimant of the 

control over its investment and that the effects of the measure are temporary, there has 

been no expropriation. 

3.2. Oceania exercised its sovereign powers and in good faith implemented a 

proportionate, non-discriminatory measure. 

123. Sovereign States possess an inherent right to regulate within the framework of its 

police power. Several Arbitral Tribunals have recognized that measures implemented by 

a State in the exercise of this attribute, even if they may cause an economic damage to the 

                                                
114 Pope & Talbot v. Canada, 100. 
115 TECMED V. Mexico, 116. 
116 Burlington Resources Inc. v. Republic of Ecuador, decision on liability, 14 december 2012, 156. 
117 Suez v. Argentina, 129. 
118  SD Myers v. Canada, Partial Award, 13 November 2000, 277-8. 
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investment of the alien 119 , cannot be considered expropriatory unless a specific 

commitment was given that the State would refrain from passing such a regulation.   

124. Indeed the Tribunals have been categorical in their decisions. While the Tecmed v. 

Mexico Tribunal stated that:  

“[T]he principle that the State’s exercise of its sovereign power within the 
framework of its police power may cause economic damage to those subject to its 
powers as administrator without entitling them to any compensation whatsoever is 
undisputable”120,  

125. In Saluka, the Tribunal clearly established that:  

“[I]n international law (…) States are not liable to pay compensation to a foreign 
investor when, in the normal exercise of their regulatory powers, they adopt in a 
non-discriminatory manner bona fide regulations that are aimed at the general 
welfare”121.  

126. The International Emergency Economic Powers Act 1992 authorizes the President 

of Oceania to declare the existence of an unusual and extraordinary threat to national and/ 

or international security that originates in whole or part outside o the Republic of 

Oceania122. The illegal annexation of Fairyland and Euroasia’s continued use of force in 

Eastasia constitutes such a threat to the national security and foreign policy of the 

Republic of Oceania123. Consequently, the Respondent was compelled to implement the 

Executive Order. As was understood in Feldman v. Mexico, “those changes may well 

make certain activities less profitable or even uneconomic to continue”124. Nonetheless, 

given that we are dealing with a proportionate, non-discriminatory measure that does not 

violate any specific commitment, Oceania is not liable to pay compensation or reparation 

to the Claimant. 

3.2.1. The measure is proportionate.  

127. As has already been demonstrated, the Executive Order is proportional. So, for 

the purpose of this section, we remit to section 2.4.3. 

                                                
119 Feldam v. Mexico, 41; Tecmed v. Mexico, 121; Saluka Investments BW v. The Czech Republic, UNCITRAL, 
partial award, March 17, 2006.263 (hereinafter Saluka v. Czech Republic); Methanex IV D,7. 
120 Tecmed v. Mexico, 121. 
121 Saluka v. Czech Republic, 263. 
122 Record, 56. 
123 Record, 52. 
124 112. 
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3.2.2. The measure is non-discriminatory. 

128. The Claimant alleges that the Executive Order is discriminatory based on the 

argument that Rocket Bombs Ltd. was the only company in the arms production sector 

that was designated by the sanctions. This claim completely misrepresents the facts of the 

case. 

129. First, the Executive Order was not solely applied to the arms production sector. 

On the contrary, it also affected the financial, services, energy, metals and mining, 

engineering, and defense sectors125; and all the companies that operated in the targeted 

sectors were subjected to the sanctions126.  

130. Second, the real reason why Rocket Bombs Ltd. was the only company affected 

in the arms production sector was because it was the only company that supplied arms to 

the Republic of Euroasia 127 . Consequently, being the only company in the arms 

production sector that fulfilled the conditions established in the Executive Order, 

naturally it was the only one affected by the sanctions in that sector of the economy.  

3.2.3. The Claimant’s expectations are neither reasonable nor legitimate. 

131. As it has been stated, Arbitral Tribunals, for instance in Methanex, have affirmed 

that the State is liable before the Claimant if the bona fide regulatory measures taken by 

that State interfere with the Claimant’s investment-backed expectations. 

132. Peter Explosive’s expectations, however, are neither reasonable nor legitimate. 

The Claimant’s submission regarding his legitimate expectations is substantiated in the 

fact that he had a specific commitment with Oceania: the license granted by the 

environmental authority. Nonetheless, the Claimant conveniently omits to mention that 

Arbitral Tribunals, such as those in Tecmed v. Mexico128, LG&E v. Argentina129, Enron v. 

                                                
125 Record, 52. 
126 Record, 56. 
127 Record, 56. 
128 TECMED v. Mexico, 154 
129 LG&E Corp., LG&E Capital Corp. and LG&E International Inc. against Argentine Republic, award of July 25, 
2007,130. 



35 

Argentina130, BG131 and National Grid132 among others, have held that the legitimate 

expectations must be taken into account by the investor at the time of the investment.  

133. The facts of the case are clear on the matter: Peter Explosive obtained the 

environmental license form the Oceanian National Enviromental Authority on 23 July 

1998 after having purchased the shares of Rocket Bombs Ltd. in February of that same 

year. As a result, the Claimant’s expectations cannot be considered reasonable or 

legitimate. 

4. If compensation for losses is awarded, the Claimant must bear for part, if not all, of the 

losses. 

134. The Claimant’s continued supply of weapons to Euroasia, even after Peter 

Explosive could have foreseen Euroasia’s intention to incorporate Fairyland into its 

territory by direct military intervention if necessary, led to the imposition of sanctions 

upon Rocket Bombs Ltd, which resulted in the deterioration in the company’s financial 

situation. 

135. Art. 39 of the ILC Draft Articles on State Responsibility stipulates that:  

“In the determination of reparation, account shall be taken of the contribution to 
the injury by willful or negligent action or omission of the injured State or any 
person or entity in relation to whom reparation is sought”.   

136. In order for there to be contributory fault the injured party there must be: 1) a 

blamable conduct, and 2) a causal link between that blamable conduct and the injury 

suffered by the injured party133.  

4.1. The Claimant’s conduct is blamable. 

137. Art. 39 of the ILC Draft Articles on State Responsibility does not distinguish 

between a willful or negligent conduct since both are relevant. In order to be taken into 

account, a victim’s conduct must involve “a lack of due care […] for his or her own 

                                                
130 Enron Corporation, Ponderosa Assets L.P. against Argentine Republic, award of May 22, 2007, para. 262. 
131 BG Group v. Argentina, UNCITRAL arbitration, award, December 24, 2007, 298, 
132 National Grid plc. v. Argentina, UNCITRAL arbitration, award November 3, 2008,173. 
133 Sadowski, W. “Yukos and Contributory Fault.” Tdm: Transational Dispute Management.12.5 (hereinafter 
Sadowski) (2015), 2. 
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property or rights”. When contributory fault is established, the award is to be reduced 

proportionally with the injury caused by the Claimant”134. 

138. A conduct is blamable to the injured party when it is “inconsistent with the pattern 

expected from the party in the specific circumstance”135. 

139. In the present case, the conduct is blamable as the Claimant could foresee that 

selling arms to Euroasia would have reasonably led to the illegal use of force and 

Fairyland’s annexation given the political and social unrest in Fairyland, as well as the 

referendum held on November 2013136.  

140. A regulatory measure from Oceania can also be foreseeable since, not only is it 

the State’s obligation to condemn an internationally wrongful act, it is also a general 

international State practice to condemn these types of acts. It is evident that contributing 

to the creation of an internationally wrongful situation - by selling weapons to one of the 

countries involved – affects the international peace. Hence, third States may impose a 

measure, such as the Executive Order, to condemn the wrongful act.  

141. Arbitral practice demonstrates that Tribunals reduce compensation by taking into 

account the Claimant’s unreasonable or imprudent conduct when they consider that the 

relevant action or omission has contributed to the injury, as seen in the arbitration case 

MTD v. Chile137.  

142. Although the Claimant pretends to allege their political neutrality, the selling of 

arms and arms production is always politically influenced and tied, since it is with 

political conflict that this business becomes profitable. These business practices, hence, 

may be subject to economic sanctions. In international practice, it is common for 

countries to impose arms related sanctions on States and third parties. For instance, as 

mentioned before, in the conflict that involves Crimea, Russia and the USA, the President 

of the latter country authorized sanctions against those people who have assisted in the 

violation of Ukraine’s sovereignty. 
                                                
134 Ripinsky, Sergey, and Kevin Williams. Damages in International Investment Law. Chapter 8, 316, London: 
British Institute of International and Comparative Law, 2008. 
135Sadowski 2015, 2. 
136 Record, UF, 35. 
137 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Award of 25 May 
2004. 
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4.2. There is causal link between the Claimant's conduct and the Executive Order 

introduced by the Republic of Oceania.  

143. The Claimant’s continued supply of weapons to Euroasia even after armed forces 

entered Fairyland shows that the Claimant supported Fairyland’s annexation.  

144. There is a sufficient causal link between any willful or negligent act or omission 

of the Claimant and the loss he ultimately suffered at the hand of the Respondent. In the 

arbitration case Occidental v. Ecuador138, the Tribunal understood that Occidental acted 

negligently and committed an unlawful act. Therefore, Ecuador was entitled to a 25% 

reduction in the sum granted due to contributory fault, even though Ecuador had 

improperly terminated their oilfield concession. In this present case, the Claimant’s 

contracts were made on the ground of illegal practices since they were tainted by 

corruption, which has been stated in sections 1.3.2 and 1.3.3. Moreover, the Claimant 

indirectly supported the illegal annexation of Fairyland by way of their continued supply 

of arms to Euroasia. Both facts showcase a clear contributory fault.  

145. Not only did the Claimant’s actions contribute to Euroasia’s internationally 

wrongful act, but he also failed to foresee the dire consequences for his actions. Hence, 

the Claimant, by contributing to the Euroasia’s wrongful act, must pay contributory fault.  

 

 

 

 

 

 

 

 

 

 

                                                
138 Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The Republic of 
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REQUEST FOR RELIEF 

146. According to the submissions made, the Respondent respectfully requests the 

Arbitral Tribunal: 

i. To establish that this memorial has been presented in its due time and form; 

ii. To find that it lacks jurisdiction over the case ratione materiae, ratione personae 

and ratione voluntatis; 

iii. To find that Oceania has not indirectly expropriated the Claimant’s investment by 

virtue of the Executive Order issued by the President on 1 May 2014; and 

iv. To establish that the Claimant has contributed to the damage suffered by his 

investment. 

 


