
 

  

TEAM AZEVEDO 

 

 

INTERNATIONAL CHAMBER OF COMMERCE 

 

 

PETER EXPLOSIVE  

(CLAIMANT) 

 

V.  

 

THE REPUBLIC OF OCEANIA 

(RESPONDENT) 

 

 

 

SKELETON BRIEF FOR CLAIMANT 

 

 

 

 

 

  

 
  
 



1 
 

 

I. JURISDICTION 

 

A. This tribunal has jurisdiction personae over this case. 
 

1. Claimant is an investor under Article 1, paragraph 2 of the Euroasia BIT. Investors are 
natural persons having the nationality of Euroasia. Claimant is a resident of Fairyland, 
a region that reunited with Euroasia. He was recognized as a national and issued a 
Euroasian identity card and passport. 

 

2. The secession of Fairyland from Eastasia is valid. The right to self-determination is 
recognized in international law1 and there is no prohibition in international law for the 
unilateral declaration of independence. 2 
 

3. The secession of Fairyland is not a violation of Eastasia’s territorial integrity. In 
customary international law, one of the modes of implementing the right of self-
determination is the free association or integration with an independent State.3 The 
people of Fairyland were merely exercising this right. The violation of Eastasia’s 
territorial integrity was therefore just a necessary legal consequence of Fairyland’s 
expression of self-determination.  

 

4. In any case, this tribunal cannot adjudicate on the citizenship of the Claimant because it 
is a question of national law. In customary international law,4 citizenship is a domestic 
matter in no way governed by international law. In this case, the situation is already a 
fait accompli since Euroasia has already extended citizenship to Claimant, which this 
tribunal cannot reverse. 
 

B. This tribunal has jurisdiction rationae materiae over this case. 
 

5. The Euroasia-Oceania BIT should be interpreted in light of Article 31 of the VCLT. Under 
this provision, a treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context and in light of 
its object and purpose.  The object of the Euroasia BIT is the protection of the investor’s 

                                                           
1 U.N. Charter art. 1 para. 2. 
2 Advisory Opinion (July 22, 2010), http://www.icj-cij.org/docket/files/141/15987.pdf. 
3 General Assembly resolution 2625 (XXV). 
4 Opinions of Commissioners, Washington, 1929, pp. 48-50, as cited in Reports of International Arbitral Awards, Naomi Russell, In Her Own Right and 
As Administratrix and Guardian (U.S.A.) v. United Mexican States. 
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investment. Thus, giving this tribunal the power to exercise jurisdiction over the claim 
to accord this protection. 

 

6. Exhaustion of local remedies is not required when there is no reasonable local remedy 
available to provide effective redress or such remedy provides no reasonable possibility 
of such redress.5 Claimant could not effectively seek redress from local courts by its 
evident bias against the residents of Fairyland due to their secession from Eastasia. 

 
C. The MFN clause in Article 3 of the Euroasia BIT can be used to invoke Article 8 of the Eastasia 

BIT. 
 

7.    The MFN clause prevents discrimination among investors. Under the Article 31 of the 

VCLT, a treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in light of its object 

and purpose. An MFN Clause seeks to prevent discrimination and ensures equality of 

treatment to all investors regardless of their nationality. This equality of treatment 

extends to dispute settlements because it is also one way of protecting the investors’ 

investments. 

 

8.    Under Customary International Law where the MFN Clause satisfies the ejusdem generis 

principle, its application could be extended to the dispute settlement provisions.6 In this 

case, Article 3 of the Euroasia BIT, which contains the MFN clause, indicates that it 

covers activities related to investments and to such other investment matters 

regulated by this Agreement. Dispute settlement is a means of managing and 

protecting the investors’ investment. Therefore, it comes within the purview of the 

MFN clause. 

 

II. MERITS 

A. The Claimant’s investments are not tainted with illegality and the Respondent has burden of 
proving otherwise. 

 

9. Claimant made protected investments. The Claimant’s shares in Rocket Bombs Ltd. and 

its factories, the environmental license for the resumption of arms production, and 

concluded contracts including the contract with Euroasia are investments under Article 

1.1 of OC-E BIT. 

                                                           
5 United Nations, Draft articles on Diplomatic Protection, 2006, available at: http://www.refworld.org/docid/525417fc4.html [accessed 1 August 
2016]. 
6 Emilio Augustin Maffezini v Kingdom of Spain. 
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10. The burden of proof to substantiate any allegation that would deny the Claimant’s 

investment protection lies upon the Respondent. A finding of illegality or other invalidity 

must not be made lightly, but must be supported by clear and convincing proof.7 The 

Respondent has the burden of proving the corruption it alleges against the Claimant by 

clear and convincing evidence. 

 

11. The Respondent is estopped from challenging the validity of the 1998 environmental 

license. Principles of fairness should require a tribunal to hold a government estopped 

from raising violations of its own law when it knowingly overlooked them and endorsed 

an investment which was not in compliance with its law.8 Respondent through its NEA 

President issued the license knowing fully well that the Claimant is still in the process 

of adjusting its production line. Hence, it is estopped from challenging its validity 15 

years after its issuance. 

 

12. In any event, Respondent is in equal fault with the Claimant by its imputed knowledge of 

the transaction between the Claimant and the NEA President. The Claimant is in equal 

fault with the Claimant by its imputed knowledge of the transaction being the principal 

of the NEA President and has effectively participated in the irregularity. Because of this 

participation, which is implicit in the very nature of corruption, it appears fair that the 

Parties share in the costs. 9 

 
B. Claimant’s investments were expropriated by the Respondent.  

 

13. The sanctions imposed by Respondent constitute an indirect expropriation violating Art. 

3 of the Oceania-Eastasia (OC-E) BIT. There is indirect expropriation when there is an 

interference with property rights to such an extent that these rights are rendered so 

useless and deemed to have been expropriated. 10The economic value of Claimant’s 

investment was rendered useless by the issuance of the EO because he can no longer 

dispose of them for any value. The EO also interfered with existing contracts, which are 

sources of profits. 

 

14. Such deprivation is permanent and irreversible. The EO has the full force and effect of 

law, which makes the deprivation of a permanent and irreversible character. The 

sanctions have permanently impaired the Claimant from exercising his fundamental 

rights of ownership and such deprivation is not merely ephemeral. 11 

 

                                                           
7 YBCA 13 (2000). 
8 Fraport v. The Republic of the Philippines. 
9 Metal-Tech Ltd. v. Republic of Uzbekistan.  
10 Starret Housing Corp. v. Iran.  
11 Saghi v. Islamic Republic of Iran.  
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15. The Claimant’s legitimate investment-backed expectations were violated.  The Claimant 

was denied profits from his shares in Rocket Bombs, and his contracts with local 

companies and the one with Republic of Euroasia. Respondent violated these 

expectations by introducing sanctions against the Claimant’s investments. 

 

16. Respondent violated the “fair balance” test. Any administrative goal must be balanced 

against the investor’s own interests, and the effect of the censured conduct. 12 It is very 

important to measure the size of the ownership deprivation caused by the actions of 

the state and whether such deprivation was compensated or not. 13Respondent 

violated this when the sanctions were directed against the Claimant and his 

investments. The Claimant did not also receive compensation for such deprivation.  

 

17. In any event, the act of the Respondent does not fall within the exception in Art. 3 in 

reference to Art. 9 (Essential Security Interest) of OC-E BIT. Respondent’s action is not 

justified by its essential security defense in the absence of a self-judging clause allowing 

it to determine unilaterally the existence of conditions of essential interest. When 

States intend to create for themselves a right to determine unilaterally the legitimacy 

of extraordinary measures importing non-compliance with obligations assumed in a 

treaty, they do so expressly.14 

 

C. Respondent’s action is not justified based on contributory negligence.  
 

 
18. Respondent’s action is not justified based on contributory negligence as the Claimant 

has not contributed in any way to its injury. Art. 39 of the ILC defines contributory 

negligence as, a fault which has caused or contributed to the injury which is the subject 

matter of the claim, and such is synonymous with culpability.15 The Claimant could have 

not reasonably known that the Respondent would do such action as integration is 

allowed under International law. There was no also sufficient notice to the Claimant of 

the Respondent’s action except those reports which date and resources were 

unknown. Lastly, Claimant’s contract with Euroasia was concluded months before the 

sanctions were imposed.  

 

 

 

                                                           
12 Occidental Petroleum Corporation v. The Republic of Ecuador. 
13 Tecnicas Medioambentales Tecmed, SA v United Mexican States.  
14 CMS Gas Transmission Co v Argentine Republic.  
15 Gemplus S.A. and Talsud S.A. v Mexico.  
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19. In any event, at the very least, Claimant’s contribution may only be considered as partial. 

Hence, it may still recover damages for unaffected items.16 

 

 

 

 

 

                                                           
16 Mccormick, Law of Damages (1935). 


