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I. JURISDICTION 

 

A. This Tribunal has no jurisdiction ratione personae over the case. 

 

1. Claimant is not an investor under Article 1, paragraph 2 of the Ocenia-Euroasia Bilateral 

Investment Treaty (OE-BIT). ‘Investors’ are defined as natural persons who are nationals 

of Euroasia under the OE-BIT. Applicant is a resident of Fairyland, and a national of 

Eastasia at the time he acquired Rocket Bombs LTD. 

 

2. The secession of Fairyland from Eastasia, and its subsequent annexation to Euroaisa, is 

invalid under Customary International Law (CIL). 1  The right to external self-

determination exists under the following circumstances: existence of discrimination 

against a people, persecution due to racial and ethnic characteristics, and denial of 

autonomous political structures and access to government. None of these exists 

between Euroasia and Fairyland. 

 

3. The secession of Fairyland is a violation of the par. 2(1) of the Charter of the United 

Nations, in relation to Article 2, par. 4 of the Declaration on Principles of International 

Law concerning Friendly Relations and Co-operation among Member Countries. It is a 

violation of Eastasia’s territorial integrity, protected under international law. 

Therefore, the secession is inconsistent with International law.  

 

4. The secession of Fairyland is invalid because it is contrary to Eastasia’s Constitution. 

Under CIL2, for secession to be valid, the parent state must provide a right and the 

procedures for secession. The constitution of Eastasia is silent on the right of its people 

to secession. Thus, the vote for secession by the inhabitants of Fairyland is void. 

 

                                                           
1 Sup. Ct. of Canada 2 S.C.R. 217. 37 I.L.M. 1340 (1998), par. 154  
2 Id., par. 104 
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5. The grant of Euroasian citizenship to Claimant is invalid because of the principle of ex 

injuria jus non oritur3. Since the secession of Fairyland is violative of international law, 

the subsequent grant of citizenship to its inhabitants by Euroasia cannot be considered 

legal because legal consequences cannot be derived from illegal acts. Thus, Claimant 

cannot be a legal citizen of Euroasia.  

 

6. In any case, Claimant’s Euroasian citizenship violates Citizenship Act of Euroasia. Dual 

Citizenship is explicitly prohibited under the Citizenship Act of Euroasia. In CIL4, a 

citizenship is a domestic matter in no way governed by international law. Eastasia has 

never conceded its claim over Fairyland and it has not withdrawn the Eastasian 

citizenship of the people in that territory. 

 

B. This Tribunal does not have jurisdiction ratione materiae over the case 

 

7. Claimant failed to comply with the investment dispute procedures in Article 9, par. 1 and 

2 of the Euroasia BIT. This article explicitly provides the steps for the settlement of 

disputes before submission to the international arbitration: consultations between the 

parties to the dispute, and submission of the dispute to the competent judicial courts 

of Oceania. Claimant complied with none of these steps.  

 

8. Claimant failed to exhaust local remedies pursuant to CIL.5 Local remedies must be 

exhausted before legal proceedings in an international tribunal. Claimant failed to 

comply with this requirement, depriving the tribunal of its jurisdiction to hear the case. 

 

9. In any case, respondent’s subsequent consent was necessary before the dispute can be 

filed with this tribunal. Article 9, par. 5 of the Euroasia BIT did not express the consent 

                                                           
3 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I. C. J. Reports 2004 (Elaraby, J., 
dissenting) 
4 Opinions of Commissioners, Washington, 1929, pp. 48-50 
5 Draft Articles on Responsibility of States for Internationally Wrongful Acts, Adopted by the U.N. International Law Commission in Its 53d Sess. 
(2001), art. 44 
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of the contracting parties to submit to this tribunal. Therefore, the ICC tribunal has no 

jurisdiction to hear the case since Claimant failed to obtain the consent of Respondent.  

 

C. The Most Favored Nation (MFN) clause in article 3 of the Euroasia BIT cannot be used to 

invoke article 8 of the Eastasia BIT. 

 

10. The MFN clause should be interpreted based on article 31 of the Vienna Convention on 

the Law of Treaties (VCLT). Article 31 states that a treaty shall be interpreted in good 

faith, and with ordinary meaning in light of its object and purpose. The MFN clause in 

the OE-BIT does not incorporate dispute settlement provisions. Unless the contracting 

parties intended to incorporate them, the MFN clause is limited only to substantive 

rules for the protection of investment. 

 

11. The MFN clause of the Euroasia BIT only covers investment matters clearly and expressly 

referred to. Under the principle of ejusdem generis, an MFN clause only attracts 

matters belonging to the same subject matter to which the clause relates.6 The MFN 

provision of the Euroasia BIT covers only investment matters and does not include any 

provision extending its scope of application to dispute settlement clause.  

 

12. The MFN clause does not apply to procedural provisions in a BIT. Under CIL7, the MFN 

clause applies only to substantive provisions. Assuming that the MFN clause applies to 

all matters covered by the treaty, still the scope of MFN clause is limited only to 

substantive rules for the protection of the investment.  

 

 

 

 

                                                           
6  OECD Working Papers on International Investment, 2004/02 available at: http://dx.doi.org/10.1787/518757021651 
7 Berschader v. Russian Federation, SCC Case No. 080/2004, par. 179 
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II. MERITS 

 

A. Claimant doesn’t have a protected investment. 

 

13. The Investments are not protected under Article 1.1 of the Eastasia BIT because Claimant 

violated the clean hands doctrine. Investments should be made in accordance to the 

laws and regulations of the host State.8 Hence, the BIT does not protect investments 

that are tainted by an illegal activity.9 Claimant currently has a criminal action pending 

against him for bribery in connection with the acquisition of the license to produce 

arms. 

 

14. There is clear and convincing evidence that Claimant’s acquisition of environmental 

license is tainted with illegality. Claimant’s conviction in domestic courts is not 

necessary for the tribunal to sustain the allegation of corruption in arbitral proceedings. 

Only the minimum quantum of evidence is necessary.10 Claimant acquired the license 

without meeting the environmental requirements, 11  and he was named by the 

convicted President of the National Environment Authority of Oceania as a briber. 

 

15. There was no involvement or acquiescence by Respondent that would negate the 

application of the doctrine. The General Prosecutors Office proceeded to convict the 

President of the National Environment Authority of Oceania for the crime of bribery.12 

 

 

 

 

                                                           
8 Art.1.1 Eastasia BIT, p.46 
9 Salini Construttori S.p.A v. Kingdom of Morocco, ICSID Case No. ARB/00/4 
10 Dadras v. Iran, Case No. 214, Chamber three, Order of June 20,1986 
11 Uncontested Facts, par. 19, p.37 
12 Procedural Order No. 2, par. 5, p.56 
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B. Claimant’s investment was not expropriated by the Respondent. 

 

16. There was no substantial deprivation of the investment and a violation of Claimant’s 

legitimate expectation.13 The E.O. only sanctions the existing transactions and future 

contracts with businesses that contribute to the situation in Eastasia. It does not 

interfere directly or indirectly with an investor’s property ownership. Also, Claimant 

could reasonably expect Respondent to issue policies affecting investments, especially 

in times of crisis pursuant to the BIT.  

 

17.  Despite knowledge on the preparation of the E.O., Claimant still chose to renew his 

contract with the Ministry of Defense of Euroasia. This considering the wide media 

coverage on the preparation of the E.O. before it was actually published and entered 

into force.14 

 

18. In any event, expropriation was justified. Issuance of the E.O. is justified under the 

Essential Security Interest Clause or Art. 9 of the Eastasia BIT.15 The introduction of 

sanctions against investors contributing to the situation in Eastasia is a legitimate 

response to a serious violation of a preemptory norm by the Government of the Eurosia. 

The annexation of Fairyland and the threat of use of force in Eastasia threaten peace, 

security, stability, sovereignty, and territorial integrity. 

 

19. Respondent’s actions are justified based on the defence of necessity.16 The situation in 

the Republic of Eastasia constitutes an unusual and extraordinary threat to the national 

security and foreign policy of Respondent. There is no evidence that Respondent 

contributed to the crisis resulting in the state of necessity. The issuance of E.O. was the 

                                                           
13 Pope & Talbot Inc. v. The Government of Canada, UNCITRAL 
14 Procedural Order No 2, par. 7, p.56 
15 Art. 9, Eastasia BIT, p.50 
16 Art. 25 ILC 
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only means to respond to the crisis. It cannot be said that any other State’s rights were 

seriously impaired by the measures taken by Respondent. 

 

C. No damages should be awarded to Claimant because rules for contributory fault apply.17 

Claimant’s continued supply of weapons to Euroasia even with knowledge of Euroasia’s 

intention to incorporate Fairyland into its territory by direct military intervention, led 

to the imposition of sanctions upon Rocket Bombs Ltd. This resulted in the 

deterioration of the company’s financial situation. Claimant clearly contributed to the 

injury it suffered with its own negligence or wilful misconduct which is the direct, 

foreseeable and proximate cause of the injury. 

                                                           
17 Art 39 of the ILC Draft Articles 


