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JURISDICTION 

A. THE TRIBUNAL HAS JURISDICTION TO HEAR THE PRESENT DISPUTE 

 

I. The Claimant has fulfilled the requirement of ratione personae to initiate the 

present claim. 

 

1. Nationality conferred by the Euroasia is sufficient to make him a protected 

investor under Art-1.2 of the Euroasia BIT. [Schreuer (2009)] 

 

2. By accepting the subsequent nationality, the former nationality is relinquished 

by operation of Euroasia’s domestic law. [Soufraki v The United Arab 

Emirates, para-52] 

 

3.  The Claimant’s effective or dominant nationality in Euroasia need not be 

proven as: 

(i) There is no dispute on dual nationality raised by the Respondent. 

[Micula v Romania, para-98-106] 

(ii) Even if it was raised, this doctrine is inapplicable. [Olguin v Paruguay, 

para-60-62] 

(ii) No additional criterion needs to be proven beyond the nationality 

requirement in Art-1.2 Euroasia BIT. [Aguas Del Tunari v Bolivia, 

para-330-332] 

 

4. Furthermore, the annexation of Fairyland to Euroasia was legal allowing the 

Claimant to rely on the Euroasia BIT by virtue of Art-15 of the Vienna 

Convention on Succession of States in respect of Treaties 1978. 

(i) Fairyland had the right of self-determination in seceding from Eastasia. 

(ii) The referendum held in Fairyland was legal [Marxsen (2014) The 

Crimea Crisis: An International Law Perspective] 
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(iii) There was no use of force thus making the annexation legal. [Art-2(4) 

United Nation Charter; ICJ’s Advisory Opinion on Kosovo’s 

unilateral declaration of independence, para-81] 

 

II. The tribunal’s jurisdiction will not be affected by any non-compliance to the pre-

arbitral steps under the Art-9 of the Euroasia BIT. 

 

1.  Procedure and jurisdiction are two separate matters and thus non-compliance 

with procedure is not capable of affecting the tribunal’s jurisdiction. [Lauder 

v. Czech Republic, para-187] 

 

2.  Furthermore, non-compliance to Art-9 will not affect the Respondent’s consent 

to arbitration as the requirements stated are not mandatory but merely optional.  

(i) The Claimant is not obliged to settle the dispute in an amicable 

consultation as settlement was not possible. [Born (2009) 

International Commercial Arbitration, pp.842-844; Mohamed 

Abdulmohsen Al-Kharafi & Sons Co v Libya, p.245]  

(ii) There is no mandatory requirement to submit the dispute to domestic 

courts due the word ‘may’ used in Art-9.2 of the Euroasia BIT. [Philip 

Morris v Uruguay, para-140] 

(iii) The cooling off periods do not have to be adhered to. [Biwater Gauff v 

Tanzania, para-343] 

 

III. Even if the tribunal finds that compliance to the procedure is necessary, the 

Claimant can rely on Art-8 of the Eastasia BIT via the MFN clause. 

 

1. The MFN clause extends to dispute settlement provisions. 

(i) It is the current stand in investment tribunal decisions that MFN clauses 

should include dispute settlement provisions unless it is expressly 

excluded. [Jolles (2006), p.335] 
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(ii) Though not expressly stated, dispute settlement provisions should be 

covered within the ambit of the MFN clauses as it is inextricably 

related to the protection of foreign investors. [Maffezini v Spain, para-

54] 

 (iii) Dispute settlement provisions are included in the scope of the MFN 

clause as it was not expressly excluded in the list of exclusion. [Gas 

Natural SDG v Argentina, para-30] 

 

MERITS 

A. THE CLAIMANT MADE A PROTECTED INVESTMENT IN LIGHT OF THE 

‘CLEAN HANDS’ DOCTRINE 

 

I.  The clean hands doctrine is implied in the Euroasia BIT 

 

1.  It is an implied condition that the Claimant has to follow the Ocenian 

Environment Act 1996. [Plama Consortium Ltd v Republic of Bulgaria, 

pp.138-140] 

 

II.  Although there is a pending trial in the Oceanian domestic courts, the arbitral 

tribunal has jurisdiction to hear the matter. 

 

1. This is due to the doctrine of kompetenz-kompetenz and doctrine of 

seperability. 

 

2. The dispute-settlement clause in the Euroasia BIT confers power to the arbitral 

tribunal to make decisions due to the kompetenz-kompetenz doctrine. 

[Malicorp v Arab Republic of Egypt, para-98] 
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3.  The respondent’s consent to arbitration is not affected as the alleged illegality 

is subsequent to the making of the investment. [Plama Consortium v Republic 

of Bulgaria, para-130]   

 

III. There is insufficient evidence to prove corruption. 

 

1. Due to the absence of a conviction in the Ocenian domestic court, the Claimant 

is entitled to the presumption of innocence. [Art-66 of ICC Statute] 

 

2. The standard of proof to establish corruption is beyond reasonable doubt.  

(i)  The pending trial does not amount to a conclusive evidence to show 

corruption. [Himpurna California v PT, para-118] 

(ii) The testimony by the President of the National Environment Authority 

is not sufficient to establish corruption. [Hilmarton case, ICC case no. 

5622 (1998)] 

(iii) Circumstantial evidence present in the facts does not discharge the 

allegation of corruption beyond reasonable doubt. [ African Holdings v 

Congo, para-55] 

 

3. The Respondent has not fulfilled the elements of bribery . [Art-1(1) of the 

OECD Convention] 

(i) Evidence of transaction documents could not be proved as Respondent 

only relies on witness testimony. [Westinghouse case, ICC no. 6401 

(1991)]  

 

4.  Subsequent conviction in the Oceanian domestic court will still allow the 

Respondent to appeal on the ground of public policy. [Art-5 of New York 

Convention] 
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B. THE CLAIMANT’S INVESTMENT HAD BEEN INDIRECTLY EXPROPRIATED 

BY THE RESPONDENT. 

 

I. The Claimant suffered near total loss in his investment. 

 

1.  Claimant’s business had been virtually annihilated due to the Executive Order 

issued by Respondent. [Sempra v Argentina,  para-285] 

 

2.  Claimant could not use, enjoy or dispose of the shares in Rocket Bombs Ltd 

which proves indirect expropriation. [Total v Argentina, para-196] 

 

II. Alternatively, the measure taken by the Respondent has a permanent effect on 

the Claimant. [Tecmed v Mexico, para-116]. 

 

1. Effects of the cancellation of contracts are irreversible and permanent. [SD 

Myers v Canada, para-287-288] 

 

III.  Alternatively, the measure taken by the Respondent is not proportionate to its 

legitimate aim. 

 

1. It is not proportionate to incapacitate Rocket Bombs Ltd from conducting its 

business in response to the economic blockage with Euroasia. [Tecmed v 

Mexico, para-122; LG&E v Argentina, para-195] 

 

IV. Alternatively, the Respondent breached the fair and equitable treatment 

provision in the Euroasia BIT. [Vivendi v Argentina II, para-7.5.25] 

 

1. The Executive Order was made for political reasons not public purpose. [BP 

Explorations v Libya, para-21]  
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2. The Executive Order discriminates the Claimant due to geopolitical reasons. 

[Lauder v Czech Republic, para-219-220; LG&E v Argentina Republic, 

para-147] 

 

3.  It was not made using due process of law as no prior notice was given. [ADC v 

Hungary, para-435] 

 

C. THE CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY 

HIS OWN INVESTMENT 

 

 

1. The Claimant did not commit negligence to give rise to mitigation of its losses. 

[Art-39 of ILC Articles] 

 

2. It is not foreseeable that the Executive Order would be imposed on the 

Claimant. [MTD Equity Sdn Bhd v Chile, para-99] 

 

 

 

Respectfully submitted,                                                                      On behalf of claimant: 

Ms Marcella Mine 


