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I. JURISDICTION 

The respondent submits that the Arbitral Tribunal lacks jurisdiction to hear this case.  

1.1. The Tribunal lacks jurisdiction ratione personae 

1. The Claimant may not rely on the Euroasia BIT. The Claimant is a national of 

Eastasia. Euroasia’s annexation of Fairyland was unlawful, and therefore no rules on 

succession of states in treaty law are applicable in this case.  

a. The Claimant is a national of Eastasia 

2. Though Euroasia BIT provides that the nationality of the investor be established in 

accordance with his national law, a State can only grant nationality to those 

individuals who legally qualify as it’s national.  

           b.   Euroasia’s annexation of Fairyland was unlawful 

3. Euroasia’s annexation of Fairyland was unlawful and contrary to the principles of 

international law and United Nations Charter. The Republic of Oceania has the right 

and duty not to recognize situations brought about by the threat or use of force or acts 

undertaken in contravention of the principle of non-intervention and non-interference. 

c. No rules on succession of states in treaty law is applicable in this case 

4. Euroasia’s annexation of Fairyland was unlawful and, therefore, no rules on 

succession of states in treaty law are applicable. 

 

1.2. The Tribunal lacks jurisdiction ratione materiae 

5. The claimant does not have a covered investment in accordance with Euroasia BIT 

and is not an investor according to the BIT. Pursuant to Article 9 of Euroasia BIT, the 

tribunal shall have not jurisdiction over the dispute arising out of investment.  
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a. The Claimant violated the clean hands clause under the BIT 

6. Article 2.1 of Euroasia BIT, contains Clean Hand Clouse whereby investments must 

be made “in accordance with the laws and regulations” of the host state.  

7. The clean hands clause requirement constitutes a precondition to the Tribunal’s 

jurisdiction. The alleged investment of Claimant was made through corruption in 

breach of the Oceanian law. 

b. Later cure and good faith, if any, cannot make the investment 

protected one under the BIT 

8. Good faith and latter cure cannot serve as grounds of claim since the claimant was 

fully aware of the illegality of his activity and Oceanian law did not recognise a right 

to cure the violation. 

1.3. The tribunal lacks jurisdiction ratione voluntatis 

a. Respondent consented to the Euroasia BIT only to protect the investments and 

investors of Euroasian national. However, if the Tribunal decides that the 

Euroasia BIT is applicable, pursuant to this Euroasia BIT, the Claimant should 

abide by obligatory pre-arbitral steps. Article 9 (1 and 2) of the Euroasia BIT 

requires a dispute to be resolved amicably and, should this be ineffective, to be 

submitted to competent domestic courts of the host state (in this case, to the 

Oceanian courts).  

b.  The Claimant failed to exhaust all available local remedies 

9. Respondent asserts that the local remedies rule is such a fundamental principle of 

international law that it cannot be excluded except by express words having that 

effect. Thus, local remedies rules are preconditions to arbitration. 
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1.4. Claimant cannot rely upon the MFN Clause 

10. Reference to dispute settlement provisions from other treaties will be possible only 

where the parties to the BIT have a clear and unambiguous intention of incorporating 

it by the operation of the MFN Clause. Dispute resolution provisions constitute an 

autonomous agreement on their own. 

 

2. MERIT  

2.1. The Respondent’s Measure is Covered by Non-Precluded Measure 

(NPM)     Provision of the Euroasia BIT 

a. The essential Security Interest clause precludes the Respondent's 

obligation under the BIT. 

11. As long as the host-states' actions are taken in pursuit of the permissible objectives 

specified in the NPM clause, acts otherwise prohibited by the treaty do not constitute 

breaches of the treaty and states should face no liability under the BIT.  

b. The measure was targeted at permissible objective & nexus 

requirement. 

12. The Respondent has the obligation to protect international peace and security under 

the UN charter. The Executive Order of Oceania was aimed at discouraging the 

actions and policies of Euroasia including its annexation of Fairyland and its use of 

force in the Eastasia, which constituted an unusual and extraordinary threat to the 

international peace and security. 

c. The NPM clause relieves the Respondent of Liability to the Claimant 

13. The NPM clause relieves States liability and transfers the costs of action from the 

State to an investor. As long as the acts taken by a State are not wrongful by virtue of 

an NPM clause, there is no State liability and no compensation is due.  
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2.2. Respondent has complied with the Fair and Equitable Treatment (FET) 

Standard 

a. The ‘FET’ standard has to be interpreted in light of Customary 

International Law. 

14. Respondent submits that this Tribunal should take a restrictive and objective approach 

to the FET standard, in accordance with the minimum standard of treatment adopted 

in Customary International Law. 

b. Respondent has complied with the minimum standard of treatment 

15. No legitimate and reasonable expectations of the Claimant were breached. The 

Executive Order is important for the maintenance of international peace and security 

based on the obligation under the UN Charter and national laws (public purpose).  

 

2.3. Respondent has not taken Unreasonable or Discriminatory Measures 

Towards Claimant’s Investment 

16. Respondent has not breached Article 2  of the Euroaasia BIT and has not acted arbitrarily 

or unreasonably towards the Claimant.  

2.4. In any Event, the Executive order of the president is Legal 

17. Article 4 of Euroasia BIT stipulates that expropriation is permitted if it is for a public 

purpose, in accordance with due process, carried out on a non-discriminatory basis and on the 

payment of compensation. 

a.  It was for public purpose 

18. The introduction of sanction has a pivotal role in protecting international peace and 

security. The actions and policies of the Government of Euroasia, including its annexation of 
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Fairyland and its use of force in the Eastasia, undermined democratic processes and 

institutions in the Republic of Eastasia. It threaten its peace, security, stability, sovereignty, 

and territorial integrity. Therefore, the respondent argues that the measure was imposed 

solely for public purposes. 

b.  It was in accordance with due process of law 

19. The Executive order of 1 May 2014 was prepared in accordance with Oceanian Law, the 

International Emergency Economic Powers Act 1992. 

c.  It was carried out on a non-discriminatory basis 

20.  A discriminatory treatment is often verified when the State confers different treatment to 

investors in similar circumstances. In fact, the Claimant was the only company involved in 

the arms trade with Euroasia and that is the reason why the sanctions were only targeted the 

company from arms production sector. 

2.5. Claimant Contributed to the Damage Suffered by his Investment 

21. Under Article 4 of the Euroasia BIT, compensation is to be effected only if there is no 

contributory act for the damage suffered by the investment. Because of his contributory fault, 

Claimant, who was fully aware about the situation between the Eurosia and Eastasia, should 

not be entitled to compensation of any kind. 




