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I. Jurisdiction & Admissibility 

A. Claimant, who is not a national of Euroasia, is not an ‘investor’ protected under the 

Euroasia BIT. 

1. The tribunal is competent to decide on the issue of nationality when the issue is 

challenged (Soufraki v United Arab Emirates). 

2. Secession of Fairyland is not justifiable. Secession of a state is not to be decided 

solely upon the decision of the state residents, and the Eastasian constitution does not 

even contain any provision regulating secession. Furthermore, historic cases show 

that the referendum result is not binding (eg. Catalonia-Spain, Kosova-Yugoslovia) 

and that the secession is not an exercise of self-determination (Reference Re 

Secession of Quebec). 

3. In the event that the secession is justified, annexation of Fairlyland to Euroasia 

is unlawful. Euroasia’s military intervention to the territory of Fairyland is a 

violation of the UN Charter Art.2 and Jus Cogens. Thus, change of nationality of the 

Claimant arising from this unlawful annexation cannot be accepted (UN Resolution 

55/153, Art.3). Claimant also cannot claim treaty succession (VCSST, Art.6). 

B. Claimant has failed to comply with pre-arbitral steps set forth in Art.6 of the Euroasia BIT. 

4. Claimant completely disregarded the process of amicable consultation stated in 

Art.6.1 of the Euroasia BIT. Single notice of the Claimant cannot be seen as an 

attempt to reach an amicable settlement (Salini v. Morocco). 

5. Art.9.2 requires Claimant to submit the dispute to the local court of the 

Respondent before submitting a dispute to international arbitration. The word 

‘may’ in the Art.9.2 should be interpreted according to the context of the treaty 

(VCLT Art.31). It follows from Art.9.3 that, if Claimant wishes to submit a dispute to 

international arbitration, he must first bring proceedings before the local courts 

(Impregilo v. Argentine).  

C. Use of the Art.3 of the Euroasia BIT Art.3 to invoke the Art.8 of the Eastasia BIT is not 

permissible. 
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6. Contracting Parties to the Euroasia BIT did not intend the MFN provision to 

extend to dispute settlement provisions in other BITs. The expansion of the MFN 

provision without any limitation would lead to disruptive treaty-shopping (Maffezini 

v. Spain). Furthermore, the Euroasia BIT Art.3 refers to treatment by the Contracting 

Party “within its own territory”, whereas arbitration takes place outside the territory. 

Contracting parties’ explicitly including the Euroasia BIT Art.9.2 (compared to the 

Eastasia BIT) and the MFN Provision’s placement amongst the provisions relating to 

substantive investment protection also uphold that it is intended for substantive usage 

only. 

7. It is not clearly agreed that MFN Provision can be applied to the dispute 

settlement provision in the BIT. The application of MFN Provision on the dispute 

settlement is the ‘incorporation by reference’ of an arbitration agreement where clear 

agreement is strictly required (Plama v. Bulgaria; Wintershall v. Argentine). When 

such an agreement is unclear, the BIT should be interpreted as excluding the 

provision from the applicable subject of the MFN Provision. 

8. The basic premise that dispute settlement provision of the Euroasia BIT is less 

favourable than that of Eastasia is also not clear. Submission to local court can 

possibly guarantee procedural impartiality and may function in the favour of 

Claimant. 

D. Claimant’s investment, which was not made “in accordance with the laws and regulations” 

of the Respondent, cannot be protected under the BIT. 

9. Claimant cannot invoke only the Art.8 of the Eastasia BIT and bypass the Art 

1.1(Clean hands doctrine). Claimant’s cherry-picking will result in forcing 

Respondent the provision that has never been agreed upon. Thus, the Eastasia BIT 

Art.1.1 stating clean hands clause should be invoked together. 

10. Even if the Art 1.1 is not invoked together, Claimant’s investment still has to 

abide by the clean hands doctrine. The clean hands doctrine is derived from the 

principle of good faith and the principle of nemo auditur pro priam turpitudinem 

allegans. Thus it can be applied even if it is not stated in the BIT (Inceysa v. El 

Salvador). 
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11. The Claimant’s bribery ‘charge’ shows an illegality in the investment, and thus 

the clean hands doctrine is violated. Strong circumstantial evidence of a bribery 

can prove corruption (Oostergetel v. Slovakia). As the arms production operation 

requires an environmental license, Claimant’s obtaining the license is clearly 

included in the investment. Thus, the Claimant’s bribery charge hints the violation of 

the clean hands doctrine. 

 

II. Merit 

A. Claimant’s investment is not protected under the BIT. 

12. ‘Clean hands’ doctrine in the Art. 1.1 of the Eastasia BIT can be applied to a 

merit issue. There is a distinction between illegality (a) in the “initiation” and (b) 

during the “performance” of the investment (Gustav v. Ghana). Considering the 

wording used, the Art. 10 of the Eastasia BIT only covers the initiation (“made”) of 

the investment (Gustav). Thus, the legality in the “performance” of the investment 

should be dealt with in a merit stage. 

13. Claimant violated ‘clean hands’ doctrine during the performance of his 

investment. According to the Eastasia BIT Art. 1.1(e), Claimant’s license is defined 

as “investment”. Even if there is no violation of law in the “initiation” of the 

investment, circumstances hint that there is a high possibility of violation during the 

“performance,” in the process of obtaining license. 

B. Respondent’s executive order is not an indirect expropriation but a regulatory measure. 

14. The factors of indirect expropriation are: (a) irreparable economic impact, (b) 

interference with the investor’s expectations, (c) nature, purpose and character of the 

government action (UNCTAD; OECD) 

15. (a) Respondent’s sanctions do not have permanent and irreversible impact on 

Claimant’s investment. The Order does not have the permanent feature (LG&E v. 

Argentina) because Claimant’s business was only suspended to the extent that the 

Order applies (Marvin v. Mexico). The sanctions do not have irreparable impact, as 

Claimant still owns the company and is possible to recover the damage when the 

Order expires (Total v. Argentina; Glamis Gold v. USA) 
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16. (b) Claimant’s expectations are not reasonable or legitimate. Legitimate 

expectations do not arise if there are no specific commitments from a state 

(UNCTAD; ADF v. USA; Methanex v. USA), or if the investor violates the host state’s 

law or cannot disclose relevant facts (Thunderbird v. Mexico; MTD v. Chile). The 

investor should take his/her own business risks concerning the investment (Waste 

Management v. Mexico; Methanex).  

17. Not only is there no evidence that Respondent provided commitments, but legitimate 

expectations are not established due to Claimant’s bribery charges. Moreover, the 

Euroasia BIT Art. 10 already suggests the possibility of circumstantial changes. 

Claimant should have expected the risks of the Order beforehand when the media 

reported on the preparation. 

18. (c) The Respondent’s Order is a regulatory measure with a public purpose. 

Regulatory measures of the state do not constitute expropriation (“public purpose” in 

the Euroasia BIT Art.4) and thus compensation is not needed (UNCTAD; OECD; 

Myers v. Canada(Separate Opinion)). A regulatory measure should have (i) a public 

purpose and (ii) follow due process of law, (iii) applied in a non-discriminatory 

manner.  

19. It is left to the state to decide whether the measure is necessary for the general 

welfare (James and others v. USA). Under the Euroasia BIT Art. 10, Respondent has 

a right to issue the Order to maintain international peace and national security (the 

Preamble of the Order). The Order also passes the proportionality test, as public 

interest protected by it cannot be valued lower than the Claimant’s private interests.  

C. Even if the order falls within an indirect expropriation, it can be exempted. 

20. Respondent has an obligation under the Art. 41 of the ILC 2001 Articles. The 

article imposes a duty to “bring to an end” to consequence of a state’s serious breach 

of jus cogens. As a member of the United Nations, Respondent takes responsibility to 

condemn Euroasia’s unlawful actions (UN Charter Art. 1 and 2.4).  

21. Respondent can initiate sanctions under the Art. 10 of the Euroasia BIT. Even if 

the ILC 2001 Articles only deals with the responsibilities between states, the BIT 

gives a right to Respondent to take needed measures to “maintain international peace 

or security.” 
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D. Claimant contributed to the damage suffered by its investment. 

22. Claimant contributed to his damage by his ‘unreasonable’ and ‘imprudent’ 

business decision (MTD, Azurix v. Argentina; Enron; CME v. Czech Republic). 

Claimant’s lack of ‘due diligence’ was revealed when he started negotiations with 

Euroasia despite the obvious political risks. 

23. Claimant was able to understand the possibility of Euroasia’s unlawful incorporation. 

As Claimant himself is a resident of Fairyland, he could have participated in the 

referendum. Also, the military intervention would have been predicted when the 

Fairyland’s request was broadcast. The Eastasian government not only declared the 

referendum unlawful but also stated annexation illegal while breaking off diplomatic 

relations. These actions were unlikely to be ignored as they were official. 

 


