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JURISDICTION 

I. CLAIMANT IS NOT AN INVESTOR PURSUANT TO ARTICLE 1.2 OF THE EUROASIA BIT. 

a. Secession of Fairyland is not in conformity with the principles of international law. 

(i) The persons of Fairyland do not constitute “peoples” subject to alien subjugation, 

domination or exploitation denial of any meaningful exercise of their right to 

self-determination within Eastasia, is a requirement as per the UN Charter, 
UNGA Resolution 2625, UNGA Resolution 1514, etc.  

(ii) Fairyland‟s referendum is not a sufficient requirement for change of legal status 

of territory as per ICJ in the Western Sahara Advisory Opinion, and only 
obligation to negotiate future status as in Re Reference Qubec ¶91.  

(iii) Alternatively, the extra-constitutional secession of Fairyland was not recognized 

by the international community which is a requirement as in Qubec ¶106. 

b. Subsequent annexation of Fairyland is not in conformity with the principles of succession 

of states under international law. 

(i) Euroasia breached right of territorial integrity enshrined in Article 2(4) of the UN 

Charter by supporting disruption of Eastasian territory which is a violation of jus 
cogens norms as in Kosovo Advisory Opinion ¶81. 

(ii) The annexation of Fairyland is not covered under Vienna Convention on 

Succession of States in respect of Treaties going by Article 6. 

c. Thus, Fairyland is the territory of Eastasia and the Claimant‟s nationality is governed by 

the Eastasian national law. 

II. THE CLAIMANT WAS REQUIRED TO COMPLY WITH THE PRE-ARBITRAL STEPS PROVIDED 

IN ARTICLE 9 OF THE EUROASIA BIT PRIOR TO BRINGING HIS CLAIMS BEFORE THE 

TRIBUNAL. 

a. Applying the rules of interpretation as envisaged under Article 31 of the VCLT, 

compliance with Article 9 is mandatory.  

(i) Article 9 is multilayered and sequential in nature where each step refers back to a 

previous step as has been in the BIT in question in Daimler Financial Services v. 

The Argentine Republic ¶182. 

(ii) The usage of the words „shall‟ indicate mandatory nature of engaging in amicable 

consultations as under clause (1) failing which the Claimant only has the option 

of proceeding towards court litigation. Request for arbitration is only possible 

after 24-months of court litigation. 

b. Thus, it is obligatory to exhaust the local remedies provided in the BIT in order to 

request for arbitration. 



c. Without the exhaustion of local remedies, Claimant lacks jurisdiction before the 

Tribunal. 

(i) The BIT limits the Host State‟s consent to international arbitration to the strict 

fulfillment of the conditions set forth in Article 9 as has been seen in Wintershall 

Aktiengesellschaft v. The Argentine Republic ¶162. 

(ii) Tribunal lacks jurisdiction without consent of the Parties, which is contingent on 
the fulfillment of the pre-arbitral steps. 

III. CLAIMANT CANNOT INVOKE ARTICLE 8 OF THE AGREEMENT FOR THE PROMOTION AND 

RECIPROCAL PROTECTION OF INVESTMENTS BETWEEN THE REPUBLIC OF OCEANIA AND 

THE REPUBLIC OF EASTASIA DATED 1 JANUARY 1992 (“THE EASTASIA BIT”) PURSUANT 

TO ARTICLE 3 OF THE EUROASIA BIT; 

a. Claimant lacks jurisdiction to invoke the MFN clause. 

(i) Consent has to be exchanged before the Tribunal can discuss the scope of the 

MFN clause as seen in ST-AD GmbH v. Republic of Bulgaria ¶398. 

(ii) Therefore, the claimant must satisfy the conditions precedent to arbitration under 

the Basic Treaty to raise an MFN claim without which the tribunal has no 
jurisdiction Ambiente Ufficio S.P.A v. The Argentine Republic ¶378. 

b. MFN clause is inapplicable to dispute settlement mechanisms. 

(i) Protection under MFN is only granted to substantive provisions as held in 
Telenor Mobile Communications A.S. v. The Republic of Hungary ¶92. 

(ii) The Contracting parties‟ intention was to exclude dispute settlement mechanisms 

out of the MFN „treatment‟ as has been seen in KiliçĬnşaatĬthalatĬhracat 
SanayiVeTicaretAnonimŞirketi v. Turkmenistan ¶7.3.9. 

c. Conditions required to invoke MFN remain unfulfilled. 

(i) Treatment granted to Eastasia is not more favorable. 

(ii) There has been no violation of MFN rights. 

IV. CLAIMANT DID NOT MAKE A PROTECTED INVESTMENT AS PER THE “CLEAN HANDS” 

DOCTRINE IN REFERENCE TO ARTICLE 1.1 OF THE EASTASIA BIT. 

a. The Claimant's investment does not qualify the requirements of Article 1.1 of  
theEastasia BIT. 

(i) The BIT limits the Host State‟s consent to international arbitration to the strict 

fulfillment of the conditions set forth in Article 9 as has been seen in Wintershall 

Aktiengesellschaft v. Argentine Republic ¶162. 

(ii) Claimant approached the Tribunal under Article 8 of the Eastasia BIT which 

allows settlement of disputes regarding „investments‟. 



(iii) In order to qualify „investment‟, the claimant must satisfy the “clean hands” 

doctrine set forth in Article 1.1 to be protected under Eastasia BIT as held in 
Incesya v. El Salvador ¶195. 

b. Corruption is against international public policy. 

(i) Corruption is a violation of the principle of good faith as held in Fraport A.G. 

Airport Services Worldwide v. Philippines ¶98, World Duty free v. Kenya ¶157. 

(ii) The claimant‟s illegal investment falls outside the protections provided by the 

BIT even if Art. 1.1 were to be inapplicable. 

(iii) Instances of non-compliance with regulatory requirements or bribery in order to 
obtain operational permits also constitute misconduct and stands against the 

principle of good faith as commented by Andrew Newcombe, Investor 

Misconduct: Jurisdiction or Admissibility? ¶190.   

c. The allegation cannot be disregarded.  

(i) The Respondent has explicitly and specifically raised the contention which gives 

rise to factual and legal debate. (Prof. Walde‟s opinion International Thunderbird 

v. United Mexican State ¶20). 

(ii) The Criminal proceedings have been initiated against the Claimant and the NEA 

President has named him in a statement and agreed to testify against him.  

d. Therefore, the Claimant‟s investment is not protected. 

MERITS 

V. CLAIMANT’S INVESTMENT WAS NOT EXPROPRIATED BY THE RESPONDENT 

a. Article 10 excludes the application of Article 4 of Euroasia BIT 

(i) The BIT limits the Host State‟s consent to international arbitration to the strict 

fulfillment of the conditions set forth in Article 9 as has been seen in 

WintershallAktiengesellschaft v.The Argentine Republic ¶162. 

(ii) The Executive Order has been passed in furtherance of Oceania‟s obligation to 
maintain international peace and security under Article 10 of the BIT and Article 

54 of the Draft Articles. 

(iii) Oceania recognizes its obligations under Article 40, 41 of the Draft Articles to 
bring to an end a serious breach of preemptory norms.  

(iv) Herein, international peace and security has been threatened via Euroasia‟s 

illegal annexation and use of force in the territory of Eastasia. Moreover, 

Eastasia‟s territorial integrity and the principle of non-intervention has been 
breached.  

(v) The Respondent are not liable to pay any compensation as Article 10 excludes 

applicability of substantive provisions of BIT as held in the LG & E v. The 



Argentine Republic ¶261, CMS v. The Argentine Republic, Annulment decision 

¶146.  

b. Alternatively, the measure does not amount to expropriation  

(i) Substantial deprivation of fundamental ownership rights is an essential condition 

as per Pope & Talbot v. Canada ¶98,102. 

(ii) The measure did not irreparably deprive the Claimant of use, ownership, or 
control of his investment, nor did it almost completely annihilate the value of 

business as required in Sempara Energy International v. The Argentine Republic 

¶285, Generation Ukraine v. Ukraine ¶20.32 etc.  

(iii) The deprivation is temporary and reversible and thus, cannot constitute 

expropriation as per LG & E v. The ArgentineRepublic ¶151. 

(iv) „Sole effects‟ doctrine cannot be relied upon and purpose of measure must also 
be considered in tribunal‟s view in LG & E v. The Argentine Republic¶189 & 

194. 

c. In Arguendo, it is a regulatory measure within the Police powers of the State and no 

compensation is due to the Claimant  

(i) The measure has been taken to secure national security interest, foreign policy of 

Oceania which is within its police powers following the rule in Methanex 

Corporation v. The United States of America, Part IV, Chapter D, ¶7. 

(ii) The measure is non-discriminatory, proportional and follows due process and 

thus no compensation must be awarded to Claimant as per Article 10(5) of the 

Harvard Draft Convention on International Responsibility of States for Injuries to 
Aliens, Tecmed v. United Mexican State ¶119. 

DAMAGES 

VI. CLAIMANT CONTRIBUTED TO THE DAMAGE SUFFERED BY HIS INVESTMENT. 

a. Claimant has made a material contribution to the damage cause by the State as required 
under Article 39 of the Draft Articles on State Responsibility. 

b. Claimant has come to the tribunal with unclean hands. 

(i) The claimant has engaged in illegal and bad faith conduct based on which 
damages were calculated in Yukos Universal Limited v. Russian Federation 

¶1283. 

(ii) The claimant derogated from national law and worked for almost 15 years with 

deficient licensing was held as contributory negligence in Occidental Exploration 
and Production Company v. The Republic of Ecuador ¶1637. 

c. Claimant supplied arms to a situation of conflict. 

(i) The Claimant supported an internationally wrongful act.  



(ii) Claimant‟s actions attracted a great business risk for which he bears 

responsibility as has been held in MTD v. Chile ¶242.  

(iii) Knowledge of Euroasia‟s actions can be imputed to him as Euroasia had long 

supported Fairyland‟s self determination right and the discussion in Euroasian 

Parliament on intervention was broadcasted on public television.  


