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JURISDICTION/ ADMISSIBILITY

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION AND IT SHOULD 

RENDER THE CASE INADMISSIBLE.

A. The claims of the claimant are based on an agreement to which his home 

country is not a party.

1. The tribunal should not establish jurisdiction in a dispute arising from an agreement to 

which the home country of the claimant is not a party. Entire claims of the claimant are 

based on the Euroasia BIT1 while the claimant is a resident of Fairyland, the province of 

Eastasia. The claimant should have to submit his claims based on Eastasia BIT.2

2. The ‘annexation’ of Fairyland to the Republic of Euroasia is effected by the latter’s direct 

military intervention which is illegal as per the international law. Hence, no subsequent 

state succession could be effected. Consequently, the province of Fairyland could not be 

covered under Article 1(3) (b) of the Euroasia BIT. Therefore, the claimant stays a 

national of Eastasia, not Euroasia.

B. The claimant does not comply with obligatory “pre-arbitral” steps.

3. If the Euroasia BIT is to be applicable, the Tribunal should dismiss the case for the 

reason that it lacks first instance jurisdiction to hear this dispute according to Article 9 (1) 

and (2) of Euroasia BIT. 

1Agreement between the Republic of Oceania and the Republic of Euroasia for the Promotion and Reciprocal 
Protection of Investments, 1 January 1995.
2Agreement between the Republic of Oceania and the Republic of Eastasia for the Promotion and Reciprocal 
Protection of Investments, 1 January 1992.
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4. According to Article 9 (1) of the Euroasia BIT, when disputes involve an investor and the 

Republic of Oceania, the dispute should firstly be settled amicably between the parties to 

the dispute. However, the claimant has no interest for amicable solutions. Where this is 

not possible, the same provision under Sub article 2 vests first instance jurisdiction to the 

domestic judicial or administrative courts of Oceania to hear the case. 

C. The claimant cannon invoke the MFN clause under Art. 3 of the Euroasia 

BIT to rely on dispute resolution provision of Eastasia BIT

5. The Republic of Euroasia and Oceania agreed on a specific provision on dispute 

settlement stipulated under Art. 9 the Euroasia BIT. Moreover, the dispute settlement 

scheme is the objectives of the BIT.3Therefore, the provision should be honored in all 

circumstances.

6. The recognition of MFN clause under Art 3. of Euroasia BIT should not be construed to 

impede the application of a specific provision nor to defeat the very objective of the BIT. 

Furthermore, as indicated in Plama Consortium Limitedv. Republic of Bulgaria, MFN 

clauses cannot be interpreted to bind the Respondent to dispute settlement rule on which 

it did not give its expressed consent.4

7. Consequently, the Tribunal should reject the Claimant’s assertion based on the MFN 

clause in Art. 3 of Euroasia BIT to avail himself to the dispute resolution provision of 

Eastasia BIT.

3 Preamble, paragraph 5.
4Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision Jurisdiction, February 8, 
2005.
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                                                                 MERIT

II. THE CLAIMANT VIOLATED THE “CLEAN HAND CLAUSE” STIPULATED 

UNDER ARTICLE 1(1) OF EUROASIA BIT.

A. The claimant violated the environmental act 1996 of the Republic of Oceania.

8. The Euroasia BIT under Art. 1(1) stipulated clean hand clause. Accordingly, any investor 

(including the Claimant) is required to comply with the laws and regulations of the host 

country- Republic of Oceania. Subsequently, Oceania issued Environmental Act 1996. 

The Act requires the Arm Production Sector to use environmentally friendly technologies 

and to procure the required approval and license from the National Environmental 

Authority of Oceania (NEA).5The BIT also requires investors’ activities not to be 

inconsistent with environmental protection.6

9. To this contrary, the claimant breached the Environmental Act of Oceania issued in 1996, 

by operating production of arms without possessing proper license from the NEA. The 

claimant has been using outdated and environmentally unfriendly technologies for over 

15 (fifteen) years from the year 1998 until the company finally comply with the required 

environmental measure on 1 January, 2014.7 This inevitably caused environmental 

pollution and degradation to the Republic of the Oceania.

B. The claimant violated the Anti-Corruption Act of the host state which caused 

national shame to the Respondent.

10. The claimant managed to possess an improper license through bribing officials of the 

National Environmental Authority. This is against the Anti-Corruption Act of the 

Republic of Oceania. The corruption act of the claimant caused the degradation of 

5 Uncontestable fact, paragraph 4.
6 Preamble, para. 6.
7 Uncontestable fact, paragraph 6 and 13. 
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national pride and attachment of National shame to the Respondent as a result of which 

future foreign investment prospect of the country is at risk. 

11. Consequently, according to the principle of reciprocity, the Republic of Oceania may 

avoid protections it accorded for the claimant.

III. THE ISSUANCE OF “EXECUTIVE ORDER” BY THE RESPONDENT TO 

TAKE SANCTION MEASURES DOES NOT CONSTITUTES VIOLATION 

OF ANY TREATY OBLIGATION 

A. Sanction measures taken by the Respondent against the claimant are justified 

by “essential security interest” under international law and the Euroasia BIT.

12. The Tribunal should find the claimant’s argument on expropriation pointless for a reason 

that the measures taken by the Respondent are for “essential security interest” which has 

supreme status in international law and Art. 10 of the Euroasia BIT. Treaty rules may not 

be absolutely applied in overarching situations justifying different application as it is 

inferred from National Grid PLC v. Argentina.8

13. The UN charter strongly urges states to live together in peace and good neighborliness 

through international tolerance for common benefit by putting war off the choices. 

Moreover, it puts general obligation on states to maintain international peace and 

security.9To this contrary, the ‘annexation’ of Fairyland is made through direct military 

intervention by Euroasia. 

14. Consequently, as per Art. 10 of Euroasia BIT, the Respondent, with a view to maintain 

international peace and security, took sanction measures against the claimant. These 

measures cannot not be averted by any rule under the BIT including rules on 

8National Grid PLC v. Argentina, [Award], Ad hoc—UNCITRAL Arbitration Rules, November 4, 2008.
9 UN Charter, the preamble, Article 1.
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expropriation10and compensation.11This is also underpinned in Sampra Energy 

International v. Argentine case.12

B. The sanction measures taken by the Respondent do not violate the ‘umbrella 

clause’ of the BIT.

15. The Executive Order issued by the Respondent has uniform application against those 

investors who indirectly involved in contributing to Republic of Euroasia’s military 

expansion. But, only the claimant are found-out to have been engaging indirectly in 

Euroasian illegal activity in the Arm Production Sector. 

16. As we can infer from the Pope & Talbot13 case, the measures are not decided neither for 

the purpose of favoring domestic investors nor for disfavoring the Claimant. 

Consequently, the sanction of blocking of the property and investment is made against 

the claimant in line with the “umbrella clause” of Art. 2 (3) of Euroasia BIT.

C. The Executive Order has justifiable grounds as per the  OECD working paper 

in International Investment 14

17. The Tribunal should respect that the Respondent may take measures against the property 

rights of the claimant without the payment of compensation for the purpose of protection 

of the Environment, public health and safety according to the OECD guideline for 

Tribunals in International Investment. 

10 Euroasia BIT, Art. 4.
11 Euroasia BIT, Art 5.
12Sampra Energy International v. Argentine, (ICSID Case No. ARB/02/16) Annulment Decision, June 29, 2010.
13Pope & Talbot, Inc. v. The Government of Canada, Arbitration under the UNCITRAL Arbitration Rules, NAFTA 
Award on the Merits { Phase 2], April10, 20001.
14OECD (2004), “"Indirect Expropriation" and the "Right to Regulate" in International Investment Law”OECD 
WorkingPapers on International Investment, 2004/04, OECD Publishing.
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IV. THE DAMAGE SUSTAINED BY THE CLAIMANT IS DUE TO THE 

CLAIMANTS OWN WRONGFUL CONDUCTS AND IT IS NOT 

ATTRIBUTABLE TO THE RESPONDENT.

A. The Claimant could have been avoided the loss by ceasing his wrongful conduct.

18. The claimant should have known of the possibility whereby Euroasia would advance 

military interruption against Eastasia. He should have stopped providing the weapons.  

To the opposite, he continued supplying the weapons to Euroasia.  Especially, the 

claimant has been conspiring with his longtime friend who became the Minster of 

National Defense of Euroasia, for providing military weapons. 

19. Consequently, the Respondent took sanction measures against the claimant’s 

misconducts. Had he stopped his misconducts, the sanction measures would not have 

been taken against him. 

                                            COST

V. THE CLAIMANT SHOULD PAY ALL THE COSTS OF THIS 

ARBITRATION ON A “LOSER PAYS” BASIS.

20. The claims of the claimant are groundless. Hence, the Tribunal should order the claimant 

to cover all costs regarding the arbitration since the claimant is likely to be the loser.15

15 Fraport AG Frankfurt Airport Services Worldwide v. Republic of Philippines, ICSID Case No. ARB/11/12


