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STATEMENT OF FACTS  

1. Atton Boro Ltd. (“Claimant”) is a pharmaceutical company incorporated on 5 

April 1998 under the laws of the Kingdom of Basheera (“Basheera”),
1
 in Westeros.

2
 

It is a part of a multinational group of companies, renowned for its innovation in 

almost every field of the health sector.
3
  

2. Claimant‟s primary operations stretch over developing countries for the 

confrontation of critical diseases, including greyscale.
4
 After years of rigorous 

Research and Development (“R&D”) Atton Boro Group synthesized Valtervite, the 

main ingredient of the greyscale Fixed-Dosed Combination (“FDC”) drug, Sanior.
5
 

Claimant holds patents for this compound, both in Basheera
6
 and, since 9 April 1998, 

in the Republic of  Mercuria (“Respondent”),
7
 as well as in its three neighboring 

countries.
8 
 

3. As indicated by health reports issued in 2003, the number of greyscale patients 

started to increase.
9
 This incentivised Respondent to start making welcoming 

declarations towards investors, building upon its “investor-friendly” profile.
10

 In this 

context, Respondent, through its National Health Authority (“NHA”) invited Claimant 

to submit an offer for the supply of Sanior.
11

 On 20 July 2004, Claimant entered into a 

Long-Term Agreement (“LTA”) with the NHA for the 10-year procurement of Sanior 

at a fixed 25% discounted rate.
12 

 

4. As upholding its commitments became demanding, Claimant, in 2007, further 

upgraded its facilities, by adding to its manufacturing base
13

 a unit specialized in the 

production of Sanior,
14

 as well as further land and equipment.
15

 However, even though 

                                                
1
 Facts, ¶4.. 

2
 PO3, L-1564. 

3
 Facts, ¶2. 

4
 Facts, ¶¶2,4,5. 

5
 Facts, ¶¶3,9. 

6
 PO2, ¶6. 

7
 Facts, ¶3. 

8
 P03, ¶9. 

9
 Facts, ¶6. 

10
 Facts, ¶8. 

11
 Facts, ¶9. 

12
 PO2, ¶6; Facts, ¶9. 

13
 Facts, ¶5. 

14
 Facts, ¶11. 

15
 Facts, ¶15. 
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Respondent‟s officials had initially proclaimed to “roll out the red carpet for 

investors”,
16

 they were equally eager to pull it from under their feet shortly thereafter. 

5. More precisely, in 2008 the NHA asked for a greater discount, admitting that 

it had heavily miscalculated the number of greyscale patients.
17

 Claimant, offered a 

10% discount, only to be faced with a plain ultimatum.
18

 Indeed, on 10 June 2008 the 

NHA unilaterally terminated the LTA, on a pretense of unsatisfactory performance on 

behalf of Claimant.
19

 

6. In order to vindicate its rights under the LTA, Claimant initiated arbitral 

proceedings in Reef, and, in January 2009, an award (“Award”) was issued in its 

favor.
20

 Accordingly, on 3 March 2009 Claimant filed its enforcement application 

before the High Court of Mercuria.
21

  

7. For seven whole years,
22

 Claimant has been subject to numerous 

adjournments, extensions and transfers between the benches of the court,
23

 only to 

find itself holding a right, but without any means to assert it. It bears to be noted that 

only last year did the Court manage to enter into the merits stage,
24

 while no decision 

has been reached yet.
25

  

8. And, to put the cherry on top, while Claimant was struggling to overcome the 

NHA‟s various delay tactics throughout the enforcement proceedings, the Intellectual 

Property Law was amended, allowing the issuance of non-voluntary licenses.
26

 This 

came as striking, given that until that day existed no such provision.
27

  

9.  It was not long before a semi-public generic drug manufacturer, HG-Pharma, 

was granted, on 17 April 2010, a compulsory license for Claimant‟s compound, 

Valtervite.
28

 The Court, through a fast-tracked procedure, decided that Claimant 

would be paid no more than 1% royalty of HG-Pharma‟s total earnings.
29
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17
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23

 Exhibit I, ¶¶1,44. 
24
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25
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26
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Consequently, Claimant lost two-thirds of its market share and was abandoned by its 

distributors,
30

 to the extent of being forced to quit, in 2015, the manufacture of Sanior 

in Mercuria.
31

 

 

 

 

  

                                                
30

 Facts, ¶24. 
31

 Facts, ¶25. 
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SUMMARY OF ARGUMENTS 

10. Claimant invites this Tribunal to remain unimpressed of yet another of 

Respondent‟s stalling techniques. The Tribunal has jurisdiction over all aspects of the 

present disputes, as Claimant holds a protected investment, in the meaning of Art.1(1) 

BIT (I). 

11. Even more so, Respondent‟s allegations regarding Claimant‟s corporate status 

and activities are unsubstantiated, and cannot serve so as to deprive Claimant of the 

benefits of this BIT (II). 

12. Most importantly, Respondent has violated its obligations towards Claimant 

under Art.3(2) BIT. Claimant has been treated in the most unfair and inequitable 

manner both by the legislative and the judicial organs of Mercuria. Initially, 

Respondent thwarted Claimant‟s legitimate expectations regarding the stability and 

predictability of the legal framework, by introducing a provision for compulsory 

licenses. Afterwards, it granted such a license to HG-Pharma completely disregarding 

its international obligations (III).  

13. Were the above not enough, the Courts of Respondent fell far short of their 

duty to protect Claimant by administering justice in a timely manner. This in turn 

leads to the responsibility of Respondent by virtue of Art. 3(2) BIT (IV). 

14. Finally, the unilateral termination of the LTA resulted in Respondent‟s failure 

to comply with its contractual obligations and, simultaneously, in the violation of the 

“umbrella clause” under Art. 3(3) BIT (V). 

 

 

  



21 
 

ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

15. Claimant has initiated the current arbitral proceedings, accepting Respondent‟s 

standing offer for arbitration, enshrined in Art.8 BIT. However, Respondent well-

aware of its multiple violations of the Mercuria-Basheera BIT, is now attempting to 

craft a jurisdictional objection in an effort to prevent Claimant from raising its fair 

requests before this Tribunal.  

16. It should not come as a surprise that Respondent objects solely with regard to 

Claimant‟s Award,
32

 being obviously cognizant of Claimant‟s continuous presence in 

its territory. Be that as it may, Respondent now carries the burden of proving its 

objection, as stipulated by Art.27(1) of the PCA Rules. 

17. In this vein, it is Claimant‟s firm position that not only its patent, manufactory 

unit, and LTA are protected, but also the Award that was rendered in its favor after 

Respondent‟s breach of the LTA constitutes an investment in and of itself (A). 

Alternatively, the Award forms part of an overall investment in the territory of 

Mercuria (B). Lastly, and even though not required, the Award satisfies criteria 

additional to the definition of “investment” articulated in the BIT (C). 

A. The Award Is an Investment in and of Itself  

18. Notwithstanding Respondent‟s allegations, Claimant respectfully submits that 

the Award rendered in Reef qualifies as an investment on a standalone basis. More 

precisely, it falls straight within the protection of Art.1(1)(c) BIT (1), while, at any 

rate, it is covered under the broad definition of investment provided in the chapeau of 

Art.1 (2). Alternatively, the Award, as the LTA‟s final embodiment, constitutes an 

investment by virtue of the transformation clause of Art.1 (3). 

1. The Award Is an Investment under Art.1(1)(c) BIT 

19. It is indeed striking that Respondent chose to object on the protection of the 

Award, since the BIT at hand explicitly includes the category of “claims to money, 

and claims to performance under contract having a financial value” in the enlisted 

examples of protected investments.  

20. The Award at hand entitles Claimant to compensation for Respondent‟s 

unlawful termination of the LTA and satisfies thus, the definition of “claims to 

money” and “claims to performance under contract”. Indicatively, in the SGS v. 

                                                
32

 Response, ¶4. 
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Paraguay case, even the respondent state admitted that assets, such as “promissory 

notes and judgements” qualified as investments, under the category of claims to 

money.
33

 In the same vein, the Gavazzi Tribunal recently reiterated this position, 

establishing that a commercial award rendered in favor of the respective investor was 

indeed a claim to money, since it granted the latter damages for its investment.
34

 

21. What is more, the Anglia Tribunal, when examining, only a few months ago, 

an identical subcategory,
35

 confirmed the previous ruling, adding that an award also 

constitutes a claim to “performance under contract having a financial value” as an 

embodiment of  a contractual right.
36

  

22. This is exactly the case at hand, where the Award acknowledges Claimant‟s 

rights under the LTA and grants it the amount of USD 40 million in damages.
37

 

Besides, had the parties intended to exclude awards from the protection of the BIT, 

they would have chosen a different wording.
38

 For instance, the India BIT Model 2016 

explicitly excludes judgements rendered in arbitral proceedings from the definition of 

investment.
39

  

23. In light of the above, Respondent seems to willfully ignore the very wording 

of Art.1(1)(c) BIT, which by definition protects “claims to money” as investments.  

2. In Any Case, the Award Falls Within the Broad “Investment” Definition of 

Art.1(1) BIT 

24. In the unlikely event that this Tribunal does not accept that the Award falls 

under Art.1(1)(c), it is Claimant‟s firm position that it is still protected under the 

introductory provision of this Article. Art.1(1) is characteristically broad and can 

encompass “any kind of asset”. 

25. To begin with, the ordinary meaning of the term “asset” interpreted in 

accordance with Art.31(1) VCLT, refers to anything that is owned and has value.
40

 An 

award is but an assignment of debt, which in turn constitutes a “possession”.
41

 

Furthermore, an arbitral award does have monetary value,
42

 not only in the form of 

                                                
33

 SGS v. Paraguay, ¶81, 84. 
34

 Gavazzi, ¶120. 
35

 Czech Republic-UK BIT, Art.1(a)(iii). 
36

 Anglia, ¶151. 
37

 Facts, ¶17; Notice, ¶9. 
38

 Ambiente, ¶462. 
39

 India Model BIT, Art.1.7(vii). 
40

 Black‟s, p.134. 
41

 Regent, ¶61. 
42

 Clasmeier, pp.65-66. 
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reparation to the aggrieved party, but even as a commodity sold in a secondary 

market.
43

  

26. The broad scope of the term “asset” is further indicated by the word “any” 

accompanying it,
44

 as well as the designation of a non-exhaustive list of covered 

investments. The choice of such a vague and unqualified wording points to the will of 

the parties to protect the widest possible kinds of assets under the BIT.
45

 In view of 

the above, there is nothing whatsoever in the BIT, indicating the exclusion of the 

Award from its protective scope.  

27. On the same wavelength, Claimant submits that the Award is also linked to 

Respondent‟s territory. As established by the Ambiente and Abaclat Tribunals, this 

requirement is determined with due regard to the nature of the asset under 

examination.
46

 That said, the territorial link of intangible assets, or generally those of a 

purely economic nature, is determined according to distinct criteria to the ones applied 

for tangible assets.
47

 More specifically, according to Prof. Schreuer, in such cases the 

territorial nexus should be determined by the location of the debtor.
48

 In casu, the 

payment of damages granted by the Award burdens the Respondent.
49

 

28. Even following the view t that assets of a pure economic nature form a 

territorial nexus with the location of the beneficiary,
50

 it is submitted that the Award 

possesses inextricable ties with Respondent‟s territory; for, it is there that the relevant 

taxes will be paid, as well as the considerable costs in the course of its never-ending 

enforcement proceedings.
51

 Besides, given that the forum selection clauses included in 

contracts are immaterial for the determination of their territoriality,
52

 the fact that the 

Award was rendered in Reef by no means affects its territorial link with Respondent.  

29. Therefore, the Award falls under the broad scope of definition under Art.1(1) 

BIT and correspondingly, there is no stumbling block to its protection as an 

investment. 

                                                
43

 Bjorklund, ¶ 7.53.  
44

 Saipem, Jurisdiction, ¶121; Poštová banka, ¶313.  
45

 Yanacca-Small, p.245. 
46

 Ambiente, ¶498; Abaclat, ¶374. 
47
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49
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51

 FTI Consulting Paper; Ray. 
52
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3. The Award is an Investment As the Transformation of the LTA 

30. Alternatively, Claimant submits that there is yet another ground for the 

protection of the Award under the BIT; namely, the transformation clause contained in 

Art.1(1). The clause specifically stipulates that “any change in the form of an 

investment does not affect its character as an investment”.  

31. More specifically, the function of a transformation clause is to protect an 

investment regardless of any possible change of form.
53

 This was highlighted by the 

ruling of the Mondev Tribunal, which held that investments are protected under the 

BIT throughout their existence.
54

 By the same token, the Chevron Tribunal, based on 

the transformation clause included in the relevant BIT, stated that an investment 

continues to “be protected until its ultimate “disposal” has been completed”.
55

  

32. In the present case, Claimant held, inter alia, an investment in Mercuria in the 

form of the LTA, which was indeed an investment under Art.1(1)(c) BIT. This 

approach is confirmed by the Alpha Tribunal, which itself provided that a right to 

payment under a contract undeniably constitutes a claim to money.
56

 All the more so, 

the LTA clearly qualifies as a right conferred under contract to “undertake any 

[...]economic activity” under Art.1(1)(e) BIT.  

33. Taking the aforementioned into consideration, Claimant submits that the 

Award forms the crystallization of the LTA, after the latter‟s unlawful termination by 

Respondent‟s NHA. For this purpose, Claimant points this Tribunal‟s attention to the 

illustrative findings of the Frontier Tribunal, which amply established that the award 

was an investment by virtue of the transformation clause of the BIT.
57

 In this vein, the 

transformation clause of Art.1(1) BIT renders the Award an investment, since after the 

termination of the LTA, Claimant‟s rights under the contract were upheld by the 

Tribunal in Reef.
58

  

34. Respondent cannot persuasively rely on  the findings of the GEA Tribunal, 

since, besides  the severe criticism they received,
59

 they were based on a factual 

background decisively different from the case at hand. In particular, the basic contract 

did not contain an arbitration clause, being the missing link between the contract and 

                                                
53

 Clasmeier, pp.100-102. 
54

 Mondev, ¶80; Chevron, Interim Award, ¶183. 
55

 Chevron, Interim Award, ¶183. 
56

 Alpha, ¶288. 
57

 Frontier, ¶231. 
58

 Facts, ¶17. 
59

 White Industries, ¶7.6.8.; Mansinghka/Srikumar, pp.14-15; Clasmeier, pp.88-90.  
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the arbitral award; quite the contrary, that clause was only included in the settlement 

and repayment agreements between GEA and Ukraine which were concluded after the 

breach of the contract.
60

  

35. For these reasons, the Award can be considered to fall either under Art.1(1)(c) 

BIT, or under the transformation clause of Art.1(1) in fine. Consequently, this 

Tribunal is invited to uphold its ratione materiae jurisdiction upon the present dispute. 

B. The Award Is Part of Claimant’s Overall Investment in Respondent’s 

Territory 

36. Additionally to being an investment by itself, the Award constitutes part of 

Claimant‟s investment activity in the territory of Mercuria. This operation comprises 

of the patent, the LTA, and the manufacturing base that Claimant maintains there.  

37. It is only reasonable that an investment, by nature, involves numerous 

transactions.
61

 These cannot be viewed in isolation, but rather constitute a holistic 

operation, “each element of which, standing alone, might not in all cases qualify as an 

investment”.
62

 In that regard, what actually matters is that the entire venture, of which 

an asset forms part, ultimately qualifies as an investment.
63

  

38. This is precisely the case here, as Claimant has had a long-term investment in 

Mercuria, which comprises of numerous assets and ventures. Apart from the LTA, 

Claimant holds an investment in the form of immovable property, protected under 

Art.1(1)(a) BIT. In particular, Claimant maintains in the territory of Respondent a 

manufacturing base, including a unit specialized in the production of the greyscale 

medicine,
64

 as well as additional land and equipment.
65

 Last but not least, the patent 

itself is expressly covered under Art.1(1)(d) BIT. In turn, the Award, constitutes an 

organic part of Claimant‟s investment, being essentially the extract of the LTA after 

its termination, and cannot be examined in isolation from Claimant‟s patent and 

manufacturing units which themselves served the LTA‟s realization.  

39. This line of thought has been adopted by several arbitral tribunals dealing with 

awards as investments. For instance, the Tribunal in Saipem established that an award 

qualified as an investment by virtue of claimant‟s contract rights in the respondent 

                                                
60
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61
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62
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63
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state.
66

 This landmark decision was followed by the ATA and White Industries 

Tribunals, while the Gavazzi Tribunal recently clarified that the Award is an 

investment, not only in and of itself but also as part of a unified transaction.
67

  

40. All in all, it becomes clear that the patent, the manufacturing units, the LTA 

and the Award, as a manifestation of Claimant‟s 18-year presence in Mercuria, form 

the pieces of the puzzle of Claimant‟s investment operation. Each separate a piece of 

that puzzle, including the Award, are to be protected under the BIT.  

C. Even if not required, Claimant’s investment satisfies any criteria additional to 

the BIT 

41. Claimant is conscious that Respondent may be tempted to import extraneous 

criteria to the definition of investment of the BIT, as a last means to prevent the 

coverage of the Award thereunder. Claimant underscores that the definition contained 

in the BIT should be the sole guide in order to determine whether there is a protected 

investment.
68

 Additional requirements that could only be relevant in applying Art.25 

ICSID Convention,
69

 albeit again with hesitation,
70

  have definitely no merit in the 

present case.  This was also confirmed by the Anglia and White Industries Tribunals, 

which starkly refused to apply the so-called Salini-test.
71 

 

42. Assuming though that this Tribunal considers these elements, Claimant asserts 

that they are indeed present in its overall transactions in Mercuria, including the 

Award. These criteria “are not fixed or mandatory as a matter of law”,
72

 but instead 

“mere examples”
73

 that facilitate the recognition of an investment.
74

 Moreover, they 

are interrelated and thus they should be examined as a whole in order to assess the 

existence of an investment.
75

  

43. Still, for the convenience of this Tribunal, Claimant will demonstrate that its 

overall investment satisfies these elements; i.e. the commitment of an economic value 

(1), the duration (2), and the assumption of risk (3).
76
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1. Commitment of an economic value 

44. Claimant submits that it has made a sufficient economic commitment to its 

investment. As stipulated by earlier jurisprudence, such commitment can take various 

forms; it is not required to be monetary, as it can take any form, including the 

commitment in kind, know-how, or equipment.
77

 Thus, there is no standard “monetary 

threshold.”
78

 It follows that Claimant‟s contribution of know-how as enshrined in its 

patent,
79

 falls squarely in this category. After all, as established in Romak, a patent 

qualifies as a contribution in itself.
80

 Further, Claimant has also made a considerable 

commitment by virtue of the additional land and machinery it purchased in order to 

meet its obligations under the LTA.
81 

 

 

 2. Duration 

45. As far as duration is concerned, Claimant submits that it is not mandatory for 

the existence of an investment.
82

 However, if this Tribunal wishes to set such a 

restriction, Claimant would like to clarify that a duration of 2 to 5 years is more than 

sufficient.
83 

In addition, the various Tribunals have considered the element of duration 

as referring to the intended duration of the investment.
84 

 

46. Again, it is almost self-evident that Claimant‟s investment satisfies this 

element. Claimant cooperated with the state of Mercuria for 9 years, attempting to 

mitigate critical diseases.
85

 Claimant still has an active presence, as a seller of health 

and lifestyle products.
86

 In parallel, Claimant did not only secure a patent with a 

lifespan of at least 20 years,
87

 but it also concluded the LTA for a total period of 10 

years.
88

 As a result, the duration of Claimant‟s investment, is, under all points of view, 

sufficient, even for the most rigid of criteria.  
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3. Risk 

47. Finally, the element of risk is also satisfied in the present case. It has been 

accepted that any kind of risk, even a commercial one is sufficient.
89

 Claimant has 

undertaken risk, even by investing in Respondent‟s territory. In this line of thought the 

RREEF Tribunal eloquently stated that, “even the passive holding of an investment 

[...] entails risk”.
90 

 

48. This assumed risk is only magnified considering the existence of a long-term 

cooperation between the parties.
91

 The very conclusion of the LTA led to the 

undertaking of the risk of non-performance, a risk that actually materialized with the 

termination of the LTA.
92

 As confirmed by Professor Schreuer “the very existence of 

the dispute [is] seen as an indication of risk”,
93

 including a dispute over payment, as 

added by the Phoenix Tribunal.
94

  

49. Conclusively, Claimant submits that the Award is a protected investment and 

this Tribunal has jurisdiction, regardless of the specific test that is applied.  

 

 II. THE INVOCATION OF THE DENIAL OF BENEFITS CLAUSE HAS NO 

EFFECT IN THE PRESENT DISPUTE 

 

50. Respondent, aware that its jurisdictional objection lacks any standing, is now 

attempting to deny Claimant the benefits of the present BIT by invoking Art.2(1). It is 

striking that after 9 years of close cooperation between Claimant and the Mercurian 

Government and an overall 18-year active presence in the country, Respondent now 

alleges that Claimant is a “mere mailbox company” established by third-state 

investors.
95

 

51. Be that as it may, Respondent bears the burden accompanying such an 

implausible claim. In full accordance with Art.27(1) of the PCA Arbitration Rules 

2012 (“PCA Rules”) and as confirmed by several arbitral tribunals,
96

 it is Respondent 

that has the onus to prove that the conditions of Art.2(1) BIT are met. In this vein, the 
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Amto Tribunal stressed that a different approach that would require the claimant to 

provide the corporate structure of its investment, however convenient, would 

ultimately result in an unacceptable modification of the basic rules of burden of 

proof.
97

 

52. In light of the above, Claimant submits that the invocation of the denial of 

benefits clause has no effect in the first place, since Respondent failed to raise this 

objection promptly (A). In any event, Respondent‟s allegations are of no avail, since 

Claimant has substantial business activities in the territory of its home state (B).  

A. Respondent has not denied timely the benefits of this BIT to Claimant 

53. It is Claimant‟s position that Respondent not only has to invoke the denial of 

benefits clause but further, it should have done so before arbitral proceedings had been 

initiated.  

54. More particularly, reading the phrase “reserves the right”
98

 under the auspices 

of Art.31(1) of the VCLT, it is clear that the benefits of the BIT cannot be denied 

automatically.
99

 This is a shared view in arbitral jurisprudence, which, dealing with an 

identical wording, has underlined that the host state needs to affirmatively raise this 

objection.
100

 Indeed, had the Parties opted for an automatic exclusion of certain 

investors from the protection of the treaty, they would have provided such an 

exception in the definition of “investor”,
101

 similarly to the case of the Slovak 

Republic-Switzerland BIT.
102

 Alternatively, the Parties could have adopted a phrasing 

similar to Art.VI of the ASEAN Framework Agreement, which provides that “the 

benefits shall be denied”.
103

  

55. Even more so, the term “reserves” creates the obligation of a timely 

invocation of the denial of benefits clause, as interpreted in light of the object and 

purpose of the BIT at hand. The Preamble of the BIT stipulates that the purpose of its 

conclusion is first and foremost the promotion of “greater economic cooperation” 

between the Parties,
104

 as well as the protection of the investor‟s interests through 

“effective means of asserting claims [...] through international arbitration”.
105

 As a 
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result, one cannot consider the denial of benefits clause as lawfully raised if these 

objectives are rendered void. 

56. In that regard, a multitude of arbitral tribunals have established that the 

objective of economic cooperation cannot be achieved if an investor with a long-term 

presence in the host state is suddenly denied its right to invoke the protection of the 

BIT.
106

 In particular, the Plama Tribunal, in its watershed decision, highlighted that 

the host state should notify the investor of its intention to invoke the denial of benefits 

clause before the realization of the investment.
107

 

57. This prior notification would allow the investor to decide whether to invest in 

the host state, or to organize its activities so as to qualify for protection under the 

BIT.
108

 As the Tribunal in Khan Resources reiterated, until such a notification takes 

place, the investor is legitimately expecting that it fully protected in the event of a 

violation of the BIT.
109

   

58. In the present case, Respondent was presented with a lot of instances when it 

was able to comment on Claimant‟s corporate state of affairs. More specifically, 

Respondent had cooperated with Claimant in several agreements, including the 

HIV/AIDS Partnership
110

 and the LTA.
111

 However, Respondent ironically chose to 

do so after Claimant had initiated the current proceedings.
112

 

59. At the least, it is Claimant‟s submission that it should have been notified 

before the commencement of the current proceedings. This line has been followed by 

several arbitral tribunals, which denied to examine the merits of the denial of benefits 

objection that was brought forward during the proceedings.
113

 Nonetheless, even at 

this time, Respondent did not raise this issue; neither did it answer Claimant's Notice 

of Intent nor did it exercise this right during the amicable negotiations,
114

 where the 

parties are supposed to discuss the issues comprising the dispute.
115

 

                                                
106

 Plama, Jurisdiction, ¶161; Liman, ¶225; Khan Resources, ¶¶425-429. 
107

 Plama, Jurisdiction, ¶161. 
108

 Plama, Jurisdiction, ¶161. 
109

 Khan Resources, ¶¶426-429. 
110

 Facts, ¶8. 
111

 Facts, ¶9. 
112

 Response, ¶5. 
113

 Stati, ¶745; Ampal, ¶¶151,170; Khan Resources, ¶431. 
114

 Notice, ¶4. 
115

 Abaclat, ¶560; Tradex, ¶184; Born/Šćekić, p.240. 



31 
 

60. On the same wavelength, as the majority of tribunals have established, the 

invocation of the denial of benefits clause can only have prospective effect.
116

 The 

prospective operation of article 2(1) BIT corresponds perfectly to the very wording of 

the clause, as the present tense of the terms “own”, “control”, “has no substantial 

business activities” and “is organised” indicates that the provision takes effect from 

the exercise of the right.
117

 As the Liman Tribunal has established, if a retrospective 

effect were to be accepted, the very notion of legal certainty would be violated.
118

  

61. For all these reasons, it is Claimant‟s firm submission that the belated exercise 

of the denial of benefits clause by Respondent should not be taken into consideration 

in the present proceedings. 

B. In Any Case, The Requirements of the Denial of Benefits Clause Are Not 

Fulfilled 

62. Even in the event that this Tribunal deems necessary to examine Respondent's 

untimely objection, Claimant submits that the prerequisites of Art.2(1) are not 

satisfied. The host state‟s right to deny the benefits of the BIT is not unrestrained but 

subject to two cumulative requirements;
119

 first, the investor must be owned or 

controlled by nationals of a third state, and second, it should not have substantial 

business activities in its home state.
120 

As a result, if one requirement is not met, the 

host state cannot validly invoke the denial of benefits clause, which is precisely the 

case here. 

63. Claimant has never denied that it is part of a large pharmaceutical corporate 

group, which has companies seated in different countries, and directors and 

shareholders of multiple nationalities.
121

 For this reason, it is of no particular merit to 

locate Claimant‟s ultimate ownership or control.  

64. However, observing Claimant‟s operational structure and the timeline of its 

activities, one can only wonder how a company of such a status could possibly not 

have substantial business activity in its home state. Even though the BIT does not 

include a definition of the term “substantial”, the provision clearly aims to bar from 

the treaty‟s protection “mailbox” companies, which barely satisfy the minimum 
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requirements necessary for their legal existence.
122

 This approach has further been 

followed by the Alps Tribunal which required little more than the mere incorporation 

of the company in order to determine the existence of real economic activity.
123

 

65. In more illustrative terms, the Amto Tribunal, examining the virtually identical 

denial of benefits clause of Art.17 Energy Charter Treaty (“ECT”), held that the term 

“substantial” encompasses activities  

“of substance, and not merely of form'. It does not mean 'large', and the 

materiality not the magnitude of the business activity is the decisive 

question.”
124

  

In particular, the tribunal in that case considered a bank account, two employees, 

office premises, and the payment of taxes sufficient components of substantial 

business activity.
125

   

66. Claimant‟s operations fall squarely within this definition. Upon initiating its 

business activities, it held an office space and a bank account, maintained personnel, 

and paid taxes, all of which were conducted in Basheera.
126

 In particular, since 1998, 

Claimant‟s personnel has been comprised of 2 to 6 permanent employees, including a 

manager, an accountant, a commercial lawyer and a patent attorney.
127

 

67. To the present day, it has expanded its operations to the management of its 

patent portfolio,
128

 and the conclusion of contracts with states and State entities.
129

 For 

this purpose, it has been assigned numerous patents,
130

 one of them in Basheera,
131

 as 

these are the cornerstone of every pharmaceutical company.
132

 Supposing that 

Claimant was indeed a “mere mailbox company”, as Respondent contends, it would be 

rather unreasonable to entrust it such valuable assets. 

68. Seen in this light, it is not Claimant‟s activities, but instead Respondent‟s 

objection that lacks in substance. Consequently, this Tribunal should grant Claimant 

the protection it is entitled to under the BIT and proceed to the examination of its 
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claims, without being misguided by Respondent‟s covert attempts to forestall the 

adjudication of the present dispute.  

III. THE ENACTMENT OF LAW AND THE GRANT OF THE COMPULSORY LICENSE 

HAVE VIOLATED THE FAIR AND EQUITABLE TREATMENT STANDARD  

69. According to Art.3(2) Mercuria-Basheera BIT, Respondent has undertaken the 

obligation to accord Fair and Equitable Treatment (“FET”) to investors from 

Basheera. However, Respondent has manifestly failed to do so, in a number of 

different occasions. To begin with, Respondent has violated Atton Boro‟s IP rights, 

completely disregarding the dreadful consequences its actions were bound to bring 

upon Claimant.  

70. Absent any reference to international law or the customary minimum standard 

of treatment, Art.3(2) BIT is to be interpreted as an autonomous standard.
133

 In their 

ordinary meaning, the terms “fair” and “equitable” capture a treatment which is 

“just”, “even-handed”, “unbiased”, and “legitimate”.
134

 The scope of this standard is 

to be determined on a case-by-case basis.
135

  

71. Claimant submits that the introduction of Law No.8458/09, permitting the 

issuance of compulsory licenses, and the grant of a license to HG-Pharma violated its 

legitimate expectations (A). By the same token, Respondent can by no means evade 

its liability for the said violations of the BIT under Art.12 BIT or the customary 

international defense of necessity, as reflected in Art.25 ILC (B). 

A. Respondent’s actions frustrated Claimant’s legitimate expectations 

72. Claimant initiated and expanded its investment in Mercuria based on 

legitimate expectations for a stable legal framework, which were shattered by the 

enactment of the new IP Law (1). Furthermore, Claimant reasonably expected that 

Respondent would abide by its obligations under the TRIPS Agreement (2). 

 

1. Claimant could not have foreseen the radical amendment of Mercuria’s IPR 

regime  

73. Claimant‟s investment in Mercuria was not a decision taken in the spur of the 

moment. As any prudent investor, Claimant based its decision on an objective 

assessment of the existing legal environment and, more importantly, on the assurances 
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of state officials. Through such representations, Respondent created Claimant‟s 

legitimate expectations for a stable and predictable legal framework and constantly 

fostered them during its operations in its territory (a). However, the modification of 

the legislation constitutes a sea-change, which could not possibly be predicted by 

Claimant (b). 

a. Respondent built up Claimant’s legitimate expectations for a 

stable and predictable legal framework  

74. Claimant submits that the majority of arbitral tribunals, including those in El 

Paso and Saluka cases, have acknowledged that legitimate expectations are the 

quintessential element of the FET standard.
136

 This element provides for the stability 

of the legal framework of the host state,
137

 for, it is only by this stability that an 

investment can be safely initiated and carried out. This need becomes even more 

apparent when the investor has received assurances by the representatives of its host 

state.
138

 Having taken those into account, an investor can only expect that the state 

will remain true to its word. 

75. Such expectations are usually forged at the time the investment is realized.
139

 

But this does not mean that by the time the investment is initiated, the state can turn 

the tables at will. In this spirit, the Kardassopoulos Tribunal underlined that legitimate 

expectations created by reassurances following the initiation of the investment are 

equally protected under the FET standard.
140

 Similarly, the Frontier Tribunal, in line 

with the view of Professors Schreuer and Kriebaum,
141

 remarked that 

“where investments are made through several steps, [...]legitimate 

expectations must be examined for each stage at which a decisive step is 

taken towards the creation, [...]of the investment.”
142

 

76. This is clearly the case at hand. Every step Claimant took for the initiation and 

the expansion of its investment was preceded by specific assurancess related to the 

stability of the legal regime. As the Micula Tribunal highlighted, representations of 

government officials create legitimate expectations, regardless of whether the state 

sought to be bound by them.
143

 Such statements weigh even more when they are made 
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successively by more state officials, especially when those are higher state 

executives.
144

 In the present case, Claimant was enticed by promises for a stable legal 

framework made by two Mercurian high-ranked representatives. 

77. The first such statement was made by the Minister for Health in 2004.
145

 This 

was directly linked to Claimant, since it concerned the success of the HIV/AIDS 

Partnership in which it participated.
146

 The Minister reaffirmed Respondent‟s 

commitment to maintain a “stable, progressive IPR regime” and highlighted the role 

of patents in overcoming health crises, characterizing them as “the cornerstone of the 

innovative pharmaceutical industry”.
147

 Thus, Claimant reasonably believed that 

Respondent would indeed “empower and engage rightholders”,
148

 instead of 

amending the legal framework to their detriment. 

78. Following up on the Minister, the day after, the President stated that Mercuria 

would “roll out the red carpet for investors”.
149

 Notably, this statement was posted on 

his official Twitter account, which serves as the main tool for communicating the 

governmental policy and has more followers than the most prominent political leaders 

worldwide.
150

 Both these declarations were decisive for Claimant to proceed to the 

conclusion of the LTA with the NHA only a few months later.
151

 

79. In parallel, the Minister for Health fortified Claimant‟s legitimate expectations 

in 2006.
152

 More precisely, she stated that, in view of the growing number of patients, 

Mercuria would take the appropriate measures to secure access to greyscale 

medicines.
153

 Given that Claimant was the one providing Sanior, it was safe for it to 

perceive this statement as a reassurance for its patent. Having that in mind, Claimant 

upgraded its operations by purchasing land and equipment.
154

 

b. The drastic change of the IPR regime smashed Claimant’s legitimate 

expectations  

80. As the CMS Tribunal remarked, the FET standard does not require the 

suspension of the state‟s regulatory power; rather, it opts to prevent the dismantlement 
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of the legal framework, contrary to reassurances undertaken.
155

 In essence, a balance 

should be struck between the host state‟s regulatory power and the investor‟s 

legitimate expectations.
156

 In the highly illustrative words of the El Paso Tribunal, the 

FET standard is violated when the measures taken exceed the “acceptable margin of 

change”.
157 

 

81. However, Respondent‟s modification of the IPR regime went far beyond this 

“margin”. The magnitude of this change is best illustrated if compared with the 

decisions of the tribunals in other relevant cases. 

82. The Eli Lilly Tribunal held that the promise utility doctrine adopted by the 

Canadian courts did not represent a fundamental change from the previous utility test, 

since it was already solidly based in the domestic law.
158

 Thus, the Tribunal held that 

the new doctrine constituted an evolution rather than a radical departure.
159

 All the 

same, in the instant case, there was no provision for the authorization of compulsory 

licenses prior to 2009.
160

 

83. Additionally, the Philip Morris v. Australia Tribunal, when examining an 

abuse of rights claim, noted that the enactment of plain packaging measures was 

reasonably foreseeable by the claimant, since the Prime Minister and the Health 

Minister had already declared their plan to introduce such measures.
161

 By contrast, in 

the present case government officials made reassuring statements for legal stability
162

 

and the legislation was enacted overnight on 10 October 2009.
163

  

84. In fact, the case at hand is not materially different from the one in BG case. 

The Tribunal there found that the modification of an investor-friendly legal 

framework, contrary to specific representations made by Argentina, constituted a 

fundamental change.
164

  

85. In the same vein, the Eiser Tribunal held that the introduction of a novel 

legislation, violated the FET standard. Remarkably, it found that a two thirds 

reduction in earnings under the previous regime had “washed away” the investors‟ 

                                                
155

 CMS, ¶277. 
156

 Perenco, ¶560. 
157

 El Paso, ¶402. 
158

 Eli Lilly, ¶¶309,351,384. 
159

 Eli Lilly, ¶386. 
160

 PO3, L-1577-1578. 
161

 Philip Morris v. Australia, ¶566. 
162

 Facts, ¶8; Annex No.2. 
163

 Facts, ¶20; 
164

 BG, ¶307. 



37 
 

proceeds.
165

 The introduction of the new IP Law had the exact same effect on 

Claimant‟s revenues, since Claimant not only lost, similarly to Eiser, two thirds of its 

market share in Mercuria, but also faced significant losses in another three 

neighboring countries.
166

 

86. Thus, Respondent thwarted Claimant‟s legitimate expectations. The new law 

was a u-turn, which radically shifted the legal landscape, and drastically changed the 

rules of the game.  

 

2. Claimant expected that Respondent would act in consistency with its 

international obligations 

87. Claimant‟s legitimate expectations have further been thrusted by the fact that 

Respondent granted a compulsory license to HG-Pharma without respecting the 

relevant requirements set out in the TRIPS Agreement (a). In this respect, Claimant 

submits that the Tribunal can interpret the BIT standards in accordance with 

international treaties (b). 

a. Claimant expected that the grant of the compulsory license would 

be in conformity with the TRIPS Agreement   

88. Claimant reasonably expected that even if Respondent reformed its IP 

legislation and granted a compulsory license, it would act in conformity with the IP 

protection set out in the TRIPS Agreement. First, Claimant expected that, pursuant to 

Art.31(b) of this Agreement, negotiations would be conducted for the grant of a 

voluntary license before its authorization to HG-Pharma to manufacture Valtervite. 

Second, Claimant anticipated that it would be given adequate remuneration, according 

to Art.31(h). Respondent completely disregarded both of these requirements.   

89. However, at no point did Claimant participate in any reasonable negotiations 

with the proposed user of its patented ingredient. What is more, Claimant was never 

informed of the issuance of the compulsory license. However, this is a mandatory 

requirement under Art.31(b) TRIPS, regardless of whether it is provided under the 

national Law.
167

 

90. The same applies with regard to the provision of remuneration under Art.31(h) 

TRIPS. Α pharmaceutical company, unlike generic drug manufacturers, spends 
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colossal amounts of money in R&D, a process which stretches up to 14 years.
168

 This 

involves research, preclinical, clinical and postapproval trials, which are worth 8 to 

10% of the medicines‟ value.
169

 Besides, the average royalties in the pharmaceutical 

sector scale up to 5% or more.
170

 Therefore, Claimant could not possibly agree that 

such a meagre amount of 1% royalty corresponds to the “billions of dollars”
171

 that it 

has spent in R&D.  

91. Indeed, countries which faced equally threatening diseases granted higher 

remuneration to patent holders, as illustrated in the table below. In India, the 

competent authority granted Natco Pharma a compulsory license to manufacture 

Bayer‟s cancer drug, which treats cancer, and fixed the royalty to 6%.
172

 On top of 

that, the courts of India, based on an identical IP Law provision, increased the royalty 

payable to 7%.
173

 Additionally, it is indicative that states encountering the HIV/AIDS 

epidemic set higher royalty rates than in the present case.
174

  

Developing Countries Disease Royalty Rate 

India (Bayer v. Natco) Cancer 7% 

Malaysia AIDS 4% 

Zambia AIDS 2.5% 

Mozambique AIDS 2% 

 

92. Having the aforementioned in mind, the 1% royalty was clearly inadequate. 

Hence, the grant of the compulsory license thwarted Claimant‟s legitimate 

expectations, since it did not meet even the minimum standard of protection, as 

enshrined in international covenants.  
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b. The FET Standard Can Be Interpreted in Light of the TRIPS Agreement  

93. The Response to the Notice of Arbitration hardly leaves any doubt that 

Respondent has been utterly confused by Claimant‟s reference to the TRIPS 

Agreement. The former stated that Claimant  

“has no standing to bring claims relying on obligations contained 

in the TRIPS Agreement before this tribunal deciding an 

investment dispute”.
175

 

However, Claimant turns to the TRIPS Agreement in the process of interpreting the 

FET standard. 

94. The canons of interpretation under Art.31(3)(c) VCLT, allow for the reference 

to TRIPS as a relevant rule for interpreting the FET standard under Art.3(2) BIT. In 

detail, Basheera and Mercuria are parties to both treaties.
176 

Additionally, both TRIPS 

and the present BIT cover the same subject matter, as illustrated by the contextual 

interpretation of the latter.  

95. In particular, Art.1(1)(d) BIT recognizes IPR as protected investments, while 

the MFN clause of Art.4(2) allows the introduction of more favorable rules regulating 

such rights. More fundamentally, the preamble crystallizes the Parties‟ purpose to 

build “on their respective rights and obligations under the Marrakesh Agreement”.
177

  

96. Accordingly, Art.64 TRIPS and Art.23 DSU, which confer upon the DSB 

exclusive jurisdiction with regard to WTO related disputes, do not preclude such an 

interpretation. As long as this interpretation does not serve as a means to bring a 

TRIPS claim before an arbitral Tribunal, the provisions of the latter constitute useful 

guidance when interpreting the standards of protection under a BIT.
178

 

97. In this vein, the Eli Lilly Tribunal clarified that it had the discretion to resort to 

other applicable rules of international law, as prescribed by the governing law of that 

dispute.
179

 Similarly here, the BIT should be “read with applicable rules of 

international law”.
180

 This also concurs with the principle of harmonization, which, as 

Dr. Klopschinski explains, advocates for a treaty interpretation in line with the 

complete set of international law rules.
181
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98. Notably, the Urbaser and Murphy II Tribunals have recognized that legitimate 

expectations may derive from a State‟s international obligations.
182

 Moreover, in Total 

the Tribunal used an article of another WTO Agreement as “guidance” to determine 

whether the claimant had been accorded fair and equitable treatment.
183

 The SD Myers 

Tribunal considered breaches of international obligations when examining an FET 

violation.
184

 

99. Based on these considerations, Claimant submits that the TRIPS Agreement is 

an appropriate means for interpreting the FET standard under Art.3(2) BIT. At the end 

of the day, the WTO Agreements may have been signed by governments, but they are 

intended to serve “the welfare of the peoples of the member countries”.
185

 

 

B. Respondent’s Actions Are Not Exempt Under Either Art.12 BIT or the 

Customary Necessity Defense 

100. Respondent‟s actions cannot be exempted from liability either by virtue of 

Art.12 BIT (1) or under the customary international law defense of necessity as 

depicted in Art.25 ILC (2). 

1. Respondent’s actions are not exempt under Art.12 BIT 

101. The Non-Precluding Measures (“NPM”) clause of Art.12 BIT cannot serve as 

an escape route for Respondent in order to rule out the wrongfulness of its actions. It 

is not sufficient for Respondent to establish that the enactment of law and the grant of 

the license were objectively
186 

“necessary” to safeguard any “essential security 

interests”, but also that these measures were taken specifically “in time of war or 

armed conflict, or other emergency in international relations” in order to be 

exempted.  

102. This wording strongly resembles the language used in Art.XXI GATT and 

therefore conclusions about its scope can also be drawn from its application in WTO 

practice, which is even more relevant given that both Basheera and Mercuria are WTO 

members.
187

 Following this methodology, also followed by the Continental Tribunal 

when applying the NPM clause of the Argentina-US BIT,
188

 Claimant underscores 
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that the relevant clause of Art.XXI GATT has been invoked by parties imposing trade 

restrictions when tension arises in the relationship with other states.
189

 Not only is this 

not the case here, but no other existent or imminent emergency in Respondent‟s 

international relations has been demonstrated by the latter.  

103. Therefore, Respondent should not be allowed to use the NPM clause‟s 

loophole to be exempt from liability under the BIT.  

2. Respondent’s Actions Are Not Exempt Under the Necessity Defense of 

Customary International Law 

104. The customary international law defense of necessity enshrined in Art. 25 ILC 

is equally of no avail to Respondent.
190 

This provision sets a high threshold for its 

invocation, as illustrated by its negative phrasing,
191

 and the burden rests upon 

Respondent  to prove its strict cumulative requirements.
192 

 

105. First, no measure can be considered “the only way” to safeguard an essential 

security interest when there are other means available, even more burdensome.
193

 In 

casu, instead of authorizing compulsory licenses, Respondent could have adopted 

measures similar to the Mercuria Comprehensive HIV/AIDS Partnership, which 

effectively increased access to treatment for AIDS patients and reduced by half the 

price for the relevant drugs.
194

  

106. Second, Respondent is precluded from invoking Art.25 ILC, since it 

contributed to its alleged state of necessity. In 2008, Respondent admitted that it had 

undervalued the severity of the situation with regard to greyscale.
195

 Were its 

calculations accurate, it could have dealt earlier with the spread of the disease.
196

 

Lastly, irrespective of whether this Tribunal accepts the necessity defense, Claimant is 

still entitled to recover its losses, according to Art.27 ILC, once the state of defense 

has been lifted.
197

 

107. Conclusively, Claimant submits that the enactment of the Law No.8458/09 

and the subsequent grant of the license to HG-Pharma patently violated the FET 
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standard and Respondent cannot escape from its responsibilities by invoking Art.12 

BIT or Art.25 ILC. 

IV. RESPONDENT IS LIABLE UNDER ARTICLE 3 OF THE BIT FOR THE 

CONDUCT OF ITS JUDICIARY IN RELATION TO THE ENFORCEMENT 

PROCEEDINGS 

108. Having obtained an Award in its favor due to the unlawful termination of the 

LTA, Claimant resorted to the domestic courts of Mercuria in order to enforce it. One 

would reasonably expect that enforcement proceedings would be expeditiously 

concluded, especially since Mercuria is a party to the New York Convention 

(“NYC”); nevertheless, the NHA‟s delay tactics, the preferential conduct of the 

Mercuria‟s judiciary, the grant of a bundle of adjournments, let alone the retroactive 

application of judicial decisions, effectively trapped Claimant in a snail-paced 

procedure, which has already lasted for over seven years. 

109. It is Claimant‟s contention that such a delay in a country which is a party to 

the NYC, such as Mercuria, represents an unreasonable and unacceptable delay by 

objective and international standards, which international jurisprudence has linked to 

instances of arbitrariness and unfairness, in addition to denial of justice.
198

  

110. Hence, Claimant asserts here that, by virtue of the overall conduct of  its 

judiciary in relation to the enforcement proceedings, Respondent violated Art.3(2) 

BIT by failing to provide Claimant with fair and equitable treatment (A); by impairing 

Claimant‟s investment through unreasonable and discriminatory measures (B); and, 

overall by denying justice to Claimant (C). 

A. Claimant was treated unfairly and inequitably  

111. The delay to the enforcement proceedings evidences that Respondent stripped 

Claimant of any effective means to vindicate its rights under the Award (1), and 

shattered its legitimate expectations (2), in blatant violation of the FET standard under 

Art.3(2) BIT. 

1. Claimant was unable to effectively assert its rights before the High Court of 

Mercuria 

112. As already established above, the scope of the FET standard is to be specified 

on an ad hoc basis. The Preamble of the Mercuria-Basheera BIT reads as follows: 
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“Recognizing the importance of providing effective means of asserting 

claims and enforcing rights with respect to investment under national law 

as well as through international arbitration.”
199

 

113. Consistent with Art.31(1) VCLT, a treaty provision should be interpreted 

according to the ordinary meaning of the terms, and in the treaty‟s context. Along the 

same lines, the Eiser Tribunal remarked that the meaning of the FET standard should 

be determined in view of the whole treaty and “not on some Platonic plane”.
200 

Thus, 

the inclusion of the effective means standard in the Preamble, which crystallizes the 

purpose of the BIT,
201 

demonstrates the shared intent of the Parties to subsume the 

effective means standard within the meaning of the FET clause. The former calls for 

the protection of investments via regulatory and procedural means which ensure the 

accessibility of the host state‟s courts and the effective resolution of the investors‟  

claims.
202 

In essence, any undue delay renders these means ineffective.
203

 

114. The reasonableness of the delay is assessed in concreto
204

 according to certain 

key factors; namely, the complexity of the case, the significance of the subject-matter, 

the need for rapidity in resolving the dispute, the conduct of the litigants and of the 

court.
205

 

115. Firstly, the enforcement of the Award in casu is far from complicated or of 

such significance as to explain away the delay. Generally, such enforcement 

proceedings only require a prima facie demonstration that there is a valid arbitration 

agreement and an enforceable award, according to Art.IV NYC.
206

 In a very similar 

context, the Tribunal in White Industries found that claimant‟s enforcement 

application lacked any complexity.
207

 In the case at hand, and lacking any distinctive 

reason that could add to the complexity of enforcement proceedings, a rapid 

adjudication was both feasible and required. 

116. At the same time, the objection to the enforcement for reasons of public 

policy, under Art.V(2)(b) NYC, is not a matter of complexity, but solely the NHA‟s 

strategy to delay the proceedings. The Article in question encompasses “something 
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extreme”,
208

 that would allow the non-enforcement of fraudulent, oppressive, or 

scandalous awards.
209

 Here, as the Award is far from being considered within these 

instances, the NHA raises this objection in order to drag Claimant into a languish 

procedure.  

117. In fact, it was the interplay between the NHA and the Court which generated 

the delay. Notably, it took the NHA an entire year to stand before the Court,
210

 and yet 

another year only to submit a short response.
211

 Still, the Court turned a blind eye to 

the NHA‟s numerous absences,
212

 and further granted it successive leaves and 

extensions,
213

 which often resulted in long periods of total inactiveness. 

118. Additionally, Respondent‟s narrative regarding the court congestion is, at best, 

unpersuasive. This situation is not an “absolute defence”, and it can only be invoked 

when the backlog is of limited duration and the host state takes action against it.
214

 

Otherwise the caseload is in itself an evidence of a deficient judicial system.
215

 In this 

regard, the Judge‟s reference to the “overwhelming caseload” cannot serve as a 

justification, since it was the Court which transferred the enforcement cases between 

the benches
216

 and, thus, deteriorated the already existing problem. Even if an investor 

was “presumed to have been aware” of Respondent‟s court congestion,
217

 this would 

not relieve the state of its obligation to assure the proper operation of its judiciary.
218

 

119. On the other hand, Claimant availed itself of all means to accelerate the 

proceedings. In Chevron, the Tribunal underlined that an unreasonable delay reveals 

the ineffectiveness of all local remedies, apart from the mechanisms that address the 

delay.
219

 In the matter at hand, Claimant even resorted to a Commercial Bench which, 

under the Commercial Courts Act 2012, would supposedly timely adjudicate 

commercial disputes.
220

 On the whole, Claimant diligently pursued its case by never 
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noting an absence, requesting hearings within a short time,
221

 and protesting against 

the NHA‟s attempts to delay the proceedings.
222

 

120. In view of the above, the seven year delay in the enforcement proceedings is 

nothing but unfair and inequitable, given Respondent‟s failure to provide Claimant 

with any effective means to enforce it rights. 

2.  The court delay frustrated Claimant’s legitimate expectations arising out of the 

New York Convention 

121. Additionally, the prolonged enforcement proceedings shattered Claimant‟s 

legitimate expectations. As required by the Enron, Saluka, and BG Tribunals and 

confirmed by academia, those expectations were founded on Respondent‟s legal 

framework, as well as assurances provided by State officials.
223 

 

122. More precisely, Claimant reasonably anticipated a faster adjudication process 

of the Award, considering that Respondent is a party to the NYC.
224

 In this context, 

the Saipem Tribunal ascertained that the NYC is binding upon the State, regardless of 

whether its provisions are implemented into the national legislation, pursuant to 

Art.27 of the VCLT and Art.3 ILC Articles.
225

  

123. Therefore, Claimant was entitled to believe that Respondent would honor its 

obligations under that treaty and in particular Art.III NYC, which provides that the 

awards are binding upon the parties and enforceable in their territory. Although the 

treaty does not circumscribe a time limit regarding adjudication, the rapid enforcement 

of arbitral awards is directed by the purpose of the treaty itself, as this is illustrated in 

Art.III.
226

 

124. This is all the more so, since the World Bank has recorded that the courts in 

the sub-Saharan African states carry out the enforcement proceedings solely within 6 

months, while in North African and Middle Eastern countries the proceedings are 

completed within almost 10 months.
227

 Indeed, in most developing countries awards 

are enforced in less than a year, notwithstanding their overburdened judiciaries.
228
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125. In sum, Respondent, this time due the tardiness of the enforcement 

proceedings, thrusted once again Claimant‟s legitimate expectation. 

B. Claimant Was Subjected to Unreasonable and Discriminatory 

Measures 

126. Apart from the delay itself, Claimant suffered from unreasonable and 

discriminatory measures, in breach of the non-impairment clause under Art.3(2) BIT. 

This provision protects against the state‟s actions and omissions, including 

proceedings,
229 

which negatively affect the investment.
230 

 

127. Tribunals examining non-impairment clauses regularly look to the ordinary 

meaning of the terms “unreasonable” and “discriminatory”.
231

 In particular, an act is 

discriminatory where there is no justification for a differential treatment under the 

same circumstances.
232

 It encapsulates treatment which is discriminatory in intent as 

well as in effect,
233

 and it may be based on grounds other than nationality.
234

  

128. If a sole example of such treatment during the proceedings needs be cited, it 

would be the Court‟s ironic reply to Claimant‟s reasonable objection. The Judge 

specifically stated that  

“private parties ought to be more accommodating of their public 

counterparts who have limited resources at their disposal. A delay in 

service of one rejoinder will hardly run a billion dollar corporation into 

the ground”.
235

  

129. Indeed, the High Court of Mercuria was far more accommodating to the 

NHA‟s requests. Although the latter had requested an extension of 6 weeks, 

conveniently enough, it was granted a total period of 17 weeks, and, later on, another 

17 weeks to file its rejoinder.
236 

Claimant, however, was provided with no more than 

10 weeks to conclude its submissions on the same matter.
237

At the same time, it took 

four consecutive objections for Claimant to obtain a "mere acknowledge[ment]" of 
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such a breach by the Court,
238 

while the Judge was quick to note the protest of the 

NHA‟s counsel that it was supposedly unable to contact its own client.
239 

 

130. Given that the two standards are disjunctively drafted, a finding of 

discrimination suffices in order to establish a breach of the non-impairment clause.
240

 

Nonetheless, the Court‟s conduct was also unreasonable, meaning arbitrary,
241

 

demonstrating “individual discretion”, and “founded on prejudice or preference rather 

than on reason or fact”.
242

  

131. The arbitrariness in the case at hand is plainly illustrated by the Court‟s more 

favorable treatment towards the NHA than to Claimant, which received nothing but 

silence in response to its numerous objections.
243

 Furthermore, the Occidental 

Tribunal held that an ambiguous situation created by contradictory regulations on the 

same matter evinced arbitrariness.
244

 Likewise, the existence of multiple and 

inconsistent judicial decisions on the jurisdiction of the Commercial Benches resulting 

in the shifting of cases added to the confusion of the proceedings.
245

 

132. All these actions plainly demonstrate that Claimant‟s investment, namely the 

Award, has been impaired. Claimant invites this Tribunal to see the facts for what they 

are, and acknowledge that the Court administered the proceedings in a discriminatory 

and arbitrary manner.  

C. Claimant was denied justice 

133. Finally, Claimant submits that the delay, along with the retroactive application 

of the 1 September 2013 decision, also amount to a denial of justice.  

134. It is rather uncontroversial that an undue delay in court proceedings can 

constitute a denial of justice.
246

 As remarked by Professor Jan Paulsson,  

“delays may be „even more ruinous‟ than absolute refusal of access, 

because in the latter situation the claimant knows where he stands and 

take action accordingly.”
247

 

135. On this wavelength, the Pey Casado Tribunal ruled that a seven-year delay in 

the court of first instance without reaching a decision constituted a classic case of 
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denial of justice.
248 

This is clearly the case at hand, where Claimant has spent more 

than seven years in a legal marathon before the High Court of Mercuria.  

136. Furthermore, the retroactive application of a new judicial decision, which 

represents a major departure from earlier case law and, thus, adversely affects the 

investor, may also lead to a denial of justice.
249

 Claimant has been denied justice by 

virtue of the application of a new decision of the Supreme Court to Claimant‟s 

pending case.
250

 Based on two decisions of the Supreme Court rendered on the same 

day, its case was transferred to the Commercial Benches of the High Court. 

137. One year later, on 1 September 2013, the Supreme Court deviated from its 

previous judgments by ruling that enforcement applications can only be adjudicated 

by the Regular Benches.
251

 Although the High Court at first declined to apply the 

decision for failure to state reasons, it finally abided by it, transferring Claimant‟s case 

to the regular benches.
252

  

138. This chronology of events squarely fits the findings of the ATA case, where the 

Tribunal held that Jordanian courts should not have retroactively applied a rule to 

arbitration agreements which preceded its entry into force.
253

 Equally, the decision of 

1 September 2013 should be applied solely to the proceedings following that date and 

not to Claimant‟s ongoing case.  

139. Respondent here through a bait-and-switch maneuver trapped Claimant into 

the regular benches of the Court, where the procedure had become even more 

sluggish.
254

  

Taken as a whole, it is not only the delay of the procedure itself, but, also, the Court‟s 

overall acts, which separately and collectively, fall short of the protection owed to 

Claimant under the BIT. Even in the unlikely occasion that the High Court eventually 

renders a decision, the violation of Claimant‟s rights cannot be undone, since “time 

cannot be recaptured”.
255

 Hence, Respondent cannot now avoid liability under 

Art.3(2) BIT. 
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V. THE TERMINATION OF THE LTA AMOUNTS TO A VIOLATION OF 

ART. 3(3) BIT 

140. Claimant submits that the unlawful termination of the LTA has not only 

breached the contract itself, but at the same time triggers Respondent‟s liability under 

the umbrella clause included in Art. 3(3) BIT. Under no circumstances does the 

arbitration clause included in the LTA or the arbitral award confirming the LTA‟s 

violation preclude this Tribunal from deciding on the violation of the umbrella clause 

(A). As a matter of fact, the ascertained contractual violation of the LTA by the NHA 

is actually attributed to Respondent (B) and it is elevated to a BIT violation on 

account of Art. 3(3) BIT (C).  

 

A. The commercial arbitration proceedings initiated under the LTA and the 

resulting Award do not preclude this Tribunal from examining the 

umbrella clause violation 

141. In its request for relief Claimant has made clear that Respondent should be 

held liable “for violations of the BIT”.
256

 The fact that Claimant relies on the 

termination of the LTA for the breach of the umbrella clause does not mean that it 

brings before this Tribunal a purely contractual claim. The LTA‟s termination is 

simply the source of two different claims; a contract claim and a treaty claim,
257

 which 

remain “analytically distinct”,
258

 and the pursuance of the one does not impede the 

investor from claiming its rights under the other.
259

 In casu, since Claimant advances 

treaty claims based on the umbrella clause, the existence of an arbitration clause in the 

LTA has no impact in the present proceedings.  

142. Furthermore, the fact that the Tribunal in Reef rendered a decision 

ascertaining the unlawfulness of the LTA‟s termination and granting Claimant 

damages does not impede this Tribunal from deciding on the violation of Art.3(3) 

BIT. Dealing with respondent‟s concerns about claimant‟s possible double recovery, 

the Chevron Tribunal held that “a favorable outcome in the national court 

proceedings” could not be considered a cogent reason to reduce claimant‟s requested 
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compensation in the arbitral proceedings.
260

 All the more so, the Tribunal in BIVAC v. 

Paraguay stated that in case the contractual forum renders a decision in favor of 

BIVAC‟s contractual claims, and Paraguay disregards that decision, the former has 

every right to bring an umbrella clause violation before the arbitral tribunal.
261

 This is 

exactly the case at hand. Although the Tribunal in Reef “conclusively decided” in 

favor of Claimant,
262

 Respondent, has been avoiding the enforcement of the Award for 

the last seven years.
263

 Therefore, Claimant is more than entitled to raise an umbrella 

clause claim before this Tribunal. 

143. This claim does not entail the re-examination of whether a breach of the LTA 

has occurred. Likewise, in Bosh v. Ukraine, where the relevant contract forum had 

already resolved the contractual dispute, the Tribunal was based on that decision to 

address the parties‟ arguments on the BIT violation.
264

 Accordingly, the findings of 

the Tribunal in Reef should serve as a basis for the decision of this Tribunal with 

regard to the breach of the present BIT. 

B. The NHA’s conduct is attributable to Respondent 

144. Claimant submits that Respondent cannot shield itself from liability by the 

mere fact that NHA‟s representative, and not one of Mercuria‟s Ministers signed the 

LTA; for, the conclusion and the termination of the LTA were acts of the State. 

Absent any rules on attribution in the BIT, tribunals tend to apply the ILC Articles, 

which reflect international customary law,
265

 in order to determine attribution with 

regard to contractual undertakings.
266

 In the case at hand, both the conclusion and the 

termination of the LTA are attributed to Respondent, since the NHA qualifies as an 

entity “empowered [...] to exercise elements of governmental authority” according to 

Art.5 of the ILC Articles (1), or alternatively, as an entity “acting on the instructions 

of, or under the direction or control” of Respondent as per Art.8 (2). 

 1. The NHA is authorized to exercise governmental authority 

145. Art.5 ILC provides for a two-fold test for an entity‟s conduct to be considered 

“an act of the State”; the entity must be generally authorized to exercise governmental 
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authority and it should in fact exercise it in the specific instance.
267

 In this respect, 

four factors should be taken into consideration, according to the ILC Commentary: the 

content of the powers, the way these powers are delegated, the purpose of their 

exercise, and the degree of accountability for performing these activities.
268

 In 

Maffezini, the participation of governmental bodies in the creation of the respective 

entity was considered crucial in deciding that the latter was entrusted to perform 

governmental functions.
269

 

146. In the case at hand, Respondent‟s National Health Authority was founded by 

the Central Government of Mercuria in 1998 to pursue the constitutional goal of 

ensuring access to healthcare for Mercurian people.
270

 Although the NHA has a 

separate legal personality, it is organized by NHA trusts, which are public sector 

corporations established by the National Health Authorities Act,
271

 and it is financed 

through national taxation.
272

  

147. The fact that it also receives some private contributions does not affect its 

dependency on Mercuria‟s paycheck. This was confirmed by the Tribunal in Bosh, 

where the entity in question, a public university, albeit state-funded, was receiving 

income from private sources. The university, established as a “separate legal entity” 

and operating with “a large degree of autonomy”, qualified as an entity empowered by 

law to exercise governmental authority, i.e. public higher education services.
273

 In the 

context of these services, the university in question provided regular proposals to State 

organs concerning the improvement of the higher education system of Ukraine; an 

additional factor that the Tribunal took into account when considering the delegation 

of governmental authority.
274

 Similarly, in the present case, the NHA submits Annual 

Reports to the Ministry of Health including recommendations for the improvement of 

the Mercurian public health system.
275

  

148. Notwithstanding the above, the NHA is also politically accountable to the 

Mercurian Government.
276

 Even the Mercurian courts referred to the NHA as a 
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“public counterpart” of Claimant.
277

 Hence, the NHA is entrusted with governmental 

powers, which were also exercised in the specific acts of the conclusion and 

termination of the LTA. 

149. Indeed, although Mercuria‟s state officials were not directly involved in the 

negotiation of the LTA,
278

 its conclusion was the materialization of Respondent‟s 

governmental policy. In fact, it was the Minister for Health who called for the 

submission of offers for the long-term procurement of FDC greyscale medicines
279

 

and declared that public-private partnerships is the key in order to confront such 

diseases.
280

 In this context, the conclusion of the LTA for the ten-year procurement of 

Claimant‟s FDC drug perfectly matched the Minister‟s invitation to pharmaceutical 

companies and formed part of the governmental plan for the confrontation of 

greyscale.   

150. Dealing with similar facts, the Tribunal in Toto held that the relevant entity 

discharged governmental functions when entering a contract, given that its activities 

were publically funded and it carried out decisions of  the Council of Ministers.
281

 

Here, the NHA is principally funded by national taxation and implements 

Respondent‟s governmental plan with regards to greyscale. As a result, the NHA was 

acting on behalf of the State when signing the contract, thus the contractual 

obligations were assumed by Respondent from the outset. 

151. The same applies to the termination of the LTA, which was equally part and 

parcel of Respondent‟s healthcare policy. As it was also held in Flemingo, when an 

entity is empowered by law to implement a governmental function, the acts committed 

in this context, “including the decision to terminate” contracts, are performed in 

exercise of governmental authority.
282

 This applies directly to the case at hand, given 

that a private meeting was held between the Minister for Health, the President of 

Mercuria and the Director of the NHA, in order to resolve budgetary problems 

involved in healthcare programs.
283

 Hence, the fact that the termination of the LTA 

came less than a month after that meeting only reiterates Claimant‟s position.   
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152. Having established the above, Claimant submits that the NHA is endowed 

with elements of governmental authority and acted in this capacity upon concluding 

and breaching the LTA.  

2. The NHA acts under Respondent’s directions and control 

153. Alternatively, Claimant submits that NHA‟s conduct could also fall under 

Art.8 ILC, which requires that the specific action in question was instructed, directed, 

or controlled by the State.
284 

 

154. Even if the NHA is not regarded as acting under governmental authority, one 

could hardly deny that the conclusion as well as the termination of the LTA were not 

performed under the directions of Respondent. Indeed, the Minister for Health 

“directed the NHA” to measure the requirement in the country and invited offers for 

the procurement of greyscale drugs.
285

 Adhering to the terms already set out by the 

Minister in his invitation, the NHA negotiated with Claimant and entered into the 

LTA.
286

  

155. Accordingly, the termination of the LTA, shortly after the closed-door meeting 

with high-ranked state officials,
287

 is to be regarded more as an outcome of 

governmental directions than a decision of a merchant acting to advance its own 

personal interests. It was only with solid proof of the latter, through meeting minutes 

and agenda papers, that the Tribunal in Tulip v. Turkey found that the termination of 

the contract was claimant‟s autonomous decision,
288

 falling outside the scope of Art. 8 

of the ILC Articles.
289

 No such evidence whatsoever is to be found in the present case.  

156. Connecting the dots, it becomes clear that the NHA, at the time of the 

conclusion and the termination of the LTA, was virtually Respondent‟s “extended 

arm”,
290

 acting under its constant directions. Thus, the NHA‟s acts are attributed to 

Respondent under Art.8 of the ILC Articles.  

C. The Breach of the LTA Falls Within The Scope of The Umbrella Clause 

157. As per Art.3(3) BIT,  
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“Each Contracting Party shall observe any obligation it may have entered into 

with regard to investments of investors of the other Contracting Party” 

[emphasis added]. 

Having established that Respondent actually “entered into” the “obligations” under 

the LTA, Claimant submits that the non-observance of these obligations by 

Respondent falls within the scope of Art.3(3) BIT and thus constitutes a violation of 

the BIT.  

158. When interpreting identical clauses, the Eureko and BIVAC Tribunals held 

that the term “any” is “capacious”
291 

and “all-encompassing”.
292

 Based on the broad 

wording of such clauses,
293

 arbitral jurisprudence has consistently upheld that  the 

“obligation” in question also encompasses purely contractual commitments.
294

 

Excluding such commitments from the ambit of the umbrella clause would strip the 

provision of its effet utile,
295

rendering it “an empty base” as succinctly stated by the 

Noble Ventures Tribunal.
296

 Besides, the very purpose of such articles is to elevate 

obligations other than those under the BIT to the the level of treaty protection.
297 

 

159. Respondent‟s attempt to establish a distinction between acta iure imperii and 

acta iure gestionis, in order to evade its responsibility, cannot be supported either 

from the BIT or from the ILC Articles.
298

 As the Tribunal in SGS v. Paraguay 

succinctly stated, one could hardly allege that the actions of a State,  

“solely because they occur in the context of a contract or a commercial 

transaction, are somehow no longer acts of the State, for which the 

State may be held internationally responsible”.
299

 

160. In any event, were this Tribunal to follow the restrictive approach by 

upholding the foregoing distinction, Claimant‟s claims still fall within the ambit of 

Art.3(3) BIT.  The fact that the conclusion and violation of the LTA constituted a 

“sovereign interference” with Claimant‟s contractual rights has already been 

demonstrated along with the establishment of attribution, as these two issues are 
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inextricably connected.
300 

Regardless of whether the LTA is considered an exercise of 

governmental authority by the NHA or the outcome of Respondent‟s directions, it is 

certainly far from being considered a mere commercial decision taken in the context 

of ordinary commercial transactions, as Respondent artfully alleges.
301

 

161. To conclude, Respondent manifestly and repeatedly failed to honor both its 

contractual and BIT obligations towards Claimant. It is high time that Respondent 

stop evading the consequences of its illegalities and finally pay its debts to Claimant. 
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PRAYER FOR RELIEF 

 

Claimant respectfully requests this Tribunal to find that: 

(1) The Tribunal has jurisdiction over the present dispute; 

(2) Respondent‟s invocation of the denial of benefits clause is meritless; 

(3) The enactment of the Law No.8458/09 and the subsequent grant of the license 

amount to a breach of Article 3(2) BIT;  

(4) Respondent is also liable under Article 3(2) BIT for the conduct of  its 

judiciary in relation to the enforcement proceedings; 

(5) The termination of the LTA by Respondent‟s NHA violated Art.3(3) BIT.  
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