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STATEMENT OF FACTS 

 

1. Claimant, Atton Boro Limited (‘Atton Boro’), is a pharmaceutical company 

organised under the laws of the Kingdom of Basheera (‘Basheera’), incorporated by 

Atton Boro Group, a leading drug discovery and development enterprise which is 

established in Basheera’s pharmaceutical market. In 1998, Respondent, the Republic 

of Mercuria (‘Mercuria’), and Basheera concluded the Agreement between the 

Republic of Mercuria and the Kingdom of Basheera for the Promotion and Reciprocal 

Protection of Investments (‘BIT’), a bilateral investment treaty. 

 

2. Atton Boro entered into a variety of public-private partnerships with states and state 

agencies in order to manufacture and supply essential medicines at competitive rates. 

For this purpose, Atton Boro rented an office space and opened a bank account in 

Basheera. From 1998 to 2016, Atton Boro has had between two and six permanent 

employees including a manager, an accountant, a commercial lawyer, and a patent 

attorney. Since 1998, they have paid taxes and maintained a presence in Basheera, 

managing Atton Boro’s portfolio of patents registered in South America and Africa, 

providing support for regulatory approval, and providing marketing, sales, legal, 

accounting, and tax services for Atton Boro Group affiliates in South America and 

Africa. 

 

3. Furthermore, a number of Atton Boro Group’s patents, including the Mercurian one 

for Valtervite (Mercurian Patent No. 0187204) (‘Patent’), were assigned to Atton 

Boro. Valtervite is the main ingredient of Atton Boro’s blockbuster greyscale-

treatment FDC drug Sanior. 

  

4. Since 1998, Atton Boro has entered into several public-private collaborations with 

Respondent’s government and the National Health Authority (‘NHA’), an agency of 

the Respondent. The success of this partnership was underlined by a press statement 

issued by Mr. Joseph Bell, Respondent’s Minister for Health, on January 19, 2004. At 

the invitation of the NHA, the collaboration led to a Long-Term-Agreement (‘LTA’) 

between Atton Boro and the NHA on July 20, 2004. Under this agreement, Atton 

Boro furnished Sanior to the NHA at a generous 25% discount rate. Clause 5 placed 
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the NHA under the obligation to purchase a minimum guaranteed annual amount of 

Sanior. According to Clause 6, the agreement was valid for a period of 10 years 

effective from its commencement date. 

 

5. As a result of the LTA, Atton Boro set up a robust manufacturing unit for Sanior in 

Mercuria to ensure a timely and stable supply. Since July 2005, Atton Boro has 

delivered Sanior to the NHA. Until the end of 2006, one-third of all greyscale patients 

were treated with Sanior. In 2007, the order value of Sanior doubled in each quarter. 

  

6. In early 2008, the NHA demanded to renegotiate the price for Sanior. Atton Boro was 

willing to concede a further discount of 10%. The NHA rejected this generous offer 

and instead demanded a discount of 40% in addition to the contractual discount. 

Because of these high and unreasonable demands, a settlement could not be reached. 

 

7. On June 10, 2008, the NHA unilaterally terminated the LTA. Subsequently, Atton 

Boro invoked arbitration under the LTA. In January 2009, the competent Tribunal 

issued an award (‘Award’) in favour of Atton Boro, finding that the NHA had 

breached the LTA, and ordered the NHA to pay USD 40,000,000 in damages to Atton 

Boro.  

 

8. On March 3, 2009, Atton Boro brought a proceeding before the High Court of 

Mercuria (‘High Court’) to enforce the Award in accordance with the provisions of 

the New York Convention. The proceeding was adjourned repeatedly for over seven 

years without good reason, and as a result, Respondent has yet to enforce the Award 

and these delays continue to the present day. 

 

9. On October 10, 2009, Respondent enacted a new Intellectual Property Law (Law No. 

8458/09). Section 23 C authorises, under specific conditions, the use of patented 

inventions without the owner’s permission. In November 2009, HG-Pharma, a 

Mercurian generic drug manufacturer, petitioned the High Court for such a 

compulsory licence to appropriate Valtervite for commercial use. On April 17, 2010, 

the Court granted the petition in a fast-tracked process and granted HG-Pharma a 

licence to use Valtervite. In return, HG-Pharma was obligated to pay a mere 1% of its 

Valtervite earnings to Atton Boro. 
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10. By 2014, Atton Boro had lost nearly two-thirds of its market share of FDC pills to 

HG-Pharma. Various distributors with whom Atton Boro maintained long-time 

business relationships began to indicate their intention to switch to the more cost-

effective alternative of generic drugs once their contracts with Atton Boro expired. In 

February 2015, Atton Boro’s manager announced that the company had been forced 

to terminate the sale and distribution of Sanior in Mercuria.   
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SUMMARY OF ARGUMENTS 

 

11. Atton Boro submits that this Tribunal has jurisdiction over the dispute concerning the 

protection of an investment within Mercuria under the BIT. Moreover, the Tribunal’s 

jurisdiction is not precluded by Art. 2(1) BIT. (Part One) 

 

12. Additionally, Atton Boro claims that Respondent, by enacting Law No. 8458/09 and 

by granting a compulsory licence to HG-Pharma, breached substantial provisions of 

the BIT. In particular, it breached the FET Standard under Art. 3(2) BIT and 

indirectly expropriated Atton Boro according to Art. 6(2) BIT. Furthermore, Atton 

Boro contends that Respondent violated Art. 3(2) BIT by not enforcing the Award. 

Lastly, Atton Boro submits that the termination of the LTA constitutes a breach of the 

Umbrella Clause under Art. 3(3) BIT. (Part Two)   

 

13. Accordingly, Atton Boro requests the Tribunal to order Respondent to pay no less 

than USD 1,540,000,000 in damages to Atton Boro for the losses caused by 

Respondent’s violations of the BIT. Additionally, the Tribunal should impose all costs 

associated with these proceedings on Respondent. (Part Three) 
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ARGUMENTS 

 

PART ONE: JURISDICTION  

14. Atton Boro respectfully submits that this Tribunal has jurisdiction to adjudicate the 

present dispute under the arbitration clause of Art. 8(1) BIT (I). Moreover, 

Respondent cannot preclude this jurisdiction by invoking the Denial of Benefits 

Clause under Art. 2(1) BIT (II). 

 

A. The requirements of the arbitration clause are fulfilled 

15. Pursuant to Art. 8(1) BIT, Atton Boro falls within the scope of ratione personae (1). 

Atton Boro made protected investments, since the LTA, the Award, and the Patent all 

qualify as investments (2). Furthermore, the attempt to settle the dispute through 

amicable negotiations failed (3). 

 

I. Ratione personae 

16. Atton Boro is clearly an investor according to the language of Art. 1(2)(b) BIT (a). 

Moreover, Respondent cannot sustain a claim that Atton Boro transgressed the bona 

fide standard (b).  

 

1. Atton Boro is an investor under Art. 1(2) BIT 

17. Art. 1(2)(b) BIT states the relevant requirements for a legal person to qualify as an 

investor: 

 

“Investor means (...) any corporation (...) incorporated or duly constituted in 

accordance with the applicable laws of that Contracting Party”.  

 

18. Numerous Tribunals have established that Investment Tribunals are bound by the 

definition of ‘investor’ in the relevant IIA.1 In this context, a Tribunal in Yukos 

determined that the principles of international law prohibit a Tribunal to: 

 

“write new, additional requirements - which the drafters did not include - into 

a treaty, no matter how auspicious or appropriate they may appear”.2  

                                                
1 Saluka, ¶241; Yukos, ¶415; Rompetrol, ¶97.   
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Accordingly, no additional requirements besides those explicitly mentioned in the 

BIT can be taken into account when interpreting the relevant provision. 

 

19. Atton Boro is a corporation organised under the laws of Basheera. The BIT does not 

include any advanced requests. Consequently, Atton Boro is an investor according to 

Art. 1(2)(b) BIT.  

   

2. Respondent cannot sustain a claim that Atton Boro transgressed the bona fide 

standard 

20. Respondent may claim that Atton Boro is not a bona fide investor. However, such a 

claim cannot be sustained. Atton Boro was incorporated 18 years prior to any possible 

dispute, and as such, it is impossible that its founding overstepped the high threshold 

of the bona fide principle. 

 

21. A Tribunal in ConocoPhillips ascertained that the standard of bona fide is a high one 

which is breached seldomly.3 As Martin Valasek and Patrick Dumberry have pointed 

out: 

 

“Bona fide corporate structuring would include, for instance cases [...] when 

the incorporation is done many years before any arbitration proceedings are 

actually launched [...]”.4  

 

Indeed, this view finds broad support in the caselaw. In Rumeli, the Claimants existed 

since 1993,5 and in 2005, Claimants’ Request for the arbitration proceeding was 

submitted to the ICSID.6 Because the companies existed well before a dispute arose, 

the Tribunal concluded that Claimants’ treaty shopping did not bar its jurisdiction.7 

Moreover, in Rompetrol, Claimant was incorporated six years before the arbitration 

                                                                                                                                                  
2 Yukos, ¶415. 
3 ConocoPhillips, ¶275. 
4 Valasek/Dumberry, pp.65-66. 
5 Rumeli, ¶326. 
6 Ibid., ¶14. 
7 Ibid., ¶326. 
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commenced.8 Again, the Tribunal found that the Claimant had not transgressed the 

bona fide threshold.9    

 

22. Atton Boro was incorporated in April 1998 in Basheera. The dispute between Atton 

Boro and Respondent arose with Atton Boro’s Notice of Arbitration on November 

7th, 2016. Consequently, there was a period of more than 18 years between both 

events. Because the incorporation of Atton Boro happened many years before any 

arbitration proceedings, no violation of the bona fide principle is possible. Hence, 

Atton Boro did not transgress the bona fide standard. 

 

23. In conclusion, Atton Boro falls within the scope of ratione personae.  

 

II. Atton Boro made protected investments 

 

24. Atton Boro made protected investments because the LTA (1), the Award (2), and the 

acquisition of the Patent (3) are all investments. 

 

1. The LTA is an investment 

25. The LTA is a protected investment according to Art. 1(1)(c) and (e) (a), and 

according to the Salini criteria (b). 

26.  

a) The LTA is an investment according to Art. 1(1) BIT 

27. Pursuant to Art. 1(1) BIT, “Investment means any kind of asset”. In paragraphs (a) to 

(e), the BIT features a non-exclusive list of assets. According to Art. 1(1)(c) BIT, 

“claims to money” are assets. Similarly, Art. 1(1)(e) BIT states that “rights, conferred 

by law or under contract, to undertake any economic and commercial activity” are 

also assets. 

 

28. A Tribunal in Petrobart defined contracts as “legal documents” bearing legal rights 

which can “be considered as assets”.10 Accordingly, a Tribunal in SGS I pointed out 

                                                
8 Rompetrol, ¶67. 
9 Ibid., ¶110. 
10 Petrobart, p.71. 
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that the contractual right to obtain payments qualifies as a claim to money as well as 

“rights given [...] by contract”.11 Additionally, a Tribunal in Petrobart, which 

concerned a contract for the sale of gas condensate, determined that the right to 

payment constitutes a “clai[m] to money, even if not based on any long-term 

involvement”12. Moreover, the Tribunal found that this right also qualifies as a right 

conferred under contract.13   

 

29. In the present case, like the investor in Petrobart, Atton Boro has the right to obtain 

payments for deliveries of a good under contract. The right to payment under Atton 

Boro’s LTA would even constitute a ‘claim to money’ if it was not based on a long-

term agreement. Since the right to payment under Atton Boro’s 10-year LTA is 

clearly a long-term agreement, there is no doubt that the right to payment states a 

‘claim to money’. Therefore, it qualifies both as a ‘claim to money’ as well as a ‘right, 

conferred under contract’, which are assets according to Art. 1(1)(c) and (e) BIT. 

Consequently, the LTA is an asset, and hence, an investment. 

 

b) The LTA is an investment according to the ‘Salini’ criteria 

30. To determine whether an investment was made, previous ICSID caselaw has 

established the well-known Salini criteria.14 A Tribunal in Romak, even though settled 

in accordance with UNCITRAL Rules, stated that in order to define ‘investment’, 

caselaw interpreting Art. 25 ICSID Convention can and should also be taken into 

account, partially because cases arbitrated under the ICSID Convention are far more 

numerous than those arbitrated under UNCITRAL Rules.15 Romak noted that the 

definition of ‘investment’ should not vary depending on the dispute settlement 

mechanism employed, especially if the BIT provides for the possibility of resorting to 

both UNCITRAL and ICSID arbitration.16 This would lead to “absurd or 

unreasonable” results under Art. 32(b) VCLT, because as Romak observed, the scope 

of the term ‘investment’ would depend upon the rules under which the investor chose 

                                                
11 SGS I, ¶135. 
12 Petrobart, p.72. 
13 Ibid. 
14 Salini, ¶52; see also Jan de Nul, ¶91; Bayindir, ¶130; AES, ¶88; Malaysian Historical Salvors, ¶¶108-145. 
15 Romak, ¶196. 
16 Ibid., ¶193. 
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to arbitrate.17 Thus, even though the investor in Romak chose to arbitrate under the 

UNCITRAL Rules, the Tribunal decided to consider the Salini criteria. 

 

31. The same approach should be applied in the present case. Even though Atton Boro 

decided to settle this dispute in accordance with PCA Rules, Art. 8(2) BIT includes 

the possibility to arbitrate under the ICSID Convention. Because it would be 

“manifestly absurd and unreasonable” if the definitions of the term investment would 

differ depending on the choice of forum, ICSID caselaw can be used to define the 

term ‘investment’, and therefore, the Salini criteria should be applied. 

 

32. The LTA is a protected investment in accordance with the Salini criteria. The 

Tribunal in Salini established the need for a certain duration (aa), a contribution to 

money or other assets of economic value (bb), an element of risk (cc), and a 

contribution to the host state’s development (dd).18 

 

aa) Certain duration 

33. The Tribunals in RFCC and Salini specified the requirements for duration for 

investments be at least two to five years.19 Various later Tribunals have followed.20   

 

34. Clause 5 LTA set out a validity period of 10 years. This is obviously beyond the 

scope of the abovementioned duration. Hence, the LTA fulfils the requirement of 

‘certain duration’. 

 

bb) Contribution of money or other assets of economic value 

35. According to the Tribunals in Salini and in Bayindir, a contribution exists if the 

investor uses its ‘know-how’ and provides the necessary equipment and qualified 

personnel.21  

 

                                                
17 Ibid. 
18 Salini, ¶52; see also Jan de Nul, ¶91; Bayindir, ¶130; AES, ¶88; Malaysian Historical Salvors, ¶¶108-145. 
19 RFCC, ¶62; Salini, ¶54. 
20 Jan de Nul, ¶¶93-95; Malaysian Historical Salvors, ¶¶110-111; Saipem, ¶¶100-102. 
21 Bayindir, ¶131; Salini, ¶53. 
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36. Atton Boro set up its manufacturing unit for Sanior in Mercuria to ensure a fast 

delivery of Sanior to the NHA, and thereby, provided the necessary equipment and 

qualified personnel to fulfil its obligations under the LTA. Furthermore, Atton Boro 

and its consortium are a leading pharmaceutical company that utilises more than one 

hundred years of ‘know-how’ and experience in development and delivery of drugs to 

treat critical epidemic diseases such as AIDS, cancer, tuberculosis, malaria or 

greyscale.22 Presumably, Atton Boro used its ‘know-how’ and provided the necessary 

equipment and qualified personnel. Thus, it had made a contribution. 

 

cc) Risk 

37. According to the Tribunal in Romak, an ‘investment risk’ entails a situation: 

 

 “in which the investor [...] may not know the amount he will end up spending, 

even if all relevant counterparties discharge their contractual obligations”.23  

 

38. Clause 5 LTA only set a minimum guaranteed annual order-value, and Atton Boro 

had no way to ascertain the extent of NHA’s demand for Sanior because the demand 

was highly dependent on the spread of greyscale in Mercuria. Moreover, because 

Atton Boro depended upon the annual order to determine how many Sanior pills to 

produce, it was impossible to know beforehand “the amount [it would] end up 

spending” on production. Therefore, there was always a risk that Atton Boro could 

not comply with Respondent’s production demands. That in turn, would justify 

Respondent’s termination of the agreement due to unsatisfactory performance 

pursuant to Clause 6 LTA. Thus, the LTA entailed an ‘investment risk’. 

 

dd) Contribution to host state’s development 

39. Several Tribunals have found that a contribution to a host state’s development is 

present if the investment supports public services.24 Furthermore, as Christoph 

Schreuer has noted, the criterion of contribution to a host state’s development: 

 

                                                
22 Case, ll. 848-852. 
23 Romak, ¶230; see also Salini, ¶56. 
24 See Joy Mining, ¶57; Salini, ¶57; Bayindir, ¶137.     
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“should not be restricted to measurable contributions to GDP but should 

include development for human potential, political and social development 

and the protection of the local and global environment”.25 

 

This view finds support in the BIT’s Preamble: “Desiring to achieve these objectives 

in a manner consistent with the protection of health, safety, and the environment”, and 

according to Art. 31(1) VCLT, a treaty should be interpreted in light of its “object and 

purpose”, which can be determined pursuant to Art. 31(2) VCLT through its 

preamble. 

 

40. In the case at hand, a majority of greyscale patients in Mercuria were able to transition 

from a costly multiple-pill therapy to the FDC pill Sanior, which would not have been 

possible without Atton Boro’s generous 25% discount off the retail price. In an effort 

to meet the increasing public demand for Sanior, Atton Boro scaled up its operations 

in Mercuria to provide the ‘public service’ of healthcare. As a result of these 

operations, Atton Boro not only contributed to the economic development of 

Respondent through increased production activity, it also contributed to the health of 

Respondent’s public by increasing the availability of cost-effective drugs, and 

contributed to human potential by allowing previously unhealthy Mercurians to lead 

healthier, more fulfilling lives. In addition to economic development, making 

greyscale treatment available for so many patients is much more important than a 

simple contribution to economic development. Hence, Atton Boro made a 

contribution to the host state’s development. 

 

41. In conclusion, because the LTA fulfils all of the Salini criteria, it qualifies as an 

investment. 

 

2. The Award is an investment according to Art. 1(1)(c) BIT 

42. The Award is an investment because it is a ‘claim to money’ (a). Even if the Award is 

not an investment in itself, it is nevertheless an investment as an outgrowth of the 

underlying contract (b). 

 

                                                
25 ICSID Commentary, Art.25, ¶174. 
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a) The Award is a ‘claim to money’ 

43. According to Art. 31(1) VCLT, a treaty shall be interpreted “in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context”. The Tribunal 

in Saipem established that:  

 

“[...] in their ordinary meaning the words ‘credit for sums of money’ also 

cover rights under an award ordering a party to pay an amount of money: the 

prevailing party undoubtedly has a credit for a sum of money in the amount of 

the award.”26 

 

44. In the case at hand, Art. 1(1)(c) BIT requires a ‘claim to money’, and the ordinary 

meaning of a ‘claim to money’ clearly includes a ‘credit for sums of money’. 

Accordingly, because the Award is a ‘credit for a sum of money’, it is a ‘claim to 

money’ under Art. 1(1)(c) BIT, and therefore, an asset, and hence, an investment. 

 

b) The Award is an investment as an outgrowth of the underlying contract 

45. The Tribunal in Saipem pointed out that an award “crystallized the parties’ rights and 

obligations under the original contract”.27 Additionally, the Tribunal in White 

Industries clarified that the rights entailed in an award “constitute part of [the] 

original investment”.28 Therefore, they “are subject to such protection as is afforded 

to investments”.29 

 

46. Even if this Tribunal does not consider the Award an investment in and of itself, the 

LTA, as set out above, still qualifies as an investment.30 If the underlying contract is 

an investment, which the LTA clearly is, it is not necessary that the Award itself 

qualify as an investment, because it is part of the original investment. 

 

47. Thus, the Award qualifies as an investment under the BIT. 

 

                                                
26 Saipem, ¶126. 
27 Ibid., ¶127; see also White Industries, ¶7.6.4. 
28 White Industry, ¶7.6.10. 
29 Ibid. 
30 See ¶¶25-40. 
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3. The Patent is an investment according to Art. 1(1)(e) BIT 

48. According to Art. 1(1)(e) BIT, ‘patents’ are investments. Therefore, the Patent was 

obviously an asset and hence, an investment as defined in Art. 1(1)(e) BIT. 

            

III. Amicable negotiations have failed 

49. According to Art. 8(1) BIT, disputes between investors and a Contracting Party shall 

resort to arbitration only after “failing settlement through amicable negotiations”. 

 

50. According to the Tribunals in Enkev and in Western NIS, amicable negotiations 

require a notice containing the particular claims under the investment treaty, as well 

as a reasonable period of time between the notice and the beginning of arbitration.31 

Moreover, the Tribunal in Ambiente stated that, since the underlying Argentina-Italy 

BIT did not include a specific waiting period, jurisdiction could not be denied on the 

grounds that the waiting period was too short.32 Furthermore, various Tribunals 

pointed out that even if a Claimant does not comply with a waiting period, even if the 

BIT is not silent, the Tribunal’s jurisdiction cannot be denied on this basis alone.33   

  

51. On September 20, 2016, Atton Boro announced an attempt to amicably settle with 

Respondent’s Foreign Ministry. Respondent did not reply to this letter. The arbitration 

began on November 7, 2016. Furthermore, the Contracting Parties of the BIT chose 

not to include an ‘amicable waiting period’ before commencing arbitration, and this 

strongly indicates that the ‘amicable negotiations’ threshold is not high. In conclusion, 

Atton Boro fulfilled its requirement to pursue amicable negotiations under Art. 8(1) 

BIT prior to pursuing arbitration. In any event, the issue of amicable negotiation does 

not influence the Tribunal’s jurisdiction. 

 

                                                
31 Enkev, ¶¶316-317; Western NIS, ¶8. 
32 Ambiente, ¶581.  
33 Ethyl, ¶¶84-85; Lauder, ¶187; Paushok, ¶220; Bayindir, ¶100.     
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B. Respondent cannot preclude the Tribunal’s jurisdiction by invoking the 

Denial of Benefits Clause under Art. 2(1) BIT 

52. Art. 2(1) BIT states that a Contracting Party can deny an investor protection of the 

BIT „if that entity has no substantial business activity in the territory of the 

Contracting Party in which it is organized”. 

 

53. Atton Boro has substantial business activity in Basheera (I). Furthermore, even if 

Atton Boro did not have substantial business activity, Respondent did not invoke the 

Denial of Benefits Clause in a timely manner (II). 

 

 I. Atton Boro has substantial business activity in Basheera 

54. The term ‘substantial’ refers to the materiality rather than the magnitude of the 

business activity.34 Substantial business activity is not a high standard,35 and 

Respondent has the burden of proving its absence.36 In AMTO, the Tribunal found that 

if an entity has an office, a bank account, more than one full-time employee and pays 

taxes, it is sufficient for a finding of substantial business activity.37 Indeed, in Pac 

Rim, the Tribunal declined ‘substantial business activity’ on the grounds that these 

criteria were not fulfilled.38 Additionally, the Tribunal in Petrobart established that a 

parent company's ‘substantial business activity’ within a Contracting State can be 

allocated to its subsidiary and can  therefore be sufficient to reject the requirements of 

a Denial of Benefits Clause. Lastly, like Thomas Roe and Matthew Happold have 

observed, actions like concluding contracts, buying goods, or selling goods constitute 

‘substantial business activity’.39 

 

55. In the case at hand, similar to Claimant in AMTO, Atton Boro has an office space, a 

bank account, as well as between two to six permanent employees including a 

manager, an accountant, a commercial lawyer, and a patent attorney.40 While 

operating from and paying taxes to Basheera, these employees manage Atton Boro’s 

                                                
34 AMTO, ¶69. 
35 Ibid., ¶68-70.  
36 Petrobart, p.59; Liman, ¶227. 
37 AMTO, ¶¶68-70. 
38 Pac Rim, ¶¶4.69-4.78. 
39 Roe/Happold, p.78. 
40 Case, ll.863-865. 
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portfolio of South American and African patents, and provide regulatory support, 

marketing, sales, legal, accounting, and tax services for Atton Boro Group affiliates in 

those continents.41 Therefore, because all of the AMTO elements are more than 

fulfilled, there is a prima facie case for Atton Boro’s substantial business activity. 

Indeed, Atton Boro’s longtime contractual engagements with public and private 

Basheeran agencies within Basheera likely satisfy the ‘substantial business activity’ 

definitions suggested by distinguished practitioners.  

 

56. Moreover, Atton Boro Group - Atton Boro’s parent company - is a longtime player in 

Basheera’s pharmaceutical market,42 and therefore also conducts substantial business 

activity in Basheera, which can be transferred to Atton Boro under the Petrobart 

standard. Thus, Atton Boro has substantial business activity in Basheera. 

 

II. Respondent did not invoke the Denial of Benefits Clause in a timely manner 

57. Even if the Tribunal does not find that Atton Boro has substantial business activity, 

Respondent did not invoke the Denial of Benefits Clause in Art. 2(1) BIT in a timely 

manner. 

 

58. A Denial of Benefits Clause does not have an automatic effect and must therefore be 

invoked by Respondent.43 The Tribunal in Plama found that a Denial of Benefits 

Clause right must be invoked before a putative investor makes an investment because, 

if a Contracting Party were to invoke the Clause retrospectively, the invocation would 

violate the investor’s legitimate expectations that it would receive protection from the 

relevant IIA.44 In other words, “the covered investor needs at least the same 

protection as it enjoyed as a putative investor able to plan its investment”.45  Indeed, a 

plurality of Tribunals have denied retrospective claims for Denial of Benefits 

Clauses.46 

 

                                                
41 Case, ll.861-863. 
42 Case, ll.862-863. 
43 Plama, ¶155; Yukos, ¶456; Petrobart, pp. 58-59; Nikiėma, p.17. 
44 Ibid., ¶161. 
45 Ibid. 
46 Ibid., ¶¶159-165; Yukos, ¶458; Liman, ¶225; Veteran Petroleum, ¶514; Ascom, ¶745. 
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59. Respondent exercised the right to deny benefits in its Response to the Notice of 

Arbitration, dated from November 26, 2016. However, Atton Boro made its protected 

investments many years prior to this event. Specifically, in 1998, Atton Boro acquired 

the Mercurian patent for Valtervite, a protected investment under the BIT, and in 

November 2004, Atton Boro concluded the LTA with NHA, which also qualifies as 

an investment under the BIT, as established above. Moreover, Atton Boro obtained an 

Award against Mercuria in January 2009, which also qualifies as an investment under 

the BIT. Obviously, in the absence of any undisclosed barrier presented in the facts, 

Respondent had every chance to exercise its right during those years, but failed to do 

so, and thereby created a legitimate expectation on the part of Atton Boro that it 

would receive protection under the BIT. Therefore, Respondent did not invoke the 

Denial of Benefits Clause in a timely manner. 

 

C. Conclusion 

60. In conclusion, this Tribunal has jurisdiction over the present case. In particular, the 

requirements of the arbitration clause under Art. 8(1) BIT are fulfilled and the 

Tribunal’s jurisdiction is not denied under Art. 2(1) BIT. 
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PART TWO: MERITS 

61. Atton Boro respectfully asserts that the enactment of Law No. 8458/09 and the 

granting of a compulsory licence to HG-Pharma breached substantial provisions of 

the BIT. Specifically, Respondent breached the FET Standard under Art. 3(2) BIT and 

indirectly expropriated Atton Boro’s patent according to Art. 6(2) BIT (A). Moreover, 

Respondent violated Art. 3(2) BIT because it failed to enforce the Award (B). Lastly, 

Atton Boro submits that NHA’s termination of the LTA constitutes a violation of Art. 

3(3) BIT (C). 

 

A. Enactment of Law No. 8458/09 and the granting of a compulsory licence 

breached substantial protections of the BIT with respect to the patent 

62. Respondent breached the FET Standard under Art. 3(2) BIT (I) and indirectly 

expropriated Atton Boro according to Art. 6(2) BIT (II).  

 

I. Respondent breached FET  

63. By enacting Law No. 8458/09 (1) and by granting a licence to HG-Pharma pursuant 

to that law (2), Respondent breached the FET Standard under Art. 3(2) BIT, which 

establishes that: 

 

“Investments and returns of investors of each Contracting Party shall at all 

times be accorded fair and equitable treatment [...] in the territory of the other 

Contracting Party”. 

 

64. The FET Standard “provide[s] a basic and general standard which is detached from 

the host State’s domestic law”.47 It “intend[s] to strengthen and increase the security 

and trust of foreign investors”.48 The FET Standard can generally “be understood as 

government according to the rule of law [which] [...] establishes basic substantive 

and procedural rights”.49 These rights concern inter alia the protection of the 

investor’s legitimate expectations, the obligation to act in good faith, the prohibition 

                                                
47 Genin, ¶367. 
48 Tecmed, ¶156. 
49 Brower/Schill, p.487. 
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of Denial of Justice, the protection against discrimination and arbitrariness, and the 

requirement of transparency.50  

 

1 Enactment of Law No. 8458/09 breached FET  

65. The enactment of Law No. 8458/09 breached the FET Standard because it failed to 

comply with Atton Boro’s legitimate expectations (a), and it created unfavourable 

conditions (b). Moreover, Respondent thereby failed to act in good faith (c). 

 

a) Legitimate Expectations 

66. The FET Standard includes the protection of the investor’s legitimate expectations.51 

Respondent frustrated Atton Boro’s legitimate expectations by creating an unstable, 

uncertain, and unpredictable legal framework (aa) and by breaching specific 

representations (bb). Respondent’s Right to Regulate does not outweigh Atton Boro’s 

legitimate expectations (cc).  

 

aa) Legal framework 

67. Previous caselaw has strongly established that legitimate expectations can inter alia 

be based on the host state’s legal framework.52 The Tribunal in Duke Energy 

established that “the stability of the legal and business environment is directly linked 

to the investor’s justified expectations”.53 Similarly, in OEPC, Claimant expected a 

refund of taxes pursuant to the host state’s legal framework.54 However, Respondent 

revoked the legislation on which the right to refund was based and denied further 

refunds.55 The Tribunal found that, by doing so, Respondent changed “a legal and 

business environment that was certain and predictable” upon which the investor had 

relied, and therefore breached the FET Standard.56 Additionally, the Tribunal in 

LG&E pointed out that it is the “State’s obligation to provide a stable legal and 

business environment”.57 Thus, where a host state’s legal framework is stable, certain, 

                                                
50 Lemire, ¶284; see also Sempra, ¶289; Biwater, ¶602; Schill, pp.11-23; Kläger, pp.154-256. 
51 Saluka, ¶302; El Paso, ¶227; McLachlan/Shore/Weiniger, ¶7.99.    
52 Total, ¶114; LG&E, ¶127; Duke Energy, ¶340; Lemire, ¶284; OEPC, ¶183.   
53 Duke Energy, ¶340. 
54 OEPC, ¶29.  
55 Ibid., ¶196. 
56 Ibid. 
57 LG&E, ¶127. 



19 
 

and predictable, a foreign investor can legitimately expect the host state not to 

substantially change that legal framework. 

 

68. In the case at hand, the Patent was granted on February 21, 1998. By that time, 

Respondent’s legal framework did not include any possibility to use a patented 

invention without its owner’s authorisation.58 It was the owner’s privilege to 

determine whether, to whom, and under which conditions it would allow the use of its 

invention. This legal environment was plain and predictable. By invoking Law No. 

8458/09, Respondent enabled the High Court to grant compulsory licences under 

unpredictable conditions.  

 

69. Specifically, a compulsory licence can be granted if reasonable requirements of the 

public have not been satisfied, the patented invention is not available to the public at a 

reasonable and affordable price, or if the patented invention does not work in the 

territory of Mercuria. The interpretation of these rather vague criteria solely depends 

upon the High Court’s arbitrariness, because the law does not point out what 

reasonable requirements of the public are and when they are satisfied. Neither does it 

present any indication to define a reasonably affordable price. Therefore, the legal 

environment changed in such a way that it is now ambiguous and unpredictable. Thus, 

because Respondent created an unstable, uncertain, and unpredictable legal 

framework it failed to comply with Atton Boro’s legitimate expectations. 

 

bb) Breach of representations 

70. Caselaw has firmly established that an investor's legitimate expectations include the 

confidence that the host state does not breach specific representations which it made 

to an investor.59 

 

71. Although many Tribunals determine legitimate expectations by evaluating the 

investor’s expectations at the time an investment is made, a host state’s specific 

representations to an investor can also create protected legitimate expectations: 

 

                                                
58 Case, ll.1577-78. 
59 Waste Management, ¶98; Lemire, ¶284; Metalclad, ¶¶89, 101; see also McLachlan/Shore/Weiniger, ¶7.108; 

Dolzer/Schreuer, p.145. 
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“[i]f the investor relied on assurances given after the investment’s inception 

and adapted its subsequent investment decisions accordingly”.60  

 

Indeed, the ‘general unity doctrine’, established and followed by a plurality of 

Tribunals,61 requires that the complex process of an investment be considered as a 

whole.62 Accordingly, this Tribunal should take all investment-related host state 

representations into account when determining legitimate expectations.  

 

72. In the case at hand, all of Atton Boro’s investments in Mercuria constitute and 

intertwined a ‘complex process’ and therefore must be considered as a whole: the 

Patent as the basis for concluding the LTA, whose termination then led to the Award. 

 

73. Respondent made several explicit representations that Atton Boro legitimately relied 

upon after the Patent was already given to Atton Boro, but before the LTA was 

concluded. Firstly, there was a long-time-standing partnership between Atton Boro 

and Respondent, starting with a five-year health plan (1999-2004), whose success was 

publicly lauded in a January 19, 2004 press statement by Respondent’s Ministry of 

Health, Mr. Joseph Bell. Respondent expressed its interest in cooperating with foreign 

investors to guarantee a better medical care in its territory. 

 

74. Secondly, Respondent's President published a statement on his official Twitter-

account - a primary information source for more than 40 million people - to welcome 

all investors to Mercuria, claiming that “Mercuria will do away with red tape and roll 

out the red carpet for investors”. Immediately thereafter, NHA invited Atton Boro to 

supply Sanior. 

 

75. Finally, by granting the patent for Valtervite to Atton Boro in 1998, Respondent 

generated Atton Boro’s legitimate expectation that its patent would be protected under 

the laws of Mercuria. As a direct result of those representations, Atton Boro ‘adapted 

its investment decisions’ by agreeing to the terms of the LTA. Accordingly, because 

Respondent made investment-related representations to Atton Boro, and because 

                                                
60 Schreuer/Kriebaum, p.8. 
61 PSEG, ¶¶115, 124; Joy Mining, ¶54; Saipem, ¶114. 
62 Ibid.; Schreuer/Kriebaum, p.5; see also Enron, ¶70. 
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Atton Boro ‘adapted its investment decisions’ on the basis of those representations, 

Respondent’s representations created legitimate expectations on the part of Atton 

Boro. 

 

76. By enacting Law No. 8458/09, Respondent created the possibility to deprive Atton 

Boro of its exclusive rights to exploit the patent,63 and to exclude others from its 

use.64 By doing so, it deprived Atton Boro of receiving the benefits it legitimately 

expected to receive as owner of a Mercurian patent. Thus, Respondent violated Atton 

Boro’s legitimate expectations. 

 

cc) Right to Regulate 

77. Under international law, it is acknowledged that a state generally has the Right to 

Regulate domestic matters in the public interest.65 Nevertheless, this right is not 

boundless.66 To this end, the Tribunal in Saluka found and several Tribunals 

concurred67 that: 

 

“The determination of a breach of [the FET Standard] therefore requires a 

weighing of the Claimant’s legitimate and reasonable expectations on the one 

hand and the Respondent’s legitimate regulatory interests on the other.”68 

 

In ADC, a Tribunal found that Hungary could not sustain a claim under the Right to 

Regulate in the absence of a sufficient legal and factual demonstration that the 

regulation in question actually served the public interest.69 

 

78. Atton Boro’s reasonable expectations must outweigh Respondent’s Right to Regulate. 

Respondent passed legislation that arbitrarily created the possibility of depriving 

Atton Boro of its patent investment and, contrary to the standard articulated in ADC, 

provided no legal or factual basis whatsoever for the deprivation. Thus, this Tribunal 

                                                
63 Grantham, p.180; Siebrasse, ¶3.  
64 Lehman, p.4; Klett/Sonntag/Wilske, p.15. 
65 Saluka, ¶ 305; Philip Morris, ¶422; Parkerings-Compagniet, ¶332. 
66 ADC, ¶423; Feldman ¶110; Mann, p.9; Titi, p.288.  
67 EDF, ¶219; BG Group, ¶298; Lemire, ¶285. 
68 Saluka, ¶306.  
69 ADC, ¶¶429-433. 
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should find that Respondent has not met its burden in establishing that the legislation 

falls within its Right to Regulate. 

 

79. In conclusion, this Tribunal should find that Atton Boro had legitimate expectations in 

accordance with the FET Standard and Respondent’s violation of these expectations 

cannot be justified by the Right to Regulate.  

                                   

b) Favourable conditions 

80. The FET Standard includes the host state obligation to create favourable conditions. A 

Tribunal in MTD established that a state has the active obligation ‘to promote’, ‘to 

create’, and ‘to stimulate’ favourable conditions for the investor.70  In other words, a 

host state is obligated to “treat [investors] in an even-handed and just manner, 

conducive to fostering the promotion of foreign investment”.71  

 

81. In the case at hand, Respondent’s actions progressively deteriorated the favourable 

conditions in Mercuria. Atton Boro justifiably assumed that its Valtervite patent in 

Mercuria would grant it exclusive use rights; however, by enacting Law No. 8458/09, 

Respondent de facto invalidated these rights by permitting Mercuria’s High Court to 

grant compulsory licences for patented inventions. Such an invalidation cannot be 

considered a ‘promotion’, ‘creation’, or ‘stimulation’ of favourable conditions for 

Atton Boro.  

 

c) Good Faith 

82. The FET Standard includes the obligation for the host state to act in good faith.72 

Good faith is a well-established cornerstone of international interactions.73 As early as 

1910, the PCA noted that parties to an international treaty are bound by “[t]he 

principle of international law that treaty obligations are to be executed in perfect 

good faith”, and that this principle “exlud[es] the right to legislate at will concerning 

the subject-matter of the Treaty”.74 Moreover, it found that the principle of good faith 

                                                
70 MTD, ¶113. 
71 Ibid.; Azurix, ¶360.   
72 Lemire, ¶284; ADF, ¶191; Siemens ¶308; Genin, ¶367.       
73 See e.g. Nuclear Tests, ¶49. 
74 North Atlantic Coast Fisheries, p.188. 
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“limit[s] the exercise of [state legislative power] with respect to that subject-matter 

[...] consistent with the treaty.”75 More recently, arbitral Tribunals have affirmed that 

the good faith obligation contains inter alia a prohibition on host states to use a “legal 

instrument for purposes other than those for which they were created”.76  

 

83. In the present case, although the BIT between the parties contained explicit patent 

protections, Respondent nevertheless used its legislative power to create and enforce a 

measure which ran afoul of its international obligations under the BIT. Through the 

enactment of Law No. 8458/09, which creates the possibility to deprive patent holders 

of their exclusive rights, Respondent legislated regarding a ‘subject-matter’ it had 

already acceded to an international agreement, namely through the patent provisions 

in the BIT. By exercising state legislative power in a manner that was inconsistent 

with its obligations under an international agreement, Respondent breached the good 

faith principle.  

 

84. Moreover, although a state can generally use its power to enact legislation for the 

purpose of serving the public interest,77 the timing of the enactment of Law No. 

8458/09 is highly suspicious. Indeed, the totality of the circumstances indicates that 

the actual purpose was to damage Atton Boro: Given the fact that Atton Boro was the 

only supplier for an effective FDC pill in Respondent’s pharmaceutical market, and 

given the fact that greyscale had recently emerged as the most severe public health 

epidemic at the time Law No. 8458/09 was passed, it is clear that the new law was 

designed to appropriate Atton Boro’s patent for Valtervite. Furthermore, the law was 

enacted directly after Atton Boro received a favourable Award, which was issued as a 

result of the NHA’s unilateral termination of the LTA after the NHA was unsatisfied 

with the generous discounts Atton Boro offered for Sanior. As indicated by ‘reliable 

sources’ in the local paper, government and NHA officials met and colluded in 

reaction to budgetary problems caused by several healthcare programs in Mercuria.78 

This government-NHA collusion leaves little room for doubt that Law No. 8458/09, 

although presumably passed under the auspices of ‘public health’, is used for the 

                                                
75 North Atlantic Coast Fisheries, p.188. 
76 Frontier, ¶300; Tecmed, ¶154.  
77 See Saluka, ¶305; Lemire, ¶285. 
78 Case, ll.927-928. 
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purpose of appropriating Atton Boro’s Valtervite patent. Thus, because Respondent 

acceded the right to legislate on matters affecting patent protection inconsistent with 

the BIT, and because the circumstances indicate a misuse of Law No. 8458/09, this 

Tribunal should find that Respondent failed to act in good faith. Consequently, 

Respondent violated the FET Standard. 

 

85. In conclusion, this Tribunal should find a violation of the FET standard set out in Art. 

3(2) BIT. First, Atton Boro had legitimate expectations, which Respondent violated. 

Second, Respondent failed to create favourable conditions for Atton Boro’s 

investment, and in fact, actively engaged in deteriorating existing favourable 

conditions. And finally, Respondent failed to act in good faith through its creation and 

its use of Law No. 8458/09. 

 

2. Granting a licence breached FET  

86. By granting a compulsory licence to HG-Pharma pursuant to Law. No. 8458/09, 

Respondent undermined Atton Boro’s legitimate expectations, which were based on 

the fact that both states are parties to the TRIPS Agreement. 

 

87. The TRIPS Agreement can create legitimate expectations (a) and Respondent did not 

comply with Atton Boro’s legitimate expectations when it granted a compulsory 

licence to HG-Pharma (b).  

 

a) TRIPS can create legitimate expectations 

88. A Tribunal in Philip Morris found, that the “scope and the content of FET must [...] 

be determined by reference to the rules of international law”.79 That Tribunal 

concluded that every provision of a BIT has to be interpreted in accordance with the 

VCLT.80 Art. 31(3)(c) VCLT states that any treaty interpretation has to be made in 

light of “any relevant rules of international law applicable in the relations between 

the parties”. The term ‘rules of international law’ has to be interpreted according to 

Art. 38(1) ICJ-Statute,81 which includes (c) “international conventions”. ‘Applicable’ 

                                                
79 Philip Morris, ¶317. 
80 Ibid.; see also Maffezini, ¶27; Yukos, ¶411. 
81 Villiger, Art.31, ¶25; Dörr, in Dörr/Schmalenbach, Art.31, ¶92. 
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means that only binding rules can be relied upon, and ‘relevant’ refers to the fact that 

the rules must “concern the subject-matter [...] at issue”.82 This view finds support in 

the BIT’s preamble, which states: 

 

“Building on their respective rights and obligations under the Marrakesh 

Agreement Establishing the World Trade Organization and other multilateral, 

regional, and bilateral agreements and arrangements to which they are both 

parties”. 

 

Furthermore, the FET Standard includes the principle of pacta sunt servanda,83 which 

according to Art. 26 VCLT, purports that a state is bound by its ratified treaties. 

 

89. TRIPS is a binding, international convention pursuant to Art. 38(1)(c) ICJ Statute, 

concerning inter alia the protection of patents. Both Mercuria and Basheera are 

Contracting Parties to TRIPS.84 Therefore, pursuant to the principle of pacta sunt 

servanda, it is incumbent upon Respondent to fulfil its international obligations under 

TRIPS. Hence, because TRIPS qualifies as an ‘international convention’, because 

both parties are bound to it, and because it concerns the subject-matter at issue, it can 

be relied upon in creating legitimate expectations.  

 

b) Respondent did not comply with Atton Boro’s legitimate expectations 

90. Art. 31 TRIPS governs the requirements of compulsory licensing for patented 

inventions. Atton Boro could legitimately expect that Respondent would act in 

accordance with the obligations that TRIPS create, such as but not limited to Art. 

31(b) (aa) and (h) (bb). 

 

aa) Art. 31(b) TRIPS 

91. No effort to obtain authorisation from Atton Boro for Valtervite has been made, 

although required in Art. 31(b) TRIPS.  It reads: 

 

“such use may only be permitted if, prior to such use, the proposed user has 

made efforts to obtain authorization from the right holder on reasonable 

                                                
82 Villiger, Art.31, ¶25. 
83 Tudor, p.196; Newcombe/Paradell, ¶6.22. 
84 Case, l.1497. 
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commercial terms and conditions and that such efforts have not been 

successful within a reasonable period of time. This requirement may be 

waived by a Member in the case of a national emergency or other 

circumstances of extreme urgency.”   

 

92. The word ‘extreme’ implies that not every urgency is sufficient and therefore the 

standard of ‘extreme urgency’ can only be high one.85     

 

93. In the case at hand, because there were no circumstances of ‘extreme urgency’, 

Respondent cannot argue that an effort to obtain authorisation for the use of Valtervite 

was not required. Given the fact that Sanior was available in sufficient quantities to 

treat all greyscale patients in Mercuria, it is difficult to imagine how the situation 

might be characterised as an ‘extreme urgency’. Nevertheless, neither HG-Pharma nor 

Respondent made any effort to obtain authorisation for Valtervite. Because there were 

no circumstances of ‘extreme urgency’, Atton Boro legitimately expected such an 

effort pursuant to TRIPS Art. 31(b). 

 

94. Even if the Tribunal finds that there was a case of ‘extreme urgency’, as previously 

established,86 Respondent failed to act in good faith when enacting Law No. 8458/09, 

and it was this law that granted the High Court the authority to issue a compulsory 

licence. However, as Jerome Reichman and Catherine Hasenzahl have pointed out, a 

state breaching good faith obligations cannot successfully invoke a case of ‘extreme 

urgency’.87  

 

95. In the case at hand, Respondent was required to invoke a case of ‘extreme urgency’ to 

access the waiver under Art. 31(b) TRIPS as a basis for the High Court’s granting of 

the compulsory licence to HG-Pharma. However, the High Court issued the licence on 

the basis of Law. No 8458/09, which was enacted in breach of Respondent’s good 

faith obligations. Because the underlying legislative measure failed to comply with 

Respondent’s good faith obligations, the High Court’s action must also be considered 

as a breach of the good faith principle. Therefore, Respondent cannot justify the grant 

of the compulsory licence by alleging a case of ‘extreme urgency’.  

                                                
85 Carvalho, ¶31.14; UNCTAD/ICTSD, p.471; see also Eikermann, in Stoll/Busche/Arend, Art.31, ¶30.   
86 See, ¶81-85. 
87 Reichman/Hasenzahl, p.16; see also Malbon/Lawson/Davison, ¶31.09.  
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bb) Art. 31(h) TRIPS 

96. Atton Boro did not obtain adequate remuneration in accordance with Art. 31(h) 

TRIPS, which states: 

 

“the right holder shall be paid adequate remuneration in the circumstances of 

each case, taking into account the economic value of the authorization”. 

 

97. The amount of adequate remuneration is generally based upon the full economic value 

of the licence.88 In the wording of Carvalho: 

 

“The compensation for compulsory licenses is not to be calculate based on 

political, charitable or other non-economic considerations, but exactly on the 

amount of actual or potential financial gains that the compulsory licensee may 

extract from the market”.89 

 

The value of a compulsory licence correlates to the average amount of voluntary 

licence fees in a given single market.90 The value of voluntary licenses for 

pharmaceutical products depends heavily on the costs of research and development.91 

Furthermore, a drop in market share caused by a compulsory licence must be 

considered in calculating the value of adequate remuneration.92 A licensor is never - 

even in national emergency situations - obligated to give away its invention without 

any return.93 

 

98. In the present case, the High Court granted HG-Pharma a compulsory licence to use 

Valtervite on April 17, 2010. Nevertheless, Atton Boro has yet to receive a single 

meaningful payment. The nominal fee stipulated by the Court, which required only 

1% of HG-Pharma’s total earnings, cannot be considered a ‘meaningful payment’ 

based on ‘the average amount of voluntary licence fees’, especially because HG-

Pharma’s generic earnings pale in comparison to Atton Boro’s hard-earned Valtervite-

based revenues. Atton Boro invested billions of USD in research and development to 

produce Valtervite; this breakthrough development required years of intensive pre-

                                                
88 Carvalho, ¶31.47; Weissman, p.1114; Eikermann, in Stoll/Busche/Arend, Art.31, ¶46.   
89 Carvalho, ¶31.47. 
90 Correa, pp.245-246; Eikermann, in Stoll/Busche/Arend, Art.31, ¶46.   
91 Sykes, p.24. 
92 Eikermann, in Stoll/Busche/Arend, Art.31, ¶46. 
93 Sykes, p.24; Bird, p.214; Eikermann, in Stoll/Busche/Arend, Art.31, ¶46. 
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clinical study and clinical trials, not to mention overcoming extensive legal and 

regulatory hurdles. And Atton Boro’s efforts were not in vain: Valtervite is a unique 

success that represents a huge step forward in combating greyscale. Instead of reaping 

the rewards of these efforts, Respondent issued a compulsory licence that deprived 

Atton Boro of nearly two thirds of its market share, passing it directly to HG-Pharma. 

In light of these facts, the High Court’s 1% fee assessment is particularly egregious, 

especially considering that the High Court has recently set royalty rates at 3% for non-

fatal diseases in similar cases.94 

 

99. In conclusion, the Tribunal should find that Respondent breached the FET Standard in 

Art. 3(2) BIT based on Atton Boro’s legitimate expectations derived from TRIPS. 

   

II. Respondent indirectly expropriated Atton Boro 

100. Respondent indirectly expropriated Atton Boro by granting a compulsory licence to 

HG-Pharma for Atton Boro’s patented invention Valtervite. Art. 6(2) BIT governs 

inter alia the legitimacy of indirect expropriations. The relevant part reads: 

 

“Investments of investors of one Contracting Party shall not be [...] indirectly 

[...] expropriated [...], except for public purposes, or national interest, against 

immediate full and effective compensation [...]”. 

 

Granting the compulsory licence is an indirect expropriation (1), which was not 

followed by immediate full and effective compensation (2). Moreover, this measure 

cannot be justified by public welfare objectives under Art. 6(4) BIT (3). 

 

1. Granting the compulsory licence is an indirect expropriation  

101. Indirect expropriations are, like a Tribunal in Tecmed established, measures which 

“do not explicitly express the purpose of depriving rights or assets, but actually have 

that effect”.95 To this end, a Tribunal in Starrett found an indirect expropriation where 

an owner’s rights “are rendered […] useless”,96 and various Tribunals have clarified 

that an owner’s rights are ‘rendered useless’ in the event of a ‘substantial 

                                                
94 Case, ll.1589-1590. 
95 Tecmed, ¶114. 
96 Starrett, p.1123. 
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deprivation’97 In determining whether a ‘substantial deprivation’ has occurred, several 

Tribunals have noted that the relevant question is whether the investor is able to 

extract the benefits and economic use of its investment.98 

 

102. A patent grants its owner an exclusive right to exploit its invention.99 It has the right 

to exclude anybody else from its invention.100 As Christopher Gibson pointed out, 

both rights are violated when a compulsory licence is granted.101      

 

103. In the case at hand, Atton Boro holds the Mercurian patent for Valtervite. The High 

Court granted HG-Pharma, a generic drug manufacturer and competitor of Atton 

Boro, a compulsory licence to use Valtervite without Atton Boro’s authorisation. 

Thus, Atton Boro was forced to relinquish the right to exclude HG-Pharma from its 

invention. Moreover, Atton Boro lost the legal monopoly to exploit its invention since 

HG-Pharma is now able to produce a generic drug based on Valtervite. Without the 

right to exclusive use, and without the right to exclude others from use, the patent - 

Atton Boro’s investment - is de facto useless. Thus, because Atton Boro’s patent is 

useless, the deprivation of Atton Boro’s investment is obviously substantial. 

Therefore, the granting of the compulsory licence to HG-Pharma constitutes an 

indirect expropriation pursuant to Art. 6(2) BIT.  

 

2. The indirect expropriation was not followed by immediate full and effective 

compensation  

104. Since Respondent’s conduct qualifies as an indirect expropriation, it must be followed 

by immediate full and effective compensation according to Art. 6(2) BIT. However, 

Respondent failed to provide compensation that was full and effective (a), and 

immediate (b). 

 

 a) The compensation was not full and effective 

105. Art. 6(3) BIT requires that, in the event of an expropriation, a state must accord an 

                                                
97 Pope & Talbot, ¶102; Merrill & Ring, ¶145; Fireman’s Fund, ¶ 176; Corn Products, ¶92; S.D. Myers, ¶285.  
98 Middle East Cement, ¶107; Santa Elena, ¶77; Tecmed, ¶115; S.D. Myers, ¶283; Metalclad, ¶103. 
99 Grantham, p.180; Siebrasse, ¶3.   
100 Lehman, p.4; Klett/Sonntag/Wilske, p.15. 
101 Gibson, pp.386-387. 
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investor ‘just compensation’. According to the BIT, “[j]ust compensation shall be 

equivalent to the real market value of the investment”, which “shall be calculated 

according to internationally acknowledged evaluation standards”. 

 

106. A Tribunal in CMS established that “the general concept upon which commercial 

valuation of assets is based is that of ‘fair market value’”.102 This standard “reflects 

the price a hypothetical buyer would pay to a hypothetical seller” in an open and 

unrestricted market.103 Experts have interpreted ‘fair market value compensation’  as 

requiring an assessment of the average market price of the product at issue, and 

therefore an assessment of the fair market value for a compulsory licence must 

depend upon the average value of voluntary licence fees.104 When considering 

pharmaceutical products, the value of voluntary licence fees especially depends 

largely upon its research and development expenses.105 Additionally, the PCA in 

Norwegian Shipowners’ pointed out that the term “[j]ust compensation implies a 

complete restitution of the status quo ante”.106 Accordingly, to restore the status quo, 

the compensation must equalise every financial loss incurred by the expropriation, 

including lost profits.107  

 

107. In the case at hand, as demonstrated above,108 the 1% compensation for the 

compulsory licensing fee was clearly nominal, and cannot be considered equivalent to 

the ‘fair market value’ of Atton Boro’s investment as “calculated according to 

internationally acknowledged evaluation standards” such as those used in anti-

dumping cases at the WTO.  

 

108. Moreover, Atton Boro lost nearly two-thirds of its market share for Sanior, which 

would not have happened but for Respondent’s expropriation. After spending billions 

of USD in research and development, Atton Boro introduced Sanior to the Mercurian 

public, which revolutionised the market for greyscale treatment. Sanior was so 

effective that it rendered previous greyscale treatments archaic and obsolete. As a 

                                                
102 CMS, ¶402; see also Marboe, ¶7.03. 
103 Marboe ¶7.03; see also AICPA, p.33; ASA, p.27; CMS, ¶402. 
104 Correa, pp.245-246; Eikermann, in Stoll/Busche/Arend, Art.31, ¶46.    
105 Sykes, p.24. 
106 Norwegian Shipowners’, p.338. 
107 Ibid. 
108 See ¶¶ 95-98. 
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result of its innovation, Atton Boro became the sole treatment provider for the 

Mercurian citizens suffering from greyscale. For reasons beyond Atton Boro’s 

control, the number of greyscale patients ballooned from 20,485 in 2003 to 266,298 in 

2006,109 and this number presumably continued to rise in the years since 2006. 

Therefore, when Respondent expropriated Atton Boro’s patent, it not only deprived 

Atton Boro of 177,532 potential customers (two-thirds of the 2006 market), it also 

deprived Atton Boro of new customers who may have contracted greyscale in the 

years since 2006. Therefore, 1% of HG-Pharma’s earnings from Valtervite cannot be 

considered a “complete restitution of the status quo ante” as Norwegian Shipowners’ 

required, and accordingly, this Tribunal should find that the 1% offer is neither full 

nor effective compensation.  

 

b) The compensation was not made immediately 

109. According to Art. 31(1) VCLT, every provision in the BIT shall be interpreted in 

accordance with its ordinary meaning. The ordinary meaning of the term 

‘immediately’ implies that the action should happen “without delay”.110  

 

110. In the case at hand, despite the clear requirements of the BIT, Atton Boro has yet to 

receive any compensation. Although HG-Pharma attempted to distribute the nominal 

1% fee suggested by the High Court, as demonstrated above, such a fee cannot be 

considered ‘compensation’ as defined by the BIT. Thus, because nearly seven years 

have passed since the compulsory licence was issued, Atton Boro has not been 

compensated ‘without delay’. Consequently, the compensation was not made 

‘immediately’ as required by the BIT. 

 

3. No justification under Art. 6(4) BIT 

111. The indirect expropriation cannot be justified under Art. 6(4) BIT because it is not 

designated and applied to protect legitimate public welfare objectives. Art 6(4) BIT 

states that: 

 

“Non-discriminatory measures of a Contracting Party that are designated and 

applied to protect legitimate public welfare objectives, such as public health, 

                                                
109 Case, ll.1339-1340. 
110 See Oxford Dictionary, “immediately”. 
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safety and the environment, do not constitute an indirect expropriation under 

this Article”. 

 

112. The Tribunal in Pope & Talbot established that no legal justification for expropriation 

can be a  

 

“blanket exception for regulatory measures [which] would create a gaping 

loophole in international protections against expropriation”.111 

 

The examples of ‘public welfare objectives’ listed in Art. 6(4) BIT are all highly 

protected interests. Moreover, according to Art. 31(1) VCLT, every provision shall be 

interpreted in accordance with its ordinary meaning. The ordinary meaning of the 

term ‘designated’, implies that the legitimate public welfare must be the aim of the 

measure.112       

     

113. In the case at hand, the High Court granted a compulsory licence to HG-Pharma 

pursuant to Law No. 8458/09, and as demonstrated above, Law No. 8458/09 serves 

Respondent’s financial rather than public interests.113 Financial interests are not 

‘public welfare objectives’ in accordance with Art. 6(4) BIT. Moreover, Atton Boro 

supplied Sanior to the NHA at all times with the purpose of combating the spread of 

greyscale, so Respondent cannot sustain a claim that Law No. 8458/09 was necessary 

to pursue public health.  

 

114. Furthermore, Atton Boro’s drug Sanior is the sole invention that enables Respondent 

to treat greyscale effectively amongst its population. Despite this strong bargaining 

position, Atton Boro allowed Respondent a generous 25% discount for Sanior and 

raised its production capacity to secure a stable supply, thereby enabling Respondent 

to treat every one of its afflicted citizens with Sanior. Atton Boro was willing to give 

Respondent a further discount of 10%, which shows its willingness to compromise 

and its desire to work with Respondent in combatting greyscale. Respondent’s 

outright rejection of Atton Boro’s bargaining efforts undermine any argument that it 

could not afford to pay for the drug; Respondent did not even know how much the 

                                                
111 Pope & Talbot, ¶99; see also Feldman, ¶110. 
112 See Black’s Law Dictionary, ‘designate’; Oxford Dictionary, ‘designate (verb)’. 
113 See, ¶83. 
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drug would cost after negotiation and nevertheless declined to embrace Atton Boro’s 

openness to negotiation. Clearly, Respondent’s actions are inconsistent with the claim 

that Law No. 8458/09 was aimed at combating the public health crisis, since effective 

treatment was already present, and Atton Boro was more than willing to negotiate 

alternative pricing options. 

 

115. Consequently, the granting of the compulsory licence was not designated to protect 

legitimate public welfare objectives and hence, the expropriation cannot be justified 

under Art. 6(4) BIT. 

 

116. In conclusion, Respondent breached the FET Standard under Art. 3(2) BIT by 

enacting Law No. 8458/09 and granting a licence to HG-Pharma, and indirectly 

expropriated Atton Boro according to Art. 6(2) BIT by granting the licence. 

 

B. Respondent violated Art. 3(2) BIT by failing to enforce the Award 

117. By failing to enforce the Award, Respondent violated the FET Standard of Art. 3(2) 

BIT (I) and the Standard of Full Protection and Security of Art. 3(2) BIT (II). 

Additionally, Respondent is liable for these violations (III). 

 

I. Respondent breached the FET Standard 

118. Respondent breached the FET Standard by failing to comply with Atton Boro’s 

legitimate expectations (1), by denying Atton Boro justice (2), and by creating 

unfavourable conditions for Atton Boro (3). 

 

1. Legitimate expectations 

119. Respondent frustrated Atton Boro’s legitimate expectations by violating its 

obligations under Art. 3 New York Convention. 

 

120. As stated above, pursuant to principles codified in the VCLT, every binding 

convention concerning the subject matter between the BIT’s Contracting Parties can 

create legitimate expectations.114 The New York Convention concerns the recognition 

                                                
114 See ¶87. 
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and enforcement of foreign Arbitral Awards and is a binding, international convention 

as defined by Art. 38(1)(c) ICJ Statute. Both Mercuria and Basheera are Contracting 

Parties to the New York Convention.115 Therefore, pursuant to the pacta sunt 

servanda principle, it is incumbent upon Respondent to fulfil its international 

obligations under the New York Convention. Because Atton Boro claims that 

Respondent failed to enforce an Arbitral Award passed by a Tribunal seated in Reef, 

the New York Convention governs the present subject matter and therefore creates 

legitimate expectations. 

 

121. Under Art. 3 New York Convention, a domestic court has the prima facie obligation 

to enforce an Award116 in a speedy and effective way.117 Therefore, Atton Boro could 

legitimately expect Respondent to ensure a ‘speedy and effective’ proceeding to 

enforce its Award. In spite of this, the High Court has yet to enforce the Award, and 

thus, by failing to fulfil its international obligations under the New York Convention, 

Respondent has frustrated Atton Boro’s legitimate expectations. Consequently, 

Respondent violated the FET Standard. 

 

2. Denial of Justice 

122. Respondent denied Atton Boro justice by adjourning the proceedings for over seven 

years and thereby failing to enforce the Award. 

 

123. Tribunals have agreed that when a state denies an investor justice, this constitutes a 

breach of the FET Standard.118 In this respect, the Tribunals in Toto and White 

Industries established several criteria to evaluate whether deferred proceedings can 

sustain a Denial of Justice claim.119 These criteria, while not exclusive, include the 

complexity of the issue (a), the Parties’ behaviour (b), and the Court’s behaviour (c). 

 

a) Complexity of the issue 

124. As stated in White Industries, there is nothing “particularly complex about the [...] 

                                                
115 Case, ll.1497-1498. 
116 WTB, ¶8; Yukos Oil, ¶10.  
117 Gater, ¶22; Murray Oil; Sovereign Participations, ¶25.      
118 Casado; ¶658; Mondev, ¶141; Frontier, ¶328; Jan de Nul, ¶¶195-196; Waste Management, ¶98. 
119 Toto, ¶163; White Industries, ¶10.4.10.  
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application to enforce the Award”.120 Moreover, a domestic court has the prima facie 

obligation to enforce an Award,121 which must take place speedily and effectively.122 

Furthermore, an international arbitration award is, like Jean-François Poudret and 

Sébastien Besson pointed out, “removed from any national arbitration law and  not 

subject to the judicial review of a state court”.123 Hence, a domestic Court’s only role 

is to enforce an Award quickly and effectively, not to review its merits: an 

uncomplicated task. 

 

125. Moreover, Art. 5 New York Convention, delimits an exhaustive list of reasons under 

which the enforcement of an international Arbitral Award may be refused,124 and 

since this list is exhaustive, the Court needs only to evaluate whether one of the 

exceptions applies. 

 

126. Art. 5(2)(b) New York Convention, which the NHA invoked,125 requires that the 

enforcement of the Award must be contrary to the state’s ‘public policy’. It reads: 

 

“Recognition and enforcement of an arbitral award may also be refused if the 

competent authority in the country where recognition and enforcement is 

sought finds that: 

[...] 

(b) The recognition or enforcement of the award would be contrary to the 

public policy of that country”. 

 

In this context, ‘public policy’ is that policy which affects essential moral, political, 

economic, or judicial principles establishing the order of the country.126 Indeed, this is 

a high standard.127  

  

127. In the case at hand, like the Award in White Industries, Atton Boro’s Award ordered 

                                                
120 White Industries, ¶10.4.11. 
121 WTB, ¶8; Yukos Oil, ¶10.   
122 Gater, ¶67; Murray Oil; Sovereign Participations, ¶25.      
123 Poudret/Besson, ¶880; see also Gould, ¶11; General National Maritime, p.2; S.E.E.E., p.6.  
124 Admart; Karaha Bodas, ¶14; TCL, ¶53 .    
125 Case, ll.936-937. 
126 Kersa, p.625; Parsons & Whittemore, ¶9; ICCA, pp.107-108.      
127 Hebei p.41; Parsons & Whittemore, ¶9; Renusagar, ¶66; see also Otto/Elwan, in 

Kronke/Nacimiento/Otto/Port, p.365. 
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Respondent party to pay an amount of money for caused damages.128 Such Awards 

merely entail payment of damages, which should not be considered ‘particularly 

complex’. 

 

128. Furthermore, Respondent violated its international obligation to enforce the Award 

and no exceptions apply. Specifically, Respondent cannot rely on Art. 5(2)(b) New 

York Convention, because enforcing the Award does not conflict with Respondent’s 

public policy. Contrary to Respondent’s assertion, enforcing the Award does not 

affect Respondent’s moral, political, economic or judicial order. In particular, 

Respondent is not able to refer to its economic order, since the Award merely 

represents the damages arising out of the termination of the LTA - the same amount 

Respondent would have been required to pay had it fulfilled their original obligations 

under the LTA. Although Atton Boro sympathises with Respondent’s budgetary 

problems, these problems cannot simply be shifted onto Atton Boro under the 

moniker of ‘public policy’. In the absence of a true public policy crisis, recognising 

and enforcing the Award cannot be considered contrary to Respondent’s ‘public 

policy’. Therefore, the NHA’s claim to the New York Convention exception clearly 

lacks substance, and the underlying enforcement proceeding should not be considered 

‘particularly complex’. 

 

b) Parties’ behaviour 

129. A Tribunal in White Industries found that a party to an enforcement proceeding has a 

right to seek treatment in accordance with a host state’s international obligations, such 

as those enshrined in the New York Convention.129  

 

130. In the present case, Atton Boro sought to enforce its Award. As a party to the New 

York Convention, Respondent had an international obligation to enforce the Award 

pursuant to Art. 3 New York Convention. Therefore, Atton Boro’s behaviour should 

not be criticised because its only goal was for the Award to be enforced. By contrast, 

the Respondent state entity was absent from the proceedings seven times without 

providing any good reason, and it sought extensions eleven times, again without 

                                                
128 See White Industries, ¶3.2.33; Case, ll.127-128. 
129 White Industries, ¶10.4.15. 
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adequate justification.130 Thus, Respondent, acting through the NHA, exhibited 

behaviour throughout the proceeding that can be considered at best negligent and, at 

worst, an effort to sabotage the proceedings by causing constant delays. 

 

  c) Court’s behaviour 

131. The Tribunal in Casado pointed out that if the Court does not reply to one Party’s 

requests this clearly qualifies as a Denial of Justice.131 

  

132. In the case at hand, Atton Boro claimed a breach of Mercurian procedural law three 

times during the proceedings when the NHA was absent without good reason. 

However, the Court ignored Atton Boro’s request to find a breach of procedural 

law.132 Thereby, the Court clearly privileged the NHA. Moreover, the Judge’s 

statement that a “delay in service of one rejoinder will hardly run a billion-dollar 

corporation into the ground”,133 clearly shows the Court’s bias against Atton Boro. 

 

133. In conclusion, the High Court was tasked with executing a very simple procedure, but 

has inexplicably taken more than seven years to do so. Although Atton Boro has been 

cooperative and accommodating, the High Court has nevertheless delayed the 

proceedings multiple times without adequate justification. Consequently, Respondent 

denied justice to Atton Boro, and thus, violated the FET Standard.  

 

II. Full Protection and Security  

134. Atton Boro submits that Respondent failed to provide full protection and security 

pursuant to Art. 3(2) BIT due to the delay of the enforcement proceedings for over 

seven years. The relevant part reads: 

 

“Investments and returns of investors of each Contracting Party [...] shall 

enjoy full protection and security in the territory of the other Contracting 

Party”. 

 

                                                
130 Case, ll.204-353. 
131 Casado, ¶658. 
132 Case, ll.237, 266, 323.  
133 Case, ll.239-240. 
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135. The principle of ‘full protection and security’ goes beyond physical security;134 it also 

extends to: 

 

“providing a legal framework that offers legal protection to investors- 

including [...] appropriate procedures that enable investors to vindicate their 

rights”.135 

 

136. In the case at hand, although Atton Boro had access to enforcement proceedings in 

Mercuria, those proceedings cannot be considered ‘appropriate procedures’. First, the 

High Court delayed proceedings for over seven years without apparent reason, even 

though it was under an obligation to enforce the Award speedily and effectively. 

Second, although Atton Boro has the right to enforce its Award, Respondent’s 

procedures have prevented it from doing so. Thus, because Respondent failed to 

provide ‘appropriate procedures’ Atton Boro could not ‘vindicate’ its right to enforce 

its Award. Respondent therefore did not provide ‘legal protection’ as required by Art. 

3(2) BIT, and hence, breached its obligation to ensure full protection and security to 

Atton Boro. Consequently, this Tribunal should find that Respondent violated Art. 

3(2) BIT. 

 

III. Liability 

137. Respondent is liable for its judicial conduct, which violated the BIT by failing to 

enforce the Award. It is recognised that the rules of state liability, which are 

summarised in the ILC Draft Articles on Responsibility of States for Internationally 

Wrongful Acts (‘ILC Articles’) are part of customary international law,136 and as 

such, have been applied by innumerable Investment Tribunals.137  According to Art. 1 

ILC Articles, a state is internationally responsible for “every internationally wrongful 

act”, which is defined in Art. 2 ILC Articles as “an action or omission” that  

 

“(a) is attributable to the State under international law; and (b) constitutes a 

breach of an international obligation of the State.” 

 

138. According to Art. 4(1) ILC Articles, any conduct of a state organ is attributable to the 

                                                
134 Biwater, ¶729; Azurix ¶408.  
135 Frontier, ¶263. 
136 Noble Ventures, ¶69; Hobér, in Muchlinski/Ortino/Schreuer, p.550; Baumgartner, p.28.     
137 Noble Ventures, ¶¶69-70; Total, ¶220; Kardassopoulos, ¶254.      
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state.138 The relevant part reads: 

 

“The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial 

or any other functions […].” 

 

According to Art. 12 ILC Articles, a breach of international obligations exists if a 

state action is not in conformity with the requests of the international obligation. It 

reads: 

 

“There is a breach of an international obligation by a State when an act of 

that State is not in conformity with what is required of it by that obligation, 

regardless of its origin or character”. 

 

Foreign investment law constitutes a part of international law.139 Therefore, 

obligations under investment treaties are international obligations.    

  

139. In the case at hand, Respondent is liable for its judicial conduct for several reasons. 

Firstly, the BIT violations were performed by the High Court, the Respondent’s 

judicial state organ, and therefore attributable to Respondent according to Art. 4(1) 

ILC Articles. Secondly, as shown above, the conduct breached obligations under the 

BIT. Those constitute a part of foreign investment law and hence, international 

obligations pursuant to Art. 12 ILC Articles. Finally, the Court’s failure to enforce the 

Award is an omission in the sense of Art. 2 ILC Articles, which is both attributable to 

the state pursuant to Art. 4 and a breach of international obligations under Art. 12 ILC 

Articles. Hence, the judicial conduct constitutes an internationally wrongful act under 

Art. 1 ILC Articles, and therefore, this Tribunal should find that Respondent is liable 

for the conduct of its judiciary. 

 

C. Respondent violated Art. 3(3) BIT by terminating the LTA 

140. Respondent breached Art. 3(3) BIT by terminating the LTA (I) and Respondent is 

liable for the NHA’s actions (II). 

 

                                                
138 ILC Articles, Art.4, ¶1. 
139 Dolzer/Schreuer, p.19. 
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I. Termination of the LTA 

141. Because the NHA unilaterally terminated the LTA, Respondent breached the 

Umbrella Clause under Art. 3(3) BIT, which states: 

 

 “Each Contracting Party shall observe any obligation it may have entered 

into with regard to investments of investors of the other Contracting Party” 

 

142. A Tribunal in Noble Ventures found that “it is difficult not to regard [the Umbrella 

Clause] as a clear reference to investment contracts”140 and that the provision “would 

be very much an empty base unless understood as referring to contracts”.141 The 

Tribunal's decision was based on the wording of Art. 2(2)(c) Romania-United States 

BIT,142 which reads: “Each Party shall observe any obligation it may have entered 

into with regard to investments”. Further, the Tribunal defined investment contracts as 

“agreements [which] describe specific rights and duties of the parties concerning a 

specific investment”.143  

 

143. Since the wording of the Romania-United States BIT is the same as in the Mercuria-

Basheera BIT, the same interpretation should be applied, and accordingly, the 

Umbrella Clause is applicable to investment contracts. The LTA is a contract between 

Atton Boro and the NHA which lays out conditions for supplying Sanior in Mercuria. 

These conditions amount to ‘specific rights and duties’ of the type described in Noble 

Ventures. Moreover, these rights and duties concern a ‘specific investment’ because 

the LTA was concluded specifically for the supply of Sanior, whose main ingredient 

is Atton Boro’s patented invention Valtervite, or in other words, Atton Boro’s 

investment. Hence, the LTA is an investment contract, and therefore an ‘obligation’ 

within the meaning of Art. 3(3) BIT. 

 

144. According to Clause 6, the LTA “shall be valid for a period of 10 years effective from 

commencement date subject to the Supplier’s satisfactory performance.” Hence, both 

Parties to the LTA were obligated to stay committed to the Agreement for ten years. 

The LTA commenced on July 20, 2004 and should have remained in place until July 

                                                
140 Noble Ventures, ¶51; see also SGS II, ¶91. 
141 Noble Ventures, ¶51. 
142 Ibid. 
143 Ibid. 
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20, 2014. Atton Boro’s performance of the Agreement was uniformly ‘satisfactory’ 

for the duration of the Agreement; it gave no reason for termination. Nevertheless, the 

NHA unilaterally terminated the investment contract on June 10, 2008, years ahead of 

its expiration. Thus, the NHA violated its obligations under the LTA, specifically 

under Clause 6. This was confirmed by the Award in favour of Atton Boro, which 

established that the NHA’s termination of the LTA was both unilateral and premature, 

and therefore, a breach of contract.  

 

II. Liability 

145. Respondent is liable for the NHA’s conduct. Again, referring to the ILC Articles, 

Respondent is liable under Arts. 1 and 2 ILC Articles, because there is an 

internationally wrongful act. The NHA’s actions can be attributed to Respondent 

under Art. 5 ILC Articles and constitute a breach of international obligations pursuant 

to Art. 12 ILC Articles. Art. 5 reads: 

 

“The conduct of a person or entity [...] which is empowered by the law of that 

State to exercise elements of the governmental authority shall be considered 

an act of the State under international law, provided the person or entity is 

acting in that capacity [...]”.  

 

146. The NHA, a state entity, was set up by the Central Government “to pursue its goal of 

securing universal healthcare for its people, as envisioned by the Constitution of 

Mercuria”,144 and it is politically accountable to Respondent’s government.145 As a 

constitutionally mandated politically accountable agency, the NHA is empowered to 

exercise elements of governmental authority. By concluding the LTA, the NHA 

guaranteed a cheap and stable supply of Sanior, and thereby made an important step 

towards ‘securing universal healthcare for its people’, as mandated by Respondent’s 

constitution. Hence, by entering into the LTA, the NHA furthered the goals of 

Respondent’s constitution by exercising governmental authority. Considering that the 

NHA exercised governmental authority to establish the LTA, it would be inconsistent 

to imagine that it acted without governmental authority in terminating the LTA. 

Therefore, by terminating the LTA, the NHA acted as an organ of the government, 

                                                
144 Case, ll.1256-1257. 
145 Case, l.1591. 
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empowered to exercise ‘governmental authority’ within the meaning of Art. 5 ILC 

Articles. 

 

147. Furthermore, the termination constitutes a breach of international obligations under 

Art. 12 ILC Articles. As already established, by terminating the LTA, Respondent 

breached Art. 3(3) BIT. Obligations under the BIT constitute a part of foreign 

investment law and hence, international obligations pursuant to Art. 12 ILC Articles. 

As a result, the termination of the LTA is an ‘internationally wrongful act’ under Arts. 

1 and 2 ILC Articles, since it is attributable to the state under Art. 5 and a violation of 

international obligations under Art. 12. Hence, Respondent is liable for the NHA’s 

actions. 

 

148. Accordingly, because the LTA is an ‘obligation’ within the meaning of Art. 3(3) BIT, 

because the NHA exercised governmental authority when it terminated the LTA, and 

because the NHA’s actions are thereby attributable to Respondent, this Tribunal 

should find that Respondent breached Art. 3(3) BIT by unilaterally terminating the 

LTA. 

 

D. Conclusion 

149. In conclusion, Respondent clearly breached substantial provisions of the BIT. 

Specifically, it breached the FET Standard under Art. 3(2) BIT multiple times, it 

indirectly expropriated Atton Boro’s investment pursuant to Art. 6(2) BIT, it breached 

the Standard of Full Protection and Security under Art. 3(2) BIT and it violated the 

Umbrella Clause of Art. 3(3) BIT. 
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PART THREE:REMEDIES 

 

150. The Tribunal should order Respondent to pay no less than USD 1,540,000,000 in 

damages to Atton Boro for the losses caused by the BIT violations (A). It should 

further impose all costs associated with the proceedings on Respondent (B). 

 

A. Compensation 

151. The Tribunal should order Respondent to pay no less than USD 1,540,000,000 in 

damages to Atton Boro. This is sufficient to cover Atton Boro’s financial losses 

caused by Respondent’s BIT violations. 

 

B. Costs 

152. Furthermore, Respondent should bear all costs of the proceedings. According to Art. 

42(1) PCA Rules, “[t]he costs of arbitration shall in principle be borne by the 

unsuccessful party”. In the case at hand, there are no circumstances justifying a 

deviation from this general rule. Therefore, Respondent should bear all costs of the 

proceedings. 
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PRAYER FOR RELIEF 

 

153. Atton Boro respectfully requests the Tribunal to find that: 

(1) It has jurisdiction; 

(2) Respondent violated Art. 3 and Art. 6 BIT; 

(3) Respondent should pay no less than USD 1,540,000,000 in damages to Atton 

Boro; 

(4) Respondent should bear all costs of the proceeding. 

 

 

Respectfully Submitted on September 18, 2017 

For and on behalf of the Claimant 

Atton Boro Limited 

 

 

 

 

 

  


