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STATEMENT OF FACTS 

CLAIMANT’s economic activities in Mercuria 

1. CLAIMANT is a Basheeran company incorporated in 1998. It is a subsidiary of the Atton 

Boro Group, a pharmaceutical company focused on the development of treatments for 

epidemic diseases threatening developing countries, such as AIDS or malaria.1  

2. After several years of R&D, Atton Boro Group synthesized a compound called 

Valtervite,2 which was meant to radically improve treatment of greyscale, a chronic, 

incurable, sexually-transmitted disease.  

3. CLAIMANT was created to expand Atton Boro Group’s activities. For such purpose, it 

was assigned a number of patents –including the Mercurian and Basheeran patents for 

Valtervite–3 which would assure amortization of the expenditures incurred during R&D. 

4. CLAIMANT commenced business immediately upon being created. It rented office space, 

opened a bank account, hired a manager and an accountant,4 and later it also retained 

commercial and patent counsel to manage its portfolio of patents and provide support 

for regulatory approval, marketing and sales.5  

5. CLAIMANT steadily increased its activities year after year. Its principal dealings involved 

long-term agreements with States and state agencies, through public-private 

collaborations for the supply of essential medicines at discounted rates.6  

6. CLAIMANT concluded several agreements with the NHA.7 The main goal of such 

partnerships was to achieve the objectives of Mercuria’s comprehensive health plans.8  

7. Under that premise, CLAIMANT completed distinct co-operations, such as the “Mercuria 

Comprehensive HIV/AIDS Partnership”, a product development partnership – part of 

the NHA’s five-year health plan.9 

                                                 
1 Problem, p.28,¶¶2,4. 
2 Id., p.28,¶3. 
3 Id., p.28,¶4; PO2, ¶6. 
4 Ibid. 
5 PO2, ¶3. 
6 Problem, p.28,¶5. 
7 Ibid. 
8 Problem, p.39,¶¶2,4. 
9 Problem, p.29,¶8. 
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8. Given this success, the Minister of Health held a conference where he highlighted the 

benefits of patents, and assured that Mercuria would have a protective policy in that 

regard.10 

9. Likewise, in light of the benefits such public-private contracts seemed to have, the 

President of Mercuria followed the same line. He stated on his verified Twitter account 

–mainly used to announce new government policies, and considered as a primary source 

of information in that regard–11 that “Mercuria will do away with red tape and roll out 

the red carpet for investors.”12 

The execution of the LTA 

10. After the completion of several initiatives within the program, the NHA carried 

Mercuria’s health plan further. Consequently, it invited CLAIMANT and other 

pharmaceutical companies to make an offer for a long-term strategic supply of greyscale 

medicine.13 After a long negotiation process and a thorough evaluation of competing 

offers, the NHA decided to enter into a new partnership with CLAIMANT. Thus, both 

parties entered into the LTA for the supplying of CLAIMANT’s drug, which it marketed 

under the brand name of Sanior, at a fixed discounted rate.14 

11. Consequently, CLAIMANT set up a manufacturing unit for Sanior in Mercuria. After 

months of hard work, CLAIMANT delivered its first consignment by June 2005, and the 

NHA began distribution across Mercuria. By the end of 2006, the results of 

CLAIMANT’s successful performance became evident: consistently with the NHA’s 

expectations, about a third of all greyscale patients were being treated using Sanior.15 

Gross disparity: CLAIMANT’s progress, RESPONDENT’s incapacity 

12. While CLAIMANT kept on producing Sanior in Mercuria and complying with its 

contractual commitments to provide medicines for an increasing number of patients, the 

NHA’s activities involved the exact opposite. 

                                                 
10 Id., p.39,¶¶3,4. 
11 PO3, lines 1567-1568. 
12 Problem, p.39,¶¶3,4. 
13 Id., p.29,¶7. 
14 Id., p.29,¶¶9,10. 
15 Id., p.29,¶11. 
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13. By late 2006, the NHA presented an annual report on greyscale. Later, the Minister of 

Heath proclaimed that “the government would take any measure it deemed necessary” 

to ensure greyscale patients could avail treatment.16 

14. Accordingly, CLAIMANT purchased land and machinery in order to successfully meet 

the NHA’s requirement, and to keep providing enough Sanior for Mercurian people.17 

However, CLAIMANT’s diligence was not corresponded.  

15. In early 2008, the NHA finally acknowledged that it had failed abysmally to estimate 

the number of persons affected by greyscale. Indeed, it informed CLAIMANT that it had 

“grossly underestimated” the number of affected people.18 CLAIMANT –as a dedicated, 

diligent partner– assured it had managed to build capacity to meet the demand, and 

further, offered an additional 10% discount.19  

16. However, the NHA rejected CLAIMANT’s offer, and demanded an additional 40% 

discount –beyond the existing 25% discount already provided under the LTA–,20 a 

combined discount that would cut by more than half the original price of the medicine. 

Such scenario virtually erased CLAIMANT’s margins,21 leaving millions of dollars 

invested in R&D and production facilities still unamortized. 

17. In a nutshell, CLAIMANT always complied with the NHA’s expectations and its 

contractual commitments. It even made further investments in land and machinery to 

meet the rising demand and continue its satisfactory performance.22 On top of that, it 

consistently showed its willingness to cooperate by offering additional discounts. In 

contrast, its counterparty –aside from failing to achieve its sole purpose, namely, 

measuring the amount of greyscale patients– only increased its demands and pushed 

harder on CLAIMANT. 

                                                 
16 Problem, p.29,¶14. 
17 Id., p.29,¶15. 
18 Ibid. 
19 Problem, p.30,¶15. 
20 Ibid. 
21 Problem, p.4,¶8. 
22 Id., p.30,¶15. 
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The breach of the LTA and RESPONDENT’s actions against the enforcement of the Award 

18. The NHA’s incapacity led to a private meeting between the Minister of Health, the 

President of Mercuria and the Director of the NHA on 15 May 2008. According to 

newspapers, the agenda was to resolve budgetary problems.23  

19. Shortly after, the NHA unilaterally terminated the LTA on the pretext of CLAIMANT’s 

supposed “unsatisfactory performance.”24 This forced CLAIMANT to initiate arbitration 

proceedings against the NHA, which ultimately derived in the Award issued in January 

200925 providing US$ 40,000,000 in CLAIMANT’s favor.26 

20. CLAIMANT promptly began enforcement proceedings before Mercurian courts on 3 

March 2009.27 The NHA opposed to the enforcement alleging that the Award was 

contrary to public policy.28  

21. That was the starting point of what is now an eight-year –and counting–29 road to 

(non)enforcement. The NHA employed every available delaying tactic, from a 

consistent failure to attend the hearings, to dozens of adjournment requests.30 The 

Mercurian Judiciary turned a blind eye on this situation, and completely supported the 

NHA’s delay tactics. 

22. As a result, the Award remains unenforced after eight and a half years, virtually 

depriving CLAIMANT from its right to compensation.  

From simple breach to planned destruction: RESPONDENT’s shattering of CLAIMANT’s 

investment 

23. In parallel, on 10 October 2009, RESPONDENT’s master plan to have Sanior for free was 

put into practice.  

24. On that day, the President of Mercuria promulgated the Law, modifying Mercuria’s 

legislation regarding intellectual property.31 The Law allowed the use of patented 

                                                 
23 Problem, p.30,¶16. 
24 Id., p.30,¶17. 
25 Ibid. 
26 Ibid. 
27 Problem, p.30,¶18. 
28 Ibid. 
29 PO3, line 1595. 
30 Problem, pp.7-12. 
31 Id., p.30,¶20. 
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inventions without the authorization of the owner, giving Mercurian courts the 

discretion to grant the use of the relevant patent.32 

25. Shortly after that, in November 2009, a Mercurian state-owned generic drug 

manufacturer,33 HG-Pharma, filed an application before the Court to be granted a 

license to manufacture Valtervite – which involved CLAIMANT’s Patent.34  

26. In a fast-tracked process, the Court analyzed each standard of the Law, namely (i) if the 

requirements of the public were satisfied or not, (ii) if the patented invention was 

available to the public at a reasonably affordable price, (iii) the nature of the invention 

and the measures taken to make full use of the invention, (iv) the ability of HG-Pharma 

to work the invention to the public advantage, (v) HG-Pharma’s capacity to undertake 

the risk in providing capital and working the invention, and (vi) whether HG-Pharma 

had made efforts to obtain a license from CLAIMANT.35  

27. The Court carried out such deep, thorough analysis in only 5 months. It predictably 

granted HG-Pharma the license for Valtervite on 17 April 2010, fixing a 1% royalty to 

be paid to CLAIMANT.36 Ironically, at that time, more than a year had elapsed since 

CLAIMANT had first filed for enforcement of the Award, and the NHA’s answer to 

CLAIMANT’s application was still pending, under the same Court’s allowance.37  

28. The granting of the License under the Law forced CLAIMANT into a losing price war 

with HG-Pharma, which had made no expenditures whatsoever in R&D and thus could 

afford to charge much lower prices.  

29. The facts show approximately how much was taken from CLAIMANT. The Director of 

the NHA admitted in January 2012 that it had “saved” US$ 1.2 billion annually as a 

result of the lower price charged by HG-Pharma.38 RESPONDENT had apparently not 

only overcome its budgetary restriction, but could even afford to give away Valtervite to 

other States – where CLAIMANT also held patents for such drug.39 Indeed, between May 

                                                 
32 Ibid. 
33 PO3, line 1596. 
34 Problem, p.30,¶21. 
35 Id., pp.44-45. 
36 Ibid. 
37 Problem, p.7,¶¶1,7. 
38 Problem, p.30,¶16. 
39 PO3, lines 1581-1582. 
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and August 2013 three neighboring States expressed their gratitude towards 

RESPONDENT for the greyscale medicines received40 – all at CLAIMANT’s expense. 

30. Meanwhile, by 2014 CLAIMANT had lost nearly two thirds of its market share to the 

generic greyscale product, and its distributors began indicating they would switch to the 

generic alternative once their contracts with CLAIMANT had elapsed.41 

31. Given those facts, CLAIMANT had no choice but to stop the commercialization of Sanior 

in Mercuria by February 2015. RESPONDENT’s plan had been successful: after 

terminating the LTA for the supply of Sanior, it enacted the Law and assigned 

CLAIMANT’s patent to a state-owned company, obtaining Sanior at a bargain price, and 

profiting from its own company’s sales activities.  

32. As a result, CLAIMANT’s investment was completely destroyed, while RESPONDENT 

profited –and still profits– from such destruction.  

  

                                                 
40 Problem, p.30,¶¶22,23. 
41 Id., p.30,¶24. 
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ISSUES ON JURISDICTION AND ADMISSIBILITY 

33. The Tribunal has jurisdiction to rule on all claims against Mercuria and any argument 

against admissibility should be rejected.  

34. Jurisdiction arises from Article 8 of the BM-BIT,42 which reads: 

“Any dispute between an investor of one Contracting Party and the other 
Contracting Party arising out of or in relation to this Agreement, or the 
existence, interpretation, application, breach, termination, or invalidity 
thereof, shall, failing settlement through amicable negotiations, be settled 
by arbitration […].” 

35. Article 8(2)(c) envisages PCA arbitration as one of the possible methods to solve the 

dispute. Thus, the arbitral clause grants jurisdiction to the Tribunal provided that (a) 

CLAIMANT is an “investor of one Contracting Party”, (b) the dispute arises “out of or in 

relation” to the BM-BIT, and (c) settlement through amicable negotiations has failed. 

The first two requirements are occasionally known as jurisdictional bases ratione 

personae and ratione materiae respectively, whilst the last requirement entails a 

cooling-off period.43 

36. As regards the cooling-off period, the parties engaged in amicable negotiations, without 

success.44 In fact, RESPONDENT has not raised any objections in that regard.  

37. CLAIMANT is an “investor of a Contracting Party” and is thus within the scope of the 

BM-BIT’s protection. Further, its claims indeed relate to issues “arising out or in 

relation to” the BM-BIT. Therefore, all requirements for jurisdiction are plainly met, 

both [I] as to the claims related to the Award and [II] as to the Patent claim. 

38. Moreover, although RESPONDENT has purportedly denied the benefits of the BM-BIT, 

such attempts lack merit and should be rejected. Consequently, [III] CLAIMANT’s 

claims are admissible. 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS IN RELATION TO THE AWARD  

39. Pursuant to Article 8 of the BM-BIT, all the relevant requirements to enable the 

Tribunal to assume jurisdiction are fulfilled. Indeed, [A] CLAIMANT is a protected 

                                                 
42 DOUGLAS, Rule 6, p.39. 
43 DOLZER & SCHREUER, p.247. 
44 Problem, p.12,¶¶43,44. 
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investor under the BM-BIT and [B] CLAIMANT’s claims arise “out of or in relation to” 

the BM-BIT.  

A. CLAIMANT is a protected investor under the BM-BIT 

40. In order to ascertain whether the Tribunal has jurisdiction ratione personae to hear the 

present dispute, the Tribunal’s analysis should turn on the requirements established by 

the BM-BIT. Article 1(2)(b) provides that the term “investor” means: 

“(b) Any corporation, partnership, trust, joint venture, organization, 
association or enterprise incorporated or duly constituted in accordance 
with the applicable laws of that Contracting Party.”45 

41. The parties to the BM-BIT chose no other criterion than the place of incorporation to 

determine jurisdiction ratione personae. Consequently, the simple and express choice of 

the parties to rely solely on the place of incorporation should be given full effect by this 

Tribunal, in accordance with the ordinary meaning of its terms pursuant to Article 31(1) 

of the VCLT, recognized by the ICJ as reflecting customary international law.46  

42. This is precisely what the tribunal’s majority in Tokios Tokelés did when accepting 

jurisdiction:  

“This [t]ribunal, by respecting the definition of corporate nationality in 
the Ukraine-Lithuania BIT, fulfills the parties' expectations, increases the 
predictability of dispute settlement procedures, and enables investors to 
structure their investments to enjoy the legal protections afforded under 
the [t]reaty.”47 

43. The Saluka tribunal also followed the same line: 

“The parties had complete freedom of choice in this matter, and they 
chose to limit entitled “investors” to those satisfying the definition set out 
in [a]rticle 1 of the [t]reaty. The [t]ribunal cannot in effect impose upon 
the parties a definition of “investor” other than that which they 
themselves agreed.”48 

44. CLAIMANT is a private company incorporated under the laws of Basheera, which is a 

Contracting Party of the BM-BIT.49 On that basis, CLAIMANT meets the relevant 

                                                 
45 BM-BIT, Article 1(2)(b). 
46 CRAWFORD, p.380; Guinea-Bissau v. Senegal, ¶70; Mexico v. USA, ¶48; Bosnia-Herzegovina v. Serbia and 
Montenegro, ¶¶109-110; Libya v. Chad, ¶41; Botswana v. Namibia, ¶18. 
47 Tokios Tokéles, ¶40. 
48 Saluka, ¶241. 
49 Problem, p.28,¶4. 
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definition of “investor”, since the place of incorporation is the sole criterion by which 

the BM-BIT qualifies investors.  

45. Thus, relying on the plain wording of the BM-BIT, CLAIMANT requests the Tribunal to 

recognize its Basheeran nationality and conclude that it has jurisdiction ratione 

personae. 

B. CLAIMANT’s claims in relation to the Award arise “out of or in relation to” the 

BM-BIT 

46. The Tribunal has jurisdiction ratione materiae since the present dispute is related to an 

investment. Given the fact that Article 8 of the BM-BIT comprises “any dispute […] 

arising out or in relation to this Agreement”, a dispute concerning an investment 

undoubtedly falls within its scope.  

47. In the instant case, CLAIMANT’s claims in relation to the Award arise from an economic 

operation that qualifies as an investment under the BM-BIT’s standards. Such operation 

originally involved a direct cooperation with RESPONDENT’s Ministry of Health through 

the NHA, namely the LTA, for the supply of Sanior.50 After the NHA’s unilateral 

termination of this agreement, an arbitral tribunal issued the Award, finding that the 

NHA had breached the LTA.51 

48. Thus, CLAIMANT’s rights embodied in the Award and in the LTA arise from the same 

economic operation. In simple words, the Award crystallized CLAIMANT’s rights under 

the LTA.  

49. Both claims fall squarely within the purview of the Tribunal. Indeed, [i] rights under the 

LTA constitute an investment under the BM-BIT, or [ii] in any event, Article 3(3) of the 

treaty allows jurisdiction. Lastly, [iii] the Award is to be considered an investment as 

well.  

i. CLAIMANT’s rights under the LTA constitute an investment 

50. The text of the BM-BIT determines jurisdiction ratione materiae in the instant case. It 

defines “investment” in Article 1(1), as:  

                                                 
50 Id., p.4,¶6. 
51 Id., p.30,¶17. 
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“any kind of asset held or invested either directly, or indirectly through 
an investor of a third state, by an investor of one Contracting Party in the 
territory of the other Contracting Party in accordance with the latter’s 
laws and, in particular, though not exclusively, includes: […] 

(e) rights, conferred by law or under contract, to undertake any economic 
and commercial activity, including any rights to search for, cultivate, 
extract or exploit natural resources. […].” 

51. This definition should be taken into account in proceedings such as the present one, held 

under the PCA Rules. Indeed, unlike in the ICSID mechanism, in the present case there 

is no separate jurisdictional requirement implying an “autonomous” notion of 

investment as a condition of jurisdiction ratione materiae.52 

52. In the case at hand, the LTA inherently entails a right to perform an economic activity, 

and thus [a] it meets the required standard under the BM-BIT. Moreover, [b] it also 

complies with the standard established by international case-law.  

a. The LTA is an investment pursuant to the definition of the BM-BIT 

53. The LTA involves a long-term supply and sale of the drug Sanior,53 thus granting 

CLAIMANT the right to perform such activities in the territory of Mercuria, along with all 

the ordinary activities related to the business, i.e., manufacture, production, distribution 

and delivery.54 On that basis, the LTA is “an asset held or invested” by CLAIMANT, 

which involves “rights, […] under contract, to undertake any economic and 

commercial activity” in accordance with Article 1(1)(e) of the BM-BIT. 

54. Although commercial activities are expressly enlisted within the BM-BIT, RESPONDENT 

could assert that commercial agreements cannot be considered as investments. 

However, tribunals have consistently held the opposite. 

55. For example, in Salini the tribunal held that there was an investment under the Italy-

Morocco BIT, which included in its Article 1(c) “any contractual benefit having an 

economic value” and in Article 1(d) “any right of an economic nature conferred by law 

or by contract” as investments.55 The construction contract created a right to a 

                                                 
52 HISCOCK, p.3. 
53 Problem, p.29,¶¶9,10. 
54 Id., p.29,¶¶11,12. 
55 Italy-Morocco BIT, Article 1. 
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"contractual benefit having an economic value" for the claimant.56 The tribunal decided 

that the contract was an investment within the meaning of the applicable BIT.57  

56. Similarly, in White Industries, the tribunal reached the conclusion that for the purpose 

of the BIT, the contract between the parties also conferred White a right to conduct an 

economic activity for the purposes of Article 1(iv) of the applicable BIT. Furthermore, 

having regard to the definition of “investment” in the BIT and considering similar cases, 

the tribunal concluded that the mere existence of rights under the contract defined it as 

an investment.58 

57. Furthermore, the Petrobart tribunal held that a contract for the delivery of gas 

condensate for twelve months was to be considered as an investment, as the rights 

underlying such contract were assets qualified as investments in the applicable treaty, 

i.e. the ECT.59  

58. Likewise, the Pope & Talbot tribunal considered softwood lumber sale to be an 

investment, because “[t]here is no provision to the express effect that investment and 

trade in goods are to be treated as wholly divorced from each other.”60 In sum, rights 

arising from contracts may amount to investments for the purposes of many BITs.61 

59. In the case at hand, the LTA conferred CLAIMANT a right to undertake an economic and 

commercial activity in Mercuria, namely the supply and sale of Sanior, closely related 

to Mercuria’s nationwide campaign involving the treatment for greyscale.62 

60. Consistently, CLAIMANT’s economic operation squarely falls within the definition of 

investment under the broad meaning of the term adopted by Article 1(e) the BM-BIT. 

b. The LTA also meets the standards for investment protection established by 

international case-law 

61. Although the sole definition in the BM-BIT is conclusive, CLAIMANT’s investment has 

all the characteristics of “investments” as interpreted by international case-law as well.63  

                                                 
56 Salini, ¶45. 
57 Id., ¶49. 
58 White Industries, ¶7.4.5; ¶7.4.7. 
59 Petrobart, p.72. 
60 Pope & Talbot, ¶26. 
61 SCHREUER, p.126; SPP v. Egypt, ¶¶164-165; Tokios Tokéles, ¶¶90-92; Impregilo, ¶274; Bayindir, ¶255. 
62 Problem, p.41, lines 1316-1321. 
63 Salini, ¶52; Fedax, ¶43; Phoenix, ¶83. 
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62. It is widely understood that these criteria –usually known as the Salini test– are not 

actual, individual jurisdictional requirements but should rather be reviewed holistically 

and assessed based on the circumstances of each case.64 Commonly, four criteria are 

considered: (i) commitment of resources by the investor, (ii) duration, (iii) risk-taking, 

and (iv) contribution to the host State’s development. In the case at hand, the LTA 

fulfills them all. 

63. Firstly, regarding the investor’s contribution, any significant financial resource or 

transfer of know-how, equipment or personnel will suffice.65 In this case, CLAIMANT set 

up a manufacturing unit for Sanior in Mercuria, and subsequently purchased land and 

machinery to bolster its production setup.66 The “substantial contribution” criterion is 

therefore satisfied. 

64. Secondly, the durational requirement is met from the very start, insofar as the 

abbreviation LTA corresponds to “long-term agreement”. No controversy exists here, as 

the duration of the LTA was for a period of “10 years effective from commencement 

date subject to the Supplier’s satisfactory performance.”67 CLAIMANT concluded the 

LTA on 25 November 2004,68 started performance by June 2005, and did so until June 

2008 – though it was entitled to carry it on until 2015.69 Consequently, even the three 

and a half years of performance are sufficient as to qualify the LTA as an investment 

under the durational criterion, besides the original 10-year period.  

65. Thirdly, CLAIMANT assumed substantial risk with its operations in the territory of 

Mercuria. In spite of the element of risk that is implicit in every economic activity, “the 

risks of the transaction may depend on the contributions and the duration of 

performance of the contract.”70 Both are substantially present here, and so there is a 

clear element of risk. 

66. Finally, it cannot be reasonably argued that the LTA did not contribute to Mercuria’s 

development. To begin with, the LTA generated medicines to treat people from a 

disease. Second, the LTA included a fixed discount rate that helped RESPONDENT to 

successfully treat its population on a more cost-efficient basis. Indeed, LTAs entail one 

                                                 
64 DOLZER & SCHREUER, p.69. 
65 Id., p.68. 
66 Problem, p.29,¶¶11,15. 
67 Id., p.29,¶10. 
68 Id., p.4,¶6. 
69 Id., p.29,¶¶10,11; p.30,¶17. 
70 Salini, ¶52. 
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consolidated procurement exercise instead of many as and when needed, with 

streamlined order processes that reduce acquisition times.71 Lastly, CLAIMANT set up a 

robust manufacturing base in Mercuria,72 thus providing abundant local jobs. 

Consequently, the LTA evidently contributed to Mercuria’s development. 

67. In sum, all features of investments are met in the case, entirely aside from the treaty 

definition. The LTA is an investment under international case-law and also as provided 

in the BM-BIT.  

ii. In any event, Claimant is entitled to bring its LTA claim under the BM-

BIT’s umbrella clause 

68. Wholly aside from the fact that the LTA is an investment under the BM-BIT, the 

Tribunal would be empowered to hear the claim in any situation.  

69. Article 3(3) of the BM-BIT provides that each contracting State “shall observe any 

obligation it may have entered into with regard to investments of investors of the other 

Contracting Party.” 

70. Clauses like the preceding are commonly referred to as “umbrella clauses”. Their 

purpose is to provide additional protection to investors beyond the traditional 

international standards since they put contractual commitments under the BIT’s 

protective umbrella, thus making a violation of such contracts a violation of the BIT.73  

71. Such provisions protect the investor’s contractual rights against any interference caused 

by either “a simple breach of contract or by administrative or legislative acts.”74 They 

are considered one aspect of the fair and equitable provision that obliges states to 

comply with contractual obligations.75 

72. Therefore, the existence of an umbrella clause creates a requirement for host State to 

meet its obligations towards investors. This includes those that derive from a contract, 

which consequently receives extra protection by virtue of the BIT.76 

73. Case-law has consistently supported such approach.77 For example, the partial award in 

Eureko examined the umbrella clause of the applicable BIT78 –identical to the one at 
                                                 
71 TERZI & CALLEJAS, p.2. 
72 Problem, p.28,¶5. 
73 SCHREUER I, pp.231-256; NEWCOMBE & PARADELL, p.437; YANNACA-SMALL, p.3. 
74 DOLZER & STEVENS, pp.81-82. 
75 DOLZER & SCHREUER, pp.140-141. 
76 LG&E, ¶¶169-175. 
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hand– to conclude that breaches of contractual arrangements were equal to treaty 

violations.79 Furthermore, the tribunal also interpreted the provision according to its 

ordinary meaning, and stated that in the applicable umbrella clause the mandate “shall 

observe” was imperative and categorical, and “any” means all obligations entered into 

with regards to investments.80 The same terms appear in the umbrella clause quoted 

above. 

74. In SGS v. Philippines, the tribunal analyzed the umbrella clause in the Swiss-Philippines 

BIT – also similar to the one applicable in this case. It held that a breach of the umbrella 

clause is a breach of the BIT if the host State fails to observe binding commitments –

including contractual commitments– it assumed with regard to specific investments.81 

75. Likewise, the Sempra tribunal recognized that contractual claims were also treaty 

claims. It determined that umbrella clauses create an even closer link between contracts, 

the context of the investment and the treaty.82 

76. In the present case, the contracting States inserted Article 3(3) in the BM-BIT, which 

allows claims such as the dispute surrounding the LTA to be asserted under a bilateral 

investment treaty. The LTA involved obligations from RESPONDENT’s NHA towards 

CLAIMANT. Consequently, the LTA claim fits the BM-BIT’s umbrella clause, since the 

BM-BIT places on the States the duty to respect “any obligations” they entered into 

with regard to investments. 

77. Thus, the Tribunal has jurisdiction ratione materiae as a matter of treaty interpretation 

and on any other of the recognized bases on which such assessment may be made. 

iii. The Award constitutes an investment under the BM-BIT 

78. Having established that the LTA is an investment as per the BM-BIT, the Award 

additionally qualifies as an investment under two of the standards provided by the BM-

BIT, namely [a] a “right under contract to undertake a commercial activity”, and [b] a 

“claim to money”.  

                                                                                                                                                         
77 Enron, ¶277; LG&E, ¶175. 
78 Netherlands–Poland BIT (1992). 
79 Eureko, ¶250. 
80 Eureko, ¶246. 
81 SGS v. Philippines, ¶128. 
82 Sempra, ¶101. 
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a. The Award reflects rights under a contract according to the BM-BIT 

79. The Award arose out of a dispute about the wrongful termination of the LTA. It granted 

CLAIMANT a relief for the NHA’s breach of its obligations. Thus, CLAIMANT’s rights 

under the LTA are now embodied in the Award, which consequently qualifies as an 

investment within the meaning of the BM-BIT.  

80. Article 1(1)(e) of the BM-BIT provides that the term investment includes “rights […] 

under contract, to undertake any economic and commercial activity.” The “investment” 

quality of the LTA under such definition was extensively developed above.83 Since the 

rights arising thereof are embodied in the Award, it is included within the same 

definition. This is further fostered by the fact that the BM-BIT expressly envisages this 

situation by stating that “any change in the form of an investment does not affect its 

character as an investment.”84 

81. This conclusion is not novel. For example, the tribunal in Frontier held that Frontier’s 

original investment was transformed into an entitlement under the final arbitral award.85 

Further, the applicable BIT contained the same provision as the BM-BIT regarding the 

definition of investment and changes in investments’ form. The tribunal’s conclusion 

was that the final award was “what remained of [Frontier’s] original investment” and 

thus it was protected under the BIT.86 

82. Following the same line, the Chevron tribunal understood that once an investment is 

established, “the BIT intends to close any possible gaps in the protection of such 

investment as it proceeds in time and potentially changes form.”87 Thus, it asserted –

referring to lawsuits where the claimants were parties– that: 

“The claimants continue to hold subsisting interests in their original 
investment, but in a different form. Thus, the claimants’ investments have 
not ceased to exist: their lawsuits continued their original investment 
through the entry into force of the BIT and to the date of commencement 
of this arbitration.”88 

83. Moreover, the White Industries tribunal had a similar approach:  

                                                 
83 Supra, ¶¶53-67. 
84 BM-BIT, Article 1(1)(e). 
85 Frontier, ¶231. 
86 Ibid. 
87 Chevron, ¶183. 
88 Id., ¶¶183-184. 
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“Awards made by tribunals arising out of disputes concerning 
"investments" made by "investors" under BITs represent a continuation or 
transformation of the original investment.”89 

84. It then concluded that the arbitral award at hand was part of White’s original 

investment.90 The Saipem tribunal followed the same view, concluding that the award 

“crystallized the parties’ rights and obligations under the original contract.”91  

85. Likewise, in Mondev, the CLAIMANT’s only subsisting interest were certain claims for 

damages relating to a failed investment. The tribunal held that once an investment 

exists, it is protected throughout its lifespan by the investment treaty, and thus it 

included such claims.92 

86. The Tribunal should follow the same approach and qualify the Award as an investment 

under the BM-BIT. Indeed, while in the present case the rights under the LTA are an 

“investment” for the purposes of the BM-BIT,93 the sensible conclusion that should 

follow is that the Award –which was issued in respect of those very same rights– is a 

crystallization of that investment. 

87. To sum up, the Award fits the concept of investment under the BM-BIT, insofar as it is 

an asset into which the original LTA had been transformed.  

b. Separately, the Award qualifies as a “claim to money” under the BM-BIT 

88. The Award separately is also a claim to money under the BM-BIT, and thus is 

separately an investment under the treaty’s express terms. Specifically, Article 1(1)(c) 

provides that the term investment includes “claims to money.” CLAIMANT’s rights 

accruing from the Award fall within such notion. 

89. This is clear since the Award ordered the NHA to pay CLAIMANT USD 40,000,000 in 

damages for the breach of the LTA.94 Consequently, and considering that the Award 

remains unenforced, it follows that the Award is a claim to money. 

90. Furthermore, Article 1(1) of the BM-BIT should be interpreted pursuant to Article 31 of 

the VCLT – i.e. in accordance with its ordinary meaning and the BM-BIT’s object and 

                                                 
89 White Industries, ¶7.6.8. 
90 Id., ¶7.6.10. 
91 Saipem, ¶127. 
92 Mondev, ¶¶80-83. 
93 Supra, ¶¶53-67. 
94 Problem, p.4,¶9. 
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purpose, which tribunals have consistently ascertained by analyzing the preamble of the 

particular treaty.95  

91. The BM-BIT’s preamble provides that the contracting States recognize the importance 

of providing “effective means of asserting claims and enforcing rights with respect to 

investments.”96 In that regard, an arbitral award is a textbook example of a way to 

enforce rights with respect to investments.  

92. The tribunal in Saipem came to the following conclusion, equally applicable here: 

“In their ordinary meaning, the words ‘credit for sums of money’ also 
cover rights under an award ordering a party to pay an amount of money: 
the prevailing party undoubtedly has a credit for a sum of money in the 
amount of the award.”97 

93. Likewise, the Chevron tribunal found that “a claim to money” as provided in the US-

Ecuador BIT included lawsuits.98 These lawsuits concerned the liquidation and 

settlement of claims relating to the investment and, therefore, formed part of such 

investment.99 

94. Finally, Anglia –the most recent case addressing this particular issue– also followed the 

same approach. The tribunal held: 

“In their ordinary meaning, the words “claims to money” encompass a 
party’s right under an award to be paid a sum of money, a right that can 
be pursued in enforcement proceedings.”100 

95. It then concluded that the award held by Anglia was an investment under the applicable 

BIT, since it “qualifie[d] as a claim to money or to performance under contract having 

financial value.”101 

96. In the present case, CLAIMANT’s investment includes an ongoing claim to money arising 

directly from the Award. Thus, the Award is an asset that is perfectly encompassed as a 

“claim to money” as provided by Article 1(1)(c) of the treaty.  

                                                 
95 SCHREUER III, p.3; Noble Ventures, ¶52; Saluka, ¶299; Lauder, ¶292; MTD, ¶113; Aguas del Tunarí, ¶¶240-
241; Alps Finance, ¶¶236-237. 
96 BM-BIT, preamble. 
97 Saipem, ¶126. 
98 Chevron, ¶184. 
99 Id., ¶180. 
100 Anglia, ¶151. 
101 Id., ¶153. 
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97. Consequently, the Award is a protected investment in accordance with the standards 

adopted by the BM-BIT. 

II. THE TRIBUNAL HAS JURISDICTION OVER CLAIMANT’s PATENT CLAIM 

98. This Tribunal is empowered to hear CLAIMANT’s case regarding the Patent, since it 

meets the requirements to establish jurisdiction under the BM-BIT.102  

99. First, as shown above,103 CLAIMANT qualifies as a protected investor. Second, the 

dispute concerns an investment held by CLAIMANT, within the definition of the BM-

BIT. 

100. Most BITs specifically include IPRs in the list of assets considered as investments.104 

This is so because intellectual property has become an essential part of foreign direct 

investment, given the increasing significance and centrality of such rights in a 

globalized world, where science and technology are generating enormous economic 

value.105 The definition of IPRs is –virtually without exception– intentionally broad and 

open-ended, so as to extend jurisdiction over all plausible variables.106 

101. The BM-BIT is not alien to such trend. Indeed, if CLAIMANT’s Patent were not 

considered an investment within the meaning of the BM-BIT, then the term would lose 

any plausible meaning. The conclusion is supported not only because [A] the Patent is 

an investment under Article 1 of the BM-BIT, but also because [B] CLAIMANT’s 

investment has the characteristics of investments as defined by international case-law. 

Additionally, [C] the Patent is within the scope of the BM-BIT. 

A. The Patent is an investment as provided by Article 1 of the BM-BIT  

102. Article 1(1) of the BM-BIT states in its relevant part: 

“the term “investment” means any kind of asset held or invested either 
directly, or indirectly through an investor of a third state, by an investor 
of one Contracting Party in the territory of the other Contracting Party in 
accordance with the latter’s laws and, in particular, though not 
exclusively, includes: 

                                                 
102 BM-BIT, Article 8. 
103 Supra, ¶¶40-45. 
104 PERKAMS & HOSKING, p.18. 
105 GIBSON, pp.411-412. 
106 MORTENSON, p.5. 
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[…] (d) intellectual property rights, including rights with respect to 
copyrights, patents, trademarks as well as trade names, industrial 
designs, good will, trade secrets and knowhow; […]” 

103. As the plain reading of Article 1(1)(d) shows, patents are expressly within the asset 

enumeration of the BM-BIT, showing that the contracting states specifically intended to 

include patents within the protection of the treaty. 

104. Nonetheless, RESPONDENT could argue that mere ownership of a listed asset is not 

enough to qualify it as a protected investment, but that a higher threshold is to be met. 

Still, such allegations would lack merit. 

105. CLAIMANT acknowledges that there is a general trend among case-law that observes an 

objective definition of the term “investment” which inherently entails a positive action 

of investing.107 Yet, nothing in the BM-BIT shows any indication that its drafters sought 

to adopt this approach. Quite to the contrary, the contracting States gave the term 

“investment” a special meaning, which should be analyzed under Article 31(4) of the 

VCLT.108  

106. The intended special meaning is evidenced in the definition of “investment” established 

by the contracting States. Indeed, they decided to use a not-so-common wording: “any 

kind of asset held or invested either directly, or indirectly through an investor of a third 

state […].”109 Thus, an investment can be either invested –being necessary in such case 

to establish whether there was an actual conduct of investing– or simply held.  

107. The principle of effective interpretation, recognized by the ICJ and tribunals as an 

important means of treaty interpretation,110 plays a fundamental role in this particular 

case. As stated by the Eureko tribunal, “each and every operative clause of the treaty is 

to be interpreted as meaningful rather than meaningless”, so as to render them effective 

rather than ineffective.111 

108. Under such premise, an asset held, i.e. possessed by a lawful title,112 necessarily falls 

within the definition of “investment” under the BM-BIT. Contrariwise, if the so-called 

                                                 
107 Saba Fakes, ¶110; GEA Group, ¶141; Romak, ¶180; Alps Finance, ¶241. 
108 “A special meaning shall be given to a term if it is established that the parties so intended”. 
109 BM-BIT, Article 1(1) (emphasis added). 
110 Spain v. Canada, ¶52; Noble Ventures, ¶50; Pan American, ¶132; Salini v. Jordan, ¶95; Romak, ¶195. 
111 Eureko, ¶248. 
112 BLACK’S LAW, p.800. 
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objective definition of investment113 was used, the distinction between “held” and 

“invested” expressly set out in the treaty would be rendered meaningless.  

109. In addition, Mercuria has not concluded any other BIT whose provisions resemble those 

in the BM-BIT.114 It then becomes evident that the contracting States intended to give 

the word “investment” a special meaning, departing from ordinary framings. Therefore, 

any kind of asset held by an investor in Mercuria is to be considered as an investment. 

110. Thus, it will only be a matter of showing that the Patent is actually an asset as 

considered in the BM-BIT to qualify it as an investment. The BM-BIT includes patents 

within the enlisted assets of Article 1(1). Since CLAIMANT was assigned the Patent by 

Atton Boro and Company,115 it thus remains an asset held by CLAIMANT.  

111. Therefore, the Patent qualifies as an investment, since CLAIMANT holds it, and it is one 

of the assets expressly listed in the BM-BIT.  

B. The Patent also has the characteristics of an investment as defined by case-law  

112. Even if the Tribunal considered prudent to interpret the term “investment” based on its 

ordinary meaning, providing its inherent objective characteristics, the Patent would still 

be encompassed in the category of investments.  

113. Said objective definition provides that an investment should include a contribution of 

money or assets, which entails certain duration and an assumption of risk by the 

investor.116 Other cases rely on the Salini test discussed above,117 which adds a further 

element – contribution to the host State’s development.  

114. Patents normally entail the presence of all those elements.118 CLAIMANT’s Patent is no 

exception, and meets this four-tiered test.  

115. Firstly, patents provide the incentive for capital investment into R&D and production by 

making it possible to obtain a suitable return on such investment.119 They require a 

substantial commitment of time and resources to develop and obtain protection.120 

Further, pharmaceutical research is a very complex field of diverse activities, such as 
                                                 
113 Supra, ¶105. 
114 PO2, ¶2. 
115 Problem, p.28,¶¶3-4. 
116 Saba Fakes, ¶¶110-111; Romak, ¶207; KT Asia, ¶173. 
117 Supra, ¶62. 
118 MORTENSON, p.7; GIBSON, p.434. 
119 JUCKER, p.13. 
120 MORTENSON, p.8. 
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chemistry, biochemistry, pharmacology, analytical research and many others.121 To 

carry out all these activities, highly educated, experienced specialists and a complex 

infrastructure are essential.122 Thus, CLAIMANT’s Patent meets the contribution of 

money or assets requirement.  

116. Secondly, patents have a duration that varies depending on the laws of the relevant 

country. In Mercuria’s case, such is of 20 years in accordance with Article 33 of TRIPS 

– to which RESPONDENT is a party.123 Therefore, the Patent complies with the duration 

requirement.  

117. Thirdly, the “risk” element entails a situation where the investor cannot predict the 

outcome of its investment.124 Regarding patents, the risk continues throughout the life 

of the product,125 insofar as there is an inherent uncertainty and risk involved in the 

development of an IP, including whether the end-use in the form of products will be 

successful and the concerns of infringement by third parties.126  

118. Finally, the Patent undoubtedly represents a contribution to the host State’s 

development – as patents generally do.127 Indeed, “the significance of patents for, and 

their impact on, developing countries may transcend the field of transfer of 

technology.”128 By doing so, vast progress can be made to improve not only the State’s 

economy but also the population’s health – as in the case at hand. The Patent –and the 

subsequent commercialization of Sanior– contributed to Mercuria’s development and 

helped to improve lives of thousands of patients suffering from greyscale. 

119. Therefore, the Patent is also an investment if analyzed under the standards set by 

international case-law. 

C. In addition, the Patent is within the scope of application of the BM-BIT 

120. In spite of the explanations provided above, RESPONDENT may still contend that the 

Patent is not an investment, as it would be outside the temporal scope of the BM-BIT, 

pursuant to its Article 13.  
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121. Article 13 establishes that the BM-BIT applies only to investments made on or after the 

date of its entry into force.129 Since the treaty was ratified on 10 March 1998, it entered 

into force on 9 April 1998, i.e. 30 days after the ratification as provided by Article 14(1) 

of the BM-BIT.130  

122. RESPONDENT could allege that CLAIMANT did not make any contribution at all to 

properly make an investment, but that Atton Boro and Company did. Since Article 13 

requires investments to be made after the treaty’s entry into force, it could argue that the 

treaty does not cover the Patent, as it was granted on 21 February 1998 – thus the 

investment made on that date.131  

123. That contention should be rejected. Indeed, the wording of the BM-BIT is again on 

CLAIMANT’s side, since the treaty does not require an original contribution whatsoever 

for an investment to be made. Even more, it regards as sufficient the “holding” of assets 

for them to be investments.132  

124. Several cases have followed the same point of view. For example, in CME the tribunal 

rejected an objection to the existence of an investment, holding that the applicable BIT 

did not require the assets to be contributed by the investor itself.133 Likewise, the 

tribunal in Fedax noted that had Venezuela wanted to restrict broad definitions of the 

term investment, it would have done so in unequivocal terms.134  

125. Those arguments are, however, just complementary. Indeed, CLAIMANT was assigned 

the Patent in exchange for shares,135 thus destining resources in order to acquire it – and 

making RESPONDENT’s argument collapse. 

126. The fact that the Patent previously belonged to Atton Boro and Company136 does not 

change anything in this regard. Although the record is silent on the reasons for the 

assignment, RESPONDENT could argue that such assignment was only a corporate 

restructuring to obtain BIT protection. However, such action is by no means illegal, 

insofar as a dispute is not foreseeable at the relevant point in time.137 As stated by the 

                                                 
129 BM-BIT, Article 13. 
130 “This Agreement shall enter into force thirty days after the date of exchange of instruments of ratification”. 
131 Problem, p.28,¶3. 
132 BM-BIT, Article 1(1); Supra, ¶¶102-110. 
133 CME, ¶418. 
134 Fedax, ¶¶32,34,36. 
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Mobil tribunal, this is a “perfectly legitimate goal as far as it concern[s] future 

disputes.”138 

127. To sum up, there can be no suggestion that CLAIMANT lacks an “investment” in 

Mercuria under the plain and broad definitions set out in the BM-BIT, since it fulfills 

every criterion in every possible scenario. 

III. CLAIMANT’s CLAIMS ARE ADMISSIBLE 

128. RESPONDENT has made a last, desperate attempt to avoid taking responsibility for its 

wrongdoings, and has purportedly denied CLAIMANT the benefits of the BM-BIT –

alleging that its claims are inadmissible.139 

129. However, such argument should be rejected, since [A] RESPONDENT is precluded from 

invoking the Denial of Benefits Clause, and [B] even assuming it was not, the 

requirements set therein are not met in the case at hand.  

A. RESPONDENT is precluded from invoking the Denial of Benefits Clause 

130. According to Article 2 of the BM-BIT, each State “reserves the right to deny the 

advantages of this Agreement.” Thus, RESPONDENT has a right to deny benefits, albeit it 

does not operate in an automatic manner. A State must take positive actions to do so, 

since the existence of a right is distinct from its exercise.140 

131. Thus, the question arising is when should a State exercise its right, i.e. communicate it 

to the investor. The answer can be found, inter alia, in the wording of the BM-BIT.  

132. In the BM-BIT, States “reserve[d] the right” to deny the benefits of the treaty. Thus, it 

is a right, which exercise may or may not take place, and it needs to be done expressly 

and actively.141 By contrast, some other treaties use the expression “shall be denied”,142 

leaving no room for doubt regarding the “automatic” application of the denial of 

benefits. 

133. When there is a right that has to be expressly exercised, an investor can reasonably and 

legitimately expect to enjoy the treaty’s advantages until that right is exercised.143 Thus, 
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notice of the denial of benefits should be given before an investor decides to bring a 

claim, insofar as it enables investors to plan their business strategy and to –ultimately– 

decide whether to invest or not.144  

134. In other words, a denial of benefits can only be exercised prospectively,145 and may not 

be applied retroactively since it would deprive investors of any legal predictability, 

much less certainty. Indeed, as exemplified by the Yukos tribunal, a retroactive exercise 

of a denial of benefits is incompatible with the paramount objective of promoting and 

protecting investments.146  

135. This has been a general trend when interpreting Article 17 of the ECT – i.e. its denial of 

benefits provision. Those interpretations become extremely relevant to assess the 

present case, as the provisions of Article 17 of the ECT exactly resemble the wording of 

Article 2 of the BM-BIT.  

136. Here, no notification whatsoever was made to CLAIMANT in advance of making its 

claim regarding RESPONDENT’s exercise of the Denial of Benefits Clause, although the 

parties negotiated in advance to the present claim.147 Thus, it cannot be applied to 

CLAIMANT’s claims.  

137. Reaching a different conclusion would impair the object and purpose of the BM-BIT. 

Here, the intention of the contracting parties was to stimulate “the flow of private 

capital” and to provide “effective means of asserting claims and enforcing rights with 

respect to investment”.148 If the Denial of Benefits Clause is interpreted to permit denial 

any time a claim is made with no notice limitation, which would allow RESPONDENT to 

retroactively leave CLAIMANT unprotected. Consequently, the BM-BIT would simply 

become a dead letter. 

138. RESPONDENT has only purported to exercise its right to deny the benefits of the BM-BIT 

when the dispute had already arisen and CLAIMANT’s investment was already made, 

developed and destroyed. Hence, it cannot validly do so.  

139. Therefore, RESPONDENT is not entitled to retroactively invoke the Denial of Benefits 

Clause. 
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B. In the alternative, the requirements for a denial of benefits are not met 

140. In any event, and timing considerations aside, RESPONDENT is precluded from denying 

CLAIMANT the benefits of the BM-BIT in the instant case.  

141. A denial of benefits does not escape the maxim –included in Article 27(1) of the PCA 

Rules– that a party has “the burden of proving the facts relied on to support its claim or 

defense”. In that regard, there is wide agreement that it is the party who exercises the 

right –i.e. the State– the one that should prove the fulfillment of the BIT’s 

requirements.149 

142. The BM-BIT states in Article 2 that benefits may be denied to: 

“1. a legal entity, if citizens or nationals of a third state own or control 
such entity and if that entity has no substantial business activities in the 
territory of the Contracting Party in which it is organized; […]” 

143. Thus, two cumulative conditions must be met to apply the Denial of Benefits Clause, 

namely (i) ownership or control by citizens or nationals of a third state, and (ii) lack of 

substantial business activities in the territory upon which it is organized. Although it is 

undisputed that CLAIMANT is controlled by Atton Boro and Company, RESPONDENT has 

failed to demonstrate that CLAIMANT does not carry out substantial business activities in 

Basheera. Contrariwise, CLAIMANT exceedingly overpasses such threshold. 

144. The notion of “substantial” is not defined in the BM-BIT. Thus, it should be analyzed in 

light of, inter alia, the object and purpose of the treaty under Article 31(1) of the VCLT. 

The tribunal in Amto was faced with the same question regarding the denial of benefits 

clause of the ECT, identical to the one of the BM-BIT. It stated that: 

“the purpose of Article 17(1) is to exclude from ЕСТ protection investors 
which have adopted a nationality of convenience. Accordingly, 
'substantial' in this context means 'of substance, and not merely of form'. 
It does not mean 'large', and the materiality not the magnitude of the 
business activity is the decisive question.”150 

145. It then considered that the claimant had a “small, but permanent staff” that rendered its 

business activities substantial.151 
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146. Other tribunals have fixed relevant parameters in order to ascertain whether a company 

has substantial business activities. For example, in Pac Rim Cayman the tribunal used 

facts such as a continuous physical presence and a bank account.152 

147. The tribunal considered that the claimant lacked substantial business activities.153 In 

particular, the tribunal held that the claimant was not a traditional holding company –

which could indeed develop substantial activities–154 but rather “more akin to a shell 

company with no geographical location for its nominal, passive, limited and 

insubstantial activities”.155 Thus, it held that Pac Rim Cayman could be denied the 

benefits of the applicable treaty.156 

148. Briefly summarizing, a company with no substantial business would be one existing 

only in paper, with no real presence whatsoever in the State where it is incorporated.157 

This is far from being CLAIMANT’s reality  

149. CLAIMANT overly meets the “substantial business” standard. As shown in the record, it 

rents out an office space, has a bank account,158 and has had a permanent staff of 2 to 6 

persons throughout the years, who were “working in Basheera”.159 Furthermore, it 

consistently complies with its tax obligations in Basheera.160 

150. Thus, CLAIMANT conducts substantial business activities, as it has a physical presence in 

Basheera, all its employees perform their work in Basheera, and it pays all its taxes in 

Basheera. Moreover, the range of activities developed is patently broad and complex, 

insofar as CLAIMANT’s employees manage CLAIMANT’s portfolio of patents registered 

in South America and Africa, and “provid[e] support for regulatory approval, 

marketing, and sales” from Basheera.161 They also perform accounting and tax services 

for Atton Boro Group affiliates.162 Lastly, and most importantly, it also holds the 

Basheeran patent for Valtervite.163 
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151. In conclusion, even if RESPONDENT was allowed to apply the Denial of Benefits Clause 

retroactively, it would not be entitled to invoke Article 2 of the BM-BIT since 

CLAIMANT certainly carries out substantial business activities in Basheera. 
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SUBSTANTIVE ISSUES 

152. Having established that this Tribunal has jurisdiction over the present dispute, and that 

CLAIMANT´s claims are admissible, CLAIMANT brings three different claims.  

153. First, RESPONDENT has violated CLAIMANT’s IPRs by a drastic change in its intellectual 

property legislation, acting expressly against its previous assurances and its 

international obligations. Consequently, CLAIMANT was deprived from the possibility of 

recouping billions of dollars invested in R&D, and its entire economic operation 

regarding Sanior collapsed.  

154. Second, RESPONDENT’s actions, directed through its Judiciary, have prevented 

CLAIMANT from obtaining an effective response regarding the Award’s enforcement 

proceeding. Eight and a half years have passed by, and the Award remains unenforced 

due to RESPONDENT’s idly conduct, which constitutes a breach of Article 3(2) of the 

BM-BIT. 

155. Last, RESPONDENT breached its commitment to respect any obligations it may have 

entered into with regard to CLAIMANT’s investment. Indeed, by prematurely terminating 

the LTA, RESPONDENT simply disregarded Article 3(3) of the BM-BIT.  

156. For the sake of clarity, CLAIMANT will jointly address RESPONDENT’s violations to the 

FET standard established in Article 3(2) of the treaty, and discuss the breach of the BM-

BIT’s umbrella clause separately.  

157. CLAIMANT is entitled to damages arising from RESPONDENT’s conducts, since [IV] 

RESPONDENT breached its obligation to provide CLAIMANT FET and [V] RESPONDENT 

breached Article 3(3) of the BM-BIT by terminating the LTA. 

IV. RESPONDENT FAILED TO PROVIDE FET IN RESPECT TO CLAIMANT’s INVESTMENTS 

158. RESPONDENT’s obligation to provide FET finds its basis in Article 3(2) of the BM-BIT. 

Such provision reads as follows:  

“Investments and returns of investors of each Contracting Party shall at 
all times be accorded fair and equitable treatment and shall enjoy full 
protection and security in the territory of the other Contracting Party. 
Neither Contracting Party shall, without prejudice to its laws, in any way 
impair by unreasonable or discriminatory measures the management, 
maintenance, use, enjoyment or disposal of investments in its territory of 
investors of the other Contracting Party.” 
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159. The FET standard has gradually acquired a meaning under many tribunals’ decisions 

regarding treaty interpretation.164 For instance, to satisfy the FET standard, tribunals 

have focused on treatment compatible with expectations of foreign investors,165 on the 

observance of arrangements on which the investor has relied to make the investment,166 

on the maintenance of a stable legal and business framework167 and on the 

reasonableness of States’ conducts.168  

160. In the present case, RESPONDENT has disregarded each and every of those elements. 

Consequently, [A] RESPONDENT breached its obligation to provide FET regarding the 

Patent, and also [B] in relation to the Award. 

A. RESPONDENT breached its obligation to provide FET in relation to the Patent 

161. RESPONDENT’s unfair and unequitable treatment towards CLAIMANT’s Patent has its 

origin in the enactment of the Law. 

162. Such decision implied a drastic change in Mercuria’s legal framework and a deadly 

threat towards CLAIMANT’s business. Such threat proved to be well grounded in the 

damage subsequently materialized by the granting of the License to HG-Pharma –a 

state-owned pharmaceutical company–, that enabled it to manufacture the generic drug 

of Valtervite.169 

163. The fact that HG-Pharma started selling CLAIMANT’s formerly protected drug was the 

final blow. CLAIMANT was unable to enter into a price war with a generic manufacturer, 

with no R&D to recoup and the consequent possibility of offering lower prices without 

losing its margins. As a result, CLAIMANT saw two thirds of its market share vanish.170 

164. Here, RESPONDENT’s violation of the FET standard was two-fold: on the one hand, [i] 

RESPONDENT breached CLAIMANT’s legitimate expectations of a consistent legal 

framework, and on the other, [ii] it hindered CLAIMANT’s investment through 

unreasonable measures.  
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i. RESPONDENT breached CLAIMANT’s legitimate expectations by enacting 

the Law 

165. As any other investor, CLAIMANT decided to invest in the territory of Mercuria after a 

strategic and planned business operation, which took into account Mercuria’s legal 

framework and, in particular, its IPR regime. By enacting the Law, RESPONDENT 

disregarded CLAIMANT’s legitimate expectations and consequently breached Article 

3(2) of the BM-BIT.  

166. Investor’s legitimate expectations are an essential component of FET,171 built on the 

existing legal framework at the time of investing.172 The essence of the protection of 

legitimate expectations is to encourage foreign investors to take business decisions 

based on the legal regime of a host State as well as its representations.173  

167. In that sense, tribunals have consistently found that when a modification of domestic 

law undermines the investor’s legitimate expectations or the stability of the 

investment’s legal environment, it entails a violation of the FET standard.174  

168. The present case provides a perfect illustration about such violations, as [a] the Law 

altered the stability of the legal framework CLAIMANT relied on, and [b] RESPONDENT 

fostered such reliance through its conducts. 

a. The Law improperly destabilized the Mercurian legal framework 

169. In order to invest in R&D, pharmaceutical companies require an incentive, mostly 

effective through the issuance of patents, which provide exclusivity over IPRs and 

constitute the major incentive that innovators take into account.175 Absent effective IPR 

protection by way of patents, investment in expensive medical advances would simply 

disappear. Nobody would invest millions in R&D to have the fruits of its work 

purloined by generic manufacturers – precisely what happened here. 

170. In that regard, legally protecting an innovation or creation does not only provide 

incentive for further development but also enables the owner to produce market and sell 

its creation.176 On the other hand, the owner is not the only beneficiary: there is also a 
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benefit for the host country, insofar as it increases its knowledge, technology and fosters 

the development of new and better products.177  

171. TRIPS provides comfort for companies deciding where and when to expand into new 

markets,178 being “arguably the strongest normative vector in setting IP policy.”179 

Indeed, TRIPS gives to the patent owner an exclusive right over the product for at least 

20 years,180 a cornerstone to the development of intellectual property.181 

172. In the present case, millions of dollars in R&D were invested in order to synthetize 

Vatervite.182 In light of the above, CLAIMANT’s logical expectation when investing in 

Mercuria through its Patent was that its IPRs would be consistently protected by 

RESPONDENT through its legal framework, as to recoup its costs in R&D.  

173. CLAIMANT’s Patent was, at first, well protected: RESPONDENT was part of the WTO and 

a party to TRIPS,183 and through such treaty it committed to maintain a sensible level of 

protection for IPRs. Thus, both when RESPONDENT issued the Patent as well as when 

CLAIMANT was assigned it, CLAIMANT legitimately relied on the TRIPS’ provisions. 

Such reliance was based on the fact that TRIPS had entered into force in 1995, long 

before the Patent was issued on 21 February 1998.184  

174. Hence, RESPONDENT assumed the obligation to protect for at least 20 years CLAIMANT’s 

rights under the Patent, what strengthened CLAIMANT’s legitimate expectations, also 

protected by the BM-BIT. The treaty’s preamble reflects the commitment of 

RESPONDENT to respect investments in its territory in order to stimulate the flow of 

capital,185 and as a source of interpretation,186 it should be taken into account when 

assessing the FET standard. Further, the BM-BIT fosters the application of “other 

multilateral, regional, and bilateral agreements”187 to which the States are parties, e.g. 

TRIPS.  
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175. However, when RESPONDENT enacted the Law, it radically changed the legal framework 

CLAIMANT had relied on, breaching the legitimate expectations it held on that basis.  

176. RESPONDENT could argue that TRIPS expressly provides for the possibility of regulating 

compulsory licenses, and that therefore CLAIMANT was aware that such regulation was 

allowed – this awareness being also a part of its expectations. Further, it could also rely 

on the Doha Declaration, which provides for flexibility in the interpretation of TRIPS. 

However, those arguments lack merit.  

177. The fact that States are allowed to include compulsory licenses in their IPR regulations 

does not mean that a modification of their IPR law is foreseeable for the investor.188 

This is so, due to the particular nature of IPRs: while it would be unreasonable for an 

investor to expect the tax legal framework of the host state would never mutate, IPR 

regulation is a wholly different matter.189  

178. In that regard, an investor is reasonably entitled to rely on the host State’s grant of a 

patent throughout the patent’s term, and even more if it is connected to a decision to 

benefit from the patent through a foreign investment.190 A contrary view would 

effectively hinder the investor’s legitimate expectations. 

179. CLAIMANT is not basing its case on a breach of TRIPS; rather, the relevant standard is 

the one provided in Article 3(2) of the BM-BIT.  

180. Therefore, the fact that TRIPS allowed RESPONDENT to regulate the issuance of 

compulsory licenses does not entail that CLAIMANT’s legitimate expectations were 

respected, insofar as it had relied on the legal framework prevailing at that time.  

181. RESPONDENT could argue that changing the legal framework is within its sovereign right 

to regulate – thus not breaching CLAIMANT’s legitimate expectations.  

182. CLAIMANT acknowledges that RESPONDENT has a right to regulate, and did not expect a 

frozen and immutable legal framework. Still, it legitimately expected RESPONDENT to 

provide a stable and consistent regulatory policy.  

183. The Law opened the door for pharmaceutical companies to apply for CLAIMANT’s 

Patent.191 Thus, the scenario on which CLAIMANT relied when investing radically 
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changed, particularly regarding the protections that RESPONDENT’s legal framework 

assured CLAIMANT would have. 

184. In sum, the protections of CLAIMANT´s Patent were eviscerated by a brittle legal 

framework. Therefore, CLAIMANT´s legitimate expectations were hindered by the 

enactment of the Law in open contradiction with the commitments RESPONDENT had 

undertaken, this is a textbook violation of Article 3(2) of the BM-BIT.  

b. In addition, RESPONDENT fostered CLAIMANT’s reliance on its legal 

framework 

185. Investors may legitimately rely on the representations made by the State and base their 

investments on such representations.192 This is so entirely apart from the implicit 

promise made to the investor by the very existence of a legal regime, discussed above. 

The rationale behind this is that investors need to be protected from unilateral 

representations by States that may have influenced the decision to invest.193  

186. Several tribunals have analyzed the implication of state representations when assessing 

whether the investor’s legitimate expectations have been breached.194 In Sempra I, the 

tribunal held that the protection of legitimate expectations becomes particularly relevant 

“when the investment has been attracted and induced by means of assurances and 

representations.”195 

187. Further, the conducts of the States that spawn legitimate expectations can consist of 

either an explicit promise or an implicit assurance or representation.196 In this sense, the 

tribunal in MTD found that the toast given by the president at a dinner praising the 

investor’s project as well as the public statement read in the inauguration of such 

project, both had been part of the claimant´s legitimate expectations.197 

188. In simple words, a violation of the standard occurs when the host state has falsely 

promised to act in a certain way or has offered false assurances to the investor on which 

it has reasonably relied.198 
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189. In the case at hand, CLAIMANT’s legitimate expectations regarding its investment were 

fostered by several actions taken by RESPONDENT during the years following the 

issuance of the Patent. 

190. Mercuria’s Minister of Health declared that “patents are the cornerstone of the 

innovative pharmaceutical industry”, and reaffirmed its commitment “to empower and 

engage right holders in order to pave the way forward and secure access to healthcare 

for all."199 Further, the President of Mercuria stated that “Mercuria will do away with 

red tape and roll out the red carpet for investors”.200 

191. However, in open contradiction to these statements, RESPONDENT enacted the Law 

allowing any person to make an application for a non-voluntary license of a patent,201 

effectively betraying CLAIMANT’s legitimate expectations. 

192. Therefore, since CLAIMANT reasonably relied on RESPONDENT’s conduct, it generated 

an expectation regarding the protection of its Patent. Later on, RESPONDENT betrayed its 

previous assurances; and consequently breached CLAIMANT’s legitimate expectations – 

as was the FET standard of the BM-BIT.  

ii. RESPONDENT enacted unreasonable measures that lessened CLAIMANT’s 

investment  

193. Besides breaching CLAIMANT’s legitimate expectations only by modifying its entire IPR 

legal framework, RESPONDENT caused CLAIMANT effective damages through its 

subsequent actions. Indeed, it granted the License to a national, state-owned company –

HG-Pharma– allowing it to use CLAIMANT’s Patent. Both measures put together 

eviscerated CLAIMANT’s investment. Therefore, they should be jointly analyzed.  

194. Based on such understanding, the Tribunal should find that RESPONDENT breached the 

FET provision of the BIM-BIT. 

195. In that regard, Article 3(2) of the BM-BIT reads as follows:  

“[...] Neither Contracting Party shall, without prejudice to its laws, in 
any way impair by unreasonable or discriminatory measures the 
management, maintenance, use, enjoyment or disposal of investments in 
its territory of investors of the other Contracting Party.”202  
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196. According to the plain wording of the provision, any measure that negatively affects the 

property of an investor over its investment will be contrary to the FET standard, 

provided that it is unreasonable or discriminatory. Here, RESPONDENT left CLAIMANT no 

business to “use”, or to “enjoy”, or to “dispose” of in any practical sense. 

197. In that respect, the Saluka tribunal identified two elements needed to determine whether 

a measure is unreasonable, namely the existence of a rational policy and the 

reasonableness of the conduct in relation to that policy – i.e., the measure adopted must 

have a correlation with the aimed public purpose.203 

198. Likewise, the tribunal in CME found that the respondent unreasonably affected a license 

by implementing a new media law, insofar as the measures were directed to deprive the 

foreign investor of the exclusive use of such license.204  

199. It is beyond dispute that a State has the right to regulate and take measures in a 

reasonable manner.205 The FET standard is aimed at assuring that the investment is not 

hampered without any good reasons by the host government and other authorities.206 

Briefly, the reasonableness principle requires that the host State’s conduct be reasonably 

related to a legitimate public policy objective.207 

200. In the instant case, the measures adopted by RESPONDENT were not reasonably related to 

public policy objectives. Of course, CLAIMANT acknowledges that when a severe 

upsurge takes place within a health crisis, States have to safeguard the health of their 

population. However, this was not the case in Mercuria, as shown by the very same 

reports RESPONDENT brought. 

201. In 2003, the NHA estimated that the maximum number of infected people was 216,900, 

i.e. 0.45% of its working age people (48,200,243).208 Later, in its 2006 report, the NHA 

confirmed that among the 48,198,864 working age people 266,298 were infected with 

greyscale, i.e. 0.55%.209 There was thus a 0.1% difference between the estimated 

number of infected people in 2003 and the number of confirmed cases in 2006. 
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202. Although there was no significant change between the estimated number of patients by 

2003 and the actual number of infected people in 2006, RESPONDENT overreacted. Put in 

simple words, RESPONDENT killed a fly with a bazooka.  

203. RESPONDENT could have resolved its budgetary problems by negotiating a different 

price, or enacting a law setting a cap for the price of Sanior. However, it took the most 

detrimental measure it could have taken: it enacted the Law to allow compulsory 

licenses, and subsequently granted the License.  

204. HG-Pharma, a state-owned company,210 was granted the License through a fast-tracked 

process. It had authorization to produce Valtervite, and in return was ordered to pay 

CLAIMANT 1% its total revenues as compensation.211 As a result, CLAIMANT was 

deprived from its once protected IPRs and –at the same time– RESPONDENT profited 

from the exploitation of CLAIMANT’s Patent.  

205. Furthermore, two facts are of relevance to prove CLAIMANT’s point.  

206. First, RESPONDENT stood idly for almost two years between the termination of the 

LTA212 and the granting of the License to HG Pharma213 without having any effective 

treatment for greyscale.214 It is then remarkable that RESPONDENT left its severe public 

health crisis unattended, without taking any immediate measures to face it.  

207. Second, RESPONDENT simply gave away Sanior to neighboring states where CLAIMANT 

also held the patent for Valtervite.215 This notes certain contradiction between the 

urgency of the threat to public health and the lack of resources, on the one hand, and 

RESPONDENT’s abundance of Valtervite that allowed it to give it for free, on the other. 

208. To conclude, RESPONDENT´s measures were unreasonable, since they were intended and 

designed to exploit the Patent through a state-owned company and to profit at 

CLAIMANT’s expense. Therefore, RESPONDENT breached Article 3(2) of the BM-BIT. 
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B. RESPONDENT breached its obligation to provide FET in relation to the Award 

209. RESPONDENT’s disregard of the FET standard of the BM-BIT was not only limited to 

CLAIMANT’s Patent: it also lessened CLAIMANT’s rights embodied in the Award through 

an eight-year –and counting– delay in its enforcement. 

210. Preliminarily, the conduct of its Judiciary is attributable to RESPONDENT. Being the 

Judiciary branch an organ of the State, the conducts of the former are attributable to the 

latter under customary international law.216 Acts or omissions of State organs are 

considered as acts or omissions of the State for the purposes of international 

responsibility.217  

211. In the instant case, RESPONDENT failed to provide FET in relation to the Award. In that 

sense, the BM-BIT’s preamble is of particular importance. Although referred to 

above,218 the preamble contains a framing which is worth repeating: 

“Recognizing the importance of providing effective means of asserting 
claims and enforcing rights with respect to investment under national law 
as well as through international arbitration.”219 

212. Thus, assuring effective means to assert claims and enforce rights constitutes one of the 

purposes of the treaty, being then a basis for the interpretation of the FET standard as 

well.220  

213. Hence, the core question the Tribunal should ascertain is whether an eight-year delay 

can be considered a reasonable timeframe for an enforcement proceeding to be 

completed. Such analysis should take into consideration the particular circumstances of 

the case, namely its complexity, the need for celerity, and the behavior of both 

CLAIMANT and the courts.221  

214. As regards the Award, RESPONDENT’s breach of Article 3(2) of the BM-BIT was two-

fold: first, [i] through an eight-year –and counting– delay in the enforcement 

proceedings, and second, [ii] based on the Judiciary’s conduct.  
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i. The eight-year delay in the enforcement proceedings violates the BM-

BIT’s FET standard  

215. The fact that an enforcement proceeding lasts for more than eight years is –by its own– 

a violation of the BM-BIT, as such timeframe does not allow to effectively assert claims 

and enforce rights. Considering that enforcement proceedings are by nature expeditious 

and rather simple, such a delay is unjustified whatever cause. 

216. Indeed, the ease and efficiency regarding enforcement of arbitral awards are essential 

elements for an effective judicial system.222  

217. Accordingly, the White Industries tribunal found that India had failed to provide 

effective means of asserting claims in light of a nine-year delay in a set-aside 

proceeding, which the tribunal considered undue.223 Likewise, in Chevron I, the tribunal 

also applied a similar standard, considering that Ecuadorian courts’ delay of 13 years in 

entertaining several lawsuits was unreasonable.224  

218. The Award was issued in Reef, which –like Mercuria– is a party to the NYC.225 There 

are no statistics about the duration of enforcement proceedings in Mercuria under the 

NYC, so as to provide a standard for the Tribunal.226 Nonetheless, when assessing the 

present issue, the Tribunal should use public international law and comparative 

domestic law as a benchmark, in order to find whether the FET standard has been 

breached.227  

219. For instance, Egypt generally takes from one to two years.228 In Philippines, the 

procedure for enforcing international awards takes from six months to one year,229 while 

Kenya’s courts usually take two years for the final order to be made.230  

220. Here, the Court merely had to analyze whether the grounds for non-enforcement of 

Article V 2(b) of the NYC brought by the NHA231 were applicable. In light of the above 

statistics –pertaining to developing countries with different legal systems– eight years is 

not a reasonable period for the enforcement of the Award.  
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221. Taking into account the low complexity and the need for celerity of enforcement 

proceedings, as well as the statistics pertaining to countries in the same context as 

Mercuria, RESPONDENT’s delay to enforce the Award constitutes and remains a 

continuing breach of Article 3(2) of the BM-BIT. 

ii. The Judiciary contributed to the delay and acted in an unfair and 

inequitable manner 

222. The Judiciary’s conduct towards the enforcement of CLAIMANT’s Award was 

deliberately unfair and unequal. Indeed, an eight-year delay is not the product of 

coincidence or accident. 

223. The FET standard requires an unbiased set of rules that should be applied with a view to 

doing justice to all interested parties that may be affected by a State’s decision in 

question.232 

224. In this regard, the neutrality of the Court is open to question, at the very least. Just to 

provide an example, the judge in charge of the enforcement proceeding stated that “a 

delay in service of one rejoinder will hardly run a billion-dollar corporation into the 

ground”.233  

225. In addition, the delay was mainly caused by the Court’s reckless conduct. The record 

shows that the NHA was absent from hearings on seven occasions and sought 

extensions ten times.234 The Court happily granted every request. Furthermore, the 

Court adjourned the matter eight times, alleging “lengthy arguments” in other 

proceedings.235 The overall delay on this score alone amounted to a total of four years, 

or half of the delay in these proceedings. 

226. Further, in January 2012 the Parliament of Mercuria passed the Commercial Courts Act 

directing the Court to create special benches that could expeditiously dispose of 

commercial matters.236 In April 2012 the Supreme Court of Mercuria upheld decisions 

of the Commercial Bench regarding applications for enforcement of arbitral awards,237 

thus confirming the latter’s jurisdiction over such processes.  
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227. Having learned this, CLAIMANT sought to transfer the case to the Commercial Bench in 

order to make use of the expeditious process.238 The case was transferred and the matter 

was even listed for hearing.239 The process commenced in the Commercial Bench was 

not expeditious as well, due to the NHA’s continuous dilatory tactics,240 and the judicial 

allowance. Indeed, the NHA did not make an appearance in the special bench until five 

months after the date of the listed hearing.241 

228. In addition, the Supreme Court predictably got “cold feet” and decided on 1 September 

2013 that the new Commercial Benches had jurisdiction to entertain only original 

commercial suits and not enforcement proceedings of arbitral awards.242 Thus, after 

both parties made their first oral submissions in the Commercial Bench, the NHA 

objected the latter’s jurisdiction.243 Nonetheless, the Commercial Bench upheld its 

jurisdiction in the enforcement proceedings, stating that it had not been affected by the 

Supreme Court’s recent decision.244 

229. However, after languishing for eighteen months in the Commercial Bench, the 

enforcement case was transferred back to the regular bench, due to inconsistencies and 

contradictions in RESPONDENT’s Judiciary.245 Indeed, less than three months later the 

case was transferred precisely due to the same 1 September 2013 decision by the 

Supreme Court. 

230. In conclusion, the eight-year –and continuing– delay in the enforcement of the Award 

constitutes, in and of itself, a breach of FET. Furthermore, the indulgency towards the 

NHA’s dilatory tactics and the discriminatory conducts of the Judiciary breached the 

FET standard as well. 

V. RESPONDENT BREACHED THE BM-BIT’S UMBRELLA CLAUSE 

231. RESPONDENT has not only shattered CLAIMANT’s Patent and Award, but also 

disregarded its treaty commitments towards the LTA.  

                                                 
238 Id., p.9,¶17. 
239 Id., p.9,¶18. 
240 Problem, p.9,¶¶19-21. 
241 Ibid. 
242 Problem, p.10,¶28. 
243 Id., p.10,¶26. 
244 Id., p.10,¶27. 
245 Id., p.10,¶29.  



TEAM BRAVO 
 

 41 

232. As previously stated, the Tribunal has jurisdiction to hear the LTA claim,246 as Article 

3(3) of the BM-BIT provides that each contracting State “shall observe any obligation it 

may have entered into with regard to investments of investors of the other Contracting 

Party.” 

233. In that sense, since the conduct of the NHA, particularly the termination of the LTA, is 

fully attributable to –and was caused by– RESPONDENT, it has breached Article 3(3) of 

the BM-BIT.  

234. In that regard, the ILC Draft Articles establish in their Article 5 the following:  

“The conduct of a person or entity which is not an organ of the State 
under article 4 but which is empowered by the law of that State to 
exercise elements of the governmental authority shall be considered an 
act of the State under international law, provided the person or entity is 
acting in that capacity in the particular instance.” 

235. Thus, in order to attribute the conduct of State entities to the State, two requirements 

should be met. First, the State entity needs to be empowered to exercise governmental 

authority, and second, the entity must effectively exercise such authority in the 

particular circumstance.  

236. Article 5 does not provide a definition of governmental authority. However, the manner 

in which governmental authority has been conferred on the entity, the purpose of 

exercising State authority and the extent to which the entity is accountable to the 

government show whether such authority has been exercised.247  

237. As regards the first requirement, the NHA was created “to pursue [RESPONDENT’s] goal 

of securing universal healthcare for its people.”248 In order to do so it entered into 

several public-private partnerships, with the objective of “tackl[ing] critical diseases in 

Mercuria.”249 This is governmental policy at its clearest. 

238. Further, the NHA overall exercised governmental authority. In this regard, it organized 

workshops and promoted a nation-wide prevention campaign,250 one of the two key 
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elements of the governmental greyscale health plan.251 The other key element was the 

procurement of Sanior – achieved through the LTA.252  

239. As regards the second requirement, the question is of the influence that a State had on 

its entity in the particular case.253 Here, it is unknown whether the President of Mercuria 

ordered to terminate the LTA himself. However, when analyzing such matter, what is 

unknown but relevant has to be dealt with by inference, i.e. by connecting the “dots” 

that are available, drawing explanatory lines between them.254  

240. In May 2008, the Director of the NHA met privately with Mercuria’s President and the 

Minister for Health.255 Newspapers reported that the agenda was to resolve budgetary 

problems that had arisen in several government healthcare plans.256 Not so surprisingly, 

less than one month later, the NHA unilaterally terminated the LTA.257  

241. Nothing in the record connects the termination of the LTA to anything other than the 

execution by the NHA of national financial policy. Indeed, the NHA terminated the 

contract only after meeting with the President of Mercuria and the Minister for Health – 

who was in charge of the Mercurian greyscale program. They discussed budgetary 

issues. It became necessary to spend less on greyscale as a matter of national policy. 

Thus, terminating the LTA was essential to solve the budgetary problem that plagued 

the entire administration and that was discussed at the meeting in May 2008. The 

conclusion appears clear: RESPONDENT effectively determined the NHA’s decision to 

breach the LTA – although mere influence would be sufficient for attribution. 

242. RESPONDENT could allege that since it did not “enter into” the LTA as required by 

Article 3(3), it should not be liable for the breach of the LTA by the NHA. This ignores 

the purpose of the umbrella clause and the ILC Draft Articles. In fact, such approach 

would allow any State to avoid its responsibility by merely delegating its power to 

formally separate entities – i.e., specifically what the ILC Draft Articles seek to 

prevent.258 
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243. In conclusion, RESPONDENT was instrumental in the decision-making process of the 

NHA in respect to the LTA, and the LTA is a contract with a clear public health 

objective. Therefore, since the NHA is empowered to act with governmental authority 

and it did so regarding the LTA, its decisions were taken under such authority and are 

attributable to RESPONDENT.  

244. Accordingly, CLAIMANT is entitled to damages for RESPONDENT’s breach of the BM-

BIT. 
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 PRAYER FOR RELIEF 

245. For the foregoing reasons, CLAIMANT respectfully requests this Tribunal to find that:  

a) It has jurisdiction over CLAIMANT’s claims in relation to the Award, since it 

constitutes a protected investment under the BM-BIT; 

b) The LTA is an investment, consequently enabling jurisdiction for this Tribunal as 

well;  

c) The Patent is also an investment under the BM-BIT, allowing the Tribunal to hear 

such claim;  

d) RESPONDENT is precluded from invoking the Denial of Benefits Clause or, in any 

event, not entitled to deny CLAIMANT the benefits of the BM-BIT; 

e) RESPONDENT breached Article 3(2) of the BM-BIT through the enactment of the 

Law and/or the granting of the License;  

f) RESPONDENT has failed to provide CLAIMANT fair and equitable treatment due to the 

acts of its Judiciary regarding the delay in the enforcement of the Award; and 

g) That RESPONDENT has breached Article 3(3) of the BM-BIT by means of the 

termination of the LTA.  
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