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STATEMENT OF FACTS 

 

INVOLVED PARTIES: 

1. CLAIMANT: Atton Boro Limited 

 

2. RESPONDENT: Republic of Mercuria 

 

Transaction Summary: 

 

3. In the early 1980s, several countries started to report the appearance of a new chronic 

disease. The disease was later described as chronic, non-fatal and incurable, and was 

named Greyscale.  

4. On 11 January of 1998, the Republic of Mercuria and the Kingdom of Basheera 

concluded an agreement for the Promotion and Reciprocal Protection of Investments 

(the BIT). 

5. Atton Boro and Company is a corporation organized under the laws of the People’s 

Republic of Reef. In April 1998, Atton Boro Group incorporated a wholly owned 

subsidiary in Basheera, Atton Boro Limited. The subsidiary serves as an instrument for 

carrying on business in South American and African countries. 

6. From the incorporation of the subsidiary to 2016, Claimant has had between 2 and 6 

permanent employees working in Basheera. 

7. Atton Boro is known for its success in discovering and developing medicines to treat 

critical epidemic diseases that threaten populations in the developing world. After years 

of study, clinical trials and regulatory clearances, Atton Boro Group synthesized a 

compound called Valtervite. The compound was patented in 50 jurisdictions, including 

Mercuria. The patent for Valtervite was granted on 21 February 1998, under the No. 

0187204. 

8. In 2004, RESPONDENT’s NHA wrote an invitation to Atton Boro to make an offer for 

supplying its medicine. After negotiations and evaluation of other offers, CLAIMANT 

and RESPONDENT’s NHA entered into a Long-Term Agreement. The NHA would 
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purchase the drug at a 25% discount rate. 

9. Considering that more people started to get themselves tested, the number of patients 

coming into care grew. Consequently, the order value for Sanior, CLAIMANT’s drug 

containing Valtervite, doubled each quarter in 2007. 

10. To be able to meet the rising demand, Claimant purchased land and machinery to bolster 

its production setup. 

11. In early 2008, the NHA requested further discounts for the purchase of Sanior. Claimant 

informed that the percentage requested would not be possible, offering a discount of 

10% for the remaining period of the LTA. 

12. In June 2008, the NHA terminated the LTA citing an unsatisfactory performance by 

Claimant. Claimant invoked arbitration against the NHA under the provisions of the 

LTA. In January 2009, the Award was rendered in favor of Claimant.  

13. In March 2009, Claimant filed the enforcement proceedings before the High Court of 

Mercuria. 8 years passed and the enforcement proceedings remain pending without any 

prospect of when the Award is going to be enforced. 

14. In the meantime of the enforcement proceedings, the president of Mercuria 

promulgated national legislation for its intellectual property law. With that amendment, 

the use of a patented invention without the authorization of the owner became possible. 

15. In November 2009, only one month after the new provision, a generic drug 

manufacturer filed an application for grant of a license to manufacture Valtervite. The 

license was granted on 1 April 2010, setting a 1% royalty of its total revenues to 

Claimant. 
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ARGUMENTS ON JURISDICTION 

CLAIMANT sustains that the Tribunal has power to decide on the merits of the present claim 

because (i) the Tribunal has jurisdiction over the claims in relation to the enforcement of other 

Arbitral Award and (ii) CLAIMANT is eligible investor under article 1.2 of the Agreement for 

the Promotion and Reciprocal Protection of Investments between the Republic of Mercuria and 

the Kingdom of Basheera (hereinafter BIT). Also, CLAIMANT submits that (iii) RESPONDENT 

violated the Fair and Equitable Treatment over CLAIMANT’s investment. 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS IN RELATION TO THE 

ENFORCEMENT OF ANOTHER ARBITRAL AWARD 

1. RESPONDENT asseverates that the Long-Term Agreement was a purely commercial 

arrangement between Mercuria’s National Health Authority and Atton Boro, and that those 

obligations would be distinct and could not be discussed by an investment arbitration 

Tribunal. However, according to article 1 of the Agreement for the Promotion and 

Protection of Investments between the Republic of Mercuria and the Kingdom of Basheera 

(BIT), Investment is any kind of asset held or invested directly or indirectly through an 

investor, including intellectual property rights. That is also the indication in article 8 of the 

same Agreement, which states that any dispute arising out of or in relation to the Agreement 

shall be settled by arbitration. 

2. In that sense, one can infer that the Award rendered in favor of CLAIMANT is directly and 

indirectly related to investments within the BIT, considering that the award itself can be 

considered an investment, and the scope of consent of the BIT at hand is broad. 

(i) The Award obtained in relation to the Long-Term Agreement is considered an Investment 

in itself. 

3. RESPONDENT sustains that the "Long Term Agreement" would be a purely commercial 

supply arrangement between National Health Authority (hereinafter NHA) and CLAIMANT 

[Case, Response to the Notice of Arbitration, p.16 para 8], defending that the enforcement 

of the award arising out of that contract would not be characterized as an investment and 
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could not be discussed under investment arbitration. 

4. However, an award is an aspect of the entire operation, and considering that in this plea the 

award determines rights and obligations arising out of the BIT, the decision itself is 

characterized as a protected investment1.  

5. One of the New York Convention’s main objectives is to bring to commercial relations the 

guarantee that any Arbitration Award will be recognized and enforced in any state court, 

of any country2. Thus, an award does not belong to the country where it was issued3. In that 

sense, it could be imposed a public international obligation or their respective Contracting 

States to recognize and treat an award as if it were a decision of a local court. 

6. CLAIMANT sustains that Tribunals such as UNCITRAL, ICSID and the European Court of 

Human Rights (ECtHR) have been considering that arbitral awards are 'possessions', as 

stated in the Regent Company v Ukraine case4. In this case, the Tribunal endorsed that the 

commercial arbitration award held by CLAIMANT brought a legitimate expectation of 

obtaining rights. Thus, the Tribunal established that court decisions are binding and should 

be protected by the agreement at hand5. 

7. In other cases, such as Saipem SpA v People’s Republic of Bangladesh, the Tribunal 

contemplated the state responsibility of the non-enforcement of previous awards. Hence, it 

was decided that those awards rendered previously could and should be considered as 

Investments and therefore can be discussed under Investment Arbitration proceedings6. 

8. The Saipem Tribunal based their decisions on Article 25 of ICSID Convention, which 

provides that the jurisdiction shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State and a national of another Contracting State. That 

provision is analogous to the above-mentioned Article 8 of the BIT of the present case. 

                                                 
1  Annacker, p. 2. 
2  Mistelis, p. 65-6 
3  Demirkol, p.68. 
4  Regent Company v Ukraine (Application no. 773/03), 2008. 
5  Astapov, A & Lishchyna, p. 2 
6  Mistelis, p. 75 
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9. Also, in White Industries Australia Limited v The Republic of India7 the Tribunal 

recognized that the Award rendered to White constituted part of its original Investment, 

and the delay of its enforcement was considered a matter of discussion in Investment 

Arbitration.  

10. In this sense, one may say that the fact that awards granted by Tribunals arising out of 

disputes in which the main subject is related to investments made by investors under BITs, 

clearly represent a continuation of the original investment, and therefore, shall be 

considered as investments per se8. 

11. Thus, it is CLAIMANT's submission that the Tribunal should consider the Award rendered 

in favor of Atton Boro as a protected investment under Articles 1 and 8 of the BIT, 

considering that the subject of the discussion and the matter that gave rise to it are directly 

connected to the investment made by CLAIMANT and its implications in Mercuria.  

12. Also, the Tribunal should consider that the delay of the enforcement of the award in Local 

Courts gives more grounds to the Tribunal to decide upon the matter and declare the 

violation of rights such as Fair and Equitable Treatment, as it is going to be stated 

afterwards.  

13. Furthermore, the scope of consent of the articles in the BIT is wide, which gives margins 

for the Tribunal to decide about any matter directly or indirectly related to the BIT. 

Therefore, the Tribunal shall consider the award rendered in favor of CLAIMANT as an 

investment and also should take into account that it has jurisdiction too, considering the 

extension provided by the BIT. 

14. Furthermore, when developing a BIT, if it is the contracting parties will to exclude awards 

of the definition of investment, it should be indicated expressly in the Treaty. This is the 

case of the Korea-US FTA, which provides that "(...) a claim to payment that arises solely 

from the commercial sale of goods and services is not an investment (...)"9. 

                                                 
7  White Industries v. India, pgs 71-74, paras 7.2 - 7.3.8 
8  Mistelis, pg. 82. 
9  Article 11.28 of the Korea-US FTA 
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15. Since it is not the case of the BIT at hand, since it has no objection of including commercial 

awards rendered to one of the contracting parties as an investment, there is no reason for 

the Tribunal to understand that it has no jurisdiction. Also, the scope of consent of the BIT 

is incontestably wide, which gives margins for the investor to bring many kinds of claims 

to arbitration. 

(ii) The broad scope of consent of the Agreement for the Promotion and Reciprocal 

Protection of Investments between the Republic of Mercuria and the Kingdom of Basheera 

gives the Tribunal jurisdiction to decide about the enforcement of the Award 

16. The scope of consent of an article determines how much can a Tribunal decide and how far 

can its jurisdiction go. In this case, articles 1 and 8 of the BIT between the parties states 

that any dispute arising out of or in relation to the BIT should be decided in arbitration, and 

also that investment can be either arising directly or indirectly out of the investor.  

17. In that sense, considering this scope of consent, according to the wording of the mentioned 

articles, one can infer that the Tribunal has jurisdiction over any source of claim, not 

restricted only to disputes originated directly from the violation of investment treaty 

standards10. 

18. Also, article 1.1 of the BIT extends the investment characteristic [Case, Annex no. 1, p. 33, 

para 1010]. It states that an investment can change its form without disqualifying it as an 

investment. This means that by the time CLAIMANT received an Award on its favor, the 

investment switched its shape, without changing its groundwork. 

19. The scope of the BIT protects the investment and its many forms, encompassing disputes 

that go beyond the interpretation and application of the BIT, including disputes that arise 

from contracts in connection to the investment11, as the Long-Term Agreement, for 

example, that arose from the investment Atton Boro made in Mercuria, thus from the 

Investment Treaty existing between CLAIMANT and RESPONDENT. 

20. Although one could consider that the violation in question would not be directly related to 

                                                 
10  Demirkol, p.58 
11  Schreuer, 2011, p. 9. 
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the BIT - but to the commercial contract between CLAIMANT and NHA named "long term 

agreement" -, that does not change the fact that it is a matter of investment, which concerns 

the present Tribunal, since by the way the BIT is written, it’s evident that it gives 

jurisdiction to accept any kind of complaint even remotely related to the Investment and 

that the investment is not static. 

21. These unsteady characteristics of the investment is due to the fact that there could be a 

change in the way that the investment is made in the host country, but that does not 

disqualify it in the terms of articles 1 and 8 of the BIT. Thus, the contracting parties wanted 

to institute a broad consent to the agreement, allowing that any king of claim could be 

brought to arbitration, creating article 1.1, for example, and not having any provision 

expressly excluding a variation of the matter. 

22. In this sense, since there is no restriction, the claims could be under domestic law or 

international customary law, and there is no saying that the Tribunal should not decide on 

these matters. That could be demonstrated in similar cases, such as Ata Construction, 

Industrial and Trading Company v.  The Hashemite Kingdom Of Jordan12, where the court 

held that it is possible that the same investment give rises to claims of different violations 

of the BIT, and the Tribunal could decide differently on two circumstances arising out of 

the same legal grounds. 

23. Also, in Frontier Petroleum v The Czech Republic, the Canada - Czech and Slovak BIT has 

a provision similar to the one in article 1.1 of the BIT, and the Tribunal decided that the 

fact that The Czech Republic did not enforce an Award rendered in favor of CLAIMANT was 

characterized as a damage in Frontier's original investment, accepting its jurisdiction to 

discuss the matter13. 

24. According to Demirkol14, the enforcement of a Commercial Award for a legitimate reason 

as article 5 of the New York Convention states can be a valid cause of action in Investment 

arbitration, and the Investment treaty should provide a broad consent in order to manage 

                                                 
12  ICSID, Ata Construction, Industrial and Trading Company Vs.  The Hashemite Kingdom Of Jordan, 2010 

paras 114-115 
13  Frontier Petroleum v The Czech Republic, paras 230-232 
14  Demikrol, pg. 60 
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the Enforcement. 

(iii) Conclusion  

25. Therefore, the term investment varies according to the object and purpose of different 

investment instruments15 and could be directly or indirectly related to the investor itself. 

That said, one might say that the Award rendered in favor of CLAIMANT is characterized as 

an investment per se, having no reason to say that the Tribunal does not have jurisdiction 

to decide about its enforcement. Also, it was demonstrated that the broad scope of consent 

of the BIT gives margins for the Tribunal to discuss matters indirectly related to the 

investment, as a Commercial Arbitration Award, for example.  

26. Hence, the present arbitral Tribunal has jurisdiction to decide about the enforcement of the 

Award rendered to Atton Boro, since it is characterized as an Investment under the BIT and 

it is allowed by the Agreement by its broad scope of consent. 

II.  CLAIMANT IS AN ELIGIBLE INVESTOR UNDER THE AGREEMENT FOR THE PROMOTION 

AND RECIPROCAL PROTECTION OF INVESTMENTS BETWEEN THE REPUBLIC OF MERCURIA 

AND THE KINGDOM OF BASHEERA” (BIT) 

27. Mercuria and Basheera decided to include the incorporation criteria to determine whether 

a legal entity is a national of one of the contracting parties, therefore the issue over who are 

the owners of CLAIMANT is not relevant in the present case. The concern of nationality in 

the current situation involves only the question of whether CLAIMANT was established 

accordingly to Basheera’s law.16 Hence, RESPONDENT submission that CLAIMANT is a 

company owned by an investor of a third country, The Republic of Reef, and therefore it is 

not a protected investor under the scope of article 1.1 of the BIT [Case, Response to the 

Notice of Arbitration, p. 16, para 5], has no grounds.  

28. It will also be demonstrated that CLAIMANT is not under the scope of the Denial of Benefits 

Clause in article 2 of the BIT. The Company’s purpose is administering and overseeing 

Atom Boro Group’s patents in South America and Africa, a purpose that has being fulfilled, 

                                                 
15  Yannaca-Small, pg. 46 
16  Tokios Tokelès x Ukraine 
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which means it could not be considered that CLAIMANT has no substantial business in 

Basheera.  

(i) CLAIMANT is an investor according to the incorporation criteria foreseen under article 

1.2 of the BIT 

29. The aforementioned article states that the term investor means any corporation, partnership, 

trust, joint venture, organization, association or enterprise incorporated or duly constituted 

in accordance with the applicable laws of that Contracting Party [Case, Annex no. 1, p.33, 

para 5]. Thus, the BIT at hand applies the country of incorporation criteria when dealing 

with the issue of nationality.17  

30. The incorporation criteria stipulates that a company is expected to be attached to the legal 

order under which it was incorporated, regardless of the place or seat of its main economic 

activities, or the nationality of its principal shareholder.18 Hence, a company settled under 

the laws of Basheera can benefit from the BIT with Mercuria, since the very definition of 

investor require the company to be organized in accordance with the law of one of the 

Parties involved. Therefore, since CLAIMANT was fully established under Basheera's law, 

it is a protected investor beneath the BIT.  

31. RESPONDENT may sustain that the present situation is a case of treaty shopping, being 

CLAIMANT a mere shell company from the Atom Boro Group, that incorporated a subsidiary 

in Basheera in order to benefit itself from existing BITs. 

32. Nonetheless, it should be highlighted that, even if CLAIMANT’s intention was to benefit 

itself from the BIT in question, it would not constitute any wrongful act. There is no reason 

why an investor cannot choose to establish its company in a place where it would afford 

maximum protection under existing treaties, since nationality planning is not illegal nor 

unethical in international investment trade.19  

33. In the Pac Rim Case20, for instance, the Tribunal held that arbitral tribunals have generally 

                                                 
17  UNCTAD, p. 81, para 4 
18  Dugan, Wallace Jr, Rubins & Sabahi, p. 10, para. 2  
19  Schreuer, 2009, p. 523, para. 6 
20  Pac Rim Cayman LLC v The Republic of El Salvador 
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accepted prospective nationality planning, even if the nationality of the foreign investor has 

been selected to gain tax advantages or treaty protection in the event of future disputes. The 

Tribunal in Aguas del Tunari v. Bolivia, also held that it is not uncommon to locate one’s 

operation in a jurisdiction perceived to provide a beneficial regulatory and legal 

environment.21  

34. Therefore, nationality planning will only be rejected when made with the simple reason to 

gain protection under a treaty regarding a specific and already existed dispute.22 In the case 

at hand, CLAIMANT was established in Basheera in 1998, while the present dispute started 

only in 2008, after RESPONDENT unilaterally terminated the LTA. That means, there was a 

period of 10 years from the incorporation of the company to the actions that led to this 

arbitration, a period where RESPONDENT has also benefited from CLAIMANT’s investment. 

Hence, it should be considered that CLAIMANT decided to incorporate its Company in 

Basheera as a creative technique for corporate planning, which should not be held by the 

Tribunal as a wrongful act committed by CLAIMANT.23 

35. Moreover, the BIT does not request the company to be owned or controlled by an investor 

from one of the signatories parties, providing that: (i) it is not owned or controlled by 

citizens or nationals of a third state, (ii) and the company has substantial business in the 

Country whose nationality it claims [Case, Annex no. 1, p. 33, para 12]. 

36. Regarding the first requisite, CLAIMANT is a subsidiary of Atton Boro Group, whose shares 

are held by a mix of private entities and private individuals of a wide variety of nationalities, 

therefore not having a defined controller of a third-party state [Case, Procedural Order no. 

3, p. 50, para 2]. In cases like this, ownership is so widely distributed that no individual or 

small group has even a minority interest large enough to dominate the affairs of the 

company24. Therefore, even though CLAIMANT’s shares are owned by a dispersed group of 

legal entities and individuals, the management and control of the company it ultimately 

made by its own management and accountant. Consequently, it should be considered that 

CLAIMANT does not fulfil the first condition to the applicability of the Denial of Benefits 

                                                 
21  Aguas del Tunari v. Bolivia. 
22  Ibid. 
23  Pinto, p. 6, para. 5 
24  Berle & Means, p. 78, para. 3 
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clause.  

37. Furthermore, it cannot be said that CLAIMANT does not have substantial business in 

Basheera, as it will be further addressed, reason why the protection of the BIT cannot be 

denied to CLAIMANT.  

(ii.i) The Denial of Benefits clause does not apply to CLAIMANT, considering the Substantial 

Business 

38. Article 2 of the BIT provides the denial of benefits clause, which states that a legal entity, 

that is owned by nationals of a third State, and that has no substantial business in the State 

whose protection it requests, can have the benefit denied by the State against which it base 

its claim [Case, Annex no.1, p.33, para 11]. RESPONDENT argues that CLAIMANT has no 

substantial business in Basheera, and, therefore, could not be protected under the BIT. 

39. However, when analyzing the applicability of the denial of benefits clause, it should be 

considered what consists a substantial business in the terms of the BIT at hand. As held by 

the Tribunal on the AMTO LLC v Ukraine Case25, substantial means “of substance, and not 

merely of form”26. Therefore, it should not be taking into account the size of the company, 

nor the numbers of employees, but whether the company perform a solid or significant 

business in accordance with the very reason for which it was established.  

40. Hence, when discussing substantial business, the materiality and not the magnitude of the 

business activity is the decisive question27. For this reason, the point at hand is whether 

CLAIMANT has or not substantial business in Basheera, as required by the BIT.  

41. In this sense, it was established in the Pac Rim Case, that the commercial purpose of a 

holding company is to own shares in its group of companies, with attendant benefits as to 

control, taxation and risk-management for the holding company's group of companies.28 

That would, in the view of the Tribunal, constitute substantial business when analyzing a 

subsidiary company responsible to administrate other subsidiaries companies of the same 

                                                 
25  SSC Institute, AMTO LLC v Ukraine, 2008 
26  SSC Institute, AMTO LLC v Ukraine, p. 30, para. 7 
27  Ibid 
28  Pac Rim Cayman LLC v. Republic of El Salvador, 2012, p. 104, para.2 
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economic group.  

42. CLAIMANT was settled in Basheera by Atton Boro Group, which had the intention to settle 

a subsidiary Company whose main objective would be to carry on business with South 

American and African countries [Case, Statement of Uncontested Facts, p. 28, para 4]. With 

this goal in mind, Atton Boro Group assigned several patents to CLAIMANT, including the 

Mercurian Patent for Valtervite, discussed in the present proceedings.29 

43. Since the beginning of its activities, CLAIMANT has had 2 to 6 permanent employees, such 

as manager, accountant, commercial lawyer and patent attorney. They have been managing 

the portfolio of patents register in South America and Africa, and providing support for 

regulatory approval, marketing, and sales, including legal, accounting and tax services for 

Atton Boro Group affiliates in that region [Case, Procedural Order no 2, p. 48, para 3]. 

44. Therefore, having in mind that CLAIMANT was established by Atom Boro Group with the 

exact purpose of controlling and administrating its patents in specific places, as well as 

considering that it is reaching its main objective, there is no saying that CLAIMANT is 

included in the scope of article 2 of the BIT. CLAIMANT has been performing a substantial 

business in Basheera, to the extent of its size and function within the Atom Boro Group. 

(ii.ii) The Denial of Benefits clause does not apply retroactively 

45. Also, even if the Tribunal understands that the business CLAIMANT made in Mercuria is not 

characterized as substantial, the invocation of Denial of Benefits cannot be operated 

retroactively, considering that this provision is made to protect the legitimate expectations 

of one investing party if it has been denied the benefits granted in the BIT30. 

46. Therefore, one may say that if it was RESPONDENT's will to deny CLAIMANT the benefits 

provided in the BIT, it was their obligation to notify Atton Boro as soon as the Atton Boro 

Group incorporated its subsidiary in Basheera, in April 1998 [Case, Statement of 

Uncontested Facts, p. 28, para 4]. That rests in the fact that the Denial of Benefits should 

                                                 
29  Pac Rim Cayman LLC v. Republic of El Salvador, 2012, p. 104, para.2 
30   Núñez-Lagos, pg. 1 
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take into consideration international principles, such as stability, certainty and good faith31. 

47. Furthermore, RESPONDENT was aware of CLAIMANT's investments in Basheera, since Atton 

Boro was a huge part of Mercuria's pharmaceutical sector. In this sense, it is not acceptable 

to infer that after 20 years of incorporation in Mercuria, investing,  stimulating the 

economic relations of the country and complying with its tax obligations, RESPONDENT 

could bring the Denial of Benefits clause to this Arbitration and neglect CLAIMANT's 

previous efforts.  

48. In Plama Consortium Ltd. v. Bulgaria the Tribunal contented that, as soon as the investor 

consolidates the investment, it has legitimate expectations of advantages from the BIT. In 

the Tribunal's perception, in order to the investor to plan its business, if the host state wants 

to deny the benefits, there need to be a notification as soon as the host state is aware of the 

investor's intentions to establish business32. Thus, by the moment the investor is 

consolidated, there is no more possibility to invoke the Denial of Benefits clause. 

49. In this sense, the Plama case decided that the right's exercise should not have retrospective 

effect, concluding that if that was the situation, it would harm the investor's capability of 

planning its long-term relationships and the will of choosing where to put its efforts33. 

50. Moreover, in Liman v. Kazakhstan it was the Tribunal contention that even if the investor 

is characterized as an investor controlled by a third state, and the host state knew about the 

situation but remained silent about the applicability of the denial of benefits clause, the 

clause could not be raised afterwards, when arbitration proceedings arises34. 

51. Therefore, if RESPONDENT’s intention was to deny the benefits of the BIT to CLAIMANT, it 

should have done so when the investment was made. By failing to communicate CLAIMANT 

of the situation, remaining silent for over 18 years, as well as allowing CLAIMANT to create 

legitimate expectations regarding the protectiveness of its investment, RESPONDENT lost 

the right to argue the applicability of the clause provided in article 2. 

                                                 
31  Guaracachi America, Inc. and Rurelec PLC v. The Plurinational State of Bolivia, pg. 78 
32  Plama Consortium Ltd. v. Bulgaria, pg. 51 para 161. 
33  Plama Consortium Ltd. v. Bulgaria, pg. 51-52 para 162 
34  Usoskin, pg. 1 
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(ii) Conclusion 

52. In conclusion, it is CLAIMANT's submission that, firstly, CLAIMANT is a protective investor 

under article 1.2 of the BIT, since it is incorporated under Basheera’s law, as requested by 

the aforementioned article.  

53. Secondly, the Denial of Benefits clause is not applicable in the present case. Even though 

CLAIMANT is controlled by an investor from a third country, it does not fulfill the 

prerequisites for its applicability. CLAIMANT also sustains that the Denial of Benefits clause 

cannot be applied retroactively, which means that RESPONDENT only could had refused to 

secure CLAIMANT with the benefits of the BIT the moment the investment was made. 

III.  RESPONDENT VIOLATED THE BIT BY NOT GRANTING FAIR AND EQUITABLE 

TREATMENT OVER CLAIMANT’S INVESTMENT     

54. Article 3.2 of the BIT establishes the obligation to the contracting parties to regard the Fair 

and Equitable Treatment over investments made in the host country, stating that 

"Investments and returns of investors of each Contracting Party shall at all times be 

accorded fair and equitable treatment and shall enjoy full protection and security in the 

territory of the other Contracting Party (...)".  

55. The wording of the above-mentioned article indicates that the BIT at hand is based on an 

unqualified form of the Fair and Equitable Treatment standard and on the standard of full 

protection and security, both in the same clause35. That means that the way the clause is 

written suggests a broad approach to what may constitute a breach of the FET standard. 

56. The protection and security standard encompasses the integrity of the investment and the 

safe environment that it should be inserted in36. Also, it means that, having this provision, 

the host state must protect the investor of adverse effects caused by other parties and from 

the host state itself and its organs37. 

                                                 
35  UNCTAD (1999). Fair and Equitable Treatment, pg. 21 
36  Commission, pg.2 
37  Schreuer, 2010, p. 1 
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57. In Azurix v Argentina38  and in Siemens v Argentina39 the Tribunal contended that this 

standard goes beyond the physical protection of the investment, but also to the environment 

and stability brought by the host state. In the same sense, the Siemens Tribunal decided that 

if there is the possibility of intangible assets being investment, there is no reason to state 

that only physical damage is characterized as a breach of the clause. 

58. However, it is important to state that, the BIT, by choosing the wording "full protection and 

security" and "fair and equitable treatment" separately, opted by autonomous treaty 

standards that are independent inter se40. In that sense, the full protection standard should 

be analyzed as an obligation of the host state to prevent the investment from suffering direct 

intervention and adverse effects. On the other hand, the standard directly related to Fair and 

Equitable Treatment should be used to stop the unfair and inequitable behavior of the host 

state41. 

59. As to the unqualified form of the FET clause, the Tribunal should understand that in the 

present case two standards should be embodied in this provision: the denial of justice and 

the legitimate expectations. As already mentioned above, and as it is going to be 

demonstrated in the arguments on the merits, RESPONDENT have lacked fair and equitable 

treatment as provided in those standards. 

60. Furthermore, the BIT at hand also has a provision on its preamble that stipulates the 

obligation of the host state to provide effective means to the investor so it could enforce its 

rights. That shall be taken into consideration by the Tribunal, since it is directly connected 

with the lack of fair and equitable treatment from Mercuria and was also violated in the 

case at hand. 

61.  In this regard, in LG&E v. Argentine Republic the tribunal dealt with a similar situation, 

analyzing the clauses contained in the Preamble of the BIT42. Moreover, it was their 

understanding that the preamble has an important role in the Agreement and should be 

interpreted as a whole, considering the will of the contracting parties when drafting the 

                                                 
38  Azurix v Argentina, pp. 126-137 
39  Siemens v Argentina, pp. 85-97 
40  Schreuer, 2010, p. 12 
41  Ibid, p.17 
42  LG & E v. Argentine Republic, decision on liability, pg. 37 
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Treaty. Therefore, there is no reason not to interpret the Effective means and FET clause 

as correlative, since the BIT should be seen as one single instrument reflecting the desire 

of the parties. 

(i) The application of the "effective means clause" must be in accordance with the Fair and 

Equitable Treatment standard. 

62. This clause, settled in the preamble of the BIT, stipulates the need of providing "effective 

means of asserting claims and enforcing rights with respect to investment under national 

law as well as through international arbitration" [Case, Annex no. 1, pg. 32, para 4]. 

63. The "effective means" clause is an independent standard used to guarantee that the 

contracting parties could reach the judicial system of the host state, as well as produce 

timely and reasoned determinations so investors can assert claims and enforce rights43. The 

main purpose of this clause is to create a mechanism to make it easier to access institutional 

means of protecting investments. 

64. In Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador, the 

Tribunal analyzed the meaning and application of the effective means standard and 

recognized its application for the first time. The standard is summarized as "a less 

demanding test in comparison to denial of justice in customary international law" and it 

was established that it requires that the host state provides a proper system of laws and 

institutions and that those systems work effectively44. 

65. In the same sense, in White industries v. India, instituted that indefinite or undue delay in 

the host state's court dealing with an investor's claim may amount to a breach of this 

standard45. Also, it was the tribunal contention that it is up to the host state to prove that the 

local remedies are available once that CLAIMANT has showed that those remedies were 

ineffective.  

66. In White industries case, the Tribunal decided that India was in breach of the effective 

                                                 
43  Wirth, p. 334 
44  Chevron case, para. 39. 
45  White Industries v India, p. 109. 
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means standard, since it was concluded the existence of their judicial system's inability to 

deal with the jurisdictional claim over nine years and the Supreme Court's inability to hear 

White's appeal for over five years46. 

67. The Tribunal must acknowledge that, in the case at hand the enforcement proceedings were 

filled by Atton Boro on March 2009 [Case, Notice of Arbitration, p. 4, para 10], and 

therefore, 8 years have gone by without any solution to CLAIMANT's situation. In this sense, 

there is no reason not to understand that RESPONDENT has deliberately violated both fair 

and equitable treatment as to the denial of justice and the effective means clause. 

(ii) Conclusion 

68. It is CLAIMANTs contend that, since the Fair and Equitable Treatment and Effective Means 

clause coexist, the Tribunal should consider that RESPONDENT violated these clauses and 

lacked due diligence to the characterized investor. Thus, RESPONDENT, by not enforcing 

the award rendered in favor of CLAIMANT, and by harming Atton Boro legitimate 

expectation in relation to the investment made in the Country, acted unfair and inequitably.  

69. In this sense, RESPONDENT had the responsibility to ensure that it's legal and judicial system 

worked effectively47. Therefore, considering the unjustified delay by Mercuria, the 

Tribunal should consider that there was a violation of the effective means clause in 

consonance with the Fair and Equitable Treatment, as provided in article 3 of the BIT. 

  

                                                 
46  White Industries v India, pg. 118. 
47  Guaracachi America Inc. v. Bolivia, pg.125 
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ARGUMENTS ON MERITS 

I. MERCURIA IS LIABLE FOR THE CONDUCTS OF ITS JUDICIARY UNDER ARTICLE 3 OF THE 

BIT 

70. It is undeniable that the BIT stipulates the necessity of the host state to accord fair and 

equitable treatment to the investor and its investment. For that reason, having the BIT a 

FET clause and also stipulating in the preamble the need to provide “effective means of 

asserting claims and enforcing rights”, the Tribunal should declare RESPONDENT as liable 

for the harms caused to CLAIMANT’s investment. Consequently, the delay to simply enforce 

the Award is under the scope of the FET clause provided in the BIT. 

(i) A 7 Years Delay to Merely Enforce an Award is a Violation to the Fair and Equitable 

Treatment and Contrary to the New York Convention 

71. Considering that CLAIMANT invoked arbitration due the termination of the LTA with 

RESPONDENT’s National Health Authority and that in January 2009 an award was rendered 

in its favor, CLAIMANT’s next action was the proceedings to enforce the Award. In spite of 

CLAIMANT’s application for enforcement being on 3 March 2009, until the present moment 

the matter is still pending [Case, Procedural Order No. 3, p. 50]. 

72. Analyzing the conduct of RESPONDENT’s judiciary and the amount of years that passed 

without the enforcement of the Award, it is undeniable that RESPONDENT failed to provide 

“effective means of asserting claims and enforcing rights with respect to investment” [Case, 

BIT, p. 32].  

73. The effective means clause is not by accident in the BIT. Its first purpose is to guarantee 

the international law principle against denial of justice48, while the second one is to create 

the positive obligation to provide access to local courts for investors49. The effective means 

is lex specialis50 and a less demanding test in comparison to the concept of denial of justice, 

being sufficient the proof that the State could not establish a proper system and that that 

                                                 
48 Wirth, 2013, p. 331. 
49 Ibid, p. 332 
50 Chevron v. Ecuador, para. 242. 
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system is ineffective51. 

74. As it was held in the Chevron v. Ecuador, the Tribunal should acknowledge that the 

reference to effective means is distinct and less-demanding as compared to denial of justice 

under customary international law52. In the mentioned decision, the tribunal highlighted 

that the means of enforcing rights cannot be subject to undue delay. To examine what 

constitutes an undue delay, it is necessary to observe the complexity of the case, the 

behavior of the litigants involved and the behavior of the court53. 

75. Although this concept is not concrete, the term “undue” is evident if considered that 

CLAIMANT is waiting for more than 8 years to simply enforce an award in a country that is 

signatory to the New York Convention [Case, Procedural Order No. 2, Applicable Treaties, 

p. 48].  

76. In the present case, an indefinite delay and the uncertainty of when its claim will be 

enforced already amounts to a breach of the effective means standard54 provided in the BIT. 

Moreover, RESPONDENT’s argument that it has an overburdened judiciary is just another 

evidence of the failure of its court system55. In light of that, the Tribunal should declare that 

RESPONDENT provided no means for CLAIMANT to effective assert its rights. 

77. It goes without saying that CLAIMANT had the legitimate expectation that the Award would 

be enforced in a reasonably timely manner. CLAIMANT filed its application on 3 March 

2009 and in spite of NHA receiving the notice of the application, it did not file its response 

in time. CLAIMANT submitted that the absence of NHA was a breach of Mercuria procedural 

law, however it had no effect since the Court remained silent regarding this matter [Case, 

Timeline of the Proceedings, p. 07, para. 2-4]. During the entire proceedings CLAIMANT 

was submitted to misconducts of the Court and repeatedly requests of time from NHA. 

Even more alarming is the fact that the Court granted every request from NHA, leaving in 

second plan the agility of the proceedings and the need to follow the procedure law of the 

                                                 
51 White v. India, p. 109, (b). 
52 Chevron v. Ecuador, para. 244. 
53 Id, para. 250. 
54 White v. India, p. 109, (d). 
55 Ibid, p. 109, (e) 
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State.  

78. By consistently granting more time to the NHA’s manifestations, the Court of Mercuria 

cooperated with all the attempts to delay the proceedings. That being said, RESPONDENT 

cannot sustain the delay as a merely consequence of its overburdened judiciary, since it is 

evident that its courts actions and omissions are directly responsible for the undue delay.  

79. Moreover, it was already held in the Loewen case that the lack of due process is already 

sufficient to indicate a manifest injustice56. It is unreasonable to consider as appropriate a 

delay of 8 years to enforce an arbitral award, especially when it is evident that NHA has 

been not only soughing more time to file a response, but also that the NHA requested 

several weeks to present its manifestations [Case, Timeline of the Proceedings in 

Enforcement Application No. 873/2009, pp. 7-12]. 

80. Apart from that, RESPONDENT cannot allege that CLAIMANT should have known its 

judiciary organization and that such delay was foreseeable. The change in RESPONDENT’S 

judiciary - the modification in the benches and the reassignment of the applications - only 

occurred years after the enforcement proceedings of the Award57. It is unquestionable that 

CLAIMANT filed the application in 2009 and only in 2012 the debate regarding each bench 

jurisdiction to hear enforcement applications came to light [Case, Timeline of the 

Proceedings, p 08, para. 17], thus the modifications in the court benches are not enough to 

not consider RESPONDENT’s judiciary responsible for the delay. 

81. Furthermore, it is noteworthy that Mercuria is a signatory to the New York Convention and 

that the proceeding to enforce an arbitral award should not be considered a complex matter. 

Therefore, there is no reason to justify the amount of time CLAIMANT is waiting to enforce 

the Award.  

82. Article V of the New York Convention provides limited exceptions to the enforcement of 

arbitral awards. Not being the case, the arbitral award must be recognized as binding58. 

Therefore, the High Court of Mercuria should not treat the enforcement of the Award in 

                                                 
56 Loewen Group v. USA, para. 132 
57 Id, p. 96, para. 10.03.15 
58 Article 3, New York Convention. 
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the same manner it would treat a hearing of first instance in Mercuria’s courts for instance, 

being unjustifiable the amount of time spent in the proceedings59. 

83. As it was ruled in the White v. India case, the failure to grant effective means resulted in 

losses to CLAIMANT. Besides not receiving the amount due in relation to the Award, 

CLAIMANT also incurred in costs for pursuing litigation through the courts of Mercuria 

without any reasonable expectation of when the Award will be finally enforced. 

84. In light of this, RESPONDENT’s failure to provide effective means and to maintain a decent 

system of justice is enough to be recognized that RESPONDENT breached its obligation of 

providing effective means60. For that reason, it is going to be demonstrated that 

RESPONDENT should be considered liable for the conduct of its judiciary. 

(ii) RESPONDENT Is Liable for the Actions and Omissions of Its Judiciary 

85. Taking into consideration the circumstances of the case and the lack of complexity to 

enforce the Award, RESPONDENT should be held liable for the conduct of its judiciary. 

Although the judiciary is independent from the government, it is not independent from the 

State61, thus RESPONDENT should be considered liable for the conducts and omissions of its 

judiciary to enforce the Award.  

86. The ILC Articles on the Responsibility of States for Internationally Wrongful Acts 

(hereinafter “ILC Articles”), in its article 4(1), provides that “the conduct of any State organ 

shall be considered an act of that State under international law, whether the organ 

exercises legislative, executive, judicial or any other functions”. That provision is necessary 

to guarantee that international wrong can be imputed to the State62, otherwise the judiciary 

would have the freedom to deliberately decide knowing that its actions could not be subject 

to penalties. Therefore, Mercuria should be held liable for the harm caused to CLAIMANT 

as a result from the lack of effective means of its courts63. 

                                                 
59 White v. India, p. 37, para.4.3.7. 
60 Paulson, p. 98. 
61 Aréchaga, p. 278. 
62 Ibid, p. 41. 
63 Draft Convention on the Law of Responsibility of States for Damages Done in Their Territory to the Person or 

Property of Foreigners. 
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87. Article 4 makes clear that a judicial conduct is attributable to the state. Although the core 

meaning of article 4 is not that the State is responsible for decisions of its courts, it means 

that according to such provision every action of the judiciary should be interpreted as acts 

of the State64. In the same way Article 7 of the ILC provides that in case an organ 

empowered to exercise governmental authority exceeds its authority or contravenes 

instructions its conduct is attributable to the State. Another important provision of the ILC 

Articles is article 7, which stipulates that the conduct is attributable to the state in case a 

state organ is empowered to exercise governmental authority exceeds its authority or 

contravenes instructions65. 

 (iii) Conclusion 

88. That being said, the Tribunal should acknowledge that a delay of more than 8 years to 

merely enforce an arbitral award constitutes a failure to provide effective means, 

considering that the necessary acts to enforce the Award are not complex enough to justify 

such amount of time. By examining the timeline of the proceedings No. 873/2009 before 

the High Court of Mercuria, it is evident that RESPONDENT failed to provide effective means 

to CLAIMANT assert its rights as it is determined in the BIT, thus not granting Fair and 

Equitable Treatment.  

89. Therefore, RESPONDENT should be considered liable for the conduct of its judiciary and 

CLAIMANT is entitled to compensation.   

II. THE GRANT OF THE NON-VOLUNTARY LICENSE DISREGARDS BOTH THE BIT AND THE 

TRIPS AGREEMENT 

90.   One year after the NHA terminated the LTA, the Law no. 8.458/09 was enacted, 

introducing the possibility of a compulsory license under RESPONDENT’s legislation. 

Despite a non-voluntary license being a possible flexibility under the TRIPS Agreement, 

the Tribunal should consider that neither Mercuria had a previous provision regarding 

compulsory license nor did the BIT regulated such possibility. By promulgating 

                                                 
64 Caron, p. 872. 
65 Schreuer, 2008, pp. 136-137. 
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unexpectedly a law introduction the non-voluntary license, RESPONDENT violated the FET 

clause provided under the BIT and acted in conflict with the TRIPS Agreement.  

(i) The Enactment of Law No. 8.458/09 Amounts to a Violation of Fair and Equitable 

Treatment and it is Contrary to the FET Autonomous Interpretation 

91. As it was already elucidated, the BIT between Basheera and Mercuria has an unqualified 

form of FET clause. A FET clause such as Article 3.2 may be interpreted as an autonomous 

treaty standard and incorporate every source of international law66. Therefore, the wording 

of Article 3.2 indicates the necessity of conducts that goes far beyond the minimum 

standard of protection67, and consequently the host state must assume more extensive 

obligations68. 

92. RESPONDENT may not allege that the terms used in the BIT indicates other interpretation 

rather than the unqualified FET clause. Once there is no textual reference in the BIT 

regarding the minimum standard of treatment of aliens, the Tribunal has no indication that 

the parties did not want an autonomous interpretation69. The wording of the BIT does not 

leave any room to the need of an “egregious” or “shocking” violation to amount a breach 

of the FET70, thus, the threshold of liability of a State’s conducts should be lower. 

93. In that sense, the express provision regarding fair and equitable treatment cannot be 

understood as having the same meaning. The parties never mentioned their intention to 

assimilate fair and equitable treatment with international minimum standards. By being 

silent on that matter, the Tribunal should acknowledge the autonomous interpretation of 

the FET clause71. 

94. In Saluka Investments v. Czech Republic, the tribunal analyzed the objects and purposes of 

the BIT between Netherlands and Czech Republic and reached the conclusion that the 

standard of “fair and equitable treatment” is tied with the concept of legitimate expectation 

                                                 
66 Lo; Li; Lin, p. 300, para. 18.3.2 
67 Mann, pp. 241-244. 
68 Lo; Li; Lin, op. cit. 
69 UNCTAD Series, p.21 
70 Glamis Gold Ltd. v. U.S.A, para. 616. 
71 Muchlinski, p. 626. 
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of the investor72. As it was declared in that case, the Tribunal should consider that 

RESPONDENT assumed the obligation to treat foreign investors without frustrating its 

legitimate and reasonable expectations. 

95. Although the promulgation of new legislations is under a State public policy powers, it 

need to take into account its obligations under the BIT. Considering that the most important 

principles originated from the FET are transparency, stability and the investors legitimate 

expectations, actions in good faith and the predictability of the legal framework are 

necessary to protect the investment73. 

96. Taking into consideration the lack of transparency in RESPONDENT’s legal environment and 

the legitimate expectations that CLAIMANT had regarding the laws ruling its investment, the 

enactment of a new legislation completely changing the legal framework in the matter of 

rights of the patent holder is a violation to the FET clause. 

(ii) RESPONDENT Violated CLAIMANT’s Legitimate Expectation and Failed to Act 

Transparently 

97. CLAIMANT had the legitimate expectation that RESPONDENT would act in a manner to 

guarantee the maintenance of CLAIMANT’s investment in Mercuria. In spite of the 

compulsory license being a flexibility allowed under the TRIPS, the fact that Mercuria had 

no past provision in this manner gave CLAIMANT the presumption of a stability of the legal 

and business environment, which is an emerging standard of Fair and Equitable treatment74.  

98. In Duke Energy v. Ecuador the tribunal held that the expectation is legitimate and 

reasonable when the investor relied upon some conditions when deciding to invest in the 

country75. Such assertion is necessary to understand what CLAIMANT could expect from 

Mercuria’s authorities76. It is important to highlight that since 1985 it is known that 

Mercuria had cases of Greyscale [Case, Chapter VII - Greyscale, Background, p. 41] and 

in 2002 the disease had an upsurge in the country [Case, Chapter VII - Greyscale, Greyscale 

                                                 
72 Saluka Investments v. Czech Republic, para. 302. 
73 Schreuer, 2005, p. 126. 
74 LG&E Energy Corp. v. Argentine, para. 125. 
75 Duke Energy v. Ecuador, para. 340. 
76 UNCTAD, p. 68. 



 TEAM CAMARA 

 

 

25 

Response in Mercuria, p. 41]. Notwithstanding the significant cases reported and the fact 

that Mercuria’s IP law was promulgated in 1976, Mercuria never had a provision regarding 

compulsory license. 

99. As it was briefly mentioned, the compulsory license is possible under the TRIPS 

Agreement. However, Mercuria never demonstrated its interest to have such provision in 

its domestic system. Considering that the public interest to control the disease existed even 

before CLAIMANT’s investment in Mercuria [Case, Chapter VII – Greyscale, p. 41], 

CLAIMANT had the legitimate expectation that RESPONDENT’s authorities would not all of 

a sudden amend the domestic law regarding Intellectual Property to allow that flexibility 

of its right.  

100. RESPONDENT may argue that it was necessary to change its legislation to meet the public 

interest regarding public health. However, it is important to have in mind that RESPONDENT 

only consider as necessary such provision after CLAIMANT informed that could not afford 

the amount of discount requested. Until that moment, RESPONDENT never indicated that 

CLAIMANT was not meeting its expectations. 

101. Apart from CLAIMANT’s expectations of a protected investment, CLAIMANT also 

expected that Mercuria would not promulgate a new legislation in which the main goal 

seems to be harm CLAIMANT’s investment77. As it was enlightened, RESPONDENT did not 

act in conformity with the purpose of such flexibility of the TRIPS Agreement since its 

concern for the public health and the need for a provision regarding non-voluntary license 

only raised after its request for more discounts were not possible.  

102. Besides not having a legislation allowing non-voluntary license, the LTA should be valid 

for a period of 10 years [Case, Statement of Uncontested Facts, para. 10, p. 29]. Taking 

into consideration that it was necessary a satisfactory performance from CLAIMANT to 

maintain the LTA [Case, Statement of Uncontested Facts, p. 29, para. 10], CLAIMANT built 

capacity to meet the demand of Mercuria [Case, Statement of Uncontested Facts, p. 29, 

para. 15]. The scaled-up operations were necessary due the success of Sanior across 

healthcare centers in Mercuria [Case, Notice of Arbitration, p. 04, para. 7], demonstrating 

                                                 
77 Tecmed v. Mexico, para. 154. 
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that CLAIMANT assumed that the LTA would be maintained as it was provided in the 

Contract.  

103. In that event, the Tribunal should consider that RESPONDENT should provide a treatment 

that does not affect the expectations that were considered by CLAIMANT when deciding 

about the investment in Mercuria78. As it was held in Tecmed v. Mexico, RESPONDENT 

should have acted transparently in its relation with CLAIMANT in order to it be able to 

foresee the rules and regulations that will govern its investment. 

(ii.i) CLAIMANT Relied Upon the Protections of the TRIPS Agreement 

104. Once CLAIMANT is known for its success discovering drugs and Greyscale was an 

epidemic disease in developing countries, CLAIMANT expended over 1 billion dollars to 

develop Valtervite, a compound that is present in Sanior and was responsible for the quickly 

results in the treatment of Greyscale. CLAIMANT obtained the patent protection for 

Valtervite in Mercuria on 21 February 1998. Even though Mercuria had a national 

legislation regarding Intellectual Property since 1976, RESPONDENT had no provision 

allowing compulsory license until 2009. 

105. Due to the success of Sanior in the treatment of Greyscale and that each year it had an 

increasing demand, CLAIMANT took every necessary measure to guarantee that it would be 

able to supply the required quantities of the medicine [Case, Notice of Arbitration, p. 4, 

para. 7]. At that time, CLAIMANT had no reason to assume that Valtervite could be subject 

to a compulsory license, thus CLAIMANT had the belief that its active ingredient was 

protected under intellectual property rights provided in the TRIPS Agreement. 

106. The purpose of the exclusive rights granted in article 28 of the TRIPS Agreement is to 

stimulate the risk taking by the investor in developing, in the present case, a medicine to 

treat an epidemic disease79. CLAIMANT spent years studying and executing clinical trials 

with the goal to manufacture a medicine that would be effective in the treatment of 

Greyscale. After such an effort to improve the treatment of an epidemic disease and the 

success of the medicine in the country, CLAIMANT expected that RESPONDENT would 

                                                 
78 Tecmed v. Mexico, para. 154. 
79 Reichman, p. 13. 
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respect the provisions of the TRIPS Agreement and guarantee the protection of its rights. 

107. The TRIPS Agreement and a consistent patent system result in incentives to speed up 

technological progress. Although it is permitted under the TRIPS Agreement to issue 

compulsory licenses, the rights of the patent-holder must be safeguard80. If the investor has 

the exclusive right to exploit its invention and recover its costs - CLAIMANT spent over USD 

1-billion to develop Valtervite [Case, Procedural Order No. 3, p. 50] - it also has motives 

for further inventive research81. 

108. In light of that, CLAIMANT’s decision to invest in Mercuria was made after analyzing the 

guarantees that Mercuria could offer to its investment. Once Mercuria is a party to the 

TRIPS Agreement, CLAIMANT assumed that its patented compound would be protected 

both by the TRIPS Agreement, Mercuria’s domestic law and the BIT. 

 (iii) CLAIMANT May Rely on Obligations Contained in the TRIPS Agreement Before an 

Investment Arbitration 

109. To avoid the present dispute, RESPONDENT sustains that obligations contained in the 

TRIPS may only be invoked by States, not by private parties, and that the Agreement may 

only be argued in the World Trade Organization’s Dispute Settlement Understanding 

(hereinafter “DSU”). 

110. However, it is necessary to highlight that tribunals of investment arbitration had already 

decided about subjects related to intellectual property, revealing that such obligations may 

be argued outside the DSU82. That being said, a link between intellectual property rights 

and investment provisions such as fair and equitable treatment and the existence of an 

umbrella clause is enough to allege international IP norms in investor-state arbitration83. 

(iii.i) CLAIMANT Can Invoke TRIPS Obligations 

111. Article 1.3 of the TRIPS Agreement establish that “Members shall accord the treatment 

                                                 
80 Ford, p. 960. 
81 Abbas, p. 254. 
82 Philip Morris v. Australia; Eli Lilly v. Canada. 
83 Grosse Ruse-Khan, 2014, p. 22. 
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provided for in this Agreement to the nationals of other Members”. It is clear by the 

footnote of this quote that the term “nationals” refers to legal persons who have a real and 

effective industrial or commercial establishment in the territory. Therefore, once Basheera 

is also a State Member of the TRIPS, CLAIMANT is entitled of all protections of the 

Agreement.  

112. In that sense, it was already stated by the WTO Appellate Body that WTO Agreements 

are the international equivalent of a contract84, thus CLAIMANT can invoke the TRIPS 

Agreement if a State fail to fulfill its obligations85. 

113. Furthermore, CLAIMANT’s investment is not only protected by the TRIPS Agreement, but 

also by the BIT between Basheera and Mercuria. For that reason, by not following the 

provisions contained in the Agreement, RESPONDENT also violated its obligations under the 

BIT. Once CLAIMANT’s compound is under the scope of Article 1(d) of the BIT, CLAIMANT 

may rely upon obligations of the TRIPS to contextualize why the Tribunal should order 

RESPONDENT to pay damages. 

(iii.ii) Investor-State Disputes Are Essential to Protect and Encourage Investments 

114. As RESPONDENT alleges, it is true that the WTO has its own dispute settlement for IP 

rights. However, it is important to consider that the Investor-State Dispute Settlement 

(hereinafter “ISDS”) gives benefits that are necessary to stimulate investments. The DSU 

is a public law process and only states can bring claims86, while in the ISDS the investor 

has direct access to proceedings87. Additionally, the result of an DSU case is the withdrawal 

of the State measure, not ordering any payment for the damages caused88. In the present 

case it is indispensable the compensation for the damages that RESPONDENT caused by not 

following the TRIPS Agreement and the BIT. 

115. The possibility of the ISDS is important to investment treaties since the disputes are based 

on particular facts that are proper of a single relation between the investor and the host 

                                                 
84 Alcoholic Beverages II, p. 15 
85 Aldawsari, p. 418. 
86 Gaukrodger, p. 17. 
87 Mukiibi, p. 10. 
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State, being necessary to analyze individual investors rights that were violated. In spite of 

the possibility of the WTO’s DSU, the ISDS exists to facilitate the challenge to government 

actions that harm a single investor89.  

116. That being said, investors may rely on ISDS to decide about a violation to the FET 

standard, as CLAIMANT requests, thus the TRIPS should be seen as the object rather than 

the source of CLAIMANT’s legitimate expectations towards its investment and the 

protections90. It is important to highlight that CLAIMANT recognizes the possibility of 

compulsory license under the TRIPS Agreement, thus it is not its submission that the 

Tribunal should interpret the law of Mercuria and the provisions of the TRIPS to declare it 

as appropriate or not. CLAIMANT’s request is that it had legitimate expectations that can be 

claimed to arise from the Agreement91. 

(iii.iii) The Compulsory License Granted Disrespects Provisions from The TRIPS Agreement 

117. Besides the enactment of Law No. 8.458/09 amounting to a breach of the BIT fair and 

equitable standard, the compulsory license granted to HG-Pharma is not in accordance with 

the TRIPS Agreement. 

118. By examining such provision, it can be verified that it is possible to use the subject matter 

of a patent without the authorization of the owner, however that possibility has some 

conditions. Firstly, it is necessary to have a provision allowing the compulsory license in 

the legislation of the State Member, and secondly some requirements must be fulfilled. 

Neither of these conditions were present.  

119. Article 31 of the TRIPS Agreement establish a flexibility to the rights conferred to the 

patent owner. However, this article also establishes some requirements that shall be 

respected. In spite of not being expressed in the Law No. 8.458/09, it does not mean that it 

can be ignored by the party trying to obtain the license.  

120. Among the requirements, the TRIPS Agreement provides that is necessary prior 

                                                 
89 Okediji, p. 12. 
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negotiations between the proposed user and the right owner to verify that the requesting 

party tried to obtain the license without the interference of the government. That never 

happened between HG-Pharma and CLAIMANT. Only one month after the enactment of Law 

No. 8.458/09, HG-Pharma filed the application seeking the license to manufacture 

Valtervite [Case, Statement of Uncontested Facts, p. 30, para. 21]. It never reached 

CLAIMANT to try to negotiate, thus it neither complied with Article 31 of the TRIPS 

Agreement nor with Section 23C of the Law No. 8.458/09.  

121. The Court of Mercuria granted the compulsory license after interpreting Section 23C of 

the new Mercuria’s law regarding intellectual property [Case, Procedural Order No. 2, p. 

48, para. 5]. However, the implications of the compulsory license granted are not in 

conformity with the TRIPS Agreement provisions. 

122. After the compulsory license was granted and RESPONDENT bought the medicine to treat 

Greyscale from a generic manufacturer, RESPONDENT also started to supply the market of 

other neighboring States. In 2013, three States in which Valtervite is patented carried letters 

to express their gratitude for the drugs received [Case, Statement of Uncontested facts, p. 

30, para. 23]. Besides the fact that there is no evidence that those States have an insufficient 

manufacturing capacity that makes necessary a humanitarian aid from RESPONDENT, 

CLAIMANT’s invention is also patented in the three States that received the generic version 

of its medicine [Case, Procedural Order No. 3, p. 50]. 

123. To import the medicine, it is necessary that the State Member notify WTO’s Council for 

TRIPS about the need of the product, confirming that the States has an insufficient capacity 

for the manufacture of the drug and that it has granted a non-voluntary license for the 

patented invention92. Not being the case, RESPONDENT is exporting the medicine without 

the proper authorization and in conflict with Article 31 of the TRIPS. 

124. Moreover, CLAIMANT is being harmed by the lack of carefulness of RESPONDENT’s NHA 

estimations of the incidence of Greyscale in the country. When CLAIMANT and the NHA 

entered into the LTA, they negotiated the discount considering the scenario of Mercuria at 

that time [Case, Uncontested Facts, p. 29, para. 7]. At the annual report from 2006, it was 
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verified that nearly 50% of adults in Mercuria were getting themselves tested every six 

months, while in 2003, before the LTA between CLAIMANT and the NHA, it was only 17%.  

125. However, in the end of 2006 the Minister of Health informed that the prevalence of 

Greyscale was higher than they imagined and that a more severe campaign was necessary 

to reduce those numbers. In light of that, RESPONDENT’s efforts to reduce the incidence of 

Greyscale are questionable if one take into consideration that other critical diseases in 

Mercuria are successfully controlled through original drugs [Case, Procedural Order No. 3, 

p. 50] and still the cases of Greyscale in the country were growing. It is undeniable that 

Sanior was effective in the treatment of the disease and the results were positive in 

Mercuria, therefore RESPONDENT cannot attribute to CLAIMANT its own failure to reduce 

the number of patients. 

126. After CLAIMANT denied the terms of the NHA for further discounts, the NHA alleged 

unsatisfactory performance by CLAIMANT [Case, Uncontested Facts, p. 30, para. 27]. It is 

necessary to observe that CLAIMANT is being penalized by the fact that RESPONDENT 

underestimated the number of patients in the country [Case, Uncontested Facts, p. 29, para. 

15]. Although since 2003 RESPONDENT’s NHA had been engaged to promote prevention of 

sexually transmitted diseases such as Greyscale [Case, Uncontested Facts, p. 29, para. 12], 

the campaign clearly did not have the expected effect. The number of patients coming into 

care grew not because Sanior was not effective, but because RESPONDENT’s measures to 

deal with the disease were not sufficient. Therefore, RESPONDENT cannot attribute to 

CLAIMANT the issue with budgetary problems that could be foreseen if the projected 

estimates were more accurate. 

127. In addition to the above mentioned, Mercuria also acted with negligence towards 

CLAIMANT’s investment by its court ordering HG-Pharma to pay a mere 1% royalty. The 

compulsory license was granted in 2010 and in that year the royalty rates in Mercuria for 

medicines to treat diseases such as Greyscale ranged from 0.5% to 3% of revenue [Case, 

Procedural Order No. 3, p. 50]. As it was demonstrated, Valtervite was responsible for 

improving the treatment for Greyscale patients, however that seems insufficient for 

RESPONDENT to at least pay an adequate remuneration. 

128. Article 31(h) of the TRIPS Agreement provides that it is necessary to analyze the 
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circumstances of each case to fix the percentage of royalty to be paid. As it is provided 

under article 31(k) of the TRIPS Agreement, the amount of remuneration must take into 

account the need to correct anti-competitive practices.  In light of the relevance of 

Valtervite to the treatment of Greyscale and that CLAIMANT lost nearly two-thirds of its 

market to the generic drug manufactured by HG-Pharma, it is inconceivable that CLAIMANT 

receives only 1% royalty.  

129. There was a consensus that between the termination of the LTA and the delivery of 

Valtervite by HG-Pharma no effective Greyscale treatment was available for the citizens 

[Case, Procedural Order No. 3, p. 50]. That is only one more evidence of the importance of 

CLAIMANT in Mercuria that seems to be ignored by RESPONDENT. The purpose of paying 

royalty is to be equivalent to adequate damages for the use of the patentee invention93, thus 

the lost profits should be taken into consideration when the Court fixed the royalty 

percentage.  

130. In light of this, the Tribunal should turn its attention to other similar cases of compulsory 

licenses on HIV/AIDS drugs. Other countries like Malaysia, Mozambique and Zambia 

fixed the royalty rate around 2% and 4%94, a significant difference from what was set to 

CLAIMANT, demonstrating that the amount fixed is not adequate. 

131. Therefore, apart from the violation to the fair and equitable treatment by promulgating a 

new legislation regarding compulsory license, the requirements necessary accordingly with 

the TRIPS Agreement were not fulfilled. 

(iv) Conclusion 

132. Everything considered, Claimant had the legitimate expectation that the conditions it 

took into consideration when deciding to invest in Mercuria would not drastically change. 

Mercuria does not have an historic of changing its intellectual property legislation, thus 

CLAIMANT presumed that RESPONDENT’s legal system regarding that matter would remain 

the same and that it would be in conformity with the provisions from the TRIPS Agreement. 
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133. In the present case, the allegation of violations to intellectual property rights should be 

seen as the background to BIT’s violations. RESPONDENT breached its obligations under 

the BIT by not treating CLAIMANT’s investment - that happens to be a patented invention 

that is entitled to TRIPS protections - as it is provided in the treaty between the States. Once 

the Tribunal should analyze the individual case brought to this tribunal and the conduct of 

RESPONDENT in face of CLAIMANT’s investment rather than verifying if Mercuria’s 

legislation violates the TRIPS Agreement and interpret the provisions, there is no reason to 

be impossible an ISDS  

IV. THE TERMINATION OF THE LTA IS A VIOLATION TO ARTICLE 3.3 OF THE BIT 

134. After Basheera and Mercuria signed the BIT, CLAIMANT synthesized Valtervite, a 

compound that improved the treatment for Greyscale. With the protections from the BIT, 

CLAIMANT’s main dealings involved long-term public-private collaborations [Statement of 

Uncontested Facts, p. 28, para. 5]. However, RESPONDENT’s NHA deliberately decided to 

terminate the LTA with CLAIMANT, characterizing a violation to Article 3.3 of the BIT, 

which should be considered an umbrella clause. 

(i) Article 3.3 of the BIT Is an Umbrella Clause, Thus the Termination of the LTA is 

Tantamount to a Violation to the BIT 

135. Article 3 of the BIT between Mercuria and Basheera establish that “each Contracting 

Party shall observe any obligation it may have entered into with regard to investments of 

investors of the other Contracting Party”. In light of this, the Tribunal should consider that 

a contract between CLAIMANT and a public-sector corporation is under the scope of Article 

3.3 and, consequently, the termination of the LTA amounts to a violation to the BIT. 

136. Analyzing the purpose of the BIT between Basheera and Mercuria, it is clear why article 

3.3 of the BIT is an umbrella clause. The preamble of the BIT recognizes the importance 

of “respect to investment by nationals and enterprises of one Contracting Party in the 

territory of the other Contracting Party” [Case, BIT, p. 32], which reinforces the objective 
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of investment treaties and the protections to foreign investment95. 

137. The effect of an umbrella clause such as the article 3.3 of the BIT is to transform a breach 

of a contract into a treaty claim under international law96. The clause effect requires States 

to observe contractual commitments entered into regarding investments of foreign 

investors97. The mirror effect of the umbrella clause implies that a violation to the contract 

is susceptible to be characterized as a violation of the BIT98, protecting the investor’s 

contractual rights against interferences of a breach of a contract or legislative acts99.  

138. That being said, an expansive interpretation of article 3.3 of the BIT should be considered 

by the Tribunal, giving an extra protection to the investor100. With the expansive approach 

to Article 3.3, Claimant may bring a claim for the violation of the BIT based on a breach 

of an investment-related contract with the host State, regardless if the breach is caused due 

a commercial or sovereign act101. That is also the understanding of Article 31 of the Vienna 

Convention of the Law of Treaties, which establish that a treaty must be interpreted by the 

ordinary meaning of its terms and in light of its objective and purpose.  

139. In that sense, Article 3.3 of the BIT establish that “each Contracting State shall observe 

any obligation it may have entered into with regard to investments of investors” [Case, BIT, 

p. 34, art. 3.3]. The ordinary meaning of the wording of the clause allows the interpretation 

that it is imperative and categorical102. Moreover, it states that the party shall observe “any 

obligation”. By using a term with an extensive meaning rather than a more restrictive one, 

it should be interpreted that it refers to any obligation entered into with regard to 

CLAIMANT’s investment103. 

140. In an analogous situation, an ICSID tribunal held that the interpretation of the clause 

                                                 
95 Gu, p. 10 
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should be to protect the investment that is subject of any contract with the State104.  In that 

case, the BIT had an identical umbrella clause, and it was observed that if the parties wanted 

to limit the obligations, this limitation should have been expressed105. 

141. A similar conclusion was reached in the CMS v. Argentina Case. It was highlighted that 

some commercial relationships are not protected by the treaty and its umbrella clause, 

however it is necessary to put the breach of the contract into the context it is inserted. When 

there is a direct interference of the government or its public agencies with the rights of the 

investor, the protection of the umbrella clause have implications106.  

142. Taking into consideration that the president of Mercuria and the director of the NHA met 

privately to discuss about budgetary problems regarding healthcare programs and that one 

month after that meeting the NHA decided to terminate the LTA [Case, Statement of 

Uncontested Facts, paras. 16-17], it is at least questionable the level of independence in 

NHA’s decisions. 

143. In spite of the NHA operating independently, it is a public-sector corporation and it is 

funded by national taxation, which evince uncertainty regarding the autonomy of the NHA 

to make decisions without the interference of the government - especially when it results 

in over 1.2 billion USD savings annually. Therefore, it is extremely unlikely that the 

termination of the LTA culminating in a beneficial situation for Mercuria would not be an 

interesting matter for RESPONDENT. 

144. It is noteworthy that in May 2004, CLAIMANT received an invitation from the NHA to 

make an offer for its medicine Sanior. After the negotiations, CLAIMANT and the NHA 

entered into the LTA, which should be in force for a period of 10 years. Considering that 

the LTA was subject to the satisfactory performance of CLAIMANT and that CLAIMANT’s 

FDC had an outstanding performance in Mercuria, there was no reason to CLAIMANT to 

suspect that the LTA would be terminated. 

145. Besides the fact that Mercuria was directed benefited with the termination of the LTA 
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and the price to purchase a generic drug, HG-Pharma, the manufacturer of the generic 

version of Valtervite, is a joint-venture between Mercuria and a private pharmaceutical 

corporation. With the license to manufacture the compound, in 2014 HG-Pharma already 

had two-thirds of Mercuria’s market, since several distributors switched to the more cost-

effective alternative [Case, Statement of Uncontested Facts, p. 30, para. 24]. As a result of 

the non-voluntary license, RESPONDENT was favored from every point of view. 

146. It is unreasonable to assume that NHA would act as an ordinary contracting party when 

there is an advantage for Mercuria in line. By terminating the LTA, it was an exercise of 

sovereign authority and, as such, Mercuria should be considered liable for violating the 

BIT107. The conducts and decisions of the NHA are not equal to the ones that would be 

adopted by a contracting party which was not a sovereign108. The certitude that the need to 

terminate the LTA only raised after meetings between the director of the NHA and the 

president of Mercuria justifies why the decision making of the NHA should be considered 

a sovereign act.   

 (ii) Conclusion 

147. Therefore, it is CLAIMANT’s submission is that the Tribunal should recognize the 

termination of the LTA as a violation to the BIT. Despite being a commercial arrangement 

between the parties, the NHA was not acting as a merely private party, thus the termination 

of the LTA is under the scope of Article 3.3 of the BIT. Consequently, the Tribunal should 

order RESPONDENT to pay damages to CLAIMANT due to a violation to the Article 3.3 of the 

BIT. 

                                                 
107 Bivac v. Paraguay, para. 246-247 
108 Ibid, para. 241. 
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RELIEF SOUGHT 

148. For the reasons set above, CLAIMANT hereby requests, without prejudice to further claims 

or arguments, that the Arbitral Tribunal make the following award against RESPONDENT: 

149. To declare that the Award rendered in favor of CLAIMANT is considered as an investment, 

and the scope of consent of the BIT gives the Tribunal jurisdiction to decide on the matter 

of the Delay of the Proceedings; 

150. To declare that CLAIMANT is eligible investor under the scope of article 1.2 of the BIT, 

according to the incorporation criteria; 

151. To declare that CLAIMANT is not considered a mailbox company, thus, the denial of 

benefits could not be applied in the present case; 

152. To declare that RESPONDENT violated the BIT by not granting Fair and Equitable 

Treatment over CLAIMANT’s investments, especially by not observing the effective means 

clause as provided; 

153. To declare that RESPONDENT is liable for the conduct of its judiciary in relation to the 

enforcement of the Award; 

154. To declare that the amendment in Mercuria’s Intellectual Property legislation amounts to 

a violation to Claimant’s Legitimate Expectations; 

155. To declare that Article 3.3 of the BIT is an umbrella clause, thus the termination of the 

LTA by RESPONDENT’s NHA amounts to a Treaty breach; 

156. To order RESPONDENT to pay damages to CLAIMANT for the losses caused as a 

consequence of the violations mentioned above valued at no less than USD 1,540,000,000 

COUNSELS FOR THE CLAIMANT 

TEAM CAMARA 

18 September 2016. 


