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STATEMENT OF FACTS 

1. On 11 January 1998, Mercuria and Basheera signed the Agreement for the Promotion and 

Reciprocal Protection of Investments, the Mercuria-Basheera BIT. In April 1998, Atton 

Boro Group incorporated a wholly owned subsidiary in Basheera, Claimant, as a vehicle for 

carrying out business in South American and African countries.  

2. In May 2004, the NHA wrote an invitation to Claimant to make an offer for supplying its 

drug Sanior. Following a detailed negotiation process, Claimant and NHA entered into a the 

LTA on 25 November 2004 for the supply of Atton Boro’s very successful greyscale 

treatment drug, Sanior, at a fixed discount rate of 25%. Sanior has as its base the active 

ingredient Valtervite, a compound which Claimant holds the Mercurian Patent No. 0187204, 

granted on 21 February 1998.  

3. In early 2008, the NHA informed Claimant that it would need to renegotiate the price for 

Sanior, as it had underestimated the number of greyscale cases in Mercuria. Claimant wrote 

back reassuring the NHA that it had built capacity to meet the rising demand, and offered a 

further discount of 10% for the remaining period of the LTA. The NHA rejected this offer, 

and demanded an additional discount of 40%, stating that it would be compelled to 

terminate the agreement if its terms were not met.  

4. On 10 June 2008, the NHA unilaterally terminated the LTA. Claimant challenged the 

termination via arbitration and, on January 2009, obtained an Award in its favor. The Award 

demanded the NHA to pay Claimant USD 40,000,000 in damages for its breach of the LTA. 

Later, on 3 March 2009, Claimant filed enforcement proceedings before Mercurian Courts. 

However, the Court accepted all the dilatory tactics employed by the NHA. As a result, the 

Award remains unenforced up to today, more than eight years later. 

5. On 10 October 2009, the President of Mercuria promulgated the National Legislation for its 

Intellectual Property Law (Law No. 8.458/09), which introduced a provision allowing for 

the use of patented inventions without the authorization of the owner. As consequence of 

that, in November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an 

application before the Court seeking a license to manufacture Claimant’s patented 

ingredient, Valtervite. The Court heard the request through a fast-track proceeding.  
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6. On 1 April 2010, HG-Pharma received the license to manufacture and sell the drug by 

paying 1% royalty of its total revenues to Claimant. In spite of that, Claimant has not 

received any payment yet.  

7. By 2014, Claimant had lost nearly two-thirds of its market share to the drug produced by 

HG-Pharma. Several distributors with whom Claimant had long-standing relationships 

began indicating their intention to switch to the more cost effective alternative once the 

contracts with Claimant expired.  

8. In February 2015, the head of Claimant announced that the company would no longer be 

dealing in Sanior in Mercuria. 

9. This situation caused several damages to Claimant´s business. It invested a huge amount of 

money and time in Mercuria and ended up being unlawfully and unjustly treated. This is 

why Claimant started this arbitral proceeding.  

 

ARGUMENTS ON THE JURISDICTIONAL ISSUE 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER ANY CLAIMS IN 

RELATION TO THE ENFORCEMENT OF THE AWARD 

10. Respondent submits that an arbitral award does not qualify as an investment pursuant to the 

meaning of the Mercuria-Basheera BIT. Consequently, Respondent argues that this Tribunal 

has no jurisdiction to adjudicate any claims related to the enforcement of the Award.  

11. Contrary to Respondent’s arguments, Claimant submits that the Arbitral Tribunal has 

jurisdiction over the claims related to the Award as (A) it constitutes an investment under 

article 1(1) (c) of the BIT; (B) alternatively, it constitutes an investment under article 1(1) 

(e); and (C) alternatively, the Award could be considered an investment pursuant to article 1 

(1) of the BIT.  

I.A. The Award constitutes an investment pursuant to article 1(1)(c) of the Mercuria-

Basheera BIT 

12. The Award constitutes an investment, as it should be considered a claim to money pursuant 

to article 1(1)(c) of the BIT. Whenever bilateral investment treaties provide that claims to 
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money are to be considered investments, arbitral awards are also considered investments.1 

Case law also supports this allegation. 

13. In the case ATA Construction, Industrial and Trading Company v. The Hashemite Kingdom 

of Jordan, the arbitral tribunal considered, obiter dictum, that an arbitral award should be 

regarded as an investment as it amounted to a claim to money. In making such 

consideration, the arbitral tribunal noted that the applicable BIT was the Jordan-Turkey BIT, 

which qualified a claim to money as an investment in its article (1)(2)(a)(ii). The arbitral 

tribunal noted that in that particular case, the award was also related to a contract which 

amounted to an investment, pursuant to article 1(2)(a)(v) of the Jordan-Turkey BIT. 

14. In commenting these decisions, scholars have proposed that a double test is needed to 

qualify an award as an investment pursuant to any BIT: (i) the definition of investment in 

the BIT must comprise claims to money, and; (ii) such claim to money should be related to 

an investment.2 

15. In the present case, the language of article 1(1)(c) of the Mercuria-Basheera BIT includes 

claims to money as investments. Furthermore, the award relates to an investment undertaken 

by Claimant, as it granted Claimant compensation for damages it suffered due to NHA’s 

breach of the LTA. The LTA constitutes an investment for the purpose of the BIT, pursuant 

article 1(1)(e) of the Mercuria-Basheera BIT as seen in I.B. below. 

16. Thus, the Award should be deemed as an investment, pursuant to article 1(1)(c) of the 

Mercuria-Basheera BIT. 

I.B. Alternatively, the Award should be deemed as an investment pursuant to article 1(1)(e) 

of the Mercuria-Basheera BIT 

17. Even if this Arbitral Tribunal understands that the Award is not an investment under article 

1(1)(c) of the Mercuria-Basheera BIT, the Award should be deemed an investment. First, 

because the LTA constitutes an investment pursuant article 1(1)(a) of Mercuria-Basheera 

BIT. Second, because the rights embodied in the LTA that are reflected in the Award 

constitute an investment under article 1(1)(e) of the Mercuria-Basheera BIT. 

                                                      
1 Crawford; Lee; Lauterpacht, p.460. 
2 Clasmeier, p.9; Mansinghka; Srikumar, p.19; Gaukrodger. p.p. 15, 60,66. 
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18. Discussing whether a contract is an investment, scholars have proposed that the transaction 

should be a high-value, long-term supply contract. 3  In this sense, a contract of a 

pharmaceutical company to supply medicines to the health system of the host State for a 

number of years should be deemed an investment.4 This kind of contract is more than a sales 

contract.5 It comprises a complexity due to a large number of recurring transactions made 

under the contract framework to fulfill the contract’s object.6 Furthermore, this kind of 

contract is considered an investment because it is associated to an investment.7 

19. In addition, the article 1(1)(a) of the Mercuria-Basheera BIT posits that movable or 

immovable property are investments, and its article 1(1)(d) establishes intellectual property 

rights, including rights with respect to patents, as investments. 

20. In this regard, the LTA is not an ordinary sales contract, it is an investment. Claimant 

obtained the patent for Valtervite in Respondent’s territory, which would improve treatment 

for greyscale patients. 8  This patent is an investment pursuant to article 1(1)(d) of the 

Mercuria-Basheera BIT. 

21.  As Claimant had the patent and that the greyscale incidence was increasing,9 Claimant 

supplied Sanior to NHA under the LTA. Considering that the numbers of patients coming 

into care in relation to greyscale increased, the demand for Sanior grew and Claimant 

purchased land and machinery to support its production setup,10 aiming to attend to the 

LTA’s provisions. Moreover, the land and machinery purchased by Claimant qualify as 

immovable and movable property, attending to the Mercuria-Basheera BIT article 1(1)(a). 

22. Thus, Claimant’s investment under the LTA included substantial financial and work-based 

commitments with the NHA. As a result of those commitments, which were supposed to last 

for at least one decade, Claimant contributed to Mercuria’s development, especially in the 

healthcare systems. In this regard, NHA’s premature termination of the LTA caused 

damages to Claimant’s investments and business in Mercuria. Due to these damages, the 

Tribunal seated in Reef in 2009 found that Claimant had the right to receive a monetary 

compensation. In this sense, Claimant’s legal and contract rights under the LTA were 

                                                      
3 Zivkovic. 
4 Idem. 
5 Idem. 
6 Idem. 
7 Idem. 
8 Uncontested Facts §3 p.28. 
9 Uncontested Facts §6 p.28. 
10 Uncontested Facts §15, p.29. 
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enforced in arbitration and upheld in the Award. Thus, the Award represents Claimant’s 

rights conferred under the LTA, which qualifies as an investment pursuant to article 1(1)(e) 

of the Mercuria-Basheera BIT. 

23. White Industries Australia Limited v. The Republic of India considered that an arbitral award 

is an investment. In that case, White Industries sought to have their ICC award recognized 

as an investment. That award arose from a contract for the supply of equipment and 

development of a coalmine in Piparwar, India11 The UNCITRAL tribunal, constituted under 

the Australia-India BIT analyzed whether White’s activities in India constituted an 

investment under the Australia-India BIT.  

24. The UNCITRAL tribunal considered that article (1)(iv) of the Australia-India BIT 12 

established that rights conferred under a contract were to be regarded as investments. In this 

sense, the UNCITRAL tribunal found that the qualification of investment in the Australia-

India BIT included White’s rights under the contract. Thus, in that case, the arbitral tribunal 

considered that the ICC award was subject to the protections afforded to investments under 

the Australia-India BIT.13 

25. In order to determine whether the investment was made under the applicable BIT, the 

tribunal in Saipem S.p.A. v. People’s Republic of Bangladesh discussed if the award arose 

from a contract and if the it crystalized the parties’ rights and obligations under the same 

contract. The Bangladesh-Italy BIT, applicable to the case, establishes on its article 1(e) that 

any right of financial nature accruing by a law or by a contract in accordance with current 

provisions governing the exercise of business activities is regarded as an investment. Taking 

that into account, the arbitral tribunal decided that the contract underlying the award 

reflected Saipem S.p.A’s rights under the contract.  

26. Thus, the arbitral tribunal considered that the rights embodied in that award were not created 

by the award. They arose out of a contract, which amounted to an investment pursuant to the 

applicable BIT.14 The tribunal held that rights reflected in an arbitral award ordering a party 

to pay an amount of money qualifies as an investment under the Italy-Bangladesh BIT.15  

                                                      
11 White Industries Australia Limited v. The Republic of India.  
12 Idem §4.1.7. 
13 Idem §7.6.10 
14 Saipem S.p.A. v, People’s Republic of Bangladesh.  
15 Idem. 
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27. Following the decisions of Saipem S.p.A. v, People’s Republic of Bangladesh and White 

Industries Australia Limited v. The Republic of India, the Award should be considered an 

investment pursuant to article (1)(1)(e) of the Mercuria-Basheera BIT. The LTA constitutes 

a contract that establishes the terms and conditions to undertake the activities of Sanior’s 

production and purchase. Attending to LTA’s provisions, Claimant made investments 

pursuant the Mercuria-Basheera’s BIT definitions. Furthermore, the Award arose from the 

LTA and reflected Claimant’s rights conferred by it.  

28. Thus, the Award suffices to the article 1(1)(e) of the Mercuria-Basheera’s BIT definition of 

investment. 

I.C. Alternatively, the Award constitutes an investment pursuant to article 1(1) of the 

Mercuria-Basheera BIT 

29. If this Arbitral Tribunal considers that the rights embodied from the LTA are not 

investments, the Award should be considered an investment pursuant to article 1(1) of the 

Mercuria-Basheera BIT. 

30. The language of article 1(1) of the Mercuria-Basheera BIT is sufficiently broad in defining 

"investment". It sets that any kind of assets held or invested either directly, or indirectly 

through an investor of a third state, by an investor of one contracting party in the territory of 

the other contracting party is an investment. Thus, the Mercuria-Basheera BIT provides for a 

double test: (i) there must be an asset; (ii) such asset must have been held or invested in the 

territory of the other contracting party. 

31. The particular meaning of the term “asset” is not clear in the Mercuria-Basheera BIT. Thus, 

one needs to resort to the VCLT to assess the method of interpretation of such term. The 

VCLT establishes on its article 31(1) that a treaty shall be interpreted in good faith with the 

ordinary meaning to be given to the terms of the treaty in their context and in light of its 

object and purpose. In this sense, the interpretation of the Mercuria-Basheera BIT should 

consider the plain and ordinary meaning of its words in the contextualization of its object 

and purpose.  

32. The Oxford English Dictionary defines “asset” as "an item of value owned, […] an item 

representing the value of a resource, right, item of property, etc.". The Award is an item of 

value owned by Claimant. It represents the value of Claimant’s rights under the LTA, which 
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amounted into USD 40,000,000. Considering the plain and ordinary meaning above, the 

Award qualifies as an asset and should be regarded as an investment. 

33. In addition, a BIT establishes standards and rights to regulate and protect foreign 

investments.16 Claimant invested in Respondent’s territory and the Award is a monetary 

compensation provided by the Tribunal, which considered that the NHA terminated the LTA 

prematurely. Therefore, the Arbitral Tribunal should consider the context in which the 

Award was granted, in order to preserve the purpose and object of the Mercuria-Basheera 

BIT. 

34. Secondly, the Award represents Claimant’s rights, which are related to the investment made 

by Claimant in Respondent’s territory. Under the LTA, Claimant had made investments in 

Respondent’s territory to provide sources for the activity effectiveness pursuant to the LTA. 

Because NHA prematurely breached the LTA, the Tribunal there decided on Claimant’s 

favor.17  

35. Thus, the Award meets all of the requirements set forth in article 1(1) of the Mercuria-

Basheera BIT and should be considered an investment for the purposes of this arbitration. 

 

ARGUMENTS ON THE ADMISSIBILITY ISSUE 

II. THE CLAIMS RELATED TO THE BIT ARE ADMISSIBLE  

36. Claimant’s submissions are admissible in face of this Arbitral Tribunal as (A) the denial of 

benefits cannot have retrospective effects; (B) Respondent did not prove that benefits could 

be denied to Claimant; and (C) Claimant cannot be characterized as a mailbox company.   

II.A. The denial of benefits does not have retrospective effects 

37. Respondent submits that Claimant is a mailbox company, hence Claimant would not be 

entitled to the protection of the Mercuria-Basheera BIT according to its article 2.18 However, 

Respondent’s contention lacks grounds once Respondent did not give Claimant proper 

notice of the denial of benefits.  

                                                      
16 Bishop; Crawford; Reisman. 
17 Uncontested Facts §17 p.30. 
18 Mercuria-Basheera BIT. 
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38. In Plama v. Bulgaria,19 the tribunal decided that the denial of benefits can only be effective 

after some kind of notice is given to the investor. When deciding, the tribunal considered 

that the consequences of the denial are only applicable to the facts that happen after the 

notice is given. The tribunal based this ruling in the understanding that investors have 

legitimate expectations of being covered by the BIT and enjoying all the benefits it offers, 

unless they are made aware of the contrary.  

39. Furthermore, the Plama tribunal also noted that allowing the denial of benefits to have 

retrospective effects would create a complex policy issue, placing the safety of the investor 

in check. Such effect is the opposite of the desired when two states agree on a BIT, since the 

lack of predictability for the investors reduce the incentives for new investments to be 

made.20  

40. In this case, Respondent did not give any proper notice of the denial of benefits to Claimant. 

In fact, Claimant decided to invest in Mercuria due to an invitation made by Respondent. 

Respondent’s invitation only reinforces Claimant legitimate expectations that it would be 

covered by all the Mercuria-Basheera BIT provisions.  

41. Respondent was fully aware of Claimant’s corporate structure and of the activities it would 

develop in Mercuria a long time before the controversy that gave rise to the present 

arbitration arose. In other words, Respondent had enough information to give a proper 

notice of the denial of benefits to Claimant at the moment of the invitation, instead, they 

waited for Claimant to make huge investments in Mercuria to decide it was time to do so.  

42. Furthermore, Claimant submits that this Arbitral Tribunal should be mindful of the 

dangerous precedent it would be setting, if it sides with Respondent arguments on this 

matter. If a state is allowed to deny the benefits of a treaty with retrospective effects, states 

will be given broad discretion to take opportunistic strategies and unjust conducts, like the 

one presented by Respondent in this case.  

43. For that, the denial of benefits should only be effective after proper notice was given to 

Claimant, which means that all the investment acts that have happened until Respondent 

effectively denied the benefits to Claimant are protected by all the provisions of the 

Mercuria-Basheera BIT. 

 

                                                      
19 Plama Consortium v. Bulgaria. 
20 Idem, p. 52.  
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II.B. Respondent did not meet its burden of proving that benefits could be denied to 

Claimant  

44. If this Arbitral Tribunal understands that the denial of benefits does have retrospective 

effects, the burden of proving that Claimant is a mailbox company is on Respondent. This 

proposition is supported by case law, particularly the cases Generation Ukraine v. Ukraine21 

and in AMTO v. Ukraine.22   

45. In both cases, the tribunals held that states are the ones responsible for the establishment of 

the factual basis in order to support their denial of benefits to a covered investor.23 In setting 

out the threshold of proof needed, tribunals have decided that a state must demonstrate that 

the investor is owned by a third party or does not have substantial business activities in the 

contracting party. 

46. Furthermore, the tribunals held that the denial of benefits clause does not present a 

jurisdictional hurdle that claimants need to overcome. Instead, they argued that the clause is 

something available for states to use as a protection against the admissibility of investors’ 

claims. And to make this protection effective, states must prove that the prerequisites for 

denying benefits established in their BITs are factually present in their cases.  

47. In Generation Ukraine, the tribunal understood that Ukraine did not meet its burden of proof 

for its allegation that the claimant corporation, which was 100% owned by a US national, 

was under Canadian control. Therefore, the tribunal considered that Ukraine’s attempt to 

deny benefits under its BIT was not successful.24  

48. In AMTO, the same understanding was presented. The Tribunal stated there that the burden 

of proof of an allegation in international arbitration rests on the party making the allegation, 

in accordance with the maxim onus probandi actori incumbit. It is on the state to bring 

enough material that shows that the investing company does not have substantial business 

activities in the contracting party and is owned by a third state.25 

49. Therefore, Respondent is responsible for proving that Claimant is a mailbox company and it 

must present factual proof to do so. So far, Respondent contentions were not enough to base 

                                                      
21 Generation Ukraine, Inc. v. Ukraine. 
22 Limited Liability Company AMTO v. Ukraine. 
23 Rachel Thorn and Jennifer Doucleff, pp. 3-28.   
24 Generation Ukraine, Inc. v. Ukraine, p. 28.  
25 Limited Liability Company AMTO v. Ukraine, p. 40.  
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its allegation since it was not able to produce evidence to show that Claimant is a mailbox 

company.  

II.C. Respondent cannot deny the benefits of the Mercuria-Basheera BIT as Claimant is 

not a mailbox company 

50. Alternatively, if this Arbitral Tribunal finds that the denial of benefits can have retrospective 

effects, Respondent is not entitled to deny the benefits of the Mercuria-Basheera BIT as 

Claimant its not a mailbox company according to (i) the objective test and (ii) the subjective 

test. 

II.C.i. Objective test: Claimant has substantial business activities in Basheera  

51. The Mercuria-Basheera BIT sets two scenarios in which the denial of benefits clause may 

apply. In its article 2 it is stated that there is the right to deny the advantages of the 

Mercuria-Basheera BIT to a legal entity, when citizens or nationals of a third state own or 

control such entity and when that entity has no substantial business activities in the territory 

of the contracting party in which it is organized.26  

52. Consequently, two conditions must be fulfilled for Respondent to deny the benefits of the 

BIT to Claimant: (i) the Claimant must be owned or controlled by a third state and (ii) the 

Claimant must not have any substantial business activities in the territory of Basheera. 

Respondent must prove that both these conditions are fulfilled so as to deny benefits to 

Claimant, as demonstrated supra in II.B.  

53. It is an uncontested fact that Claimant is owned by a company from a third state. However, 

Claimant has substantial business activities in Basheera. The term “substantial business 

activities” has been interpreted by tribunals as the existence of investment related activities 

and a permanent staff working in the contracting party, regardless of the extent of such 

activities. 

54. In AMTO v. Ukraine,27 the tribunal, constituted under the ECT, considered the denial of 

benefits clause to mean the possibility of a state to deny the benefits of the treaty to an 

investor that does not have substantial activities and is owned by a company from a third 

party. The ECT provides a denial of benefits clause with the same language as the one 

                                                      
26 Mercuria-Basheera BIT. 
27 Limited Liability Company AMTO v. Ukraine. 
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provided for in the Mercuria-Basheera BIT, being it, therefore, a legitimate source of 

interpretation. 

55. In AMTO, the tribunal argued that “substantial” means “of substance, and not merely of 

form”. The tribunal further considered that “substantial” does not necessarily mean “large”. 

In other words, the fact that a company does not have “large” activities in a country does not 

mean that it does not have substantial activities. The tribunal considered that for an investor 

to have substantial business activities, the existence of investment related activities and a 

permanent staff would suffice. That was decided because the investor in that case had 

investment related activities conducted from premises in Latvia and employed a small but 

permanent staff. 

56. In addition to the AMTO ruling, Thorn and Doucleff also argue that large activities are not a 

requisite. They contend that the fact that a company’s operation in the territory is small in 

quantitative terms does not necessarily mean that the company does not have substantial 

business activities. They propose that tribunals should evaluate if the company has an 

"authentic presence" in the territory, i.e. regular accounting and auditing in the jurisdiction 

and permanent premises with staff engaged in some level of genuine activity.28    

57. Claimant submits that the ruling in AMTO and Thorn and Doucleff’s proposition should be 

used by this Arbitral Tribunal and that it should consider that Claimant has substantial 

business activities in Basheera. That is because (i) from 1998 to 2016, Claimant has had 

between 2 and 6 permanent employees working in Basheera; (ii) Claimant’s activities of 

managing its portfolio of patents registered in South America and Africa are developed in 

Basheera; (iii) and Claimant’s support for regulatory approval, marketing, and sales as well 

as legal, accounting and tax services for Atton Boro Group affiliates in South America and 

Africa are also developed in Basheera.29  

58. Therefore, the activities developed in Basheera should be deemed as substantial, so that 

Respondent should not be allowed to deny the benefits of the treaty to Claimant. 

II.C.ii. Substantive test: Claimant has not adopted a nationality of convenience 

59. Alternatively, if this Arbitral Tribunal understands that Claimant had the intention of 

benefiting from the Mercuria-Basheera BIT when they chose Basheera as the country for the 

incorporation, this cannot be seen as a reason for denying benefits. To adopt a "nationality 

                                                      
28 Rachel Thorn and Jennifer Doucleff, pp. 3 - 28.  
29 PO2, § 1510. 
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of convenience" is not to be understood as being incorporated in a country that offers some 

advantages, doing this is a normal part of any company business strategy.  

60. As stated in Aguas del Tunari v. Bolivia,30 it is not uncommon and - absent a particular 

limitation – not illegal to locate one’s operation in a jurisdiction perceived to provide a 

beneficial regulatory and legal environment in terms, for example, of taxation or the 

substantive law of the jurisdiction, including the availability of a BIT. For that, what should 

actually be perceived as adopting a nationality of convenience are abuses of corporate form 

or frauds that involve the place of incorporation.   

61. In this sense, it is important to consider the decision regarding denial of benefits given in 

Tokios Tokelés v. Ukraine.31 Tokios Tokelés was a company organized under Lithuanian 

law that was owned and controlled at 99% by Ukrainian nationals. Because of that, the 

respondent in that case argued that they had the right to deny the benefits of the BIT, which 

included Ukraine and Lithuania to the company.  

62. However, the tribunal noted that Tokios Tokelés was formed before the Ukraine-Lithuania 

BIT between Ukraine and Lithuania entered into force and, consequently, there was no 

evidence in the record that the Claimant used its formal legal personality for any improper 

purpose.32 And in Claimant´s case there also is not any proof of violation of good faith or 

malicious intent, making its choice of Basheera as the place of its incorporation only 

legitimate business planning and not a nationality of convenience. 

63. Another factor that proves that Claimant did not seek a nationality of convenience is the 

timing of the events in the present case. In Autopista v. Venezuela,33 a Mexican company 

transferred the control of a Venezuelan company to an American one. Considering that, 

Venezuela alleged that the transfer of the control was an abuse of the corporate form in 

order to gain access to the ICSID jurisdiction. However, the Tribunal recalled that the 

company had been incorporated in the US eight years before the parties entered into the 

concession agreement, consequently, it could not be seen just as a mailbox company.  

64. This ruling is directly applicable to Claimant’s case as, even though the Mercuria-Basheera 

BIT entered into force before the Claimant’s incorporation in Basheera, Claimant and 

Respondent only signed their LTA about six years after Claimant’s incorporation in 

                                                      
30 Aguas del Tunari S.A. v. Republic of Bolivia. 
31 Tokios Tokelés v. Ukraine. 
32 Tokios Tokelés v. Ukraine, p.24. 
33 Autopista Concesionada de Venezuela, C.A. (“Aucoven”) v. Bolivarian Republic of Venezuela. 
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Basheera. Like in Autopista, the timeline of the facts of the case show that Claimant’s 

incorporation in Basheera was not a mere matter of "nationality of convenience".   

65. Thus, Respondent has no grounds to deny the benefits of the Mercuria-Basheera BIT to 

Claimant and argue that its requests cannot be heard. 

 

ARGUMENTS ON THE SUBSTANTIVE ISSUES 

III. THE ENACTMENT OF LAW NO. 8458/09 INFRINGES CLAIMANT’S PATENT 

66. The enactment of Law No. 8.458/09 by Mercuria infringes Claimant’s patent as (A) it 

breached the fair and equitable treatment standard that requires states to provide stability for 

the investors; and (B) it violated the TRIPS Agreement. Therefore, nor the Mercuria-

Basheera BIT neither the TRIPS Agreement allow Respondent to compulsory license 

Claimant’s patent. 

III.A. The enactment of Law No. 8.458/09 amounts to a violation of the fair and equitable 

treatment under the Mercuria-Basheera BIT 

67. (i) The fair and equitable treatment standard provided for in the Mercuria-Basheera BIT 

requires states to provide stability for the investor. (ii) Having that in mind, the national 

legislation issued by respondent violated this standard, and Respondent could not have 

compulsory licensed Claimant’s patent.  

III.A.i. Fair and Equitable Treatment requires the state to provide stability for the investor 

68. The enactment of Law No. 8.458/09 amounts to a breach of the Mercuria-Basheera BIT, in 

particular the fair and equitable treatment standard. The definition laid out in this session 

shall be considered for the following session (III.A.ii) and also for the session IV.C, in 

which it will be demonstrated that Respondent violated the Fair and Equitable Treatment 

standard by enacting Law No. 8.458/09, as well as in the enforcement proceedings of the 

Award, respectively. 

69. In order to define the meaning of fair and equitable treatment it is necessary to analyze the 

specific wording of the BIT, once there is no general definition of its meaning.34 The fair 

and equitable standard is foreseen in article (3)(2) of the Mercuria-Basheera BIT. The article 

                                                      
34 OECD. Fair and equitable treatment in International Investment Law. p. 41. 
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states that investments and returns of investors shall at all times be accorded fair and 

equitable treatment, forbidding unreasonable or discriminatory measures. 

70. In interpreting a BIT with the exact same terms, the tribunal in MTD v. Chile concluded that 

the fair and equitable treatment should be understood as an even-handed and just treatment, 

in a way that is conducive to fostering the promotion of foreign investment.35  The tribunal 

also found that the fair and equitable standard of treatment has to be interpreted in the 

manner most conducive to fulfill the objective of the BIT to protect investments and create 

conditions favorable to investments. 36  In that case, Judge Schwebel defined fair and 

equitable treatment as a standard that encompasses fundamental principles, such as good 

faith, due process, non-discrimination and proportionality.37  

71. The threshold for finding a violation of the fair and equitable treatment standard was 

established in Waste Management II, which adopted an approach that is said to represent a 

balanced and prevailing international position. 38  That approach posits that the fair and 

equitable standard is violated by conduct attributable to the state and harmful to the claimant 

if that conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and 

exposes the claimant to sectional or racial prejudice or involves the lack of due process 

leading to an outcome which offends judicial property.39 

72. The same approach has been adopted by the arbitral tribunal in TecMed S.A. v. The United 

Mexican State. In this case, the fair and equitable treatment was considered in light of the 

good faith principle. The tribunal understood it to require each contracting party to provide 

treatment that does not affect the basic expectations of foreign investors, which were under 

the considerations to make the investment.40  

73. The standard, therefore, demands the host state to act in a consistent manner, free from 

ambiguity and totally transparent in its relations with the foreign investor. That is so for the 

investor to be able to know beforehand all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and administrative practices or 

directives, and be able to plan its investment and comply with such regulations. 

                                                      
35 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile. page 31, § 113. 
36 MTD v. Chile. § 104. 
37 MTD v. Chile. Opinion of Judge Steven Schwebel, § 23.  
38 White v. India. § 5.2.2. 
39 Waste Management v United Mexican States, Award, 30 April 2004, 43 ILM 203,967, § 98. 
40 TecMed. § 154. 



 CRAWFORD 

 

 15 

74. Based on the understandings established in TecMed’s decision, Dolzer and Schreuer 

identified that the fair and equitable treatment encompasses six elements (i) stability and 

protection of the legitimate expectations of the investor; (ii) transparency by the host state; 

(iii) fulfillment of contractual obligations; (iv) celerity of the procedure and compliance with 

due process of law; (v) good-faith; and (vi) non-coercion or harassment of investors.41 

75. The stability and protection of the legitimate expectations of investors regard the obligation 

of the state to respect the regulatory environment in which the investor has made its 

investment, as well as any explicit or implicit guarantees it assures to the investor.42 This 

first element is also related to the good-faith principle and the fulfillment of contractual 

obligations. The good-faith principle provides for an interpretive guide for the elements 

identified in the fair and equitable treatment. The fulfillment of contractual obligations 

presupposes that, considering that the breach of contract derives from a sovereign act or is 

motivated by political reasons, the expectations of the investor are disrespected and 

therefore the fair and equitable treatment is violated.  

76. Those three criteria do not amount to a stabilization clause; rather, they require the state to 

guarantee legal certainty to the investor and its investments, respecting the legitimate 

expectations of investors.  

77. The requirements of transparency, celerity of the procedure and compliance with the due 

process of law also can be interpreted together. Transparency is a condition for the 

formation of investors' expectations about the normative framework of the state and its 

application determines that the investor cannot be surprised by extraordinary regulations,43 

as it is the understanding of several arbitral tribunals who dealt with this matter.44  

78. In turn, violations of the guarantee of access to justice are usually conditional on proof that 

local remedies, whether judicial or administrative, have been exhausted. The requirement of 

the international benchmark is that the national procedure is fair and equitable for both 

parties and that it respects, above all, the investor's right to present his case and be heard.45 

This means that the investor has to be treated with transparency by the branches of the 

government. 

                                                      
41 Dolzer; Schreuer. 
42 Dolzer; Schreuer. 
43 Idem.    
44 Metalclad v. Mexico, TecMed v. Mexico, Maffezini v. Espanha and MTD v. Chile. 
45 Dolzer and Schreuer.  
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79. Finally, the existence of coercive measures or harassment against investors or their relatives 

by the state or its representatives is considered to be a measure that damages fair and 

equitable treatment. 46  Therefore, in light of the findings and conclusions of Professors 

Dolzer and Schreuer and Judge Schwebel, the fair and equitable treatment provides stability 

for the investor to be given by host states. That stability means to provide to the 

international investor treatment that does not affect the basic expectations that were taken 

into account when making the investment.47 

III.A.ii. The licensing of Claimant’s patent amounts to a violation of the fair and equitable 

treatment 

80. With the enactment of Law No. 8.458/09, Respondent modified the regulatory environment 

and frustrated the legitimate expectation of Claimant to maintain its patent of Valtervite and 

to develop its business in a stable system. As the decision derived from a political reason, 

Respondent also breached the good-faith principle and the fulfillment of its contractual 

obligations. 

81. In relation to the elements of transparency, celerity of the procedure and compliance with 

the due process of law, Respondent had never indicated that its normative framework could 

be modified in such a way as to limit Claimant’s patent. This modification is a change in the 

regulatory environment. Besides that, the unreasonable delay of eight years on the 

enforcement proceedings of the Award indicates that the Respondent failed to provide an 

effective mean to Claimant of asserting its rights, constituting, therefore, a violation of the 

celerity of the procedure and compliance with due process of law. 

82.  Furthermore, Respondent used coercive measures against Claimant. The so called 

“negotiation” in which Respondent demanded an additional discount of 40% cannot be 

qualified as that, but as a coercive measure since Claimant was under the threat of a 

unilateral termination of the LTA. Therefore, the compulsory licensing of Claimant’s patent 

characterizes a breach of the fair and equitable treatment, provided for in the Mercuria-

Basheera BIT. 

III.B. Respondent was obliged by the TRIPS Agreement to respect Claimant’s patent 

83. The enactment of Law No. 8.458/09 amounts to a violation of the TRIPS Agreement as (i) 

Respondent was obliged by the TRIPS Agreement to respect Claimant’s patent and could 

                                                      
46 Idem.  
47 TecMed v Mexico. § 154. 
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not have issued a compulsory license; and (ii) even if the Law No. 8.458/09 was enacted in 

accordance with the TRIPS Agreement, Respondent is not exempted under the Mercuria-

Basheera BIT. 

III.B.i. The enactment of the Law No. 8.458/09 amounts to a violation of the TRIPS 

Agreement 

84. The fair and equitable treatment standard demands the state to comply with its international 

obligations. 48  Respondent is a signatory of the TRIPS Agreement, which generates the 

impression on Claimant that Respondent will comply with its international obligations, 

which it accorded to. Thus, a violation of another treaty can constitute a violation of the 

Mercuria-Basheera BIT in face of the fair and equitable treatment standard.  

85. The TRIPS Agreement lays out the minimum standards of protection to be provided by each 

state member. The protection is defined by its main elements, namely the subject-matter to 

be protected, the rights to be conferred and permissible exceptions to those rights, and the 

minimum duration of protection.49 

86. In this sense, the TRIPS Agreement is a multilateral agreement within the framework of the 

WTO. It creates parameters whereupon the state members can regulate intellectual property 

in their national legislation, establishing rights and obligations for the state parties. Although 

it might not create rights for individuals and the disputes under the TRIPS Agreement are 

subject to the WTO’s dispute settlement procedures,50 it is still possible for investors to raise 

violations of the obligations by a state member in terms of an investment arbitration. 

87. In Philip Morris v. Australia51 and Eli Lilly v. Canada,52 the investors challenged a domestic 

IP provision as inconsistent with the state’s international IP obligations. In both cases, the 

investors invoked legitimate expectations that the host state would comply with international 

IP treaty norms to characterize the violation of its rights under the BIT.53  

88. For the sake of clarity, Claimant contends that it has standing to appoint violations of the 

obligations contained in the TRIPS Agreement. 

                                                      
48 See page 29 supra, § 72. 
49WTO. Overview: the TRIPS Agreement. 
50 Idem 
51 Philip Morris Asia Limited (Hong Kong) v. The Commonwealth of Australia. § 6.5. 
52 Eli Lilly vs Canada, Notice of Arbitration.  § 84. 
53 Grosse Ruse-Khan, Henning. 
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89. The TRIPS Agreement posits in article 27(1) that patents are to be made available by state 

members for any inventions, whether products or services, in a way that patent rights be 

enjoyable without discrimination as to the place of invention and whether the products are 

imported or locally produced.54  

90. The rights conferred by patent guarantee its owner the exclusive rights, related to the use of 

the patent invention. Thus, the patent owner can prevent third parties from using it without 

the owner’s consent.55 Moreover, the term of protection shall not end before the expiration 

of a period of 20 years counted from the filing date, as established in article 33 of the TRIPS 

Agreement.56 

91. Claimant recognizes that compulsory licensing and government use without the 

authorization of the right holder are allowed. However, those provisions must be made 

subject to conditions aimed at protecting the legitimate interests of the right holder.57 Those 

are foreseen in article 3 of the TRIPS Agreement, which posits that such license can only be 

granted if (i) an unsuccessful attempt has been made to acquire a voluntary license on 

reasonable terms and conditions within a reasonable period of time; (ii) it was paid adequate 

remuneration taking into account the economic value of the license; and (iii) the decisions 

are subject to judicial or other independent review by a distinct higher authority.  

92. Claimant submits that the Respondent’s national legislation is not in conformity with any of 

the provisions of the TRIPS Agreement.  

93. Firstly, the provisions set by article 26(c) of Law No. 8.458/09 explicitly violate the content 

of article 31(b) of the TRIPS Agreement, as there were no efforts to obtain the authorization 

on reasonable commercial terms, neither within a reasonable period of time.  

94. Second, Claimant has not received any payment under the license and, additionally, the 

attempt of Mercuria’s government to negotiate with Claimant could be qualified as a 

coercive measure or harassment, as was discussed previously.58  

95. Finally, article 26 (c) of the Law No. 8.458/09 violates the TRIPS Agreement. While article 

33 of the TRIPS Agreement sets the timeframe of 20 years for the protection of intellectual 

                                                      
54 WTO. Supra fn. 48. 
55 TRIPS Agreement. Article 28(a). 
56 WTO. supra fn. 48. 
57 Idem. 
58 Supra § 82. 
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property rights, Respondent’s national law sets that after three years of the granting of the 

patent any person interested may request for granting of a non-voluntary license. 

96. Therefore, the issuance of the license for Valtervite pursuant to the enactment of Law No. 

8.458/09 disregards the TRIPS Agreement, which binds Mercuria, constituting a violation of 

international law. 

III.B.ii. Alternatively, even if the Law No. 8.458/09 was enacted in accordance with the 

TRIPS Agreement, Respondent is not exempted under the Mercuria-Basheera BIT 

97. Even if this Arbitral Tribunal understands that the enactment of Law No. 8.458/09 by 

Respondent has not violated its obligations under the TRIPS Agreement, it is still a violation 

of the fair and equitable standard. That is so because Claimant, at the time of the making of 

the investment, had a legitimate expectation59 of compliance with the TRIPS Agreement 

and, since Law No. 8.458/09 introduced a provision for the use of patented inventions 

without the authorization of the owner, this amounts to a violation of the TRIPS Agreement.  

98. In international treaty law there is no hierarchy of sources or rules.60 Investment agreements 

such as BITs stand side-by-side with the WTO multilateral trading system, meaning that 

different regimes may afford protection to the foreign investor in a State that is not only a 

member of the WTO, but also has signed an applicable bilateral agreement on investment.61  

99. Therefore, the provisions set forward in the TRIPS Agreement do not limit the spectrum of 

application of the Mercuria-Basheera BIT. Claimant decided to pursue an investor-state 

arbitration, on the grounds that Respondent has violated the Mercuria-Basheera BIT by not 

affording fair and equitable treatment. Therefore, even if this Arbitral Tribunal understands 

that Law No. 8.458/09 does not violate the TRIPS Agreement, Respondent’s conduct 

violates the Mercuria-Basheera BIT. 

 

IV. RESPONDENT IS LIABLE FOR THE CONDUCT OF ITS JUDICIARY IN 

RELATION TO THE ENFORCEMENT PROCEEDINGS  

100. The conduct of Mercuria’s Judiciary in relation to the enforcement proceedings is 

attributable to Respondent as (A) states are liable for the conduct of their judiciaries; (B) the 

                                                      
59 See supra page 29, § 72. 
60 Cassese, p. 198. 
61 Gibson, p. 401.  
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belated enforcement proceeding by Respondent’s judiciary amounts to a denial of justice; 

and (C) the belated enforcement proceeding by Respondent’s judiciary amounts to a 

violation of fair and equitable treatment. 

IV.A. States are liable for the conduct of their judiciaries 

101. Claimant contends that Respondent is liable for the enforcement of the Award once the 

Court’s act is Respondent’s responsibility.  

102. The ILC Rules contains the relevant rules on attribution for the purpose of state 

responsibility.62 These articles reflect customary international law on state responsibility.63 

103.  The ILC Rules establish in article 4(1) that whether a state organ exercises judicial 

functions, not mattering the position it holds in the organization of the state, its conducts 

shall be considered an act of that state under international law. In addition, article 4(2) sets 

forth that an organ includes any person or entity which has that status in accordance with the 

internal law of the state. The Court is a Mercurian organ within the meaning of article 4, 

once it exercises Respondent’s judicial functions as a part of the national court.  

104.  In the same line of reasoning, Köbler v. Austria considered that Austria was liable for an act 

of the highest court in its legal system. In making this decision, the ECJ based its arguments 

on article 4 of the ILC Rules, it stated that in international law, the principle of the “state 

unity” is fundamental and that a state is seen as a single entity. By this understanding, it is 

irrelevant whether the act is attributable to the legislature, the judiciary or the executive. 64  

105. The NYC is applied to the recognition and enforcement of foreign arbitral awards. 65 

Moreover, it establishes international obligations that allow the beneficiary of an award to 

enforce it on non-prevailing party territory, which will be pursued in local courts at the place 

of enforcement.66 

106.  In the present case, the recognition and enforcement should be made in the Court at   

Respondent’s territory, which is the place of enforcement. However, the enforcement 

proceedings’ of the Award remain pending. 67  Claimant has been deprived of the 

                                                      
62 Feit, p.4.  
63 Dolzer; Schreuer p. 36 and Hobér, p. 553. 
64 Köbler v. Austria. 
65 The New York Convention on the Enforcement and Recognition of Foreign Arbitral Awards of 1958. 
66 Dugan; Wallace; Rubins; Sabahi. 
67 PO3. 
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enforcement of the Award for eight years. In this sense, Respondent is not attending to its 

international obligations pursuant to the NYC. 

107. In this regard, the conduct of Court shall be attributed to Respondent, which should be liable 

for its organ’s act. 

IV.B. The belated enforcement proceeding by Respondent's judiciary amounts to a denial 

of justice 

108. On 3 March 2009, Claimant started enforcement proceedings related to the Arbitral Award 

in the Court. However, up to today the award remains unenforced. The Court has accepted 

all the dilatory tactics used by NHA, granted unnecessary adjournments and entertained 

applications that were lacking in merit. This delay of eight years is unreasonable and is 

preventing Claimant from receiving the monetary compensation that it is entitled to. Such 

conduct prevents Claimant of asserting it rights, which constitutes a denial of justice. 

109. The European Court of Human Rights sets that judicial proceedings before domestic courts 

cannot be delayed. Article 6 of the convention states that “[…] everyone is entitled to a fair 

and public hearing within a reasonable time by an independent and impartial tribunal 

established by law”. It is a basic right to have a judicial process, like an enforcement 

proceeding, which duration does not surpass a reasonable amount of time. The contrary is a 

denial of justice.  

110. The Inter-American Court of Human Rights further supports this concept by presenting what 

they consider as an unreasonable delay. In Ximenes-Lopes v. Brazil,68 the court decided that 

the delay of the sentencing of the Brazilian Court of six years was a denial of justice and a 

violation of reasonable duration of the process. Hence, the delay of eight years in the present 

situation exceed the time frame of the Ximenes-Lopes v. Brazil case and shall be 

condemned as a violation of the access of the justice.  

111. Receiving a judicial remedy in a reasonable amount of time is a basic human right and also a 

core principle of international law. In this sense, Francioni argues that denial of justice is in 

the basis of the development of international law on the treatment of aliens and of foreign 

investment. For him, the notion of denial of justice is inextricably connected to the concept 

                                                      
68 The Inter-American Court of Human Rights, Ximenes-Lopez v. Brazil.  
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of access to justice, and is understood as one's right to obtain the protection granted by law 

and the access to legal remedies before a court or any equivalent judicial bodies.69  

112. Claimant has not received the appropriate protection granted by the law as it has been left 

with no answer for eight years. Furthermore, as pointed out by Francioni, that is denial of 

justice and it is prejudicial to the development of international investments. It is not 

acceptable for an investor to have a right or a claim to money, like an Award, but no means 

to enforce it.  

113. Claimant further posits that there is no need to prove that the Court had the intention of 

damaging Claimant’s rights for the denial of justice to be configured. In one of the leading 

cases on denial of justice, Loewen v. USA,70 the tribunal stated that neither state practice, the 

decisions of international tribunals, nor the opinion of commentators stand by the idea that 

bad faith or malicious intention are essential elements for the denial of justice to be 

configured. Injustice in the sense of a lack of due process leading to an outcome which 

“offends a sense of judicial propriety” is enough.71  

114.  The Chevron v. Ecuador72 case proposes a similar test to identify the denial of justice. In 

that case, the tribunal understood that the denial of justice it is an objective standard that 

does not require demonstration of bad faith. It only requires the occurrence of “a particularly 

serious shortcoming” and conduct that “shocks, or at least surprises, a sense of judicial 

propriety".73    

115. From that it can be understood that the intention to cause damages is not a key element for 

the denial of justice to be qualified. The simple occurrence of an injustice by the judicial 

system suffices.  

116. The delay of eight years in the enforcement proceedings constitutes an injustice. There is no 

reasonable explanation of such eight years delay, since it is a process that does not involve 

taking of evidence or depositions. It is a meritorious analysis of the law. For that, Claimant’s 

case is compatible with the Loewen and the Chevron descriptions of denial of justice, and 

Claimant should be compensated for having one of its basic rights disrespected.  

                                                      
69 Francioni.  
70 Loewen Group, Inc. and Raymond L. Loewen v. United States of America. 
71 Idem, p. 67.  
72 Chevron Corporation (USA) and Texaco Petroleum Company (USA) v. The Republic of Ecuador. 
73 Idem, p. 22. 
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117. Another tribunal that defined denial of justice was Azinian v. Mexico.74 The Azinian tribunal 

understood that an investor could allege a denial of justice when the relevant court refused 

to entertain a suit, if they subjected it to undue delay, or if they administered justice in a 

seriously inadequate way.75 

118. In the case at hand, there is a delay that justifies Claimant’s request for compensation. The 

Court’s acceptance of all NHA’s adjournments without the demonstration of any 

discontentment extended the proceedings for eight years. During all this time, Claimant has 

attended to receive the compensation derived from the Award that is due to it, but the LTA 

Award enforcement proceedings remains pending.76 Such state conduct is unacceptable and 

demands prompt reparation, as adjournments are not necessary in an enforcement 

proceeding once it is only a meritorious analysis.   

119. Moreover, it is important to mention that Claimant does not, in this present dispute, seek a 

reform of a decision given by the Court. Claimant requests a compensation for having 

justice denied to it and that goes beyond the simple misapplication of domestic law. 77 

Claimant does not contest the substantive content of a decision or errors of procedure, it 

only aims to have its basic right to receive a judicial remedy protected.  

120. Therefore, the Arbitral Tribunal should consider that Respondent has to compensate 

Claimant for the denial of justice that culminated in the non-enforcement of the Award. 

IV.C. The belated enforcement proceedings by Respondent's judiciary amounts to a 

violation of fair and equitable treatment 

121. The unreasonable delay of over eight years in conducting enforcement proceedings in 

relation to the Award also characterizes a violation of fair and equitable treatment.78 

122. The requirement of the international benchmark is that the national procedure is fair and 

equitable for both parties and that it respects, above all, the investor's right to present his 

case and to be heard.79 Although Claimant was permitted to present his case in face of 

Respondent’s judiciary, the delay of over eights years for an enforcement proceeding 

                                                      
74Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States. 
75 Idem, p. 29.  
76 PO3. 
77 Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan, p. 67.  
78 Dolzer; Schreuer.  
79 D'aspremont; Dolzer; Schreuer. 
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constitutes a violation of the respect for due process and, thus, of fair and equitable 

treatment. 

123. In Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil (US) v. Republic of Estonia, the 

ICSID tribunal stated that the violation of the BIT follows from a procedural irregularity that 

amounts to bad faith, a willful disregard of due process of law or an extreme insufficiency of 

action.80 

124. In the present case, the Court indulged every delay tactic employed by the NHA, as can be 

seen by analyzing the Timetable 81  of the Proceeding in Enforcement Application No. 

873/2009. The Court granted all of NHA’s adjournments and entertained applications that 

were lacking in merit, causing the Award to remain unenforced until today. The Court also 

allowed all of NHA’s attempts to postpone the decision, including its absence without any 

legal justification. 

125. In this sense, the actions performed by the High Court of Mercuria amounted to an 

insufficiency of action to ensure that NHA correctly responds to the proceeding, if not a 

willful disregard of due process of law or even bad faith, thus constituting a violation of the 

fair and equitable treatment established in the Mercuria-Basheera BIT. 

 

V. RESPONDENT BREACHED ITS OBLIGATIONS UNDER ARTICLE 3(3) OF 

MERCURIA-BASHEERA BIT BY TERMINATING THE LTA  

126.  Respondent breached its obligations under article 3(3) of the Mercuria-Basheera BIT by 

terminating the LTA as (A) Respondent is liable for NHA’s actions; and (B) Claimant’s 

rights under the LTA were protected by the umbrella clause provided by article 3(3) of the 

Mercuria-Basheera BIT. 

V.A. The Respondent is liable for the NHA’s actions  

127.  Contrary to Respondent’s submission, Claimant argues that there can be attribution of 

international responsibility to Respondent for acts conducted by the NHA. The rules and 

principles regarding the attribution of conduct to states established on the ILC Rules can 

lead to state’s responsibility.82 In this sense, Respondent is responsible for NHA’s action 

                                                      
80 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil Genin v. Republic of Estonia, p. 27.  
81 Notice of Arbitration, pp. 7-10.  
82 Hobér. 
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under the ILC Rules because: (i) it is a state organ; (ii) alternatively, it is an entity 

empowered by the law of state to exercise elements of governmental authority. 

128.  Article 4 of the ILC Rules states that a state organ’s conduct is attributable to that state.83 

The definition of “state organ” pursuant to this article is individual or collective entities 

which are parties of the organization of the state. 84  In this sense, the responsibility is 

attributable to the state when the individual or collective entities act in that capacity.85 

129.  NHA should be considered a “state organ” pursuant to the ILC Rules definition because it is 

an entity that is part of the organization of the state. NHA is funded by Respondent’s 

national taxation and some private contribution.86 In this regard, Respondent organizes and 

allocates part of its taxes for NHA to exercise its functions regarding healthcare issues. 

Thus, NHA’s is Respondent’s organ and its responsibilities can be attributed to Respondent. 

130. Alternatively, if this Arbitral Tribunal considers that NHA is not a state organ, it should be 

deemed as an entity empowered by the law of state to exercise elements of governmental 

authority pursuant to the ILC Rules definition. 

131. ILC Rules establishes on its article 5 that an act of the state under international law 

incorporates the conduct of a person or entity that is authorized to exercise elements of 

governmental authority. In terms of the ILC Rules, entity means a variety of bodies that are 

empowered by the law of the state to exercise elements of government authority even 

though they are not a state organ.87 

132. Scholars proposed that, in order to determine the government authority, one should consider 

which governmental authority has been conferred to the entity, the purpose of exercising 

state authority and the extension to which the entity is accountable to the government.88 

133. In the present case, NHA exercises elements of government authority in healthcare issues. It 

was set up by Respondent’s Central government to pursue its goal of securing universal 

healthcare for its people.89 Even though NHA operates independently, the entity itself is 

politically accountable to Respondent’s government. 90  Furthermore, the National Health 

                                                      
83 Crawford. 
84 Idem. 
85 Idem. 
86 PO3. 
87 Crawford. 
88 Hobér and Crawford. 
89 Statement by the Minister for Health. p. 39. 
90 PO3. 
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Authorities Act establishes the NHA trust, which organizes the entity, therefore it constitutes 

public sector corporations as an effect.91  

134. In this sense, ILC Rules article 5 is applicable if this Arbitral Tribunal considers that the 

NHA is not a state organ, it exercises elements of governmental authority. Thus, NHA’s 

actions are to be considered Respondent’s acts pursuant the ILC Rules. 

V.B. Claimant’s rights under the LTA were protected by the umbrella clause provided by 

article 3(3) of the Mercuria-Basheera BIT  

135. Article 3(3) of the Mercuria-Basheera BIT posits that all contracting parties must observe 

any obligations they may have entered into regarding investments of investors of the other 

contracting party. 92  Such article is considered an umbrella clause, and aims to protect 

investments. It does so by bringing commitments or obligations that the host state entered 

into with foreign investors under the protective "umbrella" of the BIT. In other words, an 

umbrella clause can raise a contractual claim to the same level of a treaty claim, granting 

that a violation of an investment contract will be treated like a violation of a BIT.  

136. Scholarly opinions suggest that umbrella clauses have the power to change the treatment 

that is due to some contracts and to the breach of them. In Schreuer´s opinion, umbrella 

clauses have been added to some BITs to provide additional protection to investors beyond 

the traditional international standards. These clauses embodied contractual commitments 

under the BIT’s protective scope and insert the compliance with investment contracts, or 

other undertakings of the host State, in the BIT’s substantive standards.93 

137.  In addition, Gaillard noted that umbrella clauses show in a clear manner that the intention 

of states negotiating and drafting umbrella clauses is to permit a breach of contract to be 

effectively characterized as the breach of an international treaty obligation by the host state. 

The consequence of the clause is that what would be treated as a contractual violation 

becomes a violation of international law.94  

138. Also, Dolzer and Stevens argue that the umbrella provisions intend to ensure that each party 

to the treaty will respect their undertakings towards nationals of the other party. The 

importance of the clause is justified by the protection it affords to the investor’s contractual 
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92 Mercuria-Basheera BIT.  
93 Schreuer, pp. 231-256. 
94 Gaillard, p. 868, Note 4. 
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rights from any interference which might be caused by a simple breach of contract or by 

administrative or legislative acts.95 

139.  As seen, umbrella clauses provide for the protection of international law and international 

treaties to contractual claims and make violations of contracts become equal to violations of 

BITs. Therefore, considering that there is an umbrella clause in the treaty in question, 

Claimant is protected by the Mercuria-Basheera BIT from the breach of the LTA, which 

constitutes a violation of article 3(3) of the Mercuria-Basheera BIT.  

140. Case law also supports such position, leading to the conclusion that Respondent’s breach of 

the LTA is a violation of the Mercuria-Basheera BIT. In SGS v. Pakistan, 96  it was 

understood that the effect of the placement of the umbrella clause within the overall 

framework of the BIT has an effect in the power of the clause. The tribunal argued in that 

case that the placement of the umbrella clause near the end of the Swiss-Pakistan BIT97 was 

an indicative of the contracting parties’ intention not to create a substantive obligation with 

the clause.  

141. It was the tribunal's opinion that, if the contracting parties wanted to create a substantive 

obligation through the umbrella clause, it would have been placed alongside the other so-

called “first order” obligations. First order obligations are the most fundamental clauses in a 

treaty, usually placed in its beginnings, like the definitions of investors and investment.  

142. Consequently, the fact that in the Mercuria-Basheera BIT the umbrella clause is placed in 

the first clauses of the treaty, more specifically in the third article which turns itself to the 

Promotion and Protection of Investments and Returns, shows that the contracting parties 

intended for it to be a substantive obligation and for it to be fully respected.  

143. Moreover, in Eureko v. Poland,98 the tribunal provided greater elucidation on what the 

expression “any obligation” means, adopted in wording of article 3(3) of the Mercuria-

Basheera BIT. The tribunal stated that the expression “any obligations” is capacious. This 

means that the expression includes not only obligations of a certain type, but all obligations 

entered into with regard to investments of investors of the other contracting party.99 Which 

means that contractual obligations, like the ones embodied by the LTA, should also be 

                                                      
95 Dolzer and Stevens, pp. 81-82. 
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97 Pakistan - Switzerland BIT (1995). 
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99 Idem, p. 246. 
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protected by the Mercuria-Basheera BIT. The choice of the expression “any obligation” in 

the present dispute indicates that it was the contracting parties intention to give full 

protection to investments.  

144.  There are some other important cases on the umbrella clause topic, some of which are 

Noble Ventures v. Romania100 and LG&E v. Argentina. 101 In both cases it was held that the 

clause in question created more obligations than the ones specified in the respective BITs. In 

other words, the tribunals in these disputes concluded that umbrella clauses include 

obligations derived from contracts, but that a breach of these obligations is a breach of a 

BIT. 

145. In Noble Ventures v. Romania, the question of whether contractual obligations also 

amounted to international obligations by virtue of the “umbrella clause” in the US-Romania 

BIT arose. The tribunal found that the clause intended to create obligations and “obviously 

obligations beyond those specified in other provisions of the BIT itself” and by doing so it 

referred to investment contracts102.  

146. The tribunal in LG&E v. Argentina had to analyze the umbrella clause included in the US-

Argentine BIT. The tribunal considered that the clause establishes a requirement by the host 

state to meet its obligations towards foreign investors, including those that derive from a 

contract. Hence, contractual obligations receive extra protection as a consequence of their 

consideration under the BIT.103  

147. Therefore, the breach of the LTA is a violation of the article 3(3) of the Mercuria-Basheera 

BIT. Case law and doctrine contribute to the idea that, when an umbrella clause is present, a 

breach of a contract can be leveled with a breach of a BIT. Therefore, Claimant’s rights 

under the LTA were protected by the Mercuria-Basheera BIT.  

 

 

 

 

                                                      
100 Noble Ventures, Inc. v. Romania. 
101 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic. 
102 Noble Ventures, Inc. v. Romania, p. 51.  
103LG&E Energy Corp., LG&E Capital Corp., and LG&E International, p. 170.   
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REQUEST FOR RELIEF 

 

For the above reasons, the Claimant respectfully request this Arbitral Tribunal to find that: 

(1) the Arbitral Tribunal has jurisdiction to deal with the claims related to the Award; 

(2) Respondent could not have denied the benefits of the Mercuria-Basheera BIT; 

(3) the enactment of Law No. 8.458/09 and the granting of a license for Claimant’s 

invention amount to a breach of Mercuria-Basheera BIT, in particular, the fair and 

equitable treatment; 

(4) Respondent is liable under article 3 of the Mercuria-Basheera BIT for the conduct of 

its judiciary in relation to the enforcement proceedings, and 

(5) the termination of the LTA by Respondent’s NHA amounts to a violation of article 

3(3) of the Mercuria-Basheera BIT. 

 

 


	LIST OF ABBREVIATIONS
	LIST OF AUTHORITIES
	LIST OF CASES AND ARBITRAL AWARDS
	STATEMENT OF FACTS
	ARGUMENTS ON THE JURISDICTIONAL ISSUE
	I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER ANY CLAIMS IN RELATION TO THE ENFORCEMENT OF THE AWARD
	I.A. The Award constitutes an investment pursuant to article 1(1)(c) of the Mercuria-Basheera BIT
	I.B. Alternatively, the Award should be deemed as an investment pursuant to article 1(1)(e) of the Mercuria-Basheera BIT
	I.C. Alternatively, the Award constitutes an investment pursuant to article 1(1) of the Mercuria-Basheera BIT

	ARGUMENTS ON THE ADMISSIBILITY ISSUE
	II. THE CLAIMS RELATED TO THE BIT ARE ADMISSIBLE
	II.A. The denial of benefits does not have retrospective effects
	II.B. Respondent did not meet its burden of proving that benefits could be denied to Claimant
	II.C. Respondent cannot deny the benefits of the Mercuria-Basheera BIT as Claimant is not a mailbox company
	II.C.i. Objective test: Claimant has substantial business activities in Basheera
	II.C.ii. Substantive test: Claimant has not adopted a nationality of convenience

	ARGUMENTS ON THE SUBSTANTIVE ISSUES
	III. THE ENACTMENT OF LAW NO. 8458/09 INFRINGES CLAIMANT’S PATENT
	III.A. The enactment of Law No. 8.458/09 amounts to a violation of the fair and equitable treatment under the Mercuria-Basheera BIT
	III.A.i. Fair and Equitable Treatment requires the state to provide stability for the investor
	III.A.ii. The licensing of Claimant’s patent amounts to a violation of the fair and equitable treatment

	III.B. Respondent was obliged by the TRIPS Agreement to respect Claimant’s patent
	III.B.i. The enactment of the Law No. 8.458/09 amounts to a violation of the TRIPS Agreement
	III.B.ii. Alternatively, even if the Law No. 8.458/09 was enacted in accordance with the TRIPS Agreement, Respondent is not exempted under the Mercuria-Basheera BIT


	IV. RESPONDENT IS LIABLE FOR THE CONDUCT OF ITS JUDICIARY IN RELATION TO THE ENFORCEMENT PROCEEDINGS
	IV.A. States are liable for the conduct of their judiciaries
	IV.B. The belated enforcement proceeding by Respondent's judiciary amounts to a denial of justice
	IV.C. The belated enforcement proceedings by Respondent's judiciary amounts to a violation of fair and equitable treatment

	V. RESPONDENT BREACHED ITS OBLIGATIONS UNDER ARTICLE 3(3) OF MERCURIA-BASHEERA BIT BY TERMINATING THE LTA
	V.A. The Respondent is liable for the NHA’s actions
	V.B. Claimant’s rights under the LTA were protected by the umbrella clause provided by article 3(3) of the Mercuria-Basheera BIT


