
TEAM FABELA 

 

 

 

PERMANENT COURT OF ARBITRATION 

  

 

 

In the Proceeding  

PCA Case 2016-74 

 

 

between  

 

 

 ATTON BORO LIMITED 

(Claimant) 

 

 

and 

 

 

THE REPUBLIC OF MERCURIA 

(Respondent) 

 

 

 

 

 

MEMORIAL FOR CLAIMANT 
 
 

 

 

 

18 September 2017



 

i 

 

 

 

CONTENTS 

 

LIST OF AUTHORITIES .................................................................................................... iii 

LIST OF ABBREVIATIONS ............................................................................................. xv 

SUMMARY OF FACTS........................................................................................................ 1 

1. THIS TRIBUNAL HAS JURISDICTION OVER CLAIMS RELATED TO THE 

AWARD. ................................................................................................................................. 3 

1.1. The Award meets all investment requirements outlined in the BIT. ....................... 3 

1.2. The Award embodies an investment. ....................................................................... 5 

1.2.1. The Award crystalized Claimant’s investment in Mercuria. ......................... 5 

1.2.2. The Award is part of a group of operations that constitute an investment. ... 6 

2. RESPONDENT CANNOT RELY ON ARTICLE 2 BIT TO DENY PROTECTION 

TO CLAIMANT’S INVESTMENT. .................................................................................... 7 

2.1. Respondent’s denial of benefits allegation is untimely. .......................................... 7 

2.1.1. Denial of benefits is an issue of admissibility not subject to Article 21(3) 

PCA Rules. ..................................................................................................... 7 

2.1.2. Respondent is precluded from invoking Article 2 BIT. ................................. 8 

2.2. Claimant has substantial business activities in Basheera. ...................................... 11 

3. Respondent breached Articles 3(2) and 6(2) BIT. ...................................................... 12 

3.1. Law 8.458/09 breaches FET. ................................................................................. 12 

3.1.1. Mercuria had given assurances that its legal framework would be stable and 

protective of IP rights................................................................................... 13 

3.1.2. Law 8458/09 set conditions incompatible with international minimum 

standards of IP protection. ........................................................................... 14 

3.1.3. Law 8458/09 was enacted in a non-transparent manner and brought drastic 

changes to the legal framework of Mercuria. .............................................. 16 

3.2. The compulsory license was issued in an arbitrary manner. ................................. 17 

3.2.1. FET encompasses protection against arbitrary measures. ........................... 17 

3.2.2. Issuing the compulsory license disregarded Mercuria’s own domestic law 

requirements. ................................................................................................ 18 

3.2.3. Mercuria deviated the generic medicine obtained at Claimant’s expense to 

third countries. ............................................................................................. 25 

3.3. The effects of the compulsory license amount to indirect expropriation. .............. 25 

4. MERCURIA IS LIABLE FOR THE CONDUCT OF ITS JUDICIARY. ............... 27 



 

ii 

    

4.1. Respondent breached its obligation of providing effective means of asserting 

claims and enforcing rights. ............................................................................................. 27 

4.2. Even if the effective means standard is not applicable, Respondent breached 

Article 3(2) BIT due to denial of justice. ......................................................................... 29 

5. MERCURIA BREACHED ARTICLE 3(3) BIT. ....................................................... 31 

5.1. The conduct of the NHA is attributable to Respondent. ........................................ 31 

5.1.1. The NHA is a State organ. ........................................................................... 31 

5.1.2. The NHA exercised governmental authority. .............................................. 32 

5.1.3. The NHA was acting under instructions of the Mercurian government. ..... 33 

5.2. The breach of the LTA amounts to a violation of Article 3(3) BIT. ..................... 34 

5.2.1. Article 3(3) BIT covers every kind of breach of contractual obligation. ..... 34 

5.2.2. Respondent’s obligation under the LTA is mature and properly defined. ... 37 

PRAYER FOR RELIEF...................................................................................................... 39 

 

  



 

iii 

    

LIST OF AUTHORITIES 

Arbitral Decisions 

Cited as Complete reference 

Abaclat v. 

Argentina 

Abaclat and Others v. Argentine Republic, ICSID Case No ARB/07/5, 

Decision on Jurisdiction and Admissibility (04-Aug-2011). 

Achmea v. 

Slovakia 

Achmea B.V. v. Slovak Republic, PCA Case 2013-12, Award on Jurisdiction 

and Admissibility (20-May-2014). 

ADC v. 

Hungary 

ADC Affiliate Limited and other v. Republic of Hungary, ICSID Case 

ARB/03/16, Award (02-Oct-2006). 

AES v. 

Hungary 

AES Summit Generation v. Hungary, ICSID Case ARB/07/22, Award (23-

Sep-2010). 

Almas v. 

Poland 

Kristian Almas and other v. Republic of Poland, PCA Case 2015-13, Award 

(27-Jun-2016). 

Ampal-

American v. 

Egypt 

Ampal-American Israel Corporation and others v. Arab Republic of Egypt, 

ICSID Case ARB/12/11 (01-Feb-2016). 

Amto v. 

Ukraine 

Limited Liability Company Amto v. Ukraine, SCC Case 080/2005, Final 

Award (26-Mar-2008). 

Anglia v. 

Czech 

Republic 

Anglia Auto Accessories Ltd. v. Czech Republic, SCC Case v. 2014/181, 

Final Award (10-Mar-2017). 

Ascom v. 

Kazakhstan 

Ascom Group S.A. and others v. Repulic of Kazakhstan, SCC Case 

V116/2010, Award (19-Dec-2013). 

Ata v. Jordan Ata Construction, Industrial and Trading Company v. Kingdom of Jordan, 

ICSID Case ARB/08/2, Award (9-May-2010). 

Azurix v. 

Argentina 

Azurix Corp v. Argentine Republic, ICSID Case ARB/01/12, Award (14-Jul-

2006). 

BIVAC v. 

Paraguay, 

Decision on 

Bureau Veritas, Inspection, Valuation, Assessment and Control B.V. v. 

Republic of Paraguay, ICSID Case ARB/07/9, Decision of the Tribunal on 

Objections to Jurisdiction (29-May-2009). 



 

iv 

    

Jurisdiction 

BIVAC v. 

Paraguay, 

Further 

Decision 

Bureau Veritas, Inspection, Valuation, Assessment and Control B.V. v. 

Republic of Paraguay, ICSID Case ARB/07/9, Further Decision on 

Objections to Jurisdiction (09-Oct-2012). 

Chevron v. 

Ecuador, 

Interim Award 

Chevron Corporation and other v. Republic of Ecuador (UNCITRAL, PCA 

Case 34877, Interim Award, 1-Dec-2008). 

Biwater Gauf 

v. Tanzania 

Biwater Gauf v. Tanzania, ICSID Case ARB/05/22, Award (24-July-2008). 

Chevron v. 

Ecuador, 

Partial Award 

Chevron Corporation and other v. Republic of Ecuador (UNCITRAL, PCA 

Case 34877, Partial Award on the Merits (30-Mar-2010). 

Churchill 

Mining v. 

Indonesia 

Churchill Mining PLC and other v. Republic of Indonesia, ICSID Case 

ARB/12/14, Decision on Jurisdiction (24-Feb-2014). 

CMS v. 

Argentina 

CMS Gas Transmission Company v. Argentine Republic, ICSID Case 

ARB/01/8, Award (12-May-2005).  

CMS v. 

Argentina, 

Decision on 

Jurisdiction 

CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case 

ARB/01/8, Decision on Jurisdiction (17-Jul-2010). 

EDF v. 

Argentina 

EDF International S.A. and others v. Argentine Republic, ICSID Case 

ARB/03/23, Award (11-Jun-2012). 

Electrabel v. 

Hungary 

Electrabel S.A. v. Republic of Hungary, ICSID Case ARB/07/19, Decision 

on Jurisdiction, Applicable Law and Liability (30-Nov-2012). 

El Paso v. 

Argentina 

El Paso Energy International Company v. Argentine Republic, ICSID Case 

ARB/03/15, Decision on Jurisdiction (27-Apr-2006). 

El Oro v. 

Mexico 

El Oro Mining and Railway Company Ltd v. United Mexican States, 

Decision No. 54 (23-June-1931). 

Enron v. 

Argentina 

Enron Corporation and others, L.P. v. Argentine Republic, ICSID Case 

ARB/01/3, Award (22-May-2007). 



 

v 

    

Eureko v. 

Poland 

Eureko B.V. v. Republic of Poland, IIC 98, Partial Award and Dissenting 

Opinion, Ad Hoc Tribunal (19-Aug-2005).  

GEA v. 

Ukraine 

GEA Group A.G. v. Ukraine, ICSID Case ARB/084116, Award (31-Mar-

2011). 

Generation 

Ukraine v. 

Ukraine 

Generation Ukraine, Inc. v. Ukraine, ICSID Case ARB/00/9, Award (15-

Sep-2003). 

Glamis v. U.S. Glamis Gold v. United States, UNCITRAL, Award (8-June-2009). 

Hamester v. 

Ghana 

Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case 

ARB/07/24, Award (18-Jun-2010). 

Impregilo v. 

Argentina 

Impregilo SpA v. Argentina, ICSID Case ARB/07/17 (21-Jun-2011). 

Isolux v. 

Spain 

Isolux Infrastructure Netherlands B.V. v. Spain, SCC Case V2013/153, 

Award (12-Jul-2016). 

Jan de Nul v. 

Egypt 

Jan de Nul N.V. and other v. Arab Republic of Egypt, ICSID Case 

ARB/04/13, Award (06-Nov-2008). 

Kardassopoul

us v. Georgia 

Ioanis Kardassopoulus v. The Republic of Georgia, ICSID Case ARB/05/18, 

Award (3-Mar-2010).  

Khan v. 

Mongolia 

Khan Resources and others v. Government of Mongolia, UNCITRAL, 

Decision on Jurisdiction (25-Jul-2012). 

Lauder v. 

Czech 

Republic 

Ronald S. Lauder v. The Czech Republic, UNCITRAL, Award (3-Sep-2001). 

Lemire v. 

Ukraine 

Lemire v. Ukraine, ICSID Case ARB/06/18, Decision on Jurisdiction and 

Liability (14-Jan-2010). 

LG&E v. 

Argentina 

LG&E Energy Corp. and others v. Argentine Republic, ICSID Case 

ARB/02/1, Decision on Liability (3-Oct-2006). 

Liman v. 

Kazakhstan 

Liman Caspian Oil B.V. and other v. Republic of Kazakhstan, ICSID Case 

ARB/07/14, Award (22-June-2010). 

Maffezini v. Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case ARB/97/7, 



 

vi 

    

Spain Award (13-Nov-2000). 

Merril v. 

Canada 

Merrill & Ring Forestry LP v. Canada, UNCITRAL, Award (31-March-

2010). 

Metalclad v. 

Mexico 

Metalclad Corporation v. United Mexican States, ICSID Case 

ARB(AF)/97/1, Award (30-Aug-2000). 

Mondev v. 

USA 

Mondev International Ltd. v. United States of America, ICSID Case 

ARB(AF)/99/2, Award (11-Oct-2002). 

National Grid 

v. Argentina 

National Grid Public Limited Company v. Argentina, UNCITRAL, Award 

(3-Nov-2008). 

Noble 

Ventures v. 

Romania 

Noble Ventures, Inc. v. Romania, ICSID Case ARB/01/11, Award (12-Oct-

2005). 

Occidental v. 

Ecuador 

Occidental and other v. Republic of Ecuador, ICSID Case ARB/06/11, 

Award (05-Oct-2012). 

Pac Rim v. El 

Salvador 

Pac Rim Cayman Limited v. El Salvador, ICSID Case ARB/09/12, Decision 

on Respondent's Jurisdictional Objections (01-Jul-2012). 

Pey Casado v. 

Chile 

Victor Pey Casado and President Allende Foundation v. Republic of Chile, 

ICSID Case ARB/98/2, Award (8-May-2008). 

Plama v. 

Bulgaria 

Plama Consortium Limited v. Republic of Bulgaria, ICSID Case ARB/03/24. 

Decision on Jurisdiction (08-Feb-2005). 

RFCC v. 

Morocco 

Consortium RFCC v. Royaume du Maroc, ICSID Case ARB/00/6, Award 

(22-Dec-2003). 

Saipem v. 

Bangladesh 

Saipem S.p.A. v. People’s Republic of Bangladesh, ICSID Case ARB/05/07, 

Decision on Jurisdiction and Recommendation on Provisional Measures (21-

Mar-2007). 

Salini v. 

Morocco 

Salini Costruttori S.p.A. and other v. Kingdom of Morocco, ICSID Case 

ARB/00/4, Decision on Jurisdiction (16-Jul-2001). 

Saluka v. 

Czech 

Republic 

Saluka v. Czech Republic, UNCITRAL, Partial Award (17-March-2006). 



 

vii 

    

Santa Elena v. 

Costa Rica 

Compañia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, 

ICSID Case ARB/96/1, Award (17-Feb-2000). 

SGS v. 

Pakistan 

SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, 

ICSID Case ARB/01/13, Decision of the Tribunal on Objections to 

Jurisdiction (06-Aug-2003). 

SGS v. 

Paraguay 

SGS Société Générale de Surveillance S.A. v. Republic of Paraguay, ICSID 

Case ARB/07/29, Decision on Jurisdiction (12-Feb-2010). 

SGS v. 

Philippines 

SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, 

ICSID Case ARB/02/6, Decision of the Tribunal on Objections to 

Jurisdiction (29-Jan-2004). 

Siemens v. 

Argentina 

Siemens A.G. v. Argentine Republic, ICSID Case RB/02/8. Award (17-Jan-

2007). 

Starett 

Housing v. 

Iran 

Starrett Housing Corporation and others v. Government of the Islamic 

Republic of Iran and others, Iran-United States Claims Tribunal (4 Iran-U.S. 

C.T.R 162). 

Total v. 

Argentina 

Total S.A. v. The Argentine Republic, ICSID Case ARB/04/01, Decision on 

Liability (27-Dec-2010).  

Toto v. 

Lebanon 

Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, ICSID Case 

ARB/07/12 (7-Jun-2012). 

Tecmed v. 

Mexico 

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID 

Case ARB (AF)/00/2, Award (29-May-2003). 

Waste 

Management 

v. United 

Mexican 

States 

Waste Management, Inc. V. United Mexican States, ICSID Case 

ARB(AF)/00/3, Award (30-April-2004). 

Wena Hotels 

v. Egypt 

Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case ARB/98/4, Award 

(8-Dec-2000). 

White 

Industries v. 

India 

White Industries Australia Limited v. Republic of India, UNCITRAL, Final 

Award (30-Nov-2011). 

Yukos Cases Hulley Enterprises Limited v. Russian Federation, PCA Case AA 226, 

Interim Award on Jurisdiction and Admissibility (30-Nov-2009); Veteran 



 

viii 

    

Petroleum Limited v. Russian Federation, PCA Case AA 228, Interim 

Award on Jurisdiction and Admissibility (30-Nov-2009); Yukos Universal 

Limited v. Russian Federation, PCA Case AA 227, Interim Award on 

Jurisdiction and Admissibility (30-Nov-2009). 

 

Books  

Cited as Complete reference 

Billiet Billiet, Johan and others. International Investment Arbitration: A Practical 

Handbook. Maklu Publishers, 2016. 

Born Born, Gary B. International Commercial Arbitration. 2 ed. Kluwer Law 

International, 2014. 

Clasmeier Clasmeier, Maximilian. Arbitral Awards as Investments: Treaty 

Interpretation and the Dynamics of International Investment Law. Kluwer, 

2016. 

Condorelli 

and Kress 

Condorelli, Luigi; Kress, Claus. “The Rules of Attribution: General 

Considerations”. In The Law of International Responsibility, edited by James 

Crawford, Alain Pellet et al., 221-236. Oxford University Press, 2010. 

Correa Correa, Carlos M. “The Use of Compulsory License in Latin America”. In 

Compulsory Licensing: Practical Experiences and Ways Forward, edited by 

Reto M. Hilty and Kung-Chung Liu. Springer, 2015. 

Drahos and 

Braithwaite 

Drahos, Peter; Braithwaite, John. Information Feudalism: Who Owns the 

Knowledge Economy?. Earthscan, 2002.  

Crawford and 

Mertenskötter 

Crawford, James; Mertenskötter, Paul. “The Use of the ILC's Attribution 

Rules in Investment Arbitration”. In Building International Investment Law: 

The First 50 Years of ICSID, edited by Meg N. Kinnear, Geraldine R. 

Fischer et al., 27-42. Kluwer, 2015. 

Dolzer and 

Schreuer 

Dolzer, Rudolf and Christoph Schreuer. Principles of International 

Investment Law. 2 ed. OUP, 2012. 

Dörr Dörr, Oliver. “Part III: Observance, Application and Interpretation of 

Treaties – Section 3: Interpretation of Treaties – Article 31”. In Vienna 

Convention on the Law of Treaties – A Commentary, edited by Dörr, Oliver 

& Kirsten Schmalenbach, 521-570. Springer-Verlag, 2012. 



 

ix 

    

Dugan Dugan, Christopher and others. Investor-State Arbitration. Oxford 

University Press, 2011. 

Dolzer and 

Schreuer 

Dolzer, Rudolf; Schreuer, Christoph. Principles of International Investment 

Law, 2 ed., 2012. 

Douglas Douglas, Zachary. The International Law of Investment Claims. Cambridge 

University Press, 2009. 

Ho Ho, Cynthia M. Access to Medicine in the Global Economy: International 

Agreements on Patents and Related Rights. Oxford University Press, 2011. 

Kläger Kläger, Roland. Fair and Equitable Treatment in International Investment 

Law. Cambridge University Press, 2011.  

McLachan, 

Shore and 

Weiniger 

McLachan, Campbell; Shore, Laurence; Weiniger, Matthew. International 

Investment Arbitration: Substantive Principles. Oxford University Press, 

2007. 

Montaz Montaz, Djamchid. “Attribution of Conduct to the State: State Organs and 

Entities Empowered to Exercise Elements of Governmental Authority”. In 

The Law of International Responsibility, edited by James Crawford, Alain 

Pellet et al., 237-246. Oxford University Press, 2010. 

Muchlinski, 

Ortino and 

Schreuer 

Muchlinski, Peter, Ortino, Federico; Schreuer, Christoph. The Oxford 

Handbook of International Investment Law. Oxford University Press, 2008. 

Schreuer Schreuer, Christoph. The ICSID Convention – A Commentary, 2
nd

 Ed. 

Cambridge University Press, 2009. 

Schreuer and 

Kriebaum 

Schreuer, Christoph; Kriebaum, Ursula. “At What Time Must Legitimate 

Expectations Exist?”. In A Liber Amicorum: Thomas Wälde – Law Beyond 

Conventional Tought, edited by Jaques Werne and Arif Hyder Ali, 265-276, 

CMP Publishing, 2009. 

Sinclair Sinclair, Ian. The Vienna Convention on the Law of Treaties. Machester 

University Press, 2
nd

 Ed. 1984. 

Sorel and 

Eveno 

Sorel, Jean-Marc; Eveno, Valérie Boré. “Observance, Application and 

Interpretation of Treaties, Art. 31 1969 Vienna Convention”. In The Vienna 

Conventions on the Law of Treaties, edited by Oliver Corten and Pierre 

Klein. Oxford University Press, 2011. 



 

x 

    

Thirlway Thirlway, Hugh. “Sources of International Law”. In International Law, 

edited by Malcom Evans. International Law, 95-121. Oxford University 

Press: 2010. 

Weeramantry Weeramantry, J. Romesh. Treaty Interpretation in Investment Arbitration. 

Oxford University Press, 2012. 

  

Articles  

Cited as Complete reference 

Abbot and 

Puymbroeck 

Abbot, Frederick M.; Puymbroeck, Rudolph V. Van. Compulsory Licensing 

for Public Health – A Guide and Model Documents for Implementation of 

The Doha Declaration Paragraph 6 Decision. The World Bank Working 

Paper No. 61, The World Bank (2005). 

Bourinbaiar 

and 

Jirathitikal 

Bourinbaiar, Aldar S.; Jirathitikal, Vichai. Low-Cost Anti-HIV Compounds: 

Potential Application for AIDS Therapy in Developing Countries. Current 

Pharmaceutical Design, 9(18) (2003): 1419-1431. 

DeRoo DeRoo, Pier. Public Non-Commercial Use' Compulsory Licensing for 

Pharmaceutical Drugs in Government Health Care Programs. Michigan 

Journal of International Law, Volume 32, Issue 2 (2011). 

Desai Desai, Sonia A. To Define or Not Define: The ‘National Emergency’ 

Exception of TRIPS, the Federal Circuit Bar Journal 23(3) 2012: 195-212. 

Gastrell and 

Le Cannu 

Gastrell, Lindsay; Le Cannu, Paul-Jean. Procedural Requirements of 

‘Denial-of-Benefits’ Clauses in Investment Treaties: A Review of Arbitral 

Decisions. ICSID Review 30(1) 2015: 78-97. 

Gibson Gibson, Christopher. A Look at the Compulsory License in Investment 

Arbitration: The Case of Indirect Expropriation. American University 

International Law Review 25(3) (2010): 357-422.  

Johnson and 

Volkov 

Johnson, Lise; Volkov, Oleksandr. Investor-State Contracts, host-State 

“commitments” and the myth of stability in international law. The American 

Review of International Investment Arbitration, vol.24, No.3, 2013: 361-

415.  

Miles Miles, Cameron A. Corruption, Jurisdiction and Admissibility in 

International Investment Claims. In Journal of International Dispute 



 

xi 

    

Settlement, July 2012; 3:2, 329–369. 

Mistelis Mistelis, Loukas A. Award as an Investment: The Value of an Arbitral 

Award or the Cost of Non-Enforcement. ICSID Review 28(1) (2013), 2013: 

64-87. 

Mistelis and 

Baltag 

Mistelis, Loukas and Crina Mihaela Baltag. Denial of Benefits and Article 17 

of the Energy Charter Treaty. Penn State Law Review 113(4) (2009): 1301-

1321. 

Paulsson Paulsson, Jan. Jurisdiction and Admissibility. In Global Reflections on 

International Law, Commerce and Dispute Resolution: Liber Amicorum in 

honour of Robert Briner. ICC Publishing, 2005. 

Pouget Pouget, Sophie. 2013. Arbitrating and Mediating Disputes: Benchmarking 

Arbitration and Mediation Regimes for Commercial Disputes Related to 

Foreign Direct Investment. Policy Research Working Paper No. 6632. World 

Bank, Washington, DC. © World Bank. 

https://openknowledge.worldbank.org/handle/10986/16849 License: CC BY 

3.0 IGO. 

Potestà Potestà, Michele. Legitimate Expectations in Investment Treaty Law: 

Understanding the Roots and the Limits of a Controversial Concept. ICSID 

Review 28(1) (2013): 88–122. 

Reed and 

Kuhn 

Beall, Reed; Kuhn, Randall. Trends in Compulsory Licensing of 

Pharmaceuticals Since the Doha Declaration: A Database Analysis. PLoS 

Med 9(1): 2012. 

Reichman Reichman, Jerome H. Compulsory licensing of patented pharmaceutical 

inventions: evaluating the options. J Law Med Ethics 37(2) (2009): 247-263. 

Shore, 

Michou and 

Leathley 

Shore, Larry; Michou, Isabelle; Leathley, Christian. Investment protection: 

protecting investments in a volatile world. In Inside Arbitration – 

Perspectives on Cross-Border Disputes. Issue 1, February 2016: 8-10. 

Szwedo Szwedo, Pietr. Case Comment: (former) Yukos v. Russian Federation before 

the Permanent Court of Arbitration. Journal of International Cooperation 

18(2) (2010): 57-69. 

 

 



 

xii 

    

International Court Cases and Advisory Opinions  

Cited as Complete reference 

Arab 

Jamahiriya v. 

Chad 

Case Concerning the Territorial Dispute (Arab Jamahiriya v. Chad), ICJ, 

Judgment (03-Feb-1994). 

Bosnia and 

Herzegovina 

v. Serbia and 

Montenegro 

Application of the Convention on the Prevention and Punishment of the 

Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 

ICJ, Merits (26-Feb-2007). 

Botswana v. 

Namibia 

Case Concerning Kasikili/Sedudu Island (Botswana v. Namibia), ICJ, 

Judgment (13-Dec-1999). 

Germany v. 

U.S. 

LaGrand Case (Germany v. U.S), ICJ, Judgment (27-June-2001). 

Iran v. U.S. Case Concerning Oil Platforms (Iran v. US), ICJ, Preliminary Objection 

(12-Dec-1996). 

Nicaragua v. 

U.S. 

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. 

U.S.), ICJ, Merits (27-June-1986). 

US — Carbon 

Steel 

Countervailing Duties on Certain Corrosion-Resistant Carbon Steel Flat 

Products from Germany (WT/DS213/AB/R), WTO, Report of the Appellate 

Body (28-Nov.2012). 

 

Miscellaneous 

Cited as Complete reference 

Black’s Law 

Dictionary 

Garner, Bryan. Black’s Law Dictionary. 8
th

 ed. West Publishing, 2004. 

CDC Center for Disease Control and Prevention. “A History of Anthrax”. 

Available at https://www.cdc.gov/anthrax/resources/history/index.html. 

ILC Articles International Law Commission. Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, with commentaries (2001). 



 

xiii 

    

ILC Report International Law Commission. Conclusions of the work of the Study Group 

on the Fragmentation of International Law, adopted by the ILC at its 58
th

 

session (2006).  

Oxford 

Dictionary 

Oxford Dictionary Online Version, available at 

https://en.oxforddictionaries.com/. 

Sullivan Sullivan, Michelle G. Post-Anthrax Public Health Gains at Risk, ACEP 

News (2011), available at https://www.acep.org/Content.aspx?id=82240. 

UNCTAD UNCTAD, “Series on International Investment Agreements II: Fair and 

Equitable Treatment”, United Nations Publication, 2012. 

UNDP United Nations Development Programme. World AIDS Day: record drop in 

cost of HIV treatment, 30-Nov-2015, available at 

http://www.undp.org/content/undp/en/home/presscenter/articles/2015/11/30/

world-aids-day-record-drop-in-cost-of-hiv-treatment.html. 

WHO Data World Health Organization Data on communicable diseases, available at 

http://apps.who.int/gho/data/node.wrapper.imr?x-id=334. 

WIPO World Intellectual Property Organization. The Enforcement of Intellectual 

Property Rights: A Case Book, 3rd Ed. 2012. 

WIPO-DTI Wasescha, Thu-Lang. “TRIPS Agreement and Compulsory Licenses”. 

Regional seminar for certain African countries. Durban, South Africa, 29-31-

January-2013. 

WIPO 

Committee 

Standing Committee on the Law of Patents, Twenty-First Session, Geneva, 

Switzerland, November 3 to 7, 2014, Exceptions and Limitations to Patent 

Rights: Compulsory Licenses and/or Government Use, (Part I). 

 

Treaties  

Cited as Complete reference 

Doha 

Declaration 

The Doha WTO Ministerial 2001 Declaration on the TRIPS Agreement and 

public health, adopted on 14 November 2001. 

ECT Energy Charter Treaty, entered into force on 16 April 1998. 



 

xiv 

    

ICJ Statute Statute of the International Court of Justice, Annex to the 1945 Charter of 

the United Nations, entered into force on 24 October 1945. 

Germany-

Ukraine BIT 

Vertrag zwischen der Bundesrepublik Deutschland und der Ukraine über die 

Förderung und den gegenseitigen Schutz von Kapitalanlagen, entered into 

force on 29 June 1996. 

Netherlands-

Paraguay BIT 

Agreement between the Kingdom of Netherlands and the Republic of 

Paraguay on encouragement and reciprocal protection of investments, 

entered into force on 1 August 1994. 

New York 

Convention 

Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards, entered into force on 7 June 1959. 

Paris 

Convention 

Paris Convention for the Protection of Industrial Property (as amended on 28 

September 1979), entered into force on 1984. 

Switzerland-

Philippines 

BIT 

Agreement Between the Republic of Philippines and the Swiss 

Confederation on the Promotion and Reciprocal Protection of Investments, 

entered into force on 23 Abril 1999. 

TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights, entered 

into force on 1 January 1995. 

UN Charter United Nations, Charter of the United Nations, 1 UNTS XVI, 24 October 

1945. 

U.S.-

Argentina BIT 

Treaty between United States of America and The Argentine Republic 

concerning Reciprocal Encouragement and Protection of Investment, entered 

into force on 20 October 1994. 

VCLT Vienna Convention on the Law of Treaties, entered into force on 27 January 

1980. 

  



 

xv 

    

LIST OF ABBREVIATIONS 

  

ASEAN Association of Southeast Asian Nations 

BIT Mercuria-Basheera Bilateral Investment Treaty 

ECT Energy Charter Treaty 

FET Fair and Equitable Treatment 

FDC Fixed-Dose Combinations 

FPS Full Protection and Security 

ICJ International Court of Justice 

ICSID International Centre for Settlement of Investment Disputes 

IP Intellectual Property 

Law 232/76 Mercuria’s Intellectual Property Law, No. 232/76 

Law 8458/09 National Legislation to Amend Mercuria’s Intellectual Property Law, No. 

8458/09 

LTA Long-Term Agreement 

NHA National Health Authority 

PCA Permanent Court of Arbitration 

PO Procedural Order  

R&D Research and development 

U.S. The United States of America 

USD US-Dollar 

WHO World Health Organization 

WTO World Trade Organization 

 

 



 

1 

 

SUMMARY OF FACTS 

 

1. In January 1998, the Kingdom of Basheera (Basheera) and the Republic of Mercuria 

(Respondent) entered into the Agreement for the Promotion and Reciprocal Protection of 

Investments (BIT).  

2. In April 1998, Atton Boro Limited (Claimant) was incorporated under the laws of 

Basheera. Claimant is a subsidiary of the Atton Boro Group, a leading pharmaceutical 

enterprise that has pioneered research and development efforts to tackle critical epidemic 

diseases that threaten the developing world, such as AIDS and greyscale. From its office in 

Basheera Claimant carries on the group businesses in South America and Africa. Its main 

dealings involve long-term partnerships with the public sector, manufacturing and supplying 

medicines at competitive rates for countries in these regions. 

3. Since 15 April 1998, Claimant owns the Mercurian Patent for Valtervite, a compound 

effective for greyscale treatment that was synthetized after years of intense research and 

development. Greyscale is a chronic, non-fatal and incurable sexually transmitted disease. 

Estimates are that developing Valtervite and bringing it to the market cost more than USD 

1,000,000,000.00.  

4. In May 2004, Mercuria’s National Health Authority (NHA) invited Claimant to make an 

offer for supplying Mercuria with its FDC greyscale medicine, marketed as Sanior. After 

negotiating, they concluded the Long-Term Agreement (LTA). Under the LTA, which was 

to be valid for 10 years, Claimant gave a 25 percent discount rate over Sanior. In order to 

perform the agreement, Claimant invested in a robust manufacturing unit in Mercuria.  

5. In 2007, the order values for Sanior doubled with each quarter, as the number of greyscale 

cases in Mercuria had been grossly underestimated. Claimant purchased land and machinery 

to bolster its production setup and continue to attend NHA’s purchase orders. 

6. In early 2008, in response to NHA’s request for further discount, Claimant offered an 

additional 10 percent and assured it had built capacity to meet the rising demand. The NHA 

nonetheless rejected the offer and demanded an additional discount of 40 percent.  
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7. In June 2008, less than a month after NHA’s Director met privately with the President of 

Mercuria and the Minister for Health to discuss what newspapers reported as budgetary 

problems, the NHA terminated the LTA. Claimant invoked arbitration against the NHA 

under the LTA.  

8. In January 2009, the arbitration under the LTA ended. The Award found that the NHA had 

breached the LTA by terminating it prematurely and ordered it to pay Claimant USD 

40,000,000.00 in damages.  

9. In March 2009, Claimant filed for enforcement, to which the NHA objected on grounds of 

public policy. The Award enforcement proceeding is pending before the High Court of 

Mercuria to the present date.  

10. In October 2009, Mercuria amended its intellectual property legislation to introduce a 

provision allowing for the use of patented inventions without authorization of the owner.  

11. In November 2009, a 50/50 joint venture between Respondent and a private pharmaceutical 

company, HG-Pharma, filed an application before the High Court, asking for a license to 

manufacture Valtervite. The High Court heard the request through a fast-tracked process. 

12. In April 2010, the license to HG-Pharma was granted for an indefinite time, until greyscale 

was no longer considered a threat to public health in Mercuria, with royalties to Claimant 

fixed at 1% of earnings. Respondent has given the generic greyscale medicine to 

neighboring States where Valtervite is patented as well.  

13. By 2014, Claimant had lost nearly two thirds of its market share to the generic greyscale 

medicine.  

14. On 7 November 2016, Claimant commenced arbitral proceedings before the Permanent 

Court of Arbitration (PCA) pursuant to Article 8 BIT. 
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A R G U M E N T S  

1.  THIS TRIBUNAL HAS JURISDICTION OVER CLAIMS RELATED 

TO THE AWARD.  

16. This Tribunal has jurisdiction over claims related to the Award. First, the Award meets all 

investment requirements outlined in Article 1 BIT [1.1.]. Second, the Award embodies an 

investment, either because it crystalizes Claimant’s investment in the territory of Mercuria 

or it is part of a group of operations [1.2.]. 

1.1. The Award meets all investment requirements outlined in the BIT. 

17. The Award is an investment under Article 1(c) BIT, which defines investment as “claims to 

money, and claims to performance under contract having a financial value”. 

18. Under Article 31 VCLT, ordinary meaning is the starting point of treaty interpretation
1
. For 

the sake of clarity, in the event Respondent contends this Tribunal should not apply the 

general rule of interpretation for Respondent did not ratify the VCLT, Claimant asserts that 

Article 31 VCLT is legally binding to interpret the BIT. As the ICJ held in numerous 

occasions, Article 31 VCLT as a whole reflects customary international law
2-3

. WTO case 

law regards Article 31 VCLT as codification of customary law as well
4
. Likewise, the 

customary nature of the VCLT is widely acknowledged in investment arbitration practice
5
. 

In Chevron v. Ecuador, an arbitration based on the U.S.-Ecuador BIT, the arbitral tribunal 

even remarked that, although the VCLT had not been ratified by the United States, it was 

applicable to the case insofar it reflected customary international law
6
. In summary, Article 

31 VCLT reflects customary law, which is applicable to all States, provided that, as in the 

present case, the custom is not local and State is not a persistent objector
7
. Therefore, the 

BIT should be interpreted according to Article 31 VCLT. 

 
1
 Clasmeier, p.8. 

2
 Arab Jamahiriya v. Chad,¶41; Botswana v. Namibia,¶18; Germany v. U.S.,¶99; Iran v. U.S.,¶23. 

3
 Sorel and Eveno,¶31; Weeramantry,¶2.22; Sinclair, p.153. 

4
 US — Carbon Steel,¶61. 

5
 Noble Ventures v. Romania,¶50; Mondev v. USA,¶43; BIVAC v. Paraguay, Decision on Jurisdiction,¶59; 

Eureko v. Poland,¶247. 
6
 Chevron v. Ecuador, Partial Award,¶159;  

7
 ICJ Statute, Art. 38(1)(b); Thirlway, p.106.  
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19. In its ordinary meaning, “claims to money” refers to financial assets
8
. In the Award, 

Claimant has a USD 40,000,000.00 contractual claim to damages, which undeniably is a 

claim to money
9
. In Anglia v. Czech Republic and Saipem v. Bangladesh, the tribunals 

considered the contractual right assured by an award as “claim to money” or as “credit for 

sums of money”, and held an award represents a party’s right to be paid a sum of money
10

.  

20. The BIT object and purpose also supports this conclusion
11

. Its preamble recognizes “the 

importance of providing effective means of asserting claims and enforcing rights with 

respect to investment under national law as well as through international arbitration”
12

. That 

shows that one of the contracting parties’ main intent was providing to investors the 

expectation that arbitral awards would receive the same protection as any other financial 

instruments under the BIT
13

. 

21. Further, the effet utile principle, as part of international law, must also be taken into 

account
14

. Not consider a USD 40,000,000.00 claim to money, recognized in an arbitral 

award, as investment under Article 1(c) BIT would deprive that provision of any meaningful 

effect. 

22. In the event Respondent argues the Award does not fit the territorial requirements, it must be 

noted that the claim to money arose from a contract that was being performed in the territory 

of Respondent. Furthermore, this argument would be merely of form
15

. Although the arbitral 

seat of the LTA arbitration was Reef, the execution of the contract, as well as Claimant’s 

facilities for Sanior's production were in Mercuria
16

. As the Abaclat v. Argentina tribunal 

ascertained, the forum selection clauses have a mere procedural nature and have no relation 

to where the party is supposed to perform its obligations
17

.  

23. Also, Respondent may suggest that this Tribunal should consider the Salini test in order to 

establish whether the Award is an investment, considering economic contribution to 

 
8
 Mistelis, pp.72-73. 

9
 Clasmeier, p.66. 

10
 Anglia v. Czech Republic, p.22,¶151; Saipem v. Bangladesh,¶126. 

11
 VCLT, Art. 31(1). 

12
 BIT, p.32,¶980.   

13
 McLachan, Shore and Weiniger, pp.137-138. 

14
 Clasmeier, p.12. 

15
 BIVAC v. Paraguay, Decision on Jurisdiction,¶101. 

16
 Facts,p.30,¶18; Facts,p.29,¶11. 

17
 Abaclat v. Argentina,¶379. 
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development, risk, duration of contract performance, and profits and returns to the host 

state
18

. However, it arose from a specific context
19

, it is not mandatory
20

 and must not be 

interpreted as a rigid test
21

. The Abaclat v. Argentina tribunal stated that the test could not 

limit the meaning of investment, because neither the convention nor the Contracting Parties 

intended to create such a limitation
22

. 

24. Moreover, the Award fulfills the requirements of being in accordance with Respondent’s 

laws
23

. The provision refers to the validity of the investment, to avoid the protection of 

illegal investments, i.e. those related to corruption
24

. 

25. Therefore, according to the general rule of treaty interpretation, the Award is an investment 

under Article 1(c) BIT.  

1.2. The Award embodies an investment. 

26. The Award is not only an investment in itself, but it also embodies a group of assets that 

constitute an investment. Either the Award crystalized Claimant’s investment in Mercuria 

[1.2.1.] or it is part of a group of operations that constitute an investment [1.2.2.].  

1.2.1. The Award crystalized Claimant’s investment in Mercuria. 

27. If the Award is not considered an investment itself, it necessarily became its development. 

Claimant’s investment started in 1998, when it became the patent holder of Mercurian Patent 

No. 0187204
25

. It then managed to grow as Claimant’s relations with Mercuria straightened. 

Claimant established a solid industrial base in Mercuria
26

, allowing the development of 

public-private partnerships as the Mercuria Comprehensive HIV/AIDS Partnership, and, 

later on, the LTA. Upon the LTA termination, Claimant managed to continue its investment 

in Mercuria through the arbitration proceeding that issued the Award
27

. 

 
18

 Clasmeier, p.61. 
19

 Clasmeier, p.72. 
20

 Schreuer,¶171. 
21

 Clasmeier, p.61. 
22

 Abaclat v. Argentina,¶364. 
23

 Dolzer and Schreuer, p.93; Miles, p.343-344. 
24

 Salini v. Morocco,¶46; Tokios v. Ukraine,¶84. 
25

 PO3, p.50, lines 1574-1575. 
26

 Facts,p.28,¶5. 
27

 Facts,p.30,¶17. 
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28. In White Industries v. India, the tribunal acknowledged the award as an investment, based on 

the concept of its economic value. It held the award does not limit itself to a claim to money, 

but also envisages “the crystallization of the original investment”
28

. Several tribunals have 

expressed the position that rights under a contract (in this case, the LTA) evolve into an 

award
29

. 

29. Respondent may try to repeal this understanding by citing GEA v. Ukraine, in which the 

tribunal found that an award was not an investment under the Germany-Ukraine BIT
30

. 

However, in that case the underlying contract was a settlement and repayment agreement
31

. 

Furthermore, the Germany-Ukraine BIT has a peculiar wording, providing that only “claims 

to funds used to create material or immaterial values and claims to performances having 

such value” are investments32. Moreover, in White Industries v. India, the tribunal criticized 

the GEA v. Ukraine ruling, stating that the decision was an “incorrect departure” from the 

investment tribunals’ jurisprudence on the matter of awards originated by disputes 

concerning investments
33

. 

30. Therefore, even if the Tribunal understands that the Award does not constitute an investment 

in itself, evolving through time and economic contexts, the Award represents the rights and 

financial assets held by Claimant at its current form. 

1.2.2. The Award is part of a group of operations that constitute an investment. 

31. If the Award is not the crystallization of an investment, it necessarily is part of a group of 

operations and assets that consist one. Claimant commenced its investment in Mercuria in 

1998 by registering the patent for Valtervite
34

. Since then, Claimant has made considerable 

expansions, such as enlarging Sanior's manufacturing
35

, establishing a stable group of 

employees in Basheera
36

 and celebrating important contracts, especially with Respondent
37

. 

 
28

 White Industries v. India,¶7.6.10. 
29

 Saipem v. Bangladesh,¶127; White Industries v. India,¶7.6.10; Ata v. Jordan,¶95; Chevron v. Ecuador, Interim 

Award,¶¶185-186. 
30

 White Industries v. India,¶7.6.7. 
31

 GEA v. Ukraine,¶161. 
32

 Clasmeier, p.86. 
33

 White Industries v. India,¶7.6.8. 
34

 Facts,p.28,¶3. 
35

 Facts,p.29,¶11.  
36

 Facts,p.28,¶4. 
37

 Facts,p.29,¶9. 
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32. Such group of monetary assets and commercial transactions are the investment. The tribunal 

in Saipem v. Bangladesh emphasized that it would consider the entire operation when 

determining the existence of an investment, including an initial construction contract, the 

construction itself, warranties, retention of money and arbitration
38

.  

33. IN CONCLUSION, the Award is an investment under Article 1(c) BIT. In addition, the 

Award embodies an investment. Therefore, the Tribunal has jurisdiction over claims related 

to the Award. 

2.  RESPONDENT CANNOT RELY ON ARTICLE 2 BIT TO DENY 

PROTECTION TO CLAIMANT’S INVESTMENT.  

34. Claimant has not been denied the protection of the BIT. First, Respondent’s allegation based 

on Article 2 BIT is untimely [2.1.]. Second, Claimant has substantial business activities in 

Basheera [2.2.].  

2.1. Respondent’s denial of benefits allegation is untimely. 

35. First, it is an issue of admissibility, not subject to Article 21(3) PCA Rules [2.1.1]. Second, 

Respondent is precluded from invoking Article 2 BIT [2.1.2]. 

2.1.1. Denial of benefits is an issue of admissibility not subject to Article 21(3) 

PCA Rules. 

36. In its Response to the Notice of Arbitration, Respondent for the first attempted to deny 

Claimant access to BIT protection under Article 2 BIT
39

. Respondent may argue that the 

objection has been timely submitted by virtue of Article 21(3) PCA Rules, which provides 

that "a plea that the arbitral tribunal does not have jurisdiction shall be raised not later than 

in the statement of defense". However, denial of benefits is an objection to the admissibility 

of the claim, not to the jurisdiction of the tribunal, as Respondent itself has defined
40

.  

37. Even if not already conceded by Respondent, arbitral practice acknowledges that denial of 

benefits is an issue of admissibility
41

. As the ICJ famously distinguished, jurisdiction refers 

to the consent of the parties, the authority of the tribunal and the possibility of a tribunal's 

ruling over any topic of the case, including its merits and admissibility; admissibility, by 

 
38

 Saipem v. Bangladesh,¶110.  
39

 Response, p.16,¶5. 
40

 Response, p.16,¶5. 
41

 Generation Ukraine v. Ukraine,¶¶15.1-15.9. 
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contrast, is founded on a plea other than the merits and refers as to how a claim is worded or 

raised
42

. The tribunal in Achmea v. Slovakia also exhaustively distinguished both concepts 

and reached this conclusion
43

. 

38. In sum, Article 23(1) PCA Rules is not applicable, for denial of benefits is an issue of 

admissibility. It is necessary to examine the appropriate moment to exercise the right to deny 

benefits under the BIT.  

2.1.2. Respondent is precluded from invoking Article 2 BIT. 

39. The right to deny BIT protection has to be exercised actively and with previous notice to the 

investor [2.1.2.1.]. The notice should be given prior to the investment [2.1.2.2.] or, at least, 

before the filing of arbitral proceedings [2.1.2.3.]. In any case, the denial of benefits has only 

prospective effects [2.1.2.4.]. 

2.1.2.1. The denial of benefits clause should be exercised actively with previous 

notice. 

40. Denial of benefits depends much on the particular wording of the clause
44

. In the case at 

hand, Article 2 BIT states that “each Contracting Party reserves the right to deny the 

advantages of this Agreement”, provided that certain requirements are met. 

41. According to its ordinary meaning
45

, “reserve” means that Respondent retains
46

, or keeps for 

itself, the right to exercise the denial of benefits in the future. Consequently, Article 2 BIT 

does not operate automatically – it has to be actively exercised in proper time and conditions 

to produce legal effects
47

.  

42. When interpreting what would be the proper time and condition to invoke Article 2 BIT, this 

Tribunal should rely on the reasoning of previous ECT cases. Although not binding, that 

would contribute to the "harmonious development of international investment law"
48

, 

especially because the wording of ECT's denial of benefits provision is practically identic to 

 
42

 Billiet, pp.197-198; Muchlinski, Ortino and Schreuer, p.919; Paulsson, pp.603-604; Douglas,¶874. 
43

 Achmea v. Slovakia,¶¶111-121. 
44

 McLachan, Shore and Weiniger,¶5.183.  
45

 VCLT, Article 31. 
46

 Oxford Dictionary, entry: reserve. 
47

 Khan v. Mongolia,¶419; Szwedo, p.67. 
48

 Churchill Mining v. Indonesia,¶253. 
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that of Article 2 BIT
49

. Among these decisions are Yukos Cases, Plama v. Bulgaria, Khan v. 

Mongolia, Ascom v. Kazakhstan, Isolux v. Spain, Liman v. Kazakhstan. They all reasoned 

that the denial of benefits clause (i) requires active exercise and notice to the investor
50

, (ii) 

is subject to preclusion, and (iii) has only prospective effects, from the moment the denial is 

manifested.  

43. If that was not the intention, the wording of Article 2 BIT would be as the ASEAN 

Framework Agreement on Services
51

, whose denial of benefits clause states that the 

advantages of the Framework Agreement "shall be denied", implying that it operates 

automatically
52

.  

44. In summary, Respondent has to actively exercise its right to deny BIT protection. Therefore, 

there is an adequate time for the denial of benefits allegation, which is prior to the 

investment [2.1.2.2.] or, at least, before the filing of arbitral proceedings [2.1.2.3.]. 

2.1.2.2. Respondent should have denied the benefits of the BIT prior to the 

investment. 

45. Plama v. Bulgaria was the first decision to analyze the denial of benefits provision and 

played an important role in defining its basic rules
53

. It concluded the adequate moment to 

notify the intention to deny BIT protection is before the investment is made, since 

predictability is essential for developing investment relations. The tribunal reasoned that if 

Respondent could deny the benefits of the treaty at its convenience, Claimant’s legitimate 

expectations of a minimum standard of certainty would be deprived and the investor would 

become a hostage of the host state
54

. 

46. In Khan v. Mongolia, acknowledging the need of a minimum standard of certainty, the 

tribunal ruled that allowing the State to invoke the denial of benefits provision at any time 

after the investment was made would be against the investment treaty’s object and purpose. 

Following the decision in Plama v. Bulgaria, it endorsed the predictability and stated that if 

the claimant could be denied "at any moment after it has invested in the host country, it 

 
49

 ECT, Article 17. 
50

 Gastrell and Le Cannu, p.84.  
51

 ASEAN Framework Agreement on Services, Article VI. 
52

 Plama v. Bulgaria,¶156. 
53

 Mistelis and Baltag, p.1315. 
54

 Plama v. Bulgaria,¶161. 
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would find itself in a highly unpredictable situation"
55

. In the present case, Claimant has had 

an investment for almost twenty years, as it secured patent for Valtervite in 1998
56

. 

47. In summary, Claimant submits that the adequate time for denying BIT protection was prior 

to the investment. 

2.1.2.3. At least, the denial of benefits should have been alleged before the arbitral 

proceedings. 

48. The arise of the dispute constitutes the preclusion landmark, in a way that the notification or 

consultation is only effective if made before it. In Isolux v. Spain, Ascom v. Kazakhstan and 

Ampal-American v. Egypt, the tribunals held this exact understanding, deciding in favor of 

the investors
57

. 

49. In the present case, Respondent denied the advantages of the BIT after the initiation of 

arbitral proceedings
58

. Thus, even if this Tribunal understands that there was no need to 

invoke the denial of benefits before the beginning of the investment, Respondent would still 

be precluded from invoking the clause. 

2.1.2.4. In any case, the denial of benefits has only prospective effects. 

50. Pursuant to a minimum standard of legal certainty
59

, the denial of benefits would have 

effects from the date of the response to the notice of arbitration onwards, affecting future 

disputes but not the present one. As reasoned in the Yukos Cases, a retrospective effect 

would lead to a treatment inconsistent with the promotion and protection of investments
60

. 

As the prospective effect is related to a "reserved right of denial", until the right is exercised, 

Claimant enjoys full protection from the BIT
61

. That was the same understanding of the 

Liman v. Kazakhstan tribunal, which reasoned the right should be exercised explicitly in 

order to materialize the principle of legal certainty
62

. 

 
55

 Khan v. Mongolia,¶426. 
56

 Facts,p.28,¶4. 
57

 Isolux v. Spain,¶715; Ascom v. Kazakhstan,¶745; Ampal-American v. Egypt,¶170. 
58

 Response, p.17,¶10. 
59

 Plama v. Bulgaria,¶163.  
60

 Szwedo, p.64. 
61

 Yukos v. Russia,¶458; Hulley Enterprises v. Russia,¶457; Veteran Petroleum v. Russia,¶514. 
62

 Liman v. Kazakhstan,¶225.  
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51. Overall, Respondent alleged the denial of benefits untimely. The adequate time for the 

allegation was prior to the investment, or at least before the arbitral proceedings 

commenced, in any case with prospective effects. 

2.2. Claimant has substantial business activities in Basheera. 

52. Claimant has real economic relations with Basheera
63

 and materiality in its business 

activities
64

. 

53. First, lack of substantial business activities is commonly attributed to mailbox or shell 

companies
65

, entities that do not have any kind of economical link with the host state, as 

they have “no life of its own, i.e., existing only in papers, without engaging in any 

activity”
66

. That is not the case of Claimant. It has a relevant economic life and continuous 

presence in Basheera, employing strategic staff for almost two decades in the same office 

and managing billionaire properties that can be considered as the core of the company
67

.  

54. Second, Claimant has substance in its business activities. They essentially involved the 

negotiation of important agreements of medicines supply with developing States
68

. These 

relations contributed to Claimant's entrance in the Mercurian market, the commencement of 

Sanior’s manufacturing and distribution to Mercuria's population
69

. To say that such 

activities are not real, substantial or relevant would be the same as to disqualify all 

Claimant's improvements in Mercuria's public health. 

55. Such activities are clearly of great relevance. However, even if they were not, international 

investment law only requires materiality in the sense of concreteness.  

56. In Amto v. Ukraine, the tribunal did not rely on the significance or magnitude of Amto’s 

business activities for finding them substantial, because it was the simple materiality of its 

business that mattered. Amto employed two staff permanently, rented an office, held a bank 

 
63

 Mistelis and Baltag, p.1313. 
64

 Amto v. Ukraine,¶69. 
65

 Szwedo, pp.62-63. 
66

 Mistelis and Baltag, p.1315. 
67

 Facts,p.28,¶4. 
68

 Facts,p.28,¶5. 
69

 Facts,pp.28-29,¶¶5-11. 
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account and paid taxes in Ukraine
70

. Thus, the actual amount of people or the size of the 

office were irrelevant to configure the business' substantiality. 

57. The facts are alike in the present case. Claimant’s main attributions are to carry on business 

in developing countries and, most importantly, to supervise the assignment of valuable 

patents
71

. To perform its activities, Claimant rents an office, holds a bank account, complies 

with its tax obligations and employs permanent staff (manager, accountant, commercial 

lawyer, patent attorney)
72

. If such activities are not eloquent (assuming that only for the sake 

of argument), they still are substantial.  

58. In Pac Rim v. El Salvador, the tribunal endorsed this view, recognizing the lack of 

substantial activities to a shell company that in fact did not exist except in documents. 

Unlike Claimant, the company in that case had no employees, bank account or office space. 

The tribunal ruled the entity should have activities that are "attributable to the 'enterprise' 

itself" to be deemed to have substantial activities
73

. 

59. Therefore, either by recognizing real economic bonds to Basheera or materiality in its 

business, Claimant has substantial business activities in Basheera.  

60. IN CONCLUSION, either by the preclusion or by the existence of substantial business 

activities, Respondent shall not deny Claimant's protection under the BIT. 

3.  RESPONDENT BREACHED ARTICLES 3(2) AND 6(2) BIT. 

61. First, Law 8458/09 contradicts previous specific assurances and international standards of IP 

protection, and brings drastic changes to Mercuria’s legal framework [3.1.]. Second, the 

compulsory license is an arbitrary measure [3.2.]. Third, the compulsory license amounts to 

indirect expropriation [3.3.]. 

3.1. Law 8.458/09 breaches FET. 

62. Law 8458/09 amended Law 232/76 to introduce Section 23C, a novel provision that allowed 

for the use of patented inventions without the authorization of the owner
74

. That in itself 

 
70

 Amto v. Ukraine,¶¶68-69. 
71

 Facts,p.28,¶4. 
72

 PO2, p.48, lines 1510-1515. 
73

 Pac Rim v. El Salvador,¶¶4.66-4.75. 
74

 PO3, p.50, lines 1575-1580; Facts,p.30,¶20.  
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violates Article 3(2) BIT. First, Law 8458/09 contradicted assurances that had been given by 

Mercuria [3.1.1.]. Second, Law 8458/09 is incompatible with international minimum 

standards of IP protection [3.1.2.]. Third, Law 8458/09 brought a drastic change to the legal 

framework of Mercuria through a procedure that lacked transparency [3.1.3.]. 

3.1.1. Mercuria had given assurances that its legal framework would be stable 

and protective of IP rights. 

63. Claimant does not submit that any change in the legal framework breaches the FET 

standard; it submits, though, that the one brought by Law 8458/09 does, because it 

contradicts assurances that had been given by Respondent. A State’s right to regulate may 

derive from its police power, but it has limits
75

. Government assurances are one of them.  

64. Government assurances are "commitments undertaken with respect to investors, or 

undertaken in connection with investments"
76

, which can be found “in the form of contracts, 

licenses and otherwise”
77

. Thus, they play a significant role in investment planning
78

 and, as 

recognized in Electrabel v. Hungary
79

, CMS v. Argentina
80

 and AES v. Hungary
81

, they bind 

the State, enabling compensation on grounds of unexpected regulatory change if 

contradicted, as compliance with such commitments is necessary to guarantee the aims of 

stability and predictability under BITs
82

. 

65. The understanding that assurances given by government authorities may be broad, but are 

not worthless
83

 leads to the conclusion that Law 8458/09 contradicts assurances given by the 

President of Mercuria
84

 and the Minister for Health
85

. Their statements regarding 

Respondent’s commitment to a stable and investor-friendly IP regime represented favorable 

conditions that were incorporated to Claimant’s legitimate expectations
86

.  
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66. On 19 January 2004, the Minister for Health issued a press statement reaffirming Mercuria’s 

commitment to empower and engage patent right holders
87

, because patents were the 

cornerstone of the pharmaceutical industry, and remarking that a stable and progressive IP 

regime was essential for Mercuria’s public health policy. On the same occasion, the Minister 

lauded the success of Claimant’s partnership with the NHA and highlighted the relevance of 

public-private partnerships as a core strategy in Mercuria’s public health policies
88

.  

67. In the following day, the President of Mercuria announced in his verified Twitter account 

that his government would "roll the red carpet for investors"
89

. In other words, it enunciated 

that Mercuria would give a favorable treatment to foreign investors. His Twitter account was 

active, followed by millions, and known as a primary source of information on government 

activities
90

.  

68. The public commitments given by the Minister for Health and by Mercuria’s highest 

executive authority created legitimate expectations that the imposition of non-voluntary 

licenses upon patents would never be on the table in Mercuria. While Mercuria had assured 

it was committed to the stability of its IP legislation, Law 8458/09 overturned this scenario, 

introducing a new provision that breached Claimant’s legitimate expectation to have its 

patent protected for at least a fixed term of 20 years
91

.  

69. Overall, Law 8458/09 breaches the FET because Mercuria had given assurances that its legal 

framework would be stable and protective of IP rights. 

3.1.2. Law 8458/09 set conditions incompatible with international minimum 

standards of IP protection. 

70. Mercuria and Basheera are parties to the TRIPS Agreement
92

. Article 31 TRIPS establishes 

procedural safeguards for the patent holder that must be attended if domestic law provides 

for compulsory licenses. As Law 8458/09 is incompatible with these international minimum 

standards, Respondent has breached Article 3(2) BIT. 
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71. Claimant submits that Article 3(2) BIT cannot be read in clinical isolation from other 

relevant international IP norms because “the international legal system as a whole [is] part of 

the context of every treaty concluded under international law”
93

. This Tribunal should 

consider TRIPS to interpret Article 3(2) BIT because they have a relationship of 

interpretation
94

.  

72. First, the BIT’s preamble acknowledges explicitly that the treaty is built on Mercuria and 

Basheera’s respective rights and obligations under the Marrakesh Agreement
95

. Since 

preambles have contextual and teleological significance
96

, that is revealing of how 

Mercuria’s WTO obligations shape its BIT obligation to accord FET. 

73. Second, “TRIPS sets conditions with which all nations must comply if they elect to provide 

compulsory licenses.”
97

 In other words, TRIPS reflects what the international community 

has agreed as minimum standards for IP protection, especially among WTO members, like 

Mercuria and Basheera. 

74. In sum, this Tribunal should not assess Claimant’s submission that Law 8458/09 breaches 

Article 3(2) BIT against some abstract yardstick, hard if not impossible to define
98

. It should 

give special regard to the content of an international treaty to which Respondent and 

Basheera are parties and which is expressly referred in the BIT preamble.  

75. TRIPS requires the patent owner to have the opportunity to challenge both the decision to 

issue a compulsory license and the royalty rate before the judiciary or a distinct higher 

authority
99

. Mercuria’s law, however, allows the patent holder to question these issues only 

before a two-judge bench of the High Court
100

, the same authority that, under Section 23C 

Law 232/1976, decides upon the application for compulsory license
101

. As Article 31 TRIPS 

was designed to safeguard the legitimate interests of the patent holder by requiring 

independent review of the validity of the license and of the royalty rate, having the High 
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Court deciding and reviewing what it had decided deprives Article 31 TRIPS of its effet 

utile. 

76. As “every party to a treaty must be in principle presumed to intend to keep its treaty 

obligations in conformity with its other obligations under international law”
102

, it is neither 

fair nor equitable to enact a law that contradicts Respondent’s international obligations. 

Therefore, Law 8458/09 violated the FET.  

3.1.3. Law 8458/09 was enacted in a non-transparent manner and brought 

drastic changes to the legal framework of Mercuria. 

77. Under FET, Respondent has the duty to maintain a stable legal framework
103

. In 1998, when 

Claimant invested in Mercuria, the legal framework did not provide for the issuance of 

compulsory licenses
104

. Based on that, Claimant legitimately expected that it would enjoy its 

patent rights in the territory of Mercuria for as long as the patent remained in force. 

Consequently, Law 8458/09 undermined Claimant’s legitimate expectations rooted in the 

legal framework of the time of the investment
105

. 

78. If this Tribunal deems that Respondent could have modified its legal framework, Claimant 

submits that Respondent abused of its regulatory power, because Law 8458/09 was enacted 

in a non-transparent manner and brought a radical change. Although a State has the right to 

regulate its affairs, that is not a one-size-fits-all idea capable of shielding measures that 

unreasonable
106

, total
107

, drastic or discriminatory
108

 from becoming breaches of FET.  

79. FET requires transparency
109

 and communication with stakeholders
110

. As the tribunal in 

Metalclad v. Mexico reasoned, transparency demands no ambiguity, doubt, uncertainty or 

misunderstandings of any kind between investors and governmental authorities
111

. That led 

the tribunal to hold that if a relevant alteration on the state’s legal framework is done without 
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investors’ prior knowledge, there is a violation to FET
112

. The Metalclad reasoning applies 

to the present case, since Mercuria did not make public that legislative changes were 

underway and did not give investors and stakeholders the opportunity to participate in the 

decision-making process. 

80. Furthermore, “for the change not to be too abrupt, the host State should give those affected 

by the change adequate warning, and, where possible, adopt transitional measures”
113

. In the 

case at hand, Respondent neither gave adequate warning to patent-holders nor adopted 

transitional procedures. Rather, it enacted Law 8458/09 on 10 October 2009, and 6 months 

later (17 April 2009) it issued a compulsory license for Valtervite based on the novel 

legislative provision
114

. 

81. In summary, Respondent frustrated Claimant’s legitimate expectations either because it 

breached its duty of maintaining a stable legal framework or because it abused of its 

regulatory powers.  

3.2. The compulsory license was issued in an arbitrary manner. 

82. Licensing Valtervite breached Article 3(2) BIT, for it was issued in an arbitrary manner. 

First, FET encompasses protection against arbitrary measures [3.2.1.]. Second, the license 

did not follow the legal ground and criteria set forth on Mercuria’s own domestic law 

[3.2.2.]. Third, Mercuria has deviated the generic medicine to third countries [3.2.3.].  

3.2.1. FET encompasses protection against arbitrary measures. 

83. Arbitrary measures, by definition, are not fair and equitable
115

. Furthermore, protection from 

arbitrariness may be considered a general principle of law
116

 and a customary international 

law rule of treatment of aliens
117

. 

84. In defining arbitrariness in a legal sense, tribunals have often resorted to the Black’s Law 

Dictionary
118

, which defines “arbitrary” as “1. [a conduct] depending on individual 
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discretion; […] determined by a judge rather than by fixed rules, procedures, or law. 2. […] 

founded on prejudice or preference rather than on reason or fact”
119

.  

85. Overall, for a measure not to be arbitrary it must be backed by the State domestic law
120

 and 

it must be founded on reason, as opposite to found on mere preference
121

. Respondent’s 

issuance of a compulsory license for Valtervite is neither. The licensing did not observe the 

legal criteria and grounds set forth on Mercuria’s own domestic law [3.2.2.] and Mercuria 

deviated the generic medicine to third countries [3.2.3.]. 

3.2.2. Issuing the compulsory license disregarded Mercuria’s own domestic law 

requirements. 

86. First, the requirement of previous mandatory negotiation between the applicant and the 

patent-holder was disregarded [3.2.2.1]. Second, the compulsory license does not fulfill any 

of the grounds set forth in Law 232/76 Section 23C(1), as Sanior satisfied the reasonable 

requirements of the public, it was worked in the territory of Mercuria and it was available at 

a reasonable affordable price [3.2.2.2.]. 

3.2.2.1. Mercuria issued the compulsory license in absence of previous mandatory 

negotiations between the applicant and the patent-holder, as required under 

domestic law. 

87. Mercuria’s IP law required the High Court to consider whether HG-Pharma had made 

efforts to obtain a voluntary license from Claimant in deciding its application
122

. As HG-

Pharma did not attempt to negotiate with Claimant before applying for the compulsory 

license and the High Court granted its request nonetheless, Mercuria disregarded its own 

domestic law requirement. Therefore, the issuance of the license amounts to an arbitrary 

measure.  

88. Respondent may argue that it was facing a national emergency or that the license is for 

public non-commercial use, for which there would be no need for previous negotiations 

between the applicant and the patent-holder under Section 23C(4)(d), final paragraph. 
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However, the incidence of greyscale in Mercuria is not a matter of (a) national emergency or 

urgency, or of (b) public non-commercial issue.  

(a) The incidence of greyscale was not a matter of national emergency or 

urgency.  

89. First, a situation of national emergency or urgency requires formal declaration by the State 

to have legal effects (a.1). Second, neither facts nor data regarding the occurrence of 

greyscale in Mercuria would support that conclusion (a.2). 

(a.1) Respondent itself had not considered greyscale a national 

emergency or urgency.  

90. Claimant submits that this Tribunal should not rule on whether the incidence of greyscale 

was an issue of national emergency or urgency, because Respondent, the agent entitled to 

such task, did not consider greyscale as such. 

91. First, only the State could declare a situation of national emergency or urgency under its 

own laws
123

, in view of its characteristics and necessities
124

. That is, the State has the power 

and the duty to decide and declare when there is a national emergency
125

.  

92. In the present case, neither when the compulsory license was issued, nor to the present date, 

Respondent has declared greyscale as national emergency. It did not provide any notice, to 

Claimant or to the international community, that the incidence of greyscale had acquired the 

status of national emergency in its territory. In fact, the High Court of Mercuria cited “a 

threat to public health” as the underlying reason for granting the compulsory license 

request
126

.  

93. Second, if there were a situation of national emergency, Respondent would have notified 

Claimant, provided that Article 31(b) TRIPS establishes that, if under a national emergency 

situation, the State shall notify the patent-holder as soon as reasonably practicable when a 

license is granted
127

. 
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94. Therefore, the incidence of greyscale is not an issue of national emergency or urgency, 

because Respondent did not consider it as such when issuing the compulsory license for 

Valtervite under Section 23C of Law 232/76.  

(a.2) The data and statistics of greyscale in Mercuria show that 

greyscale could not be considered as national emergency. 

95. In the event this Tribunal deems it could rule on whether the incidence of greyscale was a 

matter of national emergency in Mercuria, Claimant submits that, based on comparative data 

and statistics of epidemic diseases worldwide, including from least-developed countries
128

, 

the incidence of greyscale in Mercuria was not a national emergency. 

96. The vulnerable population for greyscale are working age individuals (15 – 49 years old)
129

. 

Considering the characteristics of greyscale, the disease is alike HIV/AIDS in terms of 

vulnerable population, transmission, chronic nature, incurability, and potential to give cause 

to public health problems
130

. As reliable statistics on greyscale have not yet been produced, 

for the purpose of comparison Claimant submits this Tribunal should consider WHO’s 

statistics on the incidence of HIV/AIDS
131

.  

97. WHO’s database shows the rate of HIV prevalence among adults aged from 15 to 49 (%)
132

. 

In Mercuria, the rate of greyscale prevalence is approximately 0.5%
133

.  

Country Disease 
Compulsory 

license (year) 

Prevalence among 

adults aged from 

15 to 49 (%) 

Zimbabwe HIV/AIDS 2003 18.2 

Mozambique HIV/AIDS 2004 13.7 

Zambia HIV/AIDS 2004 13.4 

Ghana HIV/AIDS 2005 2.9 

Rwanda HIV/AIDS 2007 4.0 

Mercuria Greyscale 2010 0.5 
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98. The table shows that the incidence of greyscale in Mercuria is at least 8 times smaller than in 

any other State that has issued a compulsory license for a HIV/AIDS drug, under grounds of 

national emergency. Comparing to the most affected states, the prevalence can be 36 times 

higher. 

99. Furthermore, unlike most of the listed States, Mercuria is not a least-developed country
134

. It 

can be presumed to have more capacity of dealing with public health issues at the same 

prevalence percentage. 

100. In fact, Respondent’s indicators show that the incidence of greyscale in its territory was 

similar to what occurs in developed and developing countries with HIV/AIDS.  

  

Country 

 

Disease 
Compulsory 

license (year) 

Prevalence among 

adults aged from 

15 to 49 (%) 

Argentina (2005) HIV/AIDS - 0.4 

France (2010) HIV/AIDS - 0.4 

Italy (2005) HIV/AIDS - 0.3 

USA (2010) HIV/AIDS - 0.5 

Peru (2000) HIV/AIDS - 0.5 

Uruguay (2005) HIV/AIDS - 0.6 

Paraguay (2005) HIV/AIDS - 0.4 

Mercuria Greyscale 2010 0.5 

 

101. Considered altogether, the comparative data, the fact that greyscale is a non-fatal disease
135

, 

and that Mercuria’s social development statistics are much different from the ones usually 

found among countries that have issued compulsory licenses on grounds of national 

emergency
136

, indicate that the compulsory license for greyscale was not issued under a 

national emergency or urgency scenario.  

102. Issuing a compulsory license on national emergency or urgency grounds would be possible 

only in extreme unforeseeable and high-risk situations, when national security is at stake, 

such as in the 2001 Anthrax case
137

. In that case, the U.S. were target of a terrorist bioattack 
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using weaponized anthrax
138

, which caused the death of 22.72% of the people that got 

infected with it
139

. Even in the occasion, the U.S. considered the possibility of compulsory 

license, but it ended up settling for a discounted price
140

. 

103. Therefore, the compulsory license was not issued for reasons of national emergency or 

urgency, as Respondent has not declared a situation of that kind. Even if the Tribunal could 

rule on the matter, comparative data and statistics show the incidence of greyscale in 

Mercuria would not justify the issuance of a compulsory license based on national 

emergency or urgency. 

(b) The compulsory license was not for public non-commercial use.  

104. The meaning of public non-commercial use under Section 23C Law 232/76 should be 

clarified by reference to the interpretation given to that term under Article 31 TRIPS, for 

Mercuria is part of TRIPS
141

. 

105. In view of TRIPS context and objectives
142

 of facilitating trade through harmonizing IP 

protection and achieving mutual advantage for producers and users of innovative 

technology
143

, public non-commercial use means government use
144

. Two arguments support 

that conclusion.  

106. First, while Article 31(b) TRIPS states that the requirements for compulsory licensing may 

be waived in situations of public non-commercial use (providing no definition for it), Article 

31(c) TRIPS states that, with respect semi-conductor technology, the only ground 

authorizing compulsory license is “public non-commercial use or to remedy a practice 

determined after judicial or administrative process to be anti-competitive”
145

. 

107. Considering the explicit purpose of Article 31(c) was to establish more restrictive rules for 

semi-conductors licensing, compared to other patents (notably to prevent licensing for war 
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purposes
146

), the ground of licensing for public non-commercial use is narrower than for 

national emergency or urgency. Therefore, in light of the historical concerns underlying 

semi-conductors manufacturing, public non-commercial use reflects government use
147

. 

108. Second, a more expansive interpretation, such as a use “that is not for business” or “that is 

related to the nation’s citizens well-being”, would be against the purposes of mutual 

advantages for producers and users of innovative technology
148

, since it would make 

possible to justify any type of unauthorized licensing. It also would be logically 

incompatible with the more restrictive provision contained on Article 31(c) TRIPS.  

109. In the present case, the compulsory license of Valtervite was not granted for public non-

commercial use, for it was not rendered for government use and it served a commercial 

purpose. 

110. HG-Pharma could sell the FDC drug to the general population, not exclusively to the 

government. Even if governmental participation in the distribution chain could represent 

public use, the fact is Respondent supplies the FDC drug to less than 20% of the affected 

population
149

. Therefore, the licensing was not conceded for government use. 

111. In addition, HG-Pharma is a joint-venture between Respondent and a private corporation, 

which undisputedly seeks profit from its activities
150

. Having a compulsory license with a 

cost of mere 1% royalty for producing a much needed medicine in national scale, without 

R&D costs, tends to be regarded as considerably profitable. 

112. Overall, the compulsory license does not fit the public non-commercial use exemption. 

113. In summary, Respondent has no excuse for disregarding the previous mandatory 

negotiations requirement, prescribed by its own domestic law. Therefore, the issuance of the 

license was an arbitrary measure.  
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3.2.2.2. Sanior satisfied the reasonable requirements of the public, it was worked in 

the territory of Mercuria and it was available at a reasonable affordable 

price.  

114. Section 23C(1) of Mercuria’s IP law provides three grounds upon which an application for a 

non-voluntary license can be made
151

. None of them is met in the present case.  

115. First, the license satisfied the “reasonable requirements of the public”. Claimant used the 

patent to its full extent and managed to deliver to Mercuria's population an effective FDC 

treatment
152

, replacing the obsolete multi-pills treatment. Furthermore, Claimant was 

continuously improving its production setup
153

. 

116. Second, the patent was worked in the territory of Mercuria, as Claimant set up a 

manufacturing unit in Mercuria to produce Sanior
154

. 

117. Third, Sanior was available to the public at a reasonable price. The cost of the FDC pill was 

USD 27.00, and the annual cost of the medicine per patient was less than USD 10,000.00 in 

2005
155

. That price properly represents all the costs incurred by Claimant to develop 

Valtervite, including pre-clinical studies, clinical trials and regulatory clearances
156

. 

Furthermore, when compared to annual costs of similar diseases therapies per patient, the 

FDC cost is lower or equivalent. In early 2000s, the antiretroviral therapy for AIDS, which 

is a chronic, incurable and a STD disease such as greyscale, costed more than USD 

10,000.00 per patient annually
157

, reaching USD 22,000.00 in the U.S.
158

.  

118. Unlike Respondent may allege, Sanior's cost should not be comparable to the generic drug’s 

after the grant of the non-voluntary license, as HG-Pharma did not have to bear any cost 

related to R&D, marketing, legal counsel to obtain regulatory clearances etc. 

119. In summary, the High Court of Mercuria did not consider the grounds established in 

Mercuria’s domestic law, issuing the compulsory license in an arbitrary manner.  
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3.2.3. Mercuria deviated the generic medicine obtained at Claimant’s expense to 

third countries. 

120. Respondent has given the generic version of Sanior obtained at Claimant’s expense to 

foreign countries, which violates FET for it is arbitrary. As the Toto v. Lebanon tribunal 

stated, the investor should not expect a capricious violation of its rights from the host 

State
159

.  

121. Mercuria’s initiative to give the generic medicine to its neighboring States, in which 

Valtervite was patented as well
160

, is capricious and it unjustifiably disrupted
161

 Claimant’s 

business. First, patents are territorial and independent – that is, Claimant’s patent rights 

elsewhere are independent from the Mercurian patent
162

. Second, patent use without 

authorization of the owner is generally limited to domestic supply
163

. Third, the High Court 

granted the compulsory license for the purpose of addressing an alleged public threat in the 

territory of Mercuria
164

.  

122. In sum, the compulsory license for Valtervite in Mercuria could not have affected 

Claimant’s patent rights in others countries. Therefore, Respondent deviated the compulsory 

license of its purpose and harmed Claimant’s patent rights abroad. 

3.3. The effects of the compulsory license amount to indirect expropriation. 

123. Even if this Tribunal deems that the compulsory license was lawfully issued, Claimant 

submits that its effect amounts to an indirect expropriation pursuant to Article 6(2) BIT
165

. 

As the exercise of police power is limited by the BIT and does not free the State from its 

duty to compensate the investor
166

, Mercuria has to provide immediate full and effective 

compensation for interfering with Claimant’s IP rights. 

124. According to arbitral practice, the effect of the State’s measure upon the investment is 

determining for a finding of indirect expropriation
167

. When it comes to compulsory 
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licensing, the degree of interference depends upon the terms of the license, including 

duration and remuneration, the latter being the key factor in whether a license amounts to a 

taking
168

. In the present case, the compulsory license has indefinite duration, until greyscale 

is no longer considered a threat in Mercuria, and royalties were fixed at the unreasonably 

low rate of 1% of HG-Pharma’s earnings
169

. As a result, although Claimant retains the legal 

title of patent holder, Mercuria deprived that right of economic value, rendering it so useless 

that it must be deemed as expropriated.  

125. Claimant’s right became useless because after more than USD 1,000,000,000.00 – none of it 

funded by Mercurian taxpayer – and years invested in R&D, pre-clinical studies, clinical 

trials and regulatory clearances to synthetize Valtervite and bring it to market
170

, Claimant 

lost nearly two-thirds of its market share to the generic manufacturer within 4 years of 

compulsory license
171

. Plainly stated, Claimant was left with a legal title, but deprived of the 

expected economic benefit of having an IP right.  

126. That is the very definition of indirect expropriation: whenever there is a deprivation of 

investors’ economic use and enjoyment of its property, as if the benefits that emerged from 

it ceased to exist, there has been an indirect expropriation
172

. In addition, when addressing 

expropriation caused by a State’s measure, tribunals have also reasoned that the effects of 

the measure must be severe and permanent
173

. The effects of the compulsory license are 

both.  

127. Claimant lost most of its market share, as several distributors indicated they would rather 

buy the greyscale medicine from a generic manufacturing company that did not have to bear 

the risk and the costs of developing it
174

. Without the exclusivity of the patent right – which 

is central to the IP system, as it grants legal protection to a scientific innovation, and 

essential to a patent-based investment in a foreign market
175

 – Claimant had to stop dealing 
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Sanior in Mercuria in 2015
176

. The losses were aggravated because Claimant had invested in 

land and machinery in Mercuria to bolster its Valtervite production unit
177

.  

128. The effects of the compulsory license are also permanent. Tribunals have rendered decisions 

considering as permanent measures that would last from 4 months to a whole year
178

 and 

reasoned that permanency in expropriation cases refers to the non-ephemeral character of the 

taking
179

. As the compulsory license may last for as long Mercuria deems fit, it is non-

ephemeral by definition. 

129. In sum, the compulsory license dramatically reduced the expected economic benefits that 

Claimant had as holder of Mercurian Patent No. 0187204, amounting to an indirect 

expropriation. Therefore, Claimant is entitled to immediate full and effective compensation 

pursuant to Article 6(2) BIT. 

130. IN CONCLUSION, Respondent breached its obligations under Articles 3(2) and 6(2) BIT, 

because Law 8458/09 violated FET, the issuance of the compulsory license was arbitrary 

and the effects of the license amounted to an indirect expropriation. 

4.  MERCURIA IS LIABLE FOR THE CONDUCT OF ITS 

JUDICIARY. 

131. The undue delay of more than 8 years to process the enforcement of the Award breached 

Article 3(2) BIT because Respondent had the obligation of providing effective means of 

asserting claims and enforcing rights [4.1.]. Subsidiarily, the conduct of Respondent’s 

judiciary amounts to denial of justice, under international customary law [4.2.]. 

4.1. Respondent breached its obligation of providing effective means of 

asserting claims and enforcing rights. 

132. The effective means standard overlaps significantly with the prohibition of denial of justice 

under international customary law
180

, which is considered as an element of FET and FPS. 

133. Article 3(2) BIT imposes to the State the obligation to provide FET and FPS to investors of 

the other contracting party, and these obligations encompass the duty to accord to investors 

 
176

 Facts,p.30,¶25. 
177

 Facts,p.29,¶15. 
178

 Azurix v. Argentina,¶313.  
179

 Tecmed v. Mexico,¶116; Metalclad v. Mexico,¶¶106-109; Wena Hotels v. Egypt,¶99.  
180

 Chevron v. Ecuador, Interim Award,¶242. 



 

28 

    

effective means to assert claims and to enforce rights. In Lauder v. Czech Republic, it was 

ruled that the duty to protection and security obliges the host State to have an adequate legal 

system and make the same available to covered investors
181

. 

134. Article 3(2) BIT encompasses the effective means standard. That becomes clearer by virtue 

of the BIT preamble
182

, in which the parties recognized “the importance of providing 

effective means of asserting claims and enforcing rights with respect to investment under 

national law as well as through international arbitration”
183

. In Occidental v. Ecuador, due to 

a common formulation in the preamble of the BIT, the tribunal found that the excerpt “to 

maintain a stable framework for the investment” represented an essential element of FET
184

. 

Therefore, either through FPS or FET, the effective means standard must be applied in the 

present case.  

135. Claimant filed for enforcement of the Award on 3 March 2009, but until this date its request 

has not been judged
185

. Such an 8-year unreasonable delay amounts to a violation of 

Respondent’s obligation to provide effective means to assert claims under Article 3(2) BIT.  

136. In Chevron v. Ecuador, the tribunal reasoned that certain factors must be considered to 

determine whether there was a breach of the effective means standard, including the 

complexity of the case and the claimant’s behavior
186

. In the present case, neither of those 

justify the delay. The Award’s enforcement is of very low complexity, since it does not 

require any evidentiary phase or analysis of the merits. Also, no annulment of the Award 

was pleaded by the NHA in the judicial proceedings
187

. There is also no evidence that 

Claimant’s behavior had any influence on the delay.  

137. The tribunal also ruled that Ecuador breached the effective means standard because the facts 

demonstrated that the court failed to act with reasonable dispatch. In the present case, 

Respondent’s courts also failed to act with reasonable dispatch. From the filing of the 

application for enforcement, on 3 March 2009, and the filing of NHA’s response, on 23 
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February 2011, there is almost 2 years
188

. Also, the NHA was absent from 6 hearings
189

, 

delaying the proceedings without proper justification and with no legal consequences, 

despite Claimant’s submissions that such absences breached Mercurian procedural law
190

. 

Thus, Respondent’s judiciary failed to act with reasonable dispatch and breached the 

effective means standard. 

138. Also, as stated in White Industries v. India, “the relevance of the state's population or the 

current operation of its court system(s) (in assessing the undueness of a delay) is limited” for 

providing effective means of enforcing rights
191

. In this sense, the alleged hurdles of 

Respondent’s judiciary do not excuse the delay considering the obligation to provide 

effective means, which must be measured with an objective, international standard
192

. 

Claimant contends that such international standard should be the average length of 

enforcement proceedings worldwide.  

139. The average time for the enforcement of arbitral awards worldwide is of 557 days
193

, which 

is less time than it took for the NHA to file its response to the proceedings
194

. From the 

filing of the enforcement proceedings, on 3 March 2009, to the last date in which these 

proceedings were adjourned, on 1 January 2017, there are 2862 days, more than 5 times the 

world average. Thus, Respondent fell short of the international standard of effective means 

for enforcing arbitral awards. 

140. Therefore, Respondent breached Article 3(2) BIT due to the conduct of its judiciary. 

4.2. Even if the effective means standard is not applicable, Respondent 

breached Article 3(2) BIT due to denial of justice. 

141. The undue delay of almost 8 years in the enforcement proceedings amounts to a denial of 

justice. As the tribunal on Mondev v. U.S. held on denial of justice, “what is unfair or 

inequitable need not equate with the outrageous or the egregious”
195

.  
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142. In the same sense, in Pey Casado v. Chile, the absence of decision on a period of 7 years 

was considered denial of justice. In its rationale, quoting Jan Paulsson, the tribunal 

considered that delays are even more ruinous than absolute refusal to hear claims, because in 

the latter the claimant at least knows where it stands
196

. Considering this rationale, the delay 

of almost 8 years by the courts of Mercuria to render a decision amounts to denial of justice. 

143. Respondent’s defense that Claimant should “be presumed to have been aware that Mercuria 

is a developing country with an overburdened judiciary”
197

 has no basis. First, it has been 

ruled by international tribunals that overcharged dockets may explain, but not excuse, an 

unreasonable delay
198

. Second, when adhering to the BIT, Respondent assumed the 

obligation to afford to investors FET, which includes the obligation not to deny justice. 

Also, since Mercuria is signatory to the New York Convention
199

, Claimant had legitimate 

expectation that any arbitral award would be duly enforced by Respondent’s domestic 

courts.  

144. Further, considering the inexistence of official statistics on the duration of enforcement 

proceedings in Mercuria
200

, it would be reasonable for Claimant to expect the enforcement 

to take place around the world average of 1.5 year, and not almost 8 years. Respondent may 

allege that the rationale applied in White Industries v. India to set aside the argument of 

legitimate expectation is applicable to the present case, but the situation is very different. It 

was a well-known fact that India’s judiciary was overburdened
201

. In the present case, no 

evidence was presented indicating that Mercuria's judiciary was overburdened at the time of 

the investment. As there are no official data regarding this issue, Claimant cannot be 

presumed to have been aware that an enforcement proceeding would take almost 8 years. 

145. IN CONCLUSION, Respondent breached Article 3(2) BIT, as the 8-year delay in the 

enforcement proceedings amounts to a violation of the effective means standard or, 

subsidiarily, to denial of justice. 
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5.  MERCURIA BREACHED ARTICLE 3(3) BIT.  

146. Respondent is liable under Article 3(3) BIT because it failed to observe its obligations under 

the LTA. First, the conduct of the NHA is attributable to Respondent [5.1]. Second, the 

breach of an obligation that is under the umbrella protection of the BIT is a violation of the 

BIT itself [5.2].  

5.1. The conduct of the NHA is attributable to Respondent. 

147. The conduct of the NHA is attributable to Respondent based on the ILC Articles, which 

codified customary international law on the issue of attribution
202

. Either because the NHA 

is a State organ [5.1.1.], because it exercised governmental authority [5.1.2.] or because it 

was acting under the instructions of Respondent [5.1.3.], the NHA’s acts are in fact 

Respondent’s from the standpoint of international law.  

5.1.1. The NHA is a State organ. 

148. All NHA’s acts should be regarded as acts of Mercuria pursuant to Article 4 ILC Articles, 

since "international law does not permit a state to escape its international responsibilities by 

a mere process of internal subdivision
203

".  

149. The NHA may constitute a public sector corporation under the National Health Authorities 

Act
204

, but an entity may be assimilated to an organ of State even if it does not have that 

status under domestic law
205

. “The degree of actual integration into the legal structure of the 

state is what is crucial for the determination of a State organ
206

.” In the case at hand, 

piercing the formal legal status reveals that the NHA plays a role identical to that of a State 

organ, preparing annual health reports for government use
207

; promoting health prevention 

campaigns and workshops
208

; acting under specific directions of the Ministry of Health
209

; 

contracting
210

 and distributing
211

 medicine supplies across the country. 
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150. In sum, the NHA is a State organ. Responsibility for the termination of the LTA should 

therefore be attributed to Respondent under Article 4 ILC Articles. 

5.1.2. The NHA exercised governmental authority. 

151. If this Tribunal does not consider the NHA as a State organ, Claimant submits that the NHA 

exercised governmental authority. Pursuant to Article 5 ILC Articles, that also engages the 

Respondent’s responsibility
212

. 

152. Respondent has denied responsibility suggesting that the NHA was acting as a contracting 

party when terminating the LTA
213

. That would be telling a story and beginning with in the 

second place. In the second place, the LTA was terminated. But the LTA only was 

concluded, in the first place, because the NHA was given elements of puissance publique.  

153. NHA’s directive is to provide universal healthcare within Mercuria
214

. As the NHA entered 

into the LTA to implement that policy – it did not even market the FDC medicine supply but 

it simply distributed it
215

 – the LTA served an essentially governmental rather than 

commercial interest. 

154. NHA’s situation is similar to that of Spanish entity SODIGA in Maffezini v. Spain, in which 

the tribunal held that “because the acts of SODIGA relating to the loan cannot be considered 

commercial in nature and involve its public functions, responsibility for them should be 

attributed to the Kingdom of Spain”
216

. SODIGA was charged with the implementation of 

Spanish governmental policies relating to industrial promotion as much as the NHA is 

charged with the implementation of Mercurian health policy; in the exercise of their public 

functions, both entities perform acts not normally available to ordinary commercial 

companies. These acts engage State responsibility. 

155. In sum, the LTA is closely connected to NHA’s public functions. Responsibility for the 

termination of the LTA should therefore be attributed to Respondent under Article 5 ILC 

Articles. 
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5.1.3. The NHA was acting under instructions of the Mercurian government. 

156. In the alternative, Claimant submits that whatever its status or function, the NHA was acting 

under the instructions of the Mercurian government, which provides for attribution based on 

effective control, pursuant to Article 8 ILC Articles
 217

.  

157. The NHA acted under the effective control of Mercuria and was but an instrument. At first, 

the Ministry of Health itself invited offers for long-term strategic supply of FDC greyscale 

medicine, acting on NHA’s recommendations
218

. In May 2004, the NHA invited Claimant to 

make an offer, which led to the LTA
219

. In May 2008, the Director of the NHA met privately 

with the Minister for Health and the President of Mercuria to discuss budgetary problems, as 

far as it is known to the public
220

. The following month, the NHA terminated the LTA under 

the subterfuge of unsatisfactory performance
221

. Next thing one knows, Respondent 

amended its legislation and issued a compulsory license for Valtervite, for which Claimant 

had patent protection and which it used to supply under the LTA
222

.  

158. Attribution based on effective control is widely acknowledged as possible in investment 

arbitration practice. In Almas v. Poland, Jan de Nul v. Egypt and White Industries v. India, 

the tribunals all reasoned that when a State has general control over an entity and specific 

control over an act, the particular act in question is attributable to the State and gives rise to 

its international responsibility
223

. It was due to evidentiary matters only that these tribunals 

found no basis for attribution under Article 8 ILC Articles.  

159. In the present case, however, there is plenty of evidence that Respondent had effective 

control over the termination of the LTA by the NHA. The convenient timing of the 

termination, the unreliable contractual grounds given by the NHA to terminate the LTA 

(which have been analyzed and dismissed in the Award)
224

, as well as the subsequent 

developments in Mercuria all add to the conclusion that the NHA terminated the LTA acting 

on specific instructions of the government.  
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160. In sum, more than general control over the NHA, by holding it politically accountable and 

funding it by way of national taxation
225

, Respondent had specific control over the 

termination of the LTA, using the NHA as a vehicle for its own interests. Responsibility for 

the termination of the LTA should therefore be attributed to Respondent under Article 8 ILC 

Articles. 

5.2. The breach of the LTA amounts to a violation of Article 3(3) BIT. 

161. Considering that the conduct of the NHA is attributable to Respondent under international 

law, Claimant submits that Respondent breached Article 3(3) BIT, which provides that 

“each Contracting Party shall observe any obligation it may have entered into with regard to 

investments of investors of the other Contracting Party”
226

.  

162. First, Article 3(3) BIT brings the performance of the obligation arising under the LTA to the 

umbrella protection of the BIT [5.2.1.]. Second, Respondent’s obligation under the LTA is 

mature and properly defined [5.2.2.]. 

5.2.1. Article 3(3) BIT covers every kind of breach of contractual obligation. 

163. Article 3(3) BIT includes obligations arising under contracts in which the State is a 

contracting party. The tribunals in SGS v. Philippines, Eureko v. Poland, Noble Ventures v. 

Romania, BIVAC v. Paraguay, and SGS v. Paraguay all have debated the effects of similarly 

worded articles – common in BITs and dubbed umbrella clauses – and came to that 

conclusion
227

. Their holdings are fully applicable here. 

164. In SGS v. Philippines, SGS alleged that Philippines was in breach of Article X(2) 

Switzerland-Philippines BIT, which reads “each Contracting Party shall observe any 

obligation it has assumed with regard to specific investments in its territory by investors of 

the other Contracting Party”, because it had failed to pay for services due under their 

agreement. The tribunal reasoned that (i) the provision used the mandatory language “shall”, 

which imposed obligations on the parties
228

; (ii) the overriding purpose of the treaty 

supported an effective interpretation so as to resolve uncertainties in favor of protecting 
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investments
229

; and (iii) the states could have restricted the umbrella clause to obligations 

arising under other international law instruments, but they had not done so
230

. That led the 

tribunal in SGS v. Philippines to conclude that the umbrella clause means what it says: it 

brings and incorporates binding obligations under whatever applicable law within the 

framework of the treaty
231

. 

165. In Eureko v. Poland, the tribunal ascertained the meaning of the umbrella clause as well. 

Relying on the VCLT and on the effet utile principle
232

, it reasoned that the umbrella clause 

had two immediate effects: (i) Eureko’s contractual arrangements with the government of 

Poland were subject to the jurisdiction of the tribunal and (ii) breaches by Poland of its 

contractual obligations were breaches of the umbrella clause
233

. 

166. The tribunal in Noble Ventures v. Romania also relied on the VCLT and on the effet utile 

principle when interpreting the umbrella clause
234

. It reasoned that the clause “would be very 

much an empty base unless understood as referring to contracts”
235

. The tribunal referred to 

the object and purpose of investment treaties to support that interpretation as well, 

concluding that any interpretation to the contrary would deprive the investor of an 

international legal remedy in respect of contracts with the State and leave the umbrella 

clause without practical content
236

. 

167. In BIVAC v. Paraguay, Article 3(4) Netherlands-Paraguay BIT provided that Paraguay 

“shall observe any obligation it may have entered into with regard to investments of the 

other Contracting Party”. Given that (i) the words “any obligation” are capacious and on 

plain meaning capable of being read to include contractual arrangements; (ii) the umbrella 

clause appears early on the treaty, in the same provision as that imposing an obligation to 

provide FET; and (iii) interpretation must give the umbrella clause some meaning and 

practical effect, the tribunal held that the umbrella clause establishes an “international 

 
229

 SGS v. Philippines,¶116. 
230

 SGS v. Philippines,¶118. 
231

 SGS v. Philippines,¶117. 
232

 Eureko v. Poland,¶¶247-248. 
233

 Eureko v. Poland,¶¶250, 260. 
234

 Noble Ventures v. Romania,¶50. 
235

 Noble Ventures v. Romania,¶51. 
236

 Noble Ventures v. Romania,¶52. 



 

36 

    

obligation for the parties to the BIT to observe contractual obligation with respect to 

investors”
237

.  

168. In SGS v. Paraguay, the tribunal remarked that permitting the umbrella clause to encompass 

host State commitments of all kinds, including contractual commitments, was the only 

interpretation that would give this clause purpose and effect
238

. 

169. In sum, the context and purpose of investment treaties, the mandatory language of Article 

3(3) BIT, the ordinary meaning of “any obligation”, the effet utile principle, and the location 

of the umbrella clause early in the BIT all support Claimant’s submission. This Tribunal 

should adopt the same reasoning applied in the long line of precedents summarized above to 

hold that Article 3(3) BIT includes the performance of the obligation to pay arising under 

the LTA.  

170. It is possible Respondent will try to persuade this Tribunal to follow the view espoused by 

the tribunal in SGS v. Pakistan as to the effect of umbrella clauses or to import non-textual 

limitations into Article 3(3) BIT relying on El Paso v. Argentina. None of that should be 

accepted. Those are decisions whose reasoning is either flawed or tainted with treaty 

language particularities, which make them unsuitable guidance to the present case.  

171. The SGS v. Pakistan decision, delivered a few months before the SGS v. Philippines 

decision, took a highly restrictive interpretation to the effect of umbrella clauses; an outlier 

approach that has been criticized ever since
239

. Subsequent tribunals have weighed the 

competing analysis and sided with the SGS v. Philippines reasoning for its persuasiveness
240

.  

172. In El Paso v. Argentina, the tribunal indeed concluded that obligations to which the 

umbrella clause refers can only be breached through actions that a commercial counterparty 

cannot take, through abuses of State power, or through exertions of undue government 

influence
241

. However, the tribunal was interpreting the umbrella clause in light of the 

dispute settlement clause of the U.S.-Argentina BIT, which provides for a narrow definition 

 
237

 BIVAC v. Paraguay, Decision on Jurisdiction,¶141. 
238

 SGS v. Paraguay,¶170. 
239

 SGS v. Philippines,¶¶119-126.  
240

 Eureko v. Poland,¶257; BIVAC v. Paraguay, Decision on Jurisdiction,¶¶139-141; SGS v. Paraguay,¶¶169-

170. 
241

 El Paso v. Argentina,¶81. 



 

37 

    

of investment dispute
242

, under which “disputes resulting from a violation of commitment 

given by the State as a sovereign State” were subject to investor-state arbitration
243

. 

173. In the present case, all of that would stand against the plain language of the treaty. Article 8 

BIT establishes that any dispute arising out of or in relation to the BIT shall be settled by 

arbitration. Moreover, as the tribunal in SGS v. Paraguay reasoned when rejecting the 

argument that a breach of contract cannot rise to the level of a breach of the umbrella clause 

unless coupled with additional “sovereign” action, there is no basis to believe that the 

umbrella clause “should mean anything other than what it says”
244

.  

5.2.2. Respondent’s obligation under the LTA is mature and properly defined. 

174. Claimant’s submission does not require this Tribunal to apply the LTA. Instead, Claimant is 

asking this Tribunal to apply Article 3(3) BIT only, in order to secure the performance of a 

specific obligation assumed by Respondent, whose scope is mature and properly defined. 

175. Respondent may try to approbate and reprobate in respect of the LTA, but the contract claim 

has been decided in Claimant’s favor. The contractual stipulation to accept the jurisdiction 

of the LTA tribunal is effective in law and binding on the parties. Claimant followed the 

contractually agreed process to determine that the NHA – whose acts are Respondent’s 

under international law – breached the LTA. The competent tribunal according to the LTA 

forum selection clause rendered the Award in 2009, defining the content and the extent of 

the contractual obligation arising under the LTA
245

. As no application for annulment of the 

Award was filed at the seat of arbitration
246

, which has competence to entertain actions to 

annul or set aside awards
247

, the obligation to pay the amount of USD 40,000,000.00 cannot 

be reasonably disputed.  

176. Respondent has not paid the amount due to date. Given that an umbrella clause serves “to 

provide assurances to foreign investors with regard to the performance of obligations”
248

, 

Respondent is liable under Article 3(3) BIT for failure to perform the obligation to pay 

arising under the LTA. That is Claimant’s treaty claim.  
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177. The distinction between treaty claims and contract claims has long received attention. In 

respect of umbrella clauses, the SGS v. Philippines tribunal remarked that an umbrella clause 

neither convert contract law into questions of treaty law nor change the proper law of a 

contract
249

. The applicable law to the contract itself governs the issue of how much is 

payable under the contract while the BIT, by virtue of the umbrella clause, covers the 

performance of the obligation once it is ascertained
250

. 

178. Following that same reasoning, in BIVAC v. Paraguay, the tribunal found the treaty claim 

was not yet admissible and ordered the stay of proceedings because the contractual dispute 

solution mechanism was still available. It ordered BIVAC to pursue its claims before the 

tribunals of the City of Asunción and concluded that “[if] the Paraguayan courts have 

ascertained Claimant’s claim and the Respondent disregarded the decision, the claim under 

the umbrella clause might then become admissible, depending on the circumstances”
251

.  

179. In the present case, Claimant complied with the contract in every aspect; the contractual 

dispute mechanism was pursued and exhausted; the scope of the contractual obligation is 

properly defined. With all that, the only conclusion left standing is that Respondent failed to 

perform its contractual obligation and, therefore, breached Article 3(3) BIT. 

180. IN CONCLUSION, the termination of the LTA by the NHA is attributable to Respondent, 

by virtue of either structure, function or control, and it amounts to a breach of Article 3(3) 

BIT.  
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PRAYER FOR RELIEF 

181. In light of the above submissions, Claimant requests this Tribunal to declare that: 

182. Claimant’s investments are protected under the BIT because: 

a. This Tribunal has jurisdiction over the claims related to the Award; 

b. Respondent cannot rely on Article 2 BIT to deny protection to Claimant’s 

investment. 

183. Claimant is entitled to receive compensation in value no less than USD 1,540,000,000.00 

with interest as of the date of issuance of the award because: 

c. Respondent did not accord fair and equitable treatment to Claimant’s 

intellectual property investment, and adopted a measure that amounts to an 

indirect expropriation of Claimant’s investment; 

d. Respondent is liable for the conduct of its judiciary concerning the undue 

delay of the enforcement proceedings; 

e. Respondent breached the obligation established in Article 3(3) BIT. 

 

Respectfully submitted on 18 September 2017 by  

Team Fabela 

On behalf of Atton Boro Limited 

 

 


