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STATEMENT OF FACTS 
 

1. The present dispute arises under the “Agreement Between the Republic of Mercuria and 

the Kingdom of Basheera for the Promotion and Reciprocal Protection of Investments” (the 

“BIT”), which entered into force on 9 April 1998,
1

 between the Republic of Mercuria 

(“Mercuria” or “Respondent”) and the Kingdom of Basheera (“Basheera”). Claimant Atton 

Boro Limited (“Claimant”) is a private pharmaceutical company incorporated under the laws of 

Basheera on 5 April 1998.
2
 Claimant initiated this arbitration on 7 November 2016 in response to 

Respondent’s violations of the BIT, including the premature termination of a supply agreement, 

the significant delay in enforcement of an arbitral award, and the enactment of a domestic law 

that violated Claimant’s patent.
3
 

2. Since the 1980s, Respondent has seen a growth in “greyscale” amongst its population. 

Greyscale is a non-fatal disease that causes symptoms such as cracking of the skin.
4
 After years 

of study, regulatory clearances, and clinical trials, Atton Boro Group (“ABG”), Claimant’s 

parent company based in the People’s Republic of Reef (“Reef”), synthesized a treatment 

compound called Valtervite,
5
 which was patented in Mercuria on 12 February 1998.

6
 

3. In April 1998, Claimant was incorporated to carry out business in South America and 

Africa.
7
 For this purpose, a number of patents were assigned to Claimant, including the 

Mercurian patent for Valtervite.
8
 Claimant then rented an office in Bashsera, opened a bank 

account there, and commenced business. Over the years, Claimant has had 2–6 permanent 

employees working in the office, including a manager, an account, a commercial lawyer and a 

patent attorney. Its principal dealings involved long-term public-private collaborations for the 

manufacture and supply of essential medicines. For example, it concluded several agreements 

with Respondent and with its National Health Authority (the “NHA”),
9
 which Respondent 

                                                        
1
 The parties exchanged instruments of ratification on 10 March 1998. R-48. 

2
 R-48. 

3
 R-2. 

4
 R-41. 

5
 R-28. 

6
 R-50. 

7
 R-28. 

8
 Id. 

9
 Id. 
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established in 1998 with the goal of achieving free universal healthcare.
10

 On 19 January 2004, 

the Mercurian Minister of Health (the “Minister”) lauded the collaboration between Claimant 

and the NHA and stated that “a stable, progressive IP regime is essential to the success of public-

private relationships.”
11

 The Minister also reaffirmed Mercuria’s “commitment to empower and 

engage right holders.”
12

 On the following day, the President of Mercuria tweeted that “Mercuria 

will do away with red tape and roll out the red carpet for investors.”
13

  

4. In 2002 Mercuria witnessed an increase in greyscale diagnoses.
14

 In an effort to curb the 

spread of the disease, Respondent launched a nationwide campaign that included partnering with 

private companies to procure medicines at discounted rates.
15

 The Minister was at the forefront 

of this effort.
16

 After receiving recommendations from the NHA, the Ministry for Health invited 

pharmaceutical companies to make offers for the supply of greyscale medicines, and the NHA 

specifically invited Claimant to make an offer to supply its greyscale drug, Sanior, which 

contains Valtervite.
17

 Following negotiations in May 2004, Claimant and the NHA signed a 

Long-Term Agreement (“LTA”).
18

 Under the LTA, Claimant was to supply the NHA with 

Sanior at a 25% discount for 10 years.
19

 Claimant set up its manufacturing unit for Sanior and 

delivered its first consignment by June 2005.
20

 Around 2007, Claimant purchased additional land 

and machinery to bolster its production.
21

  

5. In early 2008, as the number of greyscale cases grew, the NHA demanded renegotiation 

of Sanior’s price.
22

 Noting the scale of the epidemic, Claimant offered an additional discount of 

10% in addition to the original discount of 25%. The NHA rejected this offer and demanded an 

additional discount of 40%, threatening to terminate the contract if its demands were not met.
23

 

On 15 May 2008, the Minister and the President of Mercuria met privately with the Director of 

                                                        
10

 R-39. 
11

 Id. 
12

 R-39.  
13

 R-29. 
14

 R-41. 
15

 Id. 
16

 Id. 
17

 R-29.  
18

 Id. 
19

 Id. 
20

 Id. 
21

 Id. 
22

 Id. 
23

 R-2930.  
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the NHA to discuss national healthcare budget problems.
24

 Less than a month later, on 10 June 

2008, the NHA unilaterally terminated the LTA.
25

  

6. Claimant initiated arbitration against the NHA, and in January 2009, an arbitral tribunal 

seated in Reef issued an award in favor of Claimant (the “Award”), finding that the NHA had 

breached the LTA by terminating it prematurely.
26

  

7. On 3 March 2009, Claimant filed for enforcement of the Award before Respondent’s 

High Court.
27

 Seven years later, the case is still pending.
28

 Since 2009, there have been forty-four 

court dates, seven of which the NHA failed to attend (each time without explanation and each 

time in breach of Mercurian procedural law) and four of which their counsel missed.
29

 Further, 

whenever the NHA requested an extension, adjournment, or rescheduled date—either because it 

was absent or arrived unprepared—the court granted the request every time.
30

  Twice the judge 

was unavailable and on five days the matter was not heard because of lengthy arguments in other 

cases. Those additional seven days meant that a full third of the scheduled court dates were 

wasted, leading to at least twenty-eight months of undue delay.
31

 The NHA was never sanctioned 

for these delays by Respondent’s court.
32

  

8. Adding to the chaos, Respondent passed the “Commercial Court Act” in 2012 and 

Claimant’s case was transferred to the newly constituted Commercial Court.
33

 Confusion ensued 

regarding the jurisdiction of that Court, and after another twenty months, the case was returned 

to the previous court.
34

 Mere months after the Act was passed, Respondent’s Supreme Court 

released two decisions upholding rulings by the Commercial Court in cases to enforce arbitral 

awards.
35

 In contrast, Respondent’s courts have failed to schedule a merits hearing for 

Claimant’s enforcement proceedings after seven years of litigation.
36

 

                                                        
24

 R-30. 
25

 Id.  
26

 Id. 
27

 Id. 
28

 R-50. 
29

 Notice of Arbitration, R-712. 
30

 Id. 
31

 Id. 
32

 Id. 
33

 Id. 
34

 Id. 
35

 R-8–9. 
36

 Id. 
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9. While Claimant patiently awaited vindication in court, Respondent continued to encroach 

upon Claimant’s rights. On 10 October 2009, the President of Mercuria signed the National 

Legislation for its Intellectual Property Law (“Law 8458/09”), allowing for the grant of a non-

voluntary license on certain patents.
37

 The following month, a generic drug manufacturer, HG-

Pharma, petitioned in front of Respondent’s High Court for a license to manufacture Valtervite.
38

 

In contrast to the slow pace of Claimant’s enforcement proceeding, Respondent’s High Court 

granted the license on 17 April 2010 through a fast-track process.
39

 The license only required 

HG-Pharma to pay Claimant 1% of total earnings as royalties.
40

 

10. Respondent has used these generic drugs to treat its population and has shipped them to 

neighboring countries.
41

 The impact on Claimant has been catastrophic. By 2014, Claimant had 

lost nearly two-thirds of its market share, and numerous distributors threatened to terminate long-

standing relationships with Claimant.
42

 In February 2015, the existence of generics forced the 

withdrawal of Sanior from the Mercurian market.
43

 

 

  

                                                        
37

 R-30. 
38

 R-4. 
39

 R-45. 
40

 R-5. 
41

 R-30. 
42

 Id. 
43

 R-31. 
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SUMMARY OF ARGUMENT 
 

11. First, this Tribunal has jurisdiction over the claims related to the Award. The Award is a 

protected investment under Article 1(1) of the BIT. Alternatively, the Award—as a 

crystallisation of Claimant’s rights under the LTA—constitutes part of Claimant’s overall 

investment operation. Either way, the Tribunal has jurisdiction ratione materiae. Claimant also 

perfected Respondent’s standing offer to arbitrate found in Article 8(2) of the BIT by filing a 

Notice of Arbitration with the PCA, granting this Tribunal jurisdiction ratione voluntatis. 

Finally, this Tribunal has jurisdiction both ratione personae and ratione temporis as both parties 

fall under the definition of “investor” and “Contracting Party” found in Article 8(1) of the BIT, 

and this dispute arose after the BIT came into force.  

12.  Respondent cannot deny the benefits of the BIT to Claimant by invoking Article 2 of the 

BIT. Claimant has substantial business activities in Basheera because its presence there meets the 

amount previously required in AMTO, Pac Rim, and relevant commentary. Also, Claimant’s 

activity is not of the type Article 2 was intended to cover because it is common international 

business practice, frequently accepted by tribunals. Even if Claimant does not have substantial 

business activities, Respondent cannot invoke Article 2 now, after commencement of arbitration. 

The plain language of the term “reserve the right” requires prior notice. Respondent knew or 

should have known Claimant’s place of incorporation for the past 12 years. That knowledge 

further undermines the rationale for retrospective invocation of Article 2.  

13. There are three grounds on which Respondent is liable under the BIT. First, Respondent 

defied Claimant’s legitimate expectations and thus failed to accord Claimant fair and equitable 

treatment (“FET”) under Article 3(2) of the BIT. Claimant’s legitimate expectations were based 

on the inclusion of the TRIPS agreement in the BIT. The passage of Law 8458/09 robbed 

Claimant of its exclusive patent and violated expectations based on principles underlying TRIPS. 

Further, the government solicited Claimant’s continued investment through promises of strong 

intellectual property protection, further reinforcing Claimant’s legitimate expectations. 

Respondent cannot escape this responsibility by citing the doctrine of necessity. Budgetary 

shortfalls do not qualify as an “emergency” or “essential security interest” under Article 12 of 

the BIT, which outlines the only circumstances in which this doctrine might apply. Additionally, 

Claimant cannot invoke the customary international law doctrine of necessity. 
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14. Second, the acts of Respondent’s judiciary constitute a denial of justice, breaching the 

fair and equitable treatment protections guaranteed by the BIT. Respondent is liable for the 

conduct of its judiciary. Respondent’s judiciary and the NHA stymied Claimant’s suit by a 

concerted campaign of delay over seven years. These undue delays and malicious 

misapplications constitute a denial of justice. In addition, through the endless delay in its court 

system, Respondent has denied Claimant an effective means to enforce its rights. To the extent 

necessary, Claimant has exhausted local remedies, and Respondent’s supposed status as a 

developing nation is no defence.  

15. Third, the premature termination of the LTA makes Respondent liable under Article 3(3) 

of the BIT, which transforms any breach of obligation by Respondent into a treaty claim. The 

termination was a breach of the NHA’s contractual obligation to Claimant, as found by the Reef 

tribunal, and Respondent can be held responsible for this breach because the NHA is an organ of 

the state or was otherwise directed to act by the state. The language of Article 3(3), in light of the 

object and purpose of the BIT, elevate this breach to a treaty claim. Finally, the previous arbitral 

proceedings do not bar Claimant’s access to legal remedies under the BIT, as the current treaty 

claim is unique and distinct from the original breach of contract claim.  
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ARGUMENT 
 

I. THE TRIBUNAL HAS JURISDICTION OVER CLAIMS RELATED TO THE AWARD  

16. Per Article 8(1) of the BIT, the Tribunal has jurisdiction over “[a]ny dispute between an 

investor of one Contracting Party and the other Contracting Party arising out of or in relation to” 

the BIT, or the “interpretation, application, [or] breach” of the BIT.
44

 The dispute relating to 

Claimant’s Award is just such a dispute as: (A) the Award meets the definition of “investment” 

per Article 1(1) of the BIT, or otherwise constitutes a crystallization of Claimant’s rights under 

the LTA, so that the Tribunal has jurisdiction ratione materiae; (B) Claimant perfected 

Respondent’s standing offer to arbitrate, so that the Tribunal has jurisdiction ratione voluntatis; 

and (C) the dispute arose after the BIT entered in to force and relates to an investment made by a 

protected investor, giving the Tribunal jurisdiction ratione temporis and ratione personae. 

A. The Tribunal Has Jurisdiction Ratione Materiae because the Award Is an 

Investment under Article 1(1) and a Crystallisation of Claimant’s Rights under the 

LTA 

17. The Tribunal may exercise jurisdiction over disputes related “to any investment made by 

an investor of one Contracting Party in the territory of the other Contracting Party.”
45

 Claimant’s 

Award is such an investment: (1) the Tribunal should use the definition of “investment” specific 

to the BIT, which (2) is so broad that the Award itself constitutes an investment as (a) a claim to 

money and/or (b) a change in form of the original investment. Alternatively, (3) even if the 

Tribunal employs an objective definition of “investment,” (a) Claimant’s underlying economic 

operation constituted an investment; and (b) the Award crystallised Claimant’s rights under the 

LTA and is therefore part of the investment operation. The Tribunal thus has jurisdiction ratione 

materiae. 

1. The Tribunal Should Apply the BIT’s Broad Definition of Investment 

18. As lex specialis, the BIT broadly defines the term “investment.” Under BIT Article 1(1), 

an investment is “any kind of asset held or invested directly, or indirectly” by a foreign 

investor.
46

 The BIT then enumerates a non-exclusive list of investments,
47

 including: 

                                                        
44

 R-36. 
45

 R-38. 
46

 R-32. 
47

 BIT Art. 1(1) states an investment is “in particular, though not exclusively” those assets subsequently listed. 
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(a) movable and immovable property...; (c) claims to money...; (d) intellectual 

property rights, including rights with respect to... patents...; or (e) rights, 

conferred by law or under contract, to undertake any economic and commercial 

activity.
48

 

By using phrases like “any kind of asset” and by producing an illustrative list of investments, the 

parties emphasised the intended breadth of their definition.  

19. The Tribunal should utilise the broad definition of investment established by the parties 

in the text of the BIT. Unlike ICSID tribunals,
49

 PCA tribunals are not compelled—by 

convention or binding precedent—to employ a definition of “investment” found outside of the 

treaty text.
50

 At least four PCA tribunals have applied a broad, treaty-specific definition for 

investment,
51

 and rejected the importation of any external criteria.
52

 This PCA Tribunal should 

follow suit. 

20. Moreover, the BIT must be interpreted in light of the VCLT and specifically Article 31, 

which calls for good faith interpretation in “accordance with the ordinary meaning of the terms 

of the treaty in its context and in light of its object and purpose.”
53

 The parties presumably 

provided a broad definition of “investment” because the object and purpose of the BIT is to 

afford mutual assurances and protections to an array of economic involvement.
54

 Were the 

Tribunal to operate outside the BIT-specific definition it would be in danger of counteracting 

these intentions.
55

 In defining “investment,” the Tribunal need only refer to the broad definition 

provided by Article 1(1) of the BIT. 

                                                        
48

 R-32–33. 
49

 Article 25(1) of the ICSID Convention limits the Centre’s jurisdiction “to any legal dispute arising directly out of 

an investment.” Yet, the Convention drafters failed to define investment, leaving ICSID tribunals to apply an 

“inherent” definition of “investment.” See Grabowski, 293. 
50

 See generally, the PCA Rules and the UNCITRAL Rules. Other UNCITRAL tribunals have also rejected an 

“inherent” definition of investment. See, e.g., White Industries ¶¶7.3.1–7.3.2, 7.4.7–7.4.9 (determining the “so-called 

Salini Test… is simply not applicable here” because the case “is not subject to the ICSID Convention”).  
51

 Since 2009, four of the five PCA tribunals that have defined “investment” in investor-state arbitrations employed 

the BIT-specific definition of investment. See Almas ¶¶114–16; Allard ¶¶42–49; Hulley ¶¶429–31; Guaracachi 

¶¶350, 352–55, 365. 
52

 See Guaracachi ¶364 (rejecting definitions provided by ICSID tribunals like Quiborax, which imported 

“‘objective’ definitions of investment created by doctrine and case law in order to interpret Article 25 of the ICSID 

Convention.”). 
53

 VCLT, Art. 31. Mercuria has not ratified the VCLT, but the VCLT is widely considered customary international 

law, see, e.g., Pulau Ligitan ¶37; Phoenix Action ¶75. 
54

 R-32. 
55

 See, e.g., Hulley ¶431 (rejecting respondent’s argument that “investment,” under the ECT, requires an injection of 

foreign capital because such a requirement would “impose upon the parties a definition of ‘Investment’ other than 

that which [they]... agreed to”).  
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2. The Award, as a Claim to Money or a Change in Form of Claimant’s Original 

Investment, Is an Investment under the BIT 

21. Under the VCLT, the terms supplied in Article 1(1) must be interpreted according to their 

“ordinary meaning.” As such, the Award itself qualifies as an investment because it is: (a) a 

claim to money, per Article 1(1)(c); and/or (b) a change in the form of the original investment, 

per the final clause in Article 1(1). 

a. The Award for USD 40,000,000 Is a Claim to Money  

22. Arbitral awards can function as assets, endowing the award-bearing party with “a claim 

to money.”
56

 In Anglia, the tribunal found that the claimant’s “final and binding arbitral award 

granting damages” was an “asset” and that the “damages granted... by the... Award” gave the 

claimant a “claim to money.”
57

 In fact, the claimant’s claim to money remained intact even 

though its debtor under the award became insolvent and was de-registered as a corporation.
58

 

Like Anglia’s award, Claimant’s Award is an asset and a claim to money. 

23. Moreover, any attempt by Respondent to characterize the Award as a mere “legal 

instrument,”
59

 and therefore not an asset or claim to money, should fail. The only tribunal to state 

that a “legal instrument” must remain completely distinct from a claim to money—GEA
60

—has 

been resoundingly condemned as “an incorrect departure from the developing jurisprudence on 

the treatment of arbitral awards.”
61

 Though other forms of legal instruments—legislative acts, 

court writs, wills, etc.—may not grant the bearer a claim to money, an arbitral award can. Here, 

the Award is a legal instrument that directs the NHA to pay Claimant damages.
62

 The Award is 

an investment per Article 1(1)(c) of the BIT. 

b. The Award Is a Change in the Form of Claimant’s Original Investment 

24. Following the BIT’s list of investments, Article 1(1) concludes by establishing that 

“[a]ny change in the form of an investment does not affect its character as an investment.”
63

 In so 

                                                        
56

 R-32.  
57

 Anglia ¶151 (emphasis in original) (interpreting the Czech-UK BIT which, identical to the BIT here, establishes 

that “‘investment’ means any kind of asset belonging to an investor of one Contracting Party in the territory of the 

other Contracting Party,” including claims to money). 
58

 Anglia ¶¶152–53. 
59

 GEA ¶¶142, 161; see also Mistelis, 80.  
60

 GEA ¶¶161–62.   
61

 See, e.g., White Industries ¶¶7.6.7, 7.6.8.  
62

 R-4. 
63

 R-33. 
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doing,
 
the BIT here is relatively distinctive. While other tribunals have stopped short of calling 

an award, qua award, an investment,
64

 these tribunals interpreted BITs that lacked “change in 

form” language.
65

 Contrarily, this Tribunal is tasked with interpreting a BIT that explicitly 

allows for investments to change form. Claimant’s original investment consisted in part of the 

LTA, which “conferred [rights]... under contract, to undertake... economic and commercial 

activity.”
66

 After the NHA terminated the LTA,
67

 the Reef tribunal’s Award changed the form of 

Claimant’s investment. What was first a right conferred under contract became, in the form of 

the Award, a “claim to money.”
68

  

3. Alternatively, the Award—a Crystallisation of Claimant’s Rights under the LTA—

Is Protected as a Part of Claimant’s Investment Operations 

25. The Tribunal can assert jurisdiction ratione materiae over claims related to the Award 

even if the Tribunal applies the objective definition of “investment.”
69

 This is because: (a) 

Claimant’s economic operations constituted an investment as they included a contribution of 

assets, that lasted for a sufficient duration, and that involved the assumption of risk in the 

operation; and (b) the Award crystallised Claimant’s rights under the LTA, and is thus part of 

Claimant’s investment operation.  

a. Claimant’s Economic Operations Satisfy the Objective Criteria of an Investment  

26. Tribunals that have used the inherent definition of investment have employed multi-

factor tests in determining whether an underlying economic activity constitutes an investment. 

The most well-recognized PCA award to apply an inherent definition, Romak, applied a three-

factor test. In Romak an investment is: (1) a contribution of money or assets; (2) extending over 

time; and (3) involving some risk.
70

 Comparatively, many ICSID tribunals have applied the four-

factor “Salini test,” requiring “contribution to economic development of the host state” in 

                                                        
64

 See, e.g., Saipem ¶127; see also, Mistelis, 85–87. 
65

 The definition of “investment” in the BIT differs from the definition in each of the Italy-Bangladesh BIT 

(Saipem); the Australia-India BIT (White Industries); the Jordan-Turkey BIT (ATA); and the Switzerland-Usbekistan 

BIT (Romak).  
66

 BIT Art. 1(1)(e), R-33. 
67

 R-30. 
68

 BIT Art. 1(1)(c), R-32. 
69

 Some tribunals use the term “objective definition.” “Inherent,” as used in Romak, will be used here (¶¶180, 207). 
70

 Romak ¶212. See also Quiborax ¶227, Saba Fakes ¶¶110–1. 
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addition to the three factors outlined above.
71

 Under either a three- or four-pronged test, this 

Tribunal should find that Claimant’s economic operations satisfied each requisite criterion.  

27. Claimant’s economic operation in Mercuria included a contribution of money or assets. 

Rather than restricting its operation in Mercuria to the mere importation of drugs, Claimant “set 

up its manufacturing unit for Sanior in Mercuria.”
72

 Between 2007 and 2008, Claimant 

“purchased land and machinery to bolster its production setup,”
73

 thereby contributing assets to 

the operation. Claimant also met the duration element: Claimant signed the 10-year LTA around 

May 2004,
74

 and supplied Sanior from 2005 to 2008.
75

 Claimant’s economic operation in 

Respondent’s state thus lasted between three and four years, at least as long as the operation of 

the successful claimants in Quiborax.
76

  

28. Further, during the time of its operation, Claimant risked economic loss. For example, 

Claimant could have suffered great losses if, for example, a mutation in greyscale rendered 

Sanior ineffective. Finally, by providing Sanior to combat an “imminent public health concern,” 

and helping Mercuria move towards a novel treatment,
77

 Claimant contributed to Respondent’s 

development. Claimant’s operation in Mercuria thus satisfied each of the three or four criteria of 

the applicable tests.  

b. As a Crystallisation of Claimant’s Rights under the LTA, the Award Constitutes 

Part of Claimant’s Overall Investment  

29. Under an inherent definition of investment the Award is the crystallisation of Claimant’s 

contractual rights stemming from the LTA.
78

 As the crystallisation of Claimant’s rights, the 

Award is an aspect of Claimant’s entire economic operation.
79

 And, since Claimant’s overall 

economic operation constitutes an investment protected under the BIT, the Award is part of that 

investment operation.  

                                                        
71

 Salini ¶52. See also Saipem ¶99. 
72

 R-29.  
73

 R-29. 
74

 R-29.  
75

 R-29. 
76

 Quiborax ¶234 (finding operation running from 2001–2004 met the duration element). 
77

 R-28. 
78

 See, e.g., Saipem ¶¶113–14, 127. 
79

 See, e.g., Claypoole, describing crystallisation in Saipem and White. 
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30. The vast majority of tribunals to employ an inherent definition of investment—whether 

using a three- or four-prong test—have embraced a crystallisation characterisation.
80

 

Crystallisation gained traction in Saipem,
81

 where the tribunal found that the claimant’s “contract 

and the construction project itself were elements of the investment operation” and that the 

claimant’s ICC award was a “crystallisation of the rights and obligations under the contract.”
82

 

The PCA tribunal in Romak followed suit, explaining that the claimant’s award “constitutes the 

embodiment . . . or crystallization of [Romak’s contractual] rights.”
83

 Similarly, this Tribunal 

should find that Claimant’s Award constitutes a crystallisation of Claimant’s rights under the 

LTA, and is part of a protected investment operation.  

B. The Tribunal Has Jurisdiction Ratione Voluntatis Based on Consent of the Parties  

31. Arbitral jurisdiction is entirely consensual.
84

 The parties consented to this Tribunal’s 

jurisdiction. In Article 8(2)(c) of the BIT, Respondent made a standing offer to eligible investors, 

agreeing that a “disputing investor may submit a [BIT] dispute… to arbitration in accordance 

with… the [PCA Rules].”
85

 Per PCA Rules, Respondent thereby “waive[d]… any right of 

immunity from jurisdiction… to which [it]… might otherwise be entitled.”
86

 By filing a Notice 

of Arbitration, Claimant accepted Respondent’s offer to arbitrate,
87

 perfecting a binding arbitral 

contract. The Tribunal thus has jurisdiction ratione voluntatis. 

C. The Tribunal Has Jurisdiction Ratione Temporis & Ratione Personae as the Dispute 

Arose after the BIT Entered into Force and as Claimant is a Protected Investor 

32. This Tribunal has jurisdiction ratione temporis over disputes arising after the BIT entered 

into force.
88

 Claimant invested in Mercuria between 2005 and 2008 and obtained the Award in 

2009.
89

 These events took place after 9 April 1998. This Tribunal also has jurisdiction ratione 

personae. Article 8(1) of the BIT states that a “dispute between an investor of one Contracting 

                                                        
80

 See those decisions described supra at n. 67. Only the highly-criticised award in GEA rejected crystallisation 

(¶¶161–62).  
81

 See Mistelis, 73-78; Sattorova, 276. 
82

 Saipem ¶¶113, 114, 127. See also Sattorova, 276. 
83

 Romak ¶211. See also White Industries ¶7.6.10. 
84

 See Reisman, 745. 
85

 R-36. 
86

 PCA Rules, Art. 1.2. 
87

 See Schreuer, 2. See also BIT Art. 8(2)(a)–(b), R-36. 
88

 R-38, 48. 
89

 R-30. 
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Party and the other Contracting Party . . . shall . . . be settled by arbitration.”
90

 Respondent is a 

BIT Contracting Party.
91

 And, per Section II,
92

 Claimant is an enterprise incorporated or duly 

constituted according to Basheeran laws. Claimant is therefore an “investor” under Article 1(2) 

of the BIT.
93

   

 

II. RESPONDENT CANNOT DENY THE BENEFITS OF THE BIT TO CLAIMANT BY INVOKING 

ARTICLE 2 OF THE BIT 

33. For the past 18 years, Claimant has serviced a vital global portfolio of pharmaceutical 

patents in Basheera. Yet, Respondent now argues that the time and effort of a team of highly-

trained professionals, including a manager, accountant, commercial lawyer and patent attorney, 

do not constitute substantial business activities. (A) This argument cannot succeed because 

Claimant has substantial business activities in Basheera. Furthermore, Respondent has 

collaborated with Claimant for over 12 years and has had ample opportunity to deny benefits to 

Claimant. After inviting Claimant to invest in Mercuria and anchoring Claimant’s legitimate 

expectation with its silence, Respondent cannot now deny Claimant the protection promised by 

the BIT. Therefore, (B) even if this tribunal finds that Claimant does not have substantial 

business activities in Basheera, Respondent cannot invoke Article 2 after the commencement of 

this arbitration.  

A. Claimant Has Substantial Business Activities in Basheera 

34. Article 2 of the BIT provides that: 

Each Contracting Party reserves the right to deny the advantages of this 

Agreement to: (1) a legal entity, if citizens or nationals of a third state own or 

control such entity and if that entity has no substantial business activities in the 

territory of the Contracting Party in which it is organized…
94

  

35. The BIT does not define “substantial business activities.” Under VCLT Article 31, the 

Tribunal should look at the ordinary meaning of the term in context and in light of the object and 

purpose of the BIT.
95

 (1) Claimant has “substantial business activities” in Basheera by any 

                                                        
90

 R-36. 
91

 R-32. 
92

 See infra section II. 
93

 R-33. 
94

 R-33.  
95

 VLCT Art. 31.  
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ordinary meaning of the term; and (2) Claimant’s activities are not the type that Article 2 is 

meant to exclude.  

1. Claimant Has Substantial Business Activities in Basheera under Any Ordinary 

Meaning of the Term 

36. The dictionary definition of “substantial” reads “of considerable importance, size or 

worth.”
96

 Claimant’s activities in Basheera are of considerable size. Since its incorporation, 

Claimant has employed a manager, an accountant, a commercial lawyer, and a patent attorney, 

who have performed regulatory, marketing, sales, legal, tax, and accounting services for a global 

portfolio of patents.
97

 It strains reason to call 18 years of work by a group of highly trained 

professionals insubstantial.  

37. Claimant’s activities in Basheera are also of considerable importance. That “importance” 

matters just as much as “size” was highlighted in AMTO. When examining “substantial business 

activities,” that tribunal observed that “the materiality not the magnitude of the business activity 

is the decisive question.”
98

 Claimant manages and services a global portfolio of epidemic-curing 

drug patents.
99

 That activity is of considerable importance to Claimant’s parent company, which 

specializes in drug patent discovery and delegates to Claimant the crucial task of 

commercializing and servicing the drug patents.
100

 It is also of considerable importance to 

Respondent. Without this regulatory and legal work that Claimant provided from its offices in 

Basheera, it would have been much more difficult to manufacture Sanior and to help Respondent 

combat the Greyscale epidemic.   

38. Further comparison with AMTO confirms that Claimant’s activities exceed the threshold 

amount of presence required. The ECT, at issue in AMTO, has the same “substantial business 

activities” term in its denial of benefits clause, and the tribunal found that AMTO had 

“substantial business activities.”
101

 Yet, AMTO only had two full time staff, compared with 

Claimant’s two to six.
102

 AMTO’s only business activity was participating as a shareholder in 

                                                        
96

 NOAD.  
97

 R-48. 
98

 AMTO ¶69.  
99

 R-28.  
100

 Id. 
101

 AMTO ¶68. 
102

 Id.; R-48. 
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companies, whereas Claimant actively undertook tax, regulatory, and legal work.
103

 AMTO’s 

“small but permanent staff” and its “investment related activities” formed the basis of the 

tribunal’s findings.
104

 Claimant, with more staff and a more expansive list of activities, has 

substantial business activities in Basheera. 

39. Other tribunals and commentators have argued for an even lower threshold for substantial 

business activities, such that the threshold is met when a company engages in activities beyond 

what is merely required to maintain its corporate existence.
105

 The Pac Rim tribunal agreed, 

stating that a holding company with “a board of directors, board minutes, a continuous physical 

presence and a bank account” would have substantial business activities.
106

 Claimant engaged in 

marketing, sales, legal activities,
107

 far more than what is needed to maintain a corporate 

existence.  

2. In Light of the Object and Purpose of the BIT, Article 2 Does Not Cover 

Claimant’s Business Activities because Claimant Adopted its Investment Structure 

at the Outset of the Investment 

40. On the basis of treaty interpretation and Claimant’s presence in Basheera alone, the 

Tribunal should determine that Claimant has “substantial business activities” in Basheera. In 

addition, per VCLT Article 31, the Tribunal should take into account the object and purpose of 

the BIT. Here, Claimant did not engage in the type of activities that Article 2 aims to exclude 

from coverage under the BIT. Admittedly, commentators argue that the purpose of a denial of 

benefits clause like Article 2 is to enable states to exclude companies outside the contracting 

states from benefiting from treaty protection through shell companies.
108

 However, this does not 

apply to Claimant because this purpose must be interpreted in light of common business 

practices and the abuse of rights doctrine.  

41. It is a common business practice to establish a subsidiary in a country to take advantage 

of the investment treaty protections that country affords. The Netherlands, for example, actively 

promotes itself as a place where non-Dutch companies can establish holding companies that will 

                                                        
103

 AMTO ¶68; R-48. 
104

 AMTO ¶69. 
105

 Baumgartner, 115. 
106

 Pac Rim ¶4.71. 
107

 R-48. 
108

 Thorn, 3. 
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then invest in third countries with which the Netherlands has a BIT.
109

 Tribunals have frequently 

accepted this common practice as legitimate when considering the abuse of rights doctrine. For 

example, in Mobil, the claimants—Mobil Corporation et al.—were incorporated in the 

Netherlands and then received 100% of shares of an American company—Mobil CN Holding—

after the American company had made the investment at issue. The Mobil tribunal even 

determined that the sole purpose of this series of maneuvers was to protect Mobil’s investments 

through the Dutch-Venezuela BIT.
110

 Yet that tribunal found this practice to be a “perfectly 

legitimate goal as far as it concerned future disputes.”
111

 Article 2 of the BIT is unlikely to 

prohibit such a common business practice, accepted by multiple tribunals, without more explicit 

language.  

42. Like Mobil and many other companies,
112

 Claimant structured its investment at the outset 

to benefit from treaty protections. No dispute was in prospect until early 2008, after Claimant 

had received the patent for Valtervite and invested through the LTA.
113

 Before 2008 Respondent 

lauded a Comprehensive HIV/AIDS Partnership with Claimant
114

 and “reaffirm[ed] its 

commitment to empower and engage right holders,”
115

 indicating no dispute was imminent. 

B. Respondent Cannot Invoke Article 2 after Commencement of this Arbitration 

43. Even if this Tribunal finds that Claimant does not have substantial business activities in 

Basheera, Respondent’s invocation of Article 2 in its Response to The Notice of Arbitration is 

not timely and thus ineffective.
116

 Respondent cannot deny benefits after commencement of this 

arbitration because (1) it is prohibited by the plain language of Article 2. Further, (2) Respondent 

has had prior opportunities to deny Claimant the benefits of the BIT, and (3) Respondent’s 

opportunistic invocation of Article 2 is counter to international investment policy. 

 

                                                        
109

 Buruma, 13. 
110

 Mobil ¶¶190–91.  
111

 Mobil ¶204.  
112

 ConocoPhillips ¶280; See also Aguas ¶330; See also Tidewater ¶184. 
113

 ConocoPhillips ¶280 (continued and substantial investment after the claimant is established is “evidence telling 

strongly against any finding of treaty abuse”). 
114

 R-39. 
115

 Id. 
116

 R-16.  
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1. The Plain Language of Article 2 States that the Right to Deny Benefits Cannot Be 

Exercised after Commencement of an Arbitration  

44. Article 2 of the BIT states that Respondent “reserves the right to deny the advantages of 

this Agreement….”
117

 The reservation of that right is distinct from the exercise of that right.
118

 

And “a putative covered investor has legitimate expectations of such advantages until that right’s 

exercise.”
119

 Claimant has even better cause to expect benefits of the BIT than a generic putative 

covered investor, because Respondent made specific assurances of protection. Protection of 

legitimate expectation in international law has its origin in the “legal protection from harm 

caused by a public authority resiling from a previous publicly stated position” in any form of 

representation.
120

 The Minister for Health has previously declared his “commitment to empower 

and engage right holders” specifically in the context of public-private partnerships in 

healthcare.
121

 Relying on this strong “publicly stated position” made in 2004, Claimant poured 

investment into Respondent between 2005 and 2008.
122

 Respondent does not have the right to 

upset that expectation by invoking Article 2 after commencement of this arbitration.  

45. A comparison with other treaties that include a denial of benefits clause yields the same 

conclusion. Article 2 of the BIT follows word-for-word Article 17 of the ECT.
123

 Identically 

worded treaties should be given the same meaning.
124

 Article 17 of the ECT was interpreted to 

have only prospective effect in Plama,
125

 Liman,
126

 Yukos,
127

 and Ascom.
128

 Article 2 of the BIT 

should be interpreted the same way. Additionally, Article VI of the ASEAN Framework 

Agreement on Services, which was signed before the BIT,
129

 uses the phrase “shall be denied” in 

its denial of benefits clause.
130

 The failure of Respondent and Basheera to adopt the same 

                                                        
117

 R-33.  
118

 Plama ¶155; See also Liman ¶224 (“To reserve a right, it has to be exercised in an explicit way.”). 
119

 Plama ¶161.  
120

 Potestà, 7.  
121

 R-39.  
122

 R-29.  
123

 ECT Part III. ECT only denies the advantages of Part III of the ECT while Article 2 denies the benefits of the 

BIT in its entirety. The difference is insignificant for this purpose because Part III of the ECT is the part containing 

Investment Promotion and Protection. 
124

 Schreuer III, 7. See also Enron ¶47.  
125

 Plama ¶161.  
126

 Liman ¶224. 
127

 Yukos ¶458.  
128

 Ascom ¶745.  
129

 AFAS Art. XIV.  
130

 AFAS Art. VI. [emphasis added]. 
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language, which denies benefits automatically, is evidence that they intended for prior 

notification to be necessary.
131

 

2. Respondent Failed to Deny Claimant the Benefits of the BIT despite Having Ample 

Opportunities to Do So 

46. Outside of the denial of benefits context, it is well settled that if a host state has notice of 

a claimant’s corporate structure, the host state cannot then object to jurisdiction on that ground. 

In Saluka, the Czech Republic objected to the tribunal’s jurisdiction on the grounds that the 

claimant was a shell company incorporated in the Netherlands, without any substantial business 

activities in the Netherlands.
132

 The tribunal found that it had jurisdiction, primarily on the basis 

of treaty language.
133

 But it was “confirmed in the appropriateness” of its decision because 

Czech authorities knew about Saluka’s corporate structure all along.
134

 

47. Respondent knew or should have known about Claimant’s activities in Basheera. The 

NHA is an instrumentality of the Mercurian government. It had a prior relationship with 

Claimant in the Mercuria Comprehensive HIV/AIDS partnership,
135

 negotiated with Claimant 

before signing the LTA,
136

 and had a lengthy dispute with Claimant before another arbitral 

tribunal and then in Mercurian courts.
137

 Respondent even knew enough about Claimant’s 

business model and portfolio of patents to specifically invite Claimant to make an offer for the 

supply of Sanior.
138

 Respondent cannot now argue that it knew nothing about Claimant’s 

business activities in Basheera after a 12-year relationship. The Tribunal should base its decision 

on the plain language of Article 2, however, it should also be “confirmed in the appropriateness 

of the decision”
139

 by the ample opportunities Respondent had had to invoke Article 2.  

 

                                                        
131

 Plama ¶156.  
132

 Saluka ¶239. 
133

 Saluka ¶241. 
134

 Saluka ¶242; See also Aucoven ¶130–32 (holding Aucoven did not mislead Venezuela on the jurisdictional 

consequences of its corporate restructuring because Venezuela was well aware of the nationality of Aucoven); See 

also Niko ¶205–06 (holding Bangladesh’s consent to arbitration was not abused because it was presumed to know 

Niko’s nationality from its identification in an agreement); See also Mobil ¶192 (holding no abuse of rights because 

Venezuela was informed of Mobil’s change in nationality).  
135

 R-39. 
136

 R-29.   
137

 R-30. 
138

 R-29.  
139

 Saluka ¶242.  
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3. Respondent’s Opportunistic Invocation of Article 2 Is also Counter to International 

Investment Policy 

48. The BIT has an express purpose of promoting “greater economic cooperation between” 

Basheera and Mercuria.
140

 This is similar to the ECT’s express objective of “establishing “a legal 

framework in order to promote long-term cooperation in the energy field.”
141

 That objective has 

repeatedly been held to be incompatible with a retrospective application of denial of benefits.
142

 

After an investment is made in the host state, the investor can no longer plan its business affairs 

to fit within the BIT’s protections.
143

 Claimant planned its business affairs in Basheera precisely 

to meet the criteria of investment treaties. To deny benefits retrospectively now would diminish 

investment activities
144

 and frustrate the BIT’s express purpose of promoting economic 

cooperation.  

49. Because Respondent had ample opportunities to identify Claimant’s corporate structure, 

the policy rationales behind Rurelec and Pac Rim do not apply here. The ability of respondent 

states to monitor investors is the distinguishing factor between awards that allow retrospective 

effects and those that do not.
145

 The Rurelec tribunal accepted retrospective application of denial 

of benefits because they inexplicably believed that “it is only when a dispute arises that the 

respondent State will be able to assess whether [denial of benefits] requirements are met.”
146

 The 

Pac Rim tribunal accepted retrospective application because a decision to deny benefits “requires 

careful consideration and, inevitably, also time.”
147

 Neither policy consideration is cogent here 

because Respondent was on notice of the investor’s corporate structure for 12 years but still 

failed to act.  

 

 

 

                                                        
140

 R-32. 
141

 ECT Title I.  
142

 Yukos ¶458 (“To treat denial as retrospective would […]be incompatible with the objectives and principles of the 

Charter.”). See also Liman ¶225 (“Such long-term co-operation requires, and it also follows from the principle of 

legal certainty, that an investor must be able to rely on the advantages under the ECT”). 
143

 Plama ¶161. 
144

 Wagner, 8 (“Legal uncertainty implies higher transaction costs” leading to lower investment) 
145

 Gastrell, 94.  
146

 Guaracachi ¶379.  
147

 PacRim ¶4.84.  
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III. RESPONDENT’S GRANT OF A LICENSE FOR VALTERVITE TO HG PHARMA PURSUANT TO 

LAW 8458/09 BREACHED FAIR AND EQUITABLE TREATMENT  

50. Respondent failed to accord Claimant fair and equitable treatment as required under 

Article 3(2) the BIT because Respondent violated Claimant’s legitimate expectations. (A) 

Claimant’s legitimate expectations about its patent rights are in part established by the TRIPS 

Agreement; (B) under Article 31 of the TRIPS Agreement, Respondent frustrated Claimant’s 

legitimate expectations with regard to unauthorized use of its patented drug; and (C) Respondent 

further frustrated Claimant’s legitimate expectations that it created through its representations 

regarding a stable regulatory regime. Lastly, (D) Respondent cannot justify the passage of Law 

8458/09 by citing essential security interest under Article 12 of the BIT or the customary 

international law doctrine of necessity.  

A. Claimant’s Legitimate Expectations about its Patent Rights Are in Part Established 

by the TRIPS Agreement  

51. Article 3(2) of the BIT states that: “[i]nvestments and returns of investors of each 

Contracting Party shall at all times be accorded fair and equitable treatment...”  This standard 

incorporates, among other things, principles of transparency, stability, compliance with 

contractual obligations, procedural propriety and due process, good faith, and freedom from 

coercion and harassment.
148

 Specifically, protection of legitimate expectations is an essential 

component of FET and any act or omission that frustrates an investor’s legitimate expectations 

amount to a violation of FET.
149

 

52. Both Basheera and Respondent are party to the TRIPS Agreement,
150

 which provides a 

basis for Claimant’s legitimate expectations. Article 31(2) of the VCLT states that the preamble 

of a treaty is an integral part of the text, provides the context of the treaty, and informs its object 

and purpose.
151

 Numerous tribunals have referred to the preamble in determining the scope of 

fair and equitable treatment.
152

 In the current preamble of the BIT, the parties agreed to respect 

their obligations under the Marrakesh Agreement and other agreements to which they are both 

parties,
153

 including the TRIPS Agreement and the Doha Agreement.
154

  

                                                        
148

 Rumeli ¶610; Sergei ¶253. 
149

 Lemire ¶264; Saluka ¶302. 
150

 R-48. 
151

 VCLT Art. 31.  
152

 Occidental Exploration ¶183; CMS ¶274; LG&E ¶124. 
153

 R-32. 
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B. Under Article 31 of the TRIPS Agreement, Respondent Frustrated Claimant’s 

Legitimate Expectations by Licensing Unauthorized Use of Claimant’s Patented 

Drug 

53. Respondent’s granting of the non-voluntary license did not comply with its international 

obligations regarding compulsory licensing, specifically Article 31 of the TRIPS Agreement, for 

several reasons. First, there is no indication in the record that Respondent attempted to obtain 

Claimant’s authorization to produce Valtervite prior to the unauthorized use, as is required in the 

majority of cases by TRIPS Article 31(b). Second, the use of Valtervite was not limited to its 

initial purpose of domestic use, as required under Articles 31(c) and (f) of the TRIPS Agreement. 

Even if the legislation was intended to target the domestic health crisis, Respondent did not limit 

the drug to domestic use, and instead gave Valtervite away to three neighboring states where it 

was patented.
155

 Third, Respondent is not a least-developed country
156

 and therefore was not 

exempt from Article 31 of the TRIPS Agreement.
157

 Finally, the Doha Convention, while 

emphasizing the importance of treating public health crises, reaffirms the commitments under 

TRIPS and does not eliminate any of the requirements mentioned above.
158

  

C. Respondent Frustrated Claimant’s Legitimate Expectations Created by 

Respondent’s Representations Regarding a Stable Regulatory Regime 

54. In addition to the TRIPS Agreement, Respondent has made numerous representations to 

Claimant that it was a country with a stable legal regime and a particular commitment to protect 

intellectual property rights of investors. Representations that give rise to legitimate expectations 

can be implicit and non-specific.
159

 For example, in Lemire, the tribunal found that Ukraine’s 

general economic trend towards privatization contributed to the claimant’s legitimate 

expectations.
160

 In the present case, Respondent has made similar representations. Before Law 

8458/09, Respondent had no express legislation regarding compulsory licenses.
161

 Just as the 

general trend to towards privatization was significant for legitimate expectations in Lemire, the 

fact that Claimant had no express compulsory licensing law before Law 8458/09 significantly 

contributed to Claimant’s legitimate expectations.   

                                                                                                                                                                                   
154

 R-48. 
155

 R-50. 
156

 R-48. 
157

 Doha, item 7. 
158

 See generally, Id. 
159

 Toto, Jurisdiction ¶159; Saluka ¶329; Electrabel ¶7.78; International Thunderbird ¶32. 
160

 Lemire ¶266. 
161

 R-50. 
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55. Further, Respondent made additional representations to encourage Claimant’s continued 

investment. Such assurances made by host states to encourage further investment should be taken 

into account when determining legitimate expectations, as in Kardassopoulos.
162

 In 2003, the 

President of Mercuria tweeted that “Mercuria [would] do away with red tape and roll out the red 

carpet for investors.”
163

 And in 2004, a Statement by the Minister for Health acknowledged the 

importance of patent protection and “reaffirm[ed Respondent’s] commitment to empower and 

engage right holders.”
164

 After years of assurance from Respondent, Claimant was lured into 

making additional investments, including purchasing land and machinery in 2005 and again in 

2007.
165

 The abrupt change in Respondent’s regulatory structure took Claimant completely by 

surprise and forced Claimant to stop dealing Sanior in Mercuria.
166

  

D. Respondent Cannot Justify the Passage of Law 8458/09 by Citing Essential Security 

under Article 12 of the BIT or the Customary International Law Doctrine of 

Necessity  

56. Respondent may argue that the increase in incidences of greyscale left it no choice but to 

pass Law 8458/09, and that its action in the face of this dire situation precludes a finding of 

wrongfulness. However, the situation (1) does not quality as an “emergency in international 

relations” under BIT Article 12; and (2) does not meet the requirements of the customary 

international law doctrine of necessity.  

1. The Situation in Mercuria Does Not Qualify as an Essential Security Interest 

under Article 12 of the BIT 

57. Respondent may argue that under Article 12, it retains the right to “take action necessary 

for the protection of its essential security interests in time of… emergency in international 

relations.”
167

 However, the spread of a non-fatal disease for which medical treatment is available 

is not an “emergency in international relations.” Respondent’s unwillingness to pay a fair price 

for Sanior is merely a budgetary decision, and cannot be excused by Article 12.  

                                                        
162

 Kardassopoulos ¶¶434–441. 
163

 R-29. 
164

 R-39. Eastern Sugar, para 244 (The Eastern Sugar tribunal accepted various newspaper articles and a statement 

by the respondent's agricultural ministry as evidence of government policy.) 
165

 R-29. 
166

 R-31. 
167

 R-38.  
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58. Further, the BIT does not include provisions that would have created such an exception, 

such as the common language used in other BITs that reference maintaining “public health.”
168

 

Even more general references to “public order,” or a “national emergency” could be argued to 

provide grounds for excepting responsibility for policies taken in response to an epidemic,
169

 but 

the parties explicitly excluded these items. This Tribunal should respect the narrow set of 

expectations intended by the parties to the BIT. 

59. Even if this Tribunal were to construe Article 12 more broadly so as to include a national 

emergency, Respondent’s situation does not rise to this level. The collapse of Argentina’s 

economy in the early 2000s was found by the tribunal in CMS to not meet the level of “national 

emergency,” despite a catastrophic economic damage.
170

 Argentina saw a drop of 60% in the 

stock market; 40% of the Central Bank’s reserves were wiped out; and 25% of the working 

population suffered from unemployment.
171

 The effects of greyscale are far less severe. 

According to the World Health Organization, the threshold for a medical emergency is a 

mortality rate of 1 in 10,000 per day.
172

 In Mercuria this would imply over 2.4 million deaths 

annually related to the disease. Given that the disease is non-fatal, and that Respondent had only 

266,298 total confirmed cases as of 2006, the current outbreak falls far below emergency 

levels.
173

 While any widespread outbreak of disease is unfortunate, lowering the threshold of 

necessity to include the limited spread of a nonfatal disease undermines global intellectual 

property norms and actively harms the development of much needed medical care. 

2. The Customary International Law Doctrine of Necessity Does Not Apply to the 

Situation in Mercuria 

60. The doctrine of necessity is defined in Article 25 of the ILC Articles and requires that the 

action taken be “the only way for the state to safeguard an essential interest against a grave and 

imminent peril.”
174

 In order to claim a necessity defence, all of the elements of this test must be 

met.
175

 However, Respondent’s reaction to the situation in Mercuria failed to meet the following 

three elements: (i) The passage of Law 8458/09 was not an “essential interest” of the invoking 

                                                        
168

 German Model Treaty, Sweden-Russia BIT, Russia-Hungary BIT. 
169

 U.S.-Armenia BIT, Art. X. 
170

 CMS ¶¶363-364; but see LG&E ¶226. 
171

 LG&E ¶¶232–37. 
172

 ODI/HPN, 52. 
173

 R-41. 
174

 ILC Articles, Art. 25. 
175

 CMS ¶331. See also Bjorklund, 475. 
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state; and (ii) the passage of Law 8458/09 was not the “only means” by which Respondent could 

have reacted to the crisis. Finally, (iii) Respondent’s reliance on the necessity doctrine is 

precluded because Respondent contributed to its own situation.  

a. The Passage of Law 8458/09 Was Not an “Essential Interest” of Respondent  

61. In order to claim necessity, the ILC has indicated that the “essential interest” referenced 

in Article 25 must be “a vital interest, such as political or economic survival.”
176

 This has been 

interpreted by tribunals to preclude a necessity defence in situations such as Respondent’s. In 

CMS, the tribunal found that a severe economic crisis in which the economy shrank 28% over 

four years did not meet the “essential interest” requirement.
177

 By contrast, Respondent faced a 

disease affecting less than 0.4% of its population, and according to the NHA’s Annual Report 

could have purchased the necessary drugs from Claimant and stayed within the national 

healthcare budget.
178

 Given these facts, this Tribunal should find Claimant’s passage of Law 

8458/09 was not in the “essential interest” of Respondent.  

b. The Passage of Law 8458/09 Was Not the “Only Means” by which Respondent 

Could Have Reacted to the Crisis.  

62. In order to invoke the necessity defence, a state must have no other possible means by 

which to guard its vital interest other than breaching its obligation.
179

 Any actions “beyond the 

bare minimum necessary to preserve the essential interest would not be excused by necessity.”
180

 

For example, in CMS, the tribunal found that there were other, less severe policy alternatives that 

Argentina could have taken to combat the economic crisis other than devaluing its currency.
181

 

Similarly, in the present case Respondent had the opportunity to obtain drugs through its contract 

with Claimant for the supply of the Sanior to treat the population.
182

 This Tribunal should 

therefore find that the passage of Law 8458/09 was not the “only means” by which Respondent 

could have reacted to the rise of greyscale.  

 

                                                        
176

 ILC Articles Ago Report, Add. 5-7.  
177

 CMS ¶320.  
178

 R-43. 
179

 Bjorklund, 483. 
180

 Id. 
181
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182
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c. Reliance on the Necessity Doctrine is Precluded because Respondent 

Contributed to its Own Situation 

63. If a state has contributed to the situation of necessity it may not invoke this defence.
183

 

This contribution must be “sufficiently substantial and not merely incidental or peripheral.” This 

stems from the general principle of law that a party should not be able to take legal advantage of 

its own fault.
184

 In Gabcikovos, the ICJ rejected Hungary’s necessity defence because Hungary 

had contributed to its own situation of environmental necessity when it entered into a treaty to 

build a dam that it knew would have a severe environmental impact.
185

 In the current case 

Respondent may attempt to claim that it needed to pass Law 8458/09 because it had no way to 

access greyscale mediation. However, Respondent directly caused this crisis by terminating the 

LTA with Claimant 18 months before. If Respondent had honored its contractual obligations, it 

would have had access to as much greyscale medication as it needed—at a 35% discount.
186

 

 

IV. RESPONDENT IS LIABLE UNDER ARTICLE 3 OF THE BIT FOR THE CONDUCT OF ITS 

JUDICIARY IN RELATION TO THE ENFORCEMENT PROCEEDINGS 

64. Respondent’s judiciary has flouted international norms of due process through a 

campaign of intentional delay that has spanned seven years. The BIT protects against these kinds 

of acts through the FET standard found in Article 3(2),
187

 which includes a prohibition against 

denial of justice.
188

 A denial of justice occurs when a court “willful[y] disregard[s] due process 

of law… which shocks, or at least surprises, a sense of judicial propriety.”
189

 A court disregards 

due process when it subjects a suit by a foreigner to “undue delay,” or if it “clear[ly] and 

malicious[ly] misappl[ies] the law.”
190

 Additionally, the BIT “recogniz[es] the importance of 

providing” investors with an “effective means of asserting claims and enforcing rights,”
191

 a 

guarantee that is also encompassed by the denial of justice protection.
192

 Here, the actions of 

                                                        
183

 Crawford, 185.  
184

 Enron ¶311.  
185

 ¶46. 
186

 R-31.  
187

 R-34. 
188

 Paulsson, 7071; Loewen ¶¶128-29. 
189

 Mondev ¶¶120, 127 (stating that, for denial of justice, “[t]he test is…whether the shock or surprise [of] an 

impartial tribunal leads…to justified concerns as to the judicial propriety of the outcome.”). 
190

 Azinian ¶¶102-03. 
191

 R-32. 
192
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Respondent’s judiciary constitute a denial of justice because (A) it subjected Claimant’s 

enforcement action to undue delay; or, alternatively, (B) Respondent’s courts misapplied the law 

clearly and maliciously; and, in any event, (C) Respondent failed to provide Claimant with an 

effective means to enforce its rights. Further, (D) Respondent cannot be excused by claiming 

status as a developing country or by claiming an overburdened court system, and (E) to the 

extent necessary, Claimant has exhausted local remedies. 

A. Seven Years of Undue Delay, Perpetrated by Respondent’s Judiciary in Favor of 

Respondent’s State-Owned Entity, Constitutes a Denial of Justice 

65. To assess whether court proceedings have been so delayed that they “shock[], or at least 

surprise[], a sense of juridical propriety,”
193

 tribunals examine the behavior of the courts and 

litigants, the need for swiftness, and the complexity of the proceedings.
194

 In the present case, (1) 

the actions of Respondent’s judiciary and the NHA amount to an orchestrated campaign to 

unduly delay Claimant’s suit, (2) which is a straightforward enforcement action that should have 

been resolved quickly. 

1. Respondent’s Judiciary and the NHA Caused a Denial of Justice by Delaying 

Claimant’s Enforcement Action  

66. Delays on the part of a court alone can constitute a denial of justice.
195

 In Pey Casado, 

Chilean courts refused to decide the merits of an investor’s expropriation claim for seven 

years,
196

 and the tribunal ruled that this delay constituted a denial of justice.
197

 In the present 

case, Claimant’s enforcement action has likewise been delayed for seven years. While there is no 

bright-line rule for determining the length of delay necessary to establish a denial of justice 

claim,
198

 seven years can be too long. While Respondent may argue that Claimant’s suit was 

progressing through its courts,
199

 in fact the so-called “progression” was little more than delay at 

the request of or on behalf of the NHA, an organ of the state.
200

 Where a “court has tolerated, or 

even actively participated” in a “breach of due process,” such as subjecting a litigant’s suit to 

                                                        
193

 ELSI ¶128. 
194

 White Industries ¶10.4.10. 
195

 Pey Casado  ¶62836; see also ELSI ¶128; Fabiani, 117 (“[D]enial of justice includes… wrongful delays…in 

giving judgment.”); Azinian  ¶102 (“A denial of justice could be pleaded if the relevant courts… subject [a suit] to 

undue delay…”). 
196

 Pey Casado ¶62836. 
197

 Id. 
198

 Toto, Jurisdiction ¶155.  
199

 R-7–12. 
200

 Infra section V(A). 
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undue delay, those delaying actions must be especially suspect.
201

 Here, Respondent’s judiciary 

not only tolerated the NHA’s delaying tactics, it also participated in an orchestrated campaign of 

delay. 

67. To illustrate, when the NHA requested an extension, adjournment, or new court date—

either because it was absent or because it arrived in court unprepared—the court granted the 

request each time.
202

 Over seven years there were forty-four court dates, eleven of which the 

NHA or its counsel failed to attend, each time in breach of Mercurian procedural law.
203

 The 

NHA was not sanctioned once.
204

 In addition, on seven days the court itself was unavailable to 

hear Claimant’s suit.
205

 Altogether, the NHA and Respondent’s judiciary wasted a third of the 

court dates set to resolve Claimant’s case, leading to at least twenty-eight months of delay.
206

 

Had Respondent’s judiciary sought to administer justice in a way that comported with 

fundamental notions of due process, they could have denied the NHA’s repeated requests for 

more time or at least asked the NHA to explain its repeated absences. It did not, thus tolerating 

and contributing to undue delay. 

2. These Simple Proceedings to Enforce an Already-Rendered Arbitral Award Could, 

and Should, Have Been Resolved Quickly 

68. As the tribunal found in White Industries, applications to enforce arbitral awards are not 

“particularly complex.”
207

 And while commercial disputes such as this one do not generally 

require the same speed as criminal cases, they can also not “properly be allowed to languish.”
208

 

This is particularly true in the present case, where a speedy resolution might have enabled the 

parties to reach an agreement that more effectively dealt with greyscale—and did not eviscerate 

Claimant’s patent. Respondent may argue that a state of emergency justified its actions regarding 

Claimant’s patent and excused the slow pace of its judicial system, however any putative “state 

of crisis” made a speedy resolution of this dispute more necessary, not more forgivable. Given 

the severity of the greyscale epidemic, any resolution that might have more quickly allowed 

Claimant’s pharmaceuticals to reach Respondent’s afflicted citizenry ought to have been pursued 

                                                        
201

 Chevron, Opinion of Jan Paulsson ¶49. 
202

 Id. 
203

 R-7–12. 
204

 Id. 
205
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207

 White Industries ¶10.4.11. 
208
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as expeditiously as possible. Thus, the enforcement proceedings could and should have been 

quickly resolved. 

B. Respondent’s Courts Misapplied Mercurian Law “Clearly and Maliciously” 

69. Judicial proceedings that evince a bias against a non-local party or collusion between 

various organs of the state can constitute a malicious misapplication of the law and a denial of 

justice.
209

 The local court need not disregard local law in order to perpetrate a denial of justice,
210

 

but such disregard can signify that a denial of justice has occurred.
211

 In Petrobart, the tribunal 

found that Kyrgyzstan was liable for collusive interference with court proceedings after the Vice-

Prime Minister interceded with the court to arrange more time for a state gas company to declare 

bankruptcy.
212

 This collusion between government branches, in violation of local law, 

constituted a denial of justice.
213

 

70. In the present case, Claimant alleges that the failure of Respondent’s courts to sanction 

the NHA for its unexplained absences breached local procedural law.
214

 This misapplication of 

the law is one example in a pattern of behavior that suggests collusion between Respondent’s 

judiciary and the NHA.
215

 The Mercurian judge’s remarks of 8 November 2011 likewise indicate 

a bias against private corporations in favor of state parties, further suggesting a cooperative 

relationship between Respondent’s judiciary and the NHA.
216

  

71. Even if there is no “smoking gun” proving collusion in this case, there was at least a 

tolerance of procedural irregularities that calls into question Respondent’s commitment to due 

process. As Jan Paulson has stated, “[t]he most significant question is whether the court has 

tolerated, or even actively participated in” a “fundamental breach of due process.”
217

 In the 

present case, the eleven granted requests for extension and unexplained absences are indicative 

of such tolerance.   

                                                        
209

 Azinian ¶103. 
210

 Amco ¶139 (finding that irregularities surrounding the revocation of a license constituted a denial of justice, 

although the decision had been correct under Indonesian law). 
211

 Pantechniki ¶94. 
212

 Petrobart ¶28.  
213

 Id. 
214

 R-7–12. 
215

 Id. Also, all thirteen of the NHA’s requests for extensions were granted. 
216

 R-8 (“[P]rivate parties ought to be more accommodating of their public counterparts who have limited resources 

at their disposal. A delay in service of one rejoinder will hardly run a billion dollar corporation into the ground.”). 
217

 Chevron, Opinion of Jan Paulsson ¶49.  
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C. The Acts of Respondent’s Courts Denied to Claimant an Effective Means of 

Enforcing Rights 

72. The preamble to a treaty informs and provides context to the interpretation of that 

treaty.
218

 In this case, the presence of the effective means provision in the preamble of the BIT
219

 

establishes the context in which to interpret Article 3 of the BIT.
220

 Effective means clauses form 

“part of the more general guarantee against denial of justice,”
221

 and here fostered Claimant’s 

legitimate expectation that Respondent would provide a robust and efficient court system.
222

 

Through its judiciary, Respondent violated Claimant’s expectations of an effective means to 

enforce its rights, thereby denying Claimant justice. 

73. The standard necessary to find a violation of effective means is lower than that of other 

forms of denial of justice.
223

 In Chevron, because Ecuador’s courts had delayed the settling of 

Chevron’s lawsuits for more than thirteen years,
224

 the tribunal found that Chevron had no 

adequate way to enforce its rights.
225

 Ecuador had breached the effective means obligations even 

though the majority of the suits were merely pending final judgment and could have been 

resolved immediately.
226

 In the present case, by contrast, after seven years the courts had not yet 

scheduled a merits hearing.
227

  

74. Likewise, in White Industries, the tribunal found that a nine-year delay in the 

enforcement of a commercial arbitral award rendered against a state organ constituted a violation 

of effective means.
228

 Respondent may argue that the different proceedings in the Mercurian 

High Court and Commercial Court ought to be considered separately, however White Industries 

indicates that these proceedings can be evaluated together as evidence of systemic problems. 

While separate proceedings in the lower court and the Supreme Court might not alone have 

violated the effective means standard, when taken as a whole, the systemic delays constituted a 

                                                        
218

 Lemire ¶69. 
219

 The Preamble states: “Recognizing the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment under national law…” 
220

 VCLT Art. 31; See also Occidental Exploration ¶183; CMS ¶274; LG&E ¶124. 
221

 Duke ¶391. 
222

 Parkerings ¶331. 
223

 Chevron, Partial Award ¶244. 
224

 Id. at ¶262.  
225

 Id.  
226

 Id. 
227

 R-7–12. 
228

 White Industries ¶11.4.19. 
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violation.
229

 This Tribunal should similarly condemn Respondent’s violation of its effective 

means obligations.  

D. Respondent Cannot Be Excused by Claiming Status as a Developing Country or by 

Claiming an Overburdened Court System 

75. While a state’s status as a developing nation may be a relevant consideration in a denial 

of justice suit,
230

 overloaded court dockets and the more limited resources available to emerging 

economies are not sufficient to excuse a miscarriage of justice.
231

 States entering into a BIT 

undertake to provide investors with access to a judicial system that meets a certain minimum 

international standard of speed and efficacy.
232

 To do otherwise is to breach the FET obligation.  

76. Additionally, Respondent’s own judicial record regarding the Commercial Court belies 

any “overburdened court” argument. Respondent created its Commercial Court through the 

Commercial Courts Act in January 2012.
233

 Then, as early as 12 April 2012 Respondent’s 

Supreme Court released two decisions upholding rulings by the Commercial Court in cases to 

enforce arbitral awards.
234

 Clearly Respondent’s “overburdened” courts can act quickly if they 

so choose.
235

  

77. Sound policy also supports holding emerging markets to the international standard. If 

tribunals took a country's state of development into account when evaluating denial of justice 

claims, it would remove a major “incentive for a state to improve.”
236

 

E. To the Extent Necessary, Claimant Has Exhausted Local Remedies 

78. To succeed in a denial of justice claim, a party need not exhaust local remedies where 

“the remedy on offer is theoretical—because it would not provide meaningful redress for the 

wrong complained of.”
237

 In this case the wrong complained of is delay, not an unjustifiable 

adverse ruling. Thus, any exhaustion requirement in this case would only delay the case further,
 

                                                        
229

 Id.  
230

 Id. at ¶10.4.18.  
231

 El Oro ¶198 (“[T]he amount of work incumbent upon the Court, and the multitude of lawsuits with which they 

are confronted, may explain, but not excuse…delay.”). 
232

 Pantechniki ¶76 (finding that no proportionality factor has been generally accepted with regard to denial of 

justice). 
233

 R-10. 
234

 R-8–9. 
235

 Also, Respondent’s courts granted a license to manufacture Valtervite to HG-Pharma, a local company, under a 

fast-tracked process, R-30.  
236

 Pantechniki ¶76. 
237

 Chevron, Opinion of Jan Paulsson ¶61. 



Memorial for Claimant  Team Gros 

31 

 

compound the wrong, and exacerbate the already existing denial of justice. Exhaustion is 

therefore not required.
238

  

79. Additionally, where there is doubt about a judiciary’s independence such that remedies 

may be unavailing, a claimant is not required to exhaust those remedies.
239

 For example, in 

Robert Brown, because “[a]ll three branches of government conspired to ruin [an] enterprise,” 

the claimant was not required to exhaust local remedies.
240

 In the instant case, where there is 

concern about collusion between Respondent’s judiciary and other instrumentalities of its 

government, the requirement to exhaust remedies likewise should not apply. 

 

V. TERMINATION OF THE LTA BY RESPONDENT’S NHA AMOUNTS TO A VIOLATION OF 

ARTICLE 3(3) OF THE BIT 

80. Finally, Respondent violated the BIT by prematurely terminating the LTA. Respondent is 

liable to Claimant for this breach under Article 3(3) of the BIT, which provides that “Each 

Contracting Party shall observe any obligation that it may have entered into with regard to 

investments of investors of the other Contracting Party.”
241

 Claimant submits that (A) 

Respondent is responsible for the termination of the LTA because the NHA is an organ of the 

state or was otherwise directed to act by the state; and (B) the ordinary meaning of the language 

of Article 3(3), in light of the object and purpose of the BIT, elevates the termination to a treaty 

violation. Finally, (C) the contractual dispute resolution clause and the Award do not bar access 

to legal remedies under the BIT. 

A. Respondent Is Responsible for the Termination of the LTA because the NHA Is an 

Organ of the State or Was Otherwise Directed to Act by the State 

81.  The termination of the LTA by the NHA is attributable to Respondent under the ILC 

Articles because (1) the NHA is a state organ; and (2) it was otherwise directed to terminate the 

LTA by the Mercurian government. 

 

 

                                                        
238

 Paulsson, 10002.  
239

 Chevron, Opinion of Jan Paulsson ¶69.  
240

 Robert Brown ¶129. 
241

 R-34.  
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1. Respondent is Responsible for the Termination of the LTA because the NHA Is an 

Organ of Respondent under Article 4 of the ILC Articles 

82.   The NHA is an organ of Respondent and exists solely for the purpose of promoting the 

health of its citizens,
242

 a specific function of a sovereign. The ILC Articles note that “the 

conduct of any State organ shall be considered an act of that State under international law.”
243

 

According to the Articles, when there is no evidence that domestic law defines an agency’s 

status, as is the case here, such status can be determined by its powers and relation to other 

bodies.
244

 For example, in Garanti, the tribunal found that an entity empowered to conclude 

road-building contracts fulfilled a core function of government and therefore acted as an organ of 

the state.
245

 The NHA was set up by the government
246

 and is “politically accountable to the 

government of the state.”
247

 Further, it carries out core government functions and constitutional 

mandates, such as “Mercuria’s goal of achieving universal free healthcare.”
248

 These factors 

evidence that the NHA can be considered a state organ under international law.
249

  

2. Alternatively, NHA’s Termination of the LTA is Attributable to Respondent under 

Article 8 of the ILC Articles  

83. Even if this Tribunal finds that Article 4 of the ILC Articles does not apply here, Article 8 

allocates state responsibility if a “group of persons is in fact acting on the instructions of, or 

under the direction or control of, that State in carrying out the conduct.”
250

 

84. In Inmaris, the tribunal interpreted this Article to find that where a Minister of State gave 

instructions to a port authority to prevent a ship from leaving port, the port authority’s act was 

attributable to the state.
251

 Similarly, in Bayindir, the tribunal found the premature termination of 

a contract by the Pakistani National Highway Authority was attributable to Pakistan where the 

President met with the director of the Authority and gave authorization for that termination.
 252

 

The reasoning for these decisions is simple: in circumstances where an agency acts under the 

                                                        
242

 R-39. 
243

 ILC Articles, Art. 4. 
244

 Id., see also Almås ¶¶207–09. 
245

 Garanti ¶335. 
246

 R-39. 
247

 R-50.  
248

 R-39, 43. 
249

 This test is elucidated in Almås ¶¶20709. 
250

 Id., Art. 8. 
251

 Inmaris ¶236.  
252

 ¶128. The Tribunal also found that commercial acts could be attributed to a state under ILC Art. 8 (¶¶137-39). 
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direction of the government, it should not be able to use its separate legal status as a wedge to 

frustrate investment treaty claims. 

85. Similarly, the NHA terminated the LTA on the instructions of the Mercurian government 

for reasons of public policy. The NHA is funded by national taxation,
253

 and a report by the 

NHA found that the cost of Sanior had so increased that it totaled more than a third of the entire 

national healthcare budget.
254

 Less than a month before the termination, the President of 

Mercuria and the Minister met privately with the Director of the NHA to discuss budgetary 

shortfalls.
255

 It is unsurprising that the President and Minister summoned the Director of the 

NHA to a meeting, and it is highly improbable that the cancellation of the LTA several weeks 

later was a coincidence.  

86. Furthermore, Respondent controlled and instructed the NHA for the process of 

negotiating and signing the LTA. The LTA was specifically created in response to a mandate 

from the Ministry for Health, which itself “invited offers from pharmaceutical companies” for 

the long-term supply of greyscale medicines.
256

 The NHA increased its orders for Sanior 

following a commitment from the Minister for Health that the government “would take every 

measure deemed necessary to make ensure [sic] that patients… could avail treatment.”
257

 The 

creation of the LTA and the performance of that contract is therefore attributable to Respondent. 

B. Article 3(3) of the BIT Elevates the NHA’s Breach of Contract to a Treaty Claim  

87. Since the NHA’s actions are attributable to Respondent, (1) the language of Article 3(3) 

in light of its object and purpose elevates the breach of contract to a treaty claim under the BIT; 

and (2) this Tribunal should not apply the bankrupt “sovereign capacity”/”commercial capacity” 

distinction occasionally applied to umbrella clauses; however, (3) even if this Tribunal does so, 

the NHA was acting in a sovereign capacity when it terminated the LTA. 

1. The Language of Article 3(3), Interpreted in Light of the Object and Purpose of the 

BIT, Elevates Contractual Breaches by Respondent to a Breach of the BIT 

88. Respondent’s breach of contract violated Article 3(3) of the BIT. The parties to the BIT 

chose to include language that elevates contractual claims to treaty claims, thus side-stepping the 
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 R-50. 
254
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255
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customary international law rule against holding sovereign states liable for breach of contract 

claims.  

89. Under Article 31(1) of the VCLT, the ordinary meaning of “shall observe any obligation” 

covers commercial obligations.
258

 In Eureko, the tribunal considered an umbrella clause with 

identical language, finding: 

The phrase, “shall observe” is imperative and categorical. “Any” obligations is 

capacious; it means not only obligations of a certain type, but “any” – that is to 

say, all – obligations entered into with regard to investments of investors of the 

other Contracting Party.
259

 

90. Similar findings were made by tribunals in LG&E (“[an umbrella clause] creates a 

requirement for the host State to meet its obligations towards foreign investors, including those 

that derive from a contract”)
 260

 and many others.
261

 Further, if Mercuria and Basheera wished to 

limit the scope of the umbrella clause, they could have done so. For example, many BITs contain 

a detailed definition of the types of contracts covered by an umbrella clause.
262

 That the BIT 

does not use this option indicates that the Tribunal should take the language of the BIT at face 

value.  

91. Furthermore, the object and purpose of the BIT also supports a broad reading of Article 

3(3). Paragraph four of the BIT Preamble reads, 

…Recognizing the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment under national law as well as through 

international arbitration…
263

 

The inclusion of the phrase “enforcing rights with respect to investment under national law” 

points directly to the broad ability of investors to bring claims that arise from municipal law 

rights and obligations. The BIT provides no means for investors to access municipal courts—in 

fact, Article 8 seems to bar such a remedy by requiring that disputes “shall… be settled through 

arbitration.”
264

 Thus, in the preamble the contracting states explicitly noted the importance of 

having a forum to enforce national law claims, and then directed all claims to arbitration. 

                                                        
258

 Mann, 246 [emphasis added]. 
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260

 LG&E ¶170. 
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Coupled with the language of Article 3(3) that “each Contracting party shall observe any 

obligation…”, this Tribunal should find that the purpose of the BIT was to allow national law 

claims, including contract claims, to be brought to arbitration. 

92. The object and purpose of Article 3(3) is also informed by more general use of umbrella 

clauses, which are commonly understood to expand the scope of jurisdiction ratione materiae to 

provide a greater degree of protection for investors.
265

 The inclusion of an umbrella clause 

signals that the treaty in question protects contracts.
266

 Further, “[an umbrella clause] protects the 

investor’s contractual rights against any interference which might be caused by either a simple 

breach of contract or by administrative or legislative acts.”
267

 

2. Article 3(3) Does Not Require Respondent to Have Acted in a Sovereign Capacity 

when Breaching Its Obligation 

93. As noted by the SGS tribunal, “one can characterize every act by a sovereign State as a 

“sovereign act”, including [its] acts to breach or terminate contracts to which the State is a 

party.”
268

 While some cases have suggested that even under the expansive language of an 

umbrella clause, only sovereign acts can create liability within the domain of an investment 

treaty,
269

 these cases draw an artificial distinction between “state as merchant” and “state as 

sovereign.”
270

 By definition, the state and its organs exist and act for public purposes, and not as 

commercial entities driven by profit. This Tribunal should thus decline to apply this test, 

especially given that the BIT language itself covers “any obligation,” not just sovereign acts.  

3. The NHA Acted in a Sovereign Capacity when It Terminated the LTA 

94. Even if the Tribunal applies the “sovereign capacity”/”commercial capacity” test, the 

NHA “exercised the specific functions of a sovereign” in terminating the LTA. Responding to 

public health crises and balancing government budgets are by nature prerogatives of a sovereign 

state. In Siemens, the tribunal found that where the government terminated a contract due to 

budgetary issues affecting government spending, the termination was an exercise of sovereign 

                                                        
265

 Schreuer II, 23156.  
266

 Dolzer, 8182. 
267

 Id. 
268

 SGS ¶135. 
269

 See, e.g., Duke ¶345. 
270

 For example, the tribunal in SGS noted that even a state’s simple failure to pay under a contract would 

necessarily be driven by its budgeting process and the spending of taxpayer dollars, which entail an exercise of 

sovereign power. See ¶159. 
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powers.
271

 Similarly, the NHA terminated the LTA in response to growing incidences of 

greyscale that resulted in “budgetary problems in several government healthcare programs.”
272

 

The NHA’s 2006 Annual Report noted the growing cost of greyscale treatment and 

recommended that pricing of the drug be revisited to make up for budget shortfalls.
273

 

Furthermore, the termination of the LTA was immediately followed by the passage of Law 

8458/09, which further responded to increasing occurrences of greyscale by removing 

Claimant’s exclusive right to its intellectual property.
274

 This demonstrates that the termination 

of the LTA was part of a concerted legislative and executive strategy to meet the medical needs 

of the Mercurian people. Under these circumstances, the Tribunal cannot find that the NHA was 

acting solely in a commercial capacity. 

C. The Contractual Dispute Resolution Clause and the Award Do Not Bar Access to 

Legal Remedies under the BIT 

95. This Tribunal should reject Respondent’s anticipated arguments that Claimant has 

already had its rights vindicated in a different forum, or that the dispute resolution clause 

contained in the LTA bars an adjudication of Claimant’s rights in this forum. The claim 

originating under Article 3(3) is separate and distinct from the contractual claim that resulted in 

the 2009 Reef Tribunal decision. 

96. Treaty claims and contract claims are distinct, and as such the adjudication of a contract 

claim cannot block the adjudication of a treaty claim. In Bayindir, the tribunal emphasized that 

“breach of contract and breach of treaty are separate questions giving rise to separate 

inquiries.”
275

 It also noted that the investor has a “self-standing” right to pursue BIT claims 

independently of contract claims.
276

 Similarly, Claimant’s right to remedy is not a mere 

extension of a contractual claim. Rather, it stems from Respondent’s violation of its self-imposed 

treaty responsibility—to honor its obligations to investors under Article 3(3)—thus forming an 

independent cause of action. This right is not subject to any restrictive dispute-resolution clause 
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found in the LTA, especially given the lack of any requirement for the exhaustion of local 

remedies in the BIT. Nor is it barred by the proceedings before the Reef tribunal, which 

addressed only the contract claims arising from the LTA. 
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REQUEST FOR RELIEF 
 

97. For the aforementioned reasons, Claimant respectfully asks the Tribunal to find that: 

1) this Tribunal has jurisdiction over the claims in relation to the Award; 

2) Respondent cannot invoke Article 2 of the BIT; 

3) the enactment of Law No. 8458/09 and the grant of a license for the Claimant’s 

invention amount to a breach of the BIT, in particular, the Fair and Equitable 

Treatment standard; 

4) Respondent is liable under Article 3 of the BIT for the conduct of its judiciary in 

relation to the enforcement proceedings; and 

5) the termination of the Long-Term Agreement by the Respondent’s National Health 

Authority amounts to a violation of Article 3(3) of the BIT.  

 

Respectfully submitted on 18 September 2017 by 

 

TEAM GROS 

On behalf of Claimant 

ATTON BORO LIMITED 

 


