
TEAM GUERRERO 

 

 

 

ARBITRATION PURSUANT TO THE ARBITRATION RULES OF THE 

 

PERMANENT COURT OF ARBITRATION 

 

 

PCA Case Nº 2016-74 

 

 

ATTON BORO LIMITED 

(CLAIMANT) 

 

 

versus 

 

 

REPUBLIC OF MERCURIA 

(RESPONDENT) 

 

 

 

MEMORIAL FOR CLAIMANT 

 

1 8    S e p t e m b e r   2 0 1 7 

  



! ii!

 
TABLE OF CONTENTS 

 
 

LIST OF AUTHORITIES………………………………………………………………………iv 

LIST OF ABBREVIATIONS……………………………………………………………….….xi 
STATEMENT OF FACTS………………………………………………………………………1 

ARGUMENTS………………………………………………………………………………..…..4 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS IN RELATION TO THE REEF 

ARBITRAL AWARD, AND MERCURIA CANNOT DENY ATTON BORO THE BENEFITS OF  

THE BIT…….......................................................................................................................4 

A. The Tribunal has jurisdiction over the claims in relation to the 

Award………………………………………………………………………….....4 

A.1. Atton Boro’s claims are related to its investments in Mercuria……………..5 

A.2. The claims concern breaches of the BIT contemplated under 

Article 8.1 thereof………………………………………………………………….14 

B. Mercuria cannot deny Atton Boro the benefits of the BIT………………….21 

B.1. Mercuria’s belated invocation of the Denial of Benefits  

Clause precludes its invocation………………………………………………..…21 

B.2. Mercuria cannot deny Atton Boro the benefits of the BIT because it  

failed to establish the cumulative requirements of the Denial of  

Benefits Clause………………………………………………………………………..22 

II. MERCURIA BREACHED ITS OBLIGATIONS UNDER THE BIT…………………………..…27 

A. Mercuria breached the Umbrella Clause through the NHA’s  

premature termination of the protected LTA……………………………..….27 

A.1. The NHA’s premature termination of the LTA is attributable  

to Mercuria………………………………………………………………….………27 

A.2. The premature termination of the LTA is a breach of the  

Umbrella Clause……………………………………………………………….…..31. 

B. Mercuria breached the FET standard under Article 3.2 of the BIT  

through the conduct of its Judiciary in the enforcement  

proceedings………………………………………………………………….…34 



! iii!

B.1. The conduct of the Judiciary is attributable to Mercuria……………………34 

B.2. The conduct of the Judiciary amounts to a breach of the  

FET standard……………………………………………………………………….34 

C. Mercuria breached the FET standard under Article 3.2 of the BIT  

through its amendment of the IP Law and grant of  

compulsory license………………………………………………………..……40 

C.1. The compulsory licensing measures are attributable  

to Mercuria……………………………………………………………….…..……..40 

C.2. The amendment of the IP Law and the grant of compulsory 

license violate the FET standard…………………………………………………40 

III.  ATTON BORO IS ENTITLED TO AN AWARD OF DAMAGES IN THE AMOUNT OF $1.54  

BILLION, WITH POST-AWARD INTEREST……………………………………………...…47 

A. Atton Boro is entitled to the value of the Award……………………………..47 

B. Atton Boro is entitled to the value of lost profits  

stemming from the unexpired portion of the LTA  

and the sharp decrease in its market share…………………………………..48 

C. Atton Boro is entitled to pre-award and post-award  

compound interest……………………………………………………………..49 

REQUEST FOR RELIEF……………………………………………………………………..51 

 

 

 

 

 

 

  



! iv!

LIST OF AUTHORITIES 

 

TREATIES, CONVENTIONS AND PUBLICATIONS 

 
CITED AS 

 

 
AUTHORITY 

 
ILC Articles 

International Law Commission, ILC Articles on the 

Responsibility of States for Internationally Wrongful Acts 

(2001). 

 
ILC Commentary 

Materials on the Responsibility of States for 

Internationally Wrongful Acts, UN, New York (2012). 

Available at: http://dx.doi.org/10.18356/1b3062be-en 

 
 

Investor-State Arbitration 

Dugan, Christopher, et. al., Investor-State Arbitration, XIX 

Damages, Compensation, and Non-Pecuniary Remedies 

(2008). 

 
New York Convention 

Convention on the Recognition and Enforcement of 

Foreign Arbitral Award (1958). 

 
Redfern 

Nigel Blackaby, et. al., Redfern and Hunter on 

International Arbitration (2015). 

 
 

TRIPS 

Agreement on Trade-Related Aspects of Intellectual 

Property Rights, Marrakesh Agreement Establishing the 

World Trade Organization (1994). 

 
Vienna Convention 

Vienna Convention on the Law of Treaties, United 

Nations, Treaty Series (1969). 

 
WTODSU 

Understanding on Rules and Procedures Governing the 

Settlement of Disputes, Marrakesh Agreement Establishing 

the World Trade Organization (1994). 

 
 
 
 
 

  



! v!

JURISPRUDENCE  
 

 
CITED AS 

 

 
FULL CITATION 

 
 

AAPL 

 

Asian Agricultural Products Ltd. v. Republic of Sri Lanka, 

ICSID Case No. ARB/87/3, Award (27 June 1990). 

 
AES 

AES Corporation v. The Argentine Republic, ICSID Case 

No. ARB/02/17, Decision on Jurisdiction (16 April 2005). 

 
 

Ambiente  

Ambiente Ufficio S.p.A. and others v. Argentine Republic, 

ICSID Case No. ARB/08/9, Decision on Jurisdiction and 

Admissibility (8 February 2013). 

 
Amco 

Amco Asia Corporation and others v. Republic of 

Indonesia, ICSID Case No. ARB/81/1, Award in 

Resubmitted Proceeding (5 June 1990). 

 
AMTO 

Limited Liability Company Amto v. Ukraine, SCC Case 

No. 080/2005, Award (26 March 2008). 

 
Arif 

Mr. Franck Charles Arif v. Republic of Moldova, ICSID 

Case No. ARB/11/23, Award (8 April 2013). 

 
 

ATA 

ATA Construction, Industrial and Trading Company v. The 

Hashemite Kingdom of Jordan, ICSID Case No. 

ARB/08/2, Award (18 May 2010). 

 
 

Azinian 

Robert Azinian, Kenneth Davitian, & Ellen Baca v. The 

United Mexican States, ICSID Case No. ARB (AF)/97/2, 

Award (1 November 1999). 

 
 

Biwater 

Biwater Gauff (Tanzania) Ltd. v. United Republic of 

Tanzania, ICSID Case No. ARB/05/22, Award (24 July 

2008). 

 
 

Chevron, Interim Award 

Chevron Corporation (USA) and Texaco Petroleum 

Company (USA) v. The Republic of Ecuador, UNCITRAL, 

PCA Case No. 34877, Interim Award (1 December 2008). 



! vi!

 
 

Chevron, Merits  

Chevron Corporation (USA) and Texaco Petroleum 

Company (USA) v. The Republic of Ecuador, UNCITRAL, 

PCA Case No. 34877, Partial Awards on the Merits (30 

March 2010). 

 
 

Continental 

Continental Casualty Company v. The Argentine Republic, 

ICSID Case No. ARB/03/9, Decision on Jurisdiction (22 

February 2006). 

 
Daimler 

Daimler Financial Services AG v. Argentine Republic, 

ICSID Case No. ARB/05/1, Award (22 August 2012). 

 
 

Duke  

Duke Energy Electroquil Partners & Electroquil S.A. v. 

Republic of Ecuador, ICSID Case No. ARB/04/19, Award 

(18 August 2008). 

 
Dusko 

Prosecutor v. Dusko Tadic, International Tribunal for the 

Former Yugoslavia, Opinion and Judgment (7 May 1997). 

 
 

El Oro 

El Oro Mining and Railway Company (Ltd.) (Great 

Britain) v. United Mexican States, 5 R. INT’L ARB. 

AWARDS (18 June 1931). 

 
 

El Paso, Award 

El Paso Energy International Company v. The Argentine 

Republic, ICSID Case No. ARB/03/15, Award (31 October 

2011). 

 
 

El Paso, Jurisdiction 

El Paso Energy International Company v. The Argentine 

Republic, ICSID Case No. ARB/03/15, Decision on 

Jurisdiction (27 April 2006). 

 
GEA 

GEA Group Aktiengesellschaft v. Ukraine, ICSID Case 

No. ARB/08/16, Award (31 March 2011). 

 
Generation 

Generation Ukraine, Inc. v. Ukraine, ICSID Case No. 

ARB/00/9, Award (16 September 2008). 

 
Guaracachi 

Guaracachi America, Inc. and Rurelec PLC v. The 

Plurinational State of Bolivia, UNCITRAL, PCA Case No. 

2011-17, Award (31 January 2014). 

  



! vii!

 
Hamester 

Gustav F W Hamester GmbH & Co KG v. Republic of 

Ghana, ICSID Case No. ARB/07/24, Award (18 June 

2010). 

 
Jan de Nul 

Jan de Nul N.V. and Dredging International N.V. v. Arab 

Republic of Egypt, ICSID Case No. ARB/04/13, Decision 

on Jurisdiction (6 June 2006). 

 
LESI 

Consortium Groupement L.E.S.I.- DIPENTA v. République 

algérienne démocratique et populaire, ICSID Case No. 

ARB/03/08, Award (10 January 2005). 

 
LG&E 

LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc .v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on Liability (3 October 2006). 

 
Loewen 

Loewen Group, Inc. and Raymond L. Loewen v. United 

States of America, ICSID Case No. ARB(AF)/98/3, Award 

(26 June 2003). 

 
Mondev 

Mondev International Ltd. v. United States of America, 

ICSID Case No. ARB(AF)/99/2, Award (11 October 

2002). 

 
MTD 

MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of 

Chile, ICSID Case No. ARB/01/7, Award (25 May 2004). 

 
Neer 

Neer v Mexico, 21 AJIL 555, US–Mexico General Claims 

Commission, Opinion (15 October 1926). 

 
Noble 

Noble Ventures, Inc. v. Romania, ICSID Case No. 

ARB/01/11, Award (12 October 2005). 

 
Pac Rim 

Pac Rim Cayman LLC v. Republic of El Salvador, ICSID 

Case No. ARB/09/12, Decision on the Respondent's 

Jurisdictional Objections (1 June 2012). 

 
Parkerings 

Parkerings-Compagniet AS v. Republic of Lithuania, 

ICSID Case No. ARB/05/8, Award (11 September 2007). 

 
Pey 

Victor Pey Casado and President Allende Foundation v. 

Republic of Chile, ICSID Case No. ARB/98/2, Award (8 



! viii!

May 2008). 

 
Philip Morris, Award 

Philip Morris Brands Sàrl, Philip Morris Products S.A. 

and Abal Hermanos S.A. v. Oriental Republic of Uruguay, 

ICSID Case No. ARB/10/7, Award (8 July 2016). 

 
Philip Morris, Born 

Dissent 

Philip Morris Brands Sàrl, Philip Morris Products S.A. 

and Abal Hermanos S.A. v. Oriental Republic of Uruguay, 

ICSID Case No. ARB/10/7, Concurring and Dissenting 

Opinion Co-Arbitrator Gary Born (8 July 2016). 

 
 

Philip Morris, Jurisdiction 

Philip Morris Brands Sàrl, Philip Morris Products S.A. 

and Abal Hermanos S.A. v. Oriental Republic of Uruguay, 

ICSID Case No. ARB/10/7, Decision on Jurisdiciton (3 

July 2013). 

 
Plama 

Plama Consortium Limited v. Republic of Bulgaria, ICSID 

Case No. ARB/03/24, Decision on Jurisdiction (8 February 

2005). 

Quiborax Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk 

Kaplún v. Plurinational State of Bolivia, ICSID Case No. 

ARB/06/2, Award (16 September 2015). 

 
Romak 

Romak S.A. (Switzerland) v . The Republic of Uzbekistan, 

UNCITRAL, PCA Case No. AA280, Award (26 

November 2009). 

 
 

Saipem 

Saipem S.p.A. v. The People's Republic of Bangladesh, 

ICSID Case No. ARB/05/07, Decision on Jurisdiction and 

Recommendation on Provisional Measures (21 March 

2007). 

 
Salini 

Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom 

of Morocco, ICSID Case No. ARB/00/4, Decision on 

Jurisdiction (21 July 2001). 

 
Saluka 

Saluka Investments BV v. Czech Republic, IIC 210, 

Permanent Court of Arbitration (PCA), Partial Awards (17 

March 2006). 



! ix!

 
Sempra 

Sempra Energy International v. The Argentine Republic, 

ICSID Case No. ARB/02/16, Award (28 September 2007). 

 
SGS v. Paraguay, Award 

SGS Société Générale de Surveillance S.A. v. The Republic 

of Paraguay, ICSID Case No. ARB/07/29, Award, 10 

February 2012). 

 
SGS v. Paraguay, 

Jurisdiction 

SGS Société Générale de Surveillance S.A. v. The Republic 

of Paraguay, ICSID Case No. ARB/07/29, Decision on 

Jurisdiction (12 February 2010). 

 
SGS v. Pakistan 

SGS Société Générale de Surveillance S.A. v. Islamic 

Republic of Pakistan, ICSID Case No. ARB/01/13, 

Decision of the Tribunal on Objections to Jurisdiction (6 

August 2013). 

 
 

SGS v. Philippines 

SGS Société Générale de Surveillance S.A. v. Republic of 

the Philippines, ICSID Case No. ARB/02/6, Decision of 

the Tribunal on Objections to Jurisdiction (29 January 

2004). 

  
 Siemens 

Siemens A.G. v. The Argentine Republic, ICSID Case No. 

ARB/02/8, Decision on Jurisdiction (3 August 2004). 

 
Tecmed 

Técnicas Medioambientales Tecmed, S.A. v. The United 

Mexican States, ICSID Case No. ARB (AF)/00/2, Award 

(29 May 2003). 

 
Total 

Total S.A. v. The Argentine Republic, ICSID Case No. 

ARB/04/01, Decision on Liability (27 December 2010). 

 
Toto 

Toto Costruzioni Generali S.p.A. v. The Republic of 

Lebanon, ICSID Case No. ARB/07/12, Decision on 

Jurisdiction (11 September 2009). 

 
Ulysseas 

Ulysseas, Incorporated v. Ecuador, IIC 548, Permanent 

Court of Arbitration (PCA), Interim Award (28 September 

2010). 

 
Vacuum 

Vacuum Salt Products Ltd. v. Republic of Ghana, ICSID 

Case No. ARB/92/1, Award (16 February 1994). 



! x!

 
Waste Management 

Waste Management, Inc. v. Mexico, ICSID Case No. 

ARB(AF)/00/3, Award (30 April 2004). 

 
Wimbledon 

United Kingdom, et. al. v. Germany, PCIJ Series A no 1, 

ICGJ 235, Judgment (17 August 1923). 

 
White 

White Industries Australia Limited v. The Republic of 

India, UNCITRAL, Final Award (30 November 2011). 



! xi!

LIST OF ABBREVIATIONS 

 
 

ABBREVIATION 
 

 
FULL CITATION 

¶ (¶¶) Paragraph (Paragraphs) 

AB Company Atton Boro Company 

AB Group Atton Boro Group 

ABG Affiliates Atton Boro Group Affiliates 

Annex 1 Mercuria-Basheera BIT 

Annex 2 Press Statement by Minister for Health Mr. Joseph Bell 

Annex 3 2006 Annual Report of National Health Authority of 

Mercuria 

Annex 4 Law No. 8458/09 

Atton Boro Atton Boro Limited 

Award Reef Arbitral Award 

Basheera Kingdom of Basheera 

 
 

BIT 

Agreement Between The Republic Of Mercuria And The 

Kingdom Of Basheera For The Promotion And Reciprocal 

Protection Of Investments 

 
Exhibit 

Timeline of the Proceedings in Enforcement Application 

No.873/2009 Before the Honorable High Court of 

Mercuria 

FET Fair and Equitable Treatment 

Id. Ibidem (the same as above) 

ICSID International Centre for Settlement of Investment Dispute 

ILC International Law Commission 

 
ILC Articles 

ILC Articles on the Responsibility of States for 

Internationally Wrongful Acts 

IP Intellectual Property 

IP Law Law No. 8458/09, Amending Intellectual Property Law, 

1976 (Law No. 232/76) 



! xii!

L Line 

LTA Long-Term Agreement 

Mercuria Republic of Mercuria 

NHA National Health Authority 

Notice Notice of Arbitration 

Patent Valtervite Patent 

PO1 Procedural Order No. 1 

PO2 Procedural Order No. 2 

PO3 Procedural Order No. 3 

Reef Republic of Reef 

Response Response to Notice of Arbitration 

Tribunal Permanent Court of Arbitration 

TRIPS Agreement on Trade-Related Aspects of Intellectual 

Property Rights 

Vienna Convention Vienna Convention on the Law of Treaties of 1969 

WTO 
 

World Trade Organization 

 

 



! 1!

STATEMENT OF FACTS 

 

1. Atton Boro Limited (“Atton Boro”) was incorporated in the Kingdom of Basheera 

(“Basheera”) to carry on business in South America and Africa (¶4,PO1). Atton Boro has a 

presence in the territory of the Republic of Mercuria (“Mercuria”). 

 

2. Atton Boro has been engaged in the manufacture and sale of pharmaceutical products, 

including Sanior, the blockbuster drug for greyscale (¶5, Notice). Sanior contains the patented 

Valtervite compound, which cost over $1 Billion to develop and to bring into the market 

(L1601,PO3). Through Atton Boro’s various engagements in public-private partnerships 

(¶5,PO1), it has achieved the status as a reliable partner in the movement to ensure sustainable 

access to essential medicines at competitive rates (¶5, Notice). Mercuria itself has recognized the 

successful partnerships between Atton Boro and the National Health Authority (“NHA”) in 

addressing public health concerns (¶3, Annex 2). As a result of the successful partnership, the 

President of Mercuria declared that “Mercuria will do away with red tape and roll out the red 

carpet for investors” (¶8,PO1).   

 

3. The NHA is a public-sector corporation in Mercuria (L1593-1594,PO3) that was created to 

fulfill Mercuria’s Constitutional mandate to secure access to universal healthcare (¶2, Annex 3). 

Among the public health concerns that the NHA has been recently addressing is greyscale.  

 

4. Greyscale is a non-fatal (L1305-1306, Annex 3) sexually transmitted disease (¶12, PO1). 

While greyscale has been in Mercuria since the early 1980s, it was only in 2003 when the NHA 

became diligent in its efforts to assess the extent of the greyscale concern (L1316-1317, Annex 

3). The NHA’s latest report indicates that 266 Thousand individuals out of the 67 Million 

population of Mercuria were affected by greyscale in 2006 (Annex 3).   

 

5. As part of the NHA’s efforts to address the public health concern of greyscale, Atton Boro and 

the NHA entered into a Long-Term Agreement (“LTA”) for the supply of Sanior (¶8,PO1). 

Atton Boro agreed to supply Sanior at a 25% discounted rate, while the NHA agreed to make 

placements of minimum annual order-value. Both parties agreed to keep the agreement valid for 
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a period of ten years (¶10,PO1). In order to fulfill its obligations, Atton Boro set up a 

manufacturing unit for Sanior in Mercuria (¶11,PO1).  

 

6. In 2008, almost three years into the LTA’s effectivity, the NHA informed Atton Boro that it 

grossly underestimated the number of greyscale cases and that it needed to renegotiate the price 

for Sanior. Negotiations ensued, but failed. The NHA rejected Atton Boro’s offer of an 

additional discount of 10% and demanded a further discount of 40% (¶15,PO1). The parties 

reached an impasse. 

 

7. The NHA’s overspending in 2006 and 2007, due to its failure to assess the extent of greyscale 

in Mercuria, eventually caused severe budgetary problems in the government’s healthcare 

programs (L1365, Annex 3). Thus on 10 June 2008, the NHA prematurely and unilaterally 

terminated the LTA (¶9, Notice).  

 

8. Atton Boro invoked the arbitration clause against the NHA under the LTA before the Reef 

Tribunal (¶17,PO1). The Reef Tribunal found that the NHA breached the LTA and passed an 

Award of $40 Million in damages (¶9, Notice).  Atton Boro filed enforcement proceedings for its 

Award in Mercuria’s Judiciary (¶18,PO1) in 2009. As of this date, the proceedings have been 

pending for around eight years (¶44, Notice). 

 

9. On 10 October 2009, the President of Mercuria promulgated National Legislation for its 

Intellectual Property Law (Law No. 8458/09) (“IP Law”) and introduced a provision allowing 

compulsory licensing (¶20,PO1). 

 

10. On 17 April of 2010 through a fast-tracked proceeding (¶12, Notice), Mercuria’s Judiciary 

granted HG-Pharma, a State-owned pharmaceutical company (L1597,PO3) a compulsory license 

to use Valtervite until “greyscale was no longer a threat to public health” (¶21,PO1). The 

Judiciary imposed a royalty of 1% of total earnings (¶21,PO1)  
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11. The compulsory license enabled HG-Pharma to price its generic version of Sanior at 20% of 

Sanior’s price (¶22,PO1). The unfair competition caused Atton Boro to lose two-thirds of its 

market share in 2014 (¶24,PO1) and ultimately pull out its entire Sanior operations in 2015 

(¶25,PO1). Atton Boro was unable to sustain a price war with HG-Pharma “a generic company 

which never invested a dime into risky [research and development]” (¶26, PO1).   

  

12. To assert its claims and enforce its investment rights under the Agreement Between The 

Republic of Mercuria and the Kingdom of Basheera for the Promotion and Reciprocal Protection 

of Investments (“BIT”), Atton Boro filed a Notice of Arbitration (“Notice”) on 7 November 

2016. 

!  
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ARGUMENTS 

 

 

13. Atton Boro submits that the Arbitral Tribunal (“Tribunal”) has jurisdiction over the dispute 

(I). Further, Mercuria breached its obligations under the BIT (II). Thus, Atton Boro is entitled to 

compensation in the amount of $1.54 Billion (III). 

 

 

I. The Tribunal has jurisdiction over the claims in relation to the Award (A), and Mercuria 

cannot deny Atton Boro the benefits of the BIT (B) 

 

 

A. The Tribunal has jurisdiction over the claims in relation to the Award 

 

 

14. Under international investment arbitration between a host State and a foreign investor, 

arbitral tribunals exercise jurisdiction over a dispute on the basis of sovereign consent.1 The 

jurisdiction of the Tribunal is defined by the dispute settlement provision of the BIT.2  

 

15. Article 8.1 of the BIT provides: 

“Any dispute between an investor of one Contracting Party and the other 
Contracting Party arising out of or in relation to this Agreement, or the 
existence, interpretation, application, breach, termination, or invalidity 
thereof, shall, failing settlement through amicable negotiations, be settled by 
arbitration.” 

 

16. In the determination of its jurisdiction, the Tribunal must begin with a prima facie 

examination of the claims raised by Atton Boro.3 The prima facie approach ascertains whether 

the claims, considering their underlying subject matters and legal norms, meet the jurisdictional 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Daimler, ¶175. 
2 Saipem, ¶116. 
3 Continental, ¶60. 
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requirements of the BIT.4  For the Tribunal to exercise jurisdiction over the claims, it must be 

satisfied that the claims are related to investments (A.1),5 and that assuming Atton Boro’s 

allegations were proven true, there would be a breach of the BIT (A.2).6 

 

17. Atton Boro submits that the Tribunal has jurisdiction over the following claims enumerated 

under the Organization of Hearings (PO1): 

 

(a) The termination of the LTA by the NHA breached the Umbrella Clause7 of the BIT; 

(b) The conduct of the Judiciary in the enforcement proceedings of the Award breached 

the FET standard8 of the BIT; and 

(c) The enactment of the IP Law and the grant of a compulsory license to HG-Pharma 

breached the FET standard9 of the BIT. 

 

18. The Tribunal has jurisdiction over the claims as they pass the prima facie test and qualify as 

disputes under Article 8.1 of the BIT. 

 

 

A.1. Atton Boro’s claims are related to its investments in Mercuria 

 

19. For the Tribunal to exercise jurisdiction under the BIT, Atton Boro’s claims must relate to its 

investments in Mercuria.10 The claims raised by Atton Boro relate to its Valtervite Patent 

(“Patent”), LTA, and Award, which are all investments, pursuant to Article 1.1 of the BIT. 

 

20. In defining an investment, the BIT must be interpreted by reference to international law.11 

Tribunals, when interpreting investment treaties, have adhered to the rules found in the Vienna 

Convention on the Law of Treaties (“Vienna Convention”), as such form part of customary 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 Id. 
5 Id. ¶75. 
6 Saipem, ¶91. 
7 Article 3.3, BIT. 
8 Article 3.2, BIT. 
9 Article 3.2, BIT. 
10 Continental, ¶75. 
11 Saipem, ¶82. 
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international law.12  Because the Vienna Convention is part of customary international law, 

Mercuria’s lack of ratification (L1565,PO3) does not render its provisions inapplicable.  

 

21. Article 31 of the Vienna Convention provides: 

“A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context (a) and in the 
light of its object and purpose (b).” 

 

22. The Salini test (c) is a supplementary tool used to ascertain if an asset is an investment.13 

Atton Boro submits that following the above methods of interpretation, the Patent, LTA, and 

Award are all investments protected under the BIT. Additionally, all three assets in relation to 

the Award are protected under the BIT because they are all parts of the entire operation of the 

investment as a whole (d). 

 

 

a. An investment should be defined following its ordinary meaning, in 

the context of the BIT 

 

23. Article 1.1 of the BIT defines an investment as “any kind of asset held or invested.”14 The 

ordinary meaning of “asset” is “property of any kind.”15 The definition is illustrated, but not 

limited, to the “myriad of forms of investments”16 enumerated in Article 1.1 of the BIT. 

Applying the ordinary meaning, the Patent (a.i), LTA (a.ii), and Award (a.iii) are all 

investments. 

 

 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Daimler, ¶169. 
13 Salini, ¶52. 
14 Article 1.1, BIT. 
15 Romak, ¶177. 
16 Chevron, Interim Award, ¶181. 
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a.i. The Patent is an “intellectual property right” under Article 

1.1.d of the BIT 

 

24. The Patent was granted on 21 February 1998 and subsequently assigned to Atton Boro (¶¶3-

4,PO1). “Intellectual property rights, including rights with respect to… patents”17 amount to 

investments contemplated under Article 1.1.d of the BIT. Thus, the Patent assignment, being an 

intellectual property right,18 is an investment. 

 

 

a.ii. The LTA is a “claim to money, and claim to performance 

under contract having a financial value” under Article 1.1.c of 

the BIT 

 

25. The LTA involves the long-term supply of Sanior, Atton Boro’s greyscale fixed-dose 

combination drug using the patented compound Valtervite as an active ingredient (¶6, Notice). 

The LTA embodied the NHA’s obligation to purchase a minimum quantity of Sanior for a ten-

year period at a 25% discounted price (¶10,PO1). 

 

26. The LTA is a “claim to money, and claim to performance under contract having a financial 

value.”19 Atton Boro has a claim to money under the LTA, in the form of the payment due20 for 

the purchase of Sanior. It also has a claim to performance under the LTA, as the NHA obligated 

itself to periodically place orders and meet the minimum guaranteed annual order-value 

(¶10,PO1). Thus, the LTA is an investment. 

 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
17 Article 1.1.d, BIT. 
18 Article 28.2, TRIPS. 
19 Article 1.1.c, BIT. 
20 SGS v. Paraguay, Jurisdiction, ¶84. 
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a.iii. The Award is a “claim to money” under Article 1.1.c of the 

BIT 

 

27. Due to the NHA’s premature termination of the LTA, arbitration proceedings before the Reef 

Tribunal were initiated. As a result of the proceedings, the Award was rendered in favor of Atton 

Boro (¶17,PO1). The Award directed the NHA to pay $40 Million in damages (¶9, Notice). 

 

28. The Tribunal in Saipem v. Bangladesh recognized that an arbitral award may be an 

investment under the category “credit for sums of money” because “the prevailing party 

undoubtedly has a credit for a sum of money in the amount of the award.”21 

 

29. The Award is an investment because it entails Mercuria’s obligation to pay Atton Boro $40 

Million. Pursuant to Article III of the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (“New York Convention”),22 Mercuria, as a party thereto (¶2,PO2), 

must enforce the Award. Hence, the Award is a “claim to money”23 that qualifies as an 

investment. 

 

30. Alternatively, should the Award in itself not be an investment, the BIT protects the Award 

because it is a crystallization24 of the LTA investment25 by virtue of the operation of the 

Transformation Clause. The Transformation Clause, under Article 1.1 of the BIT, provides, “Any 

change in the form of an investment does not affect its character as investment.”26 In White v. 

India, the Tribunal extended the protection of the investment treaty to an arbitral award that 

stemmed from the investor’s underlying contract investment. 27  Once an investment is 

established, the BIT ensures continuous protection as it “proceeds in time and potentially 

changes in form.”28 Since Atton Boro’s Award stems from its original investment in the LTA, 

the BIT protects the Award. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21 Saipem, ¶126. 
22 Article III, New York Convention. 
23 Article 1.1.c, BIT. 
24 Id. ¶127. 
25 Supra I.A.1.a.ii. 
26 Article 1.1, BIT. 
27 White, ¶7.6.10. 
28 Chevron, Interim Award, ¶183. 



! 9!

 

b. A broad interpretation of the definition of an investment is 

consistent with the object and purpose of the BIT 

 

31. A broad interpretation of the BIT is intended by the Contracting Parties, considering the wide 

“variety of rights, claims, and interest”29 they had enumerated in Article 1.1 of the BIT. Article 

1.1 expressly states that an investment “in particular, though not exclusively, includes” the five 

categories enumerated therein. The use of the language “though not exclusively” and “includes” 

denotes that the enumeration is merely illustrative.30 The non-exclusive list of investments in the 

BIT is a comprehensive provision that indicates the intention of the Contracting Parties to allow 

for the concept of investments “to be dynamic and [to] evolve over time.”31  

 

32. A broad interpretation furthers the object and purpose32of the BIT, as recognized by the 

Tribunal in Continental Casualty v. Argentina.33 Thus, such must be adopted in the definition of 

an investment. 

 

 

c. The LTA and the Award’s qualification as an investment is 

affirmed by the Salini test 

 

33. In international law, the definition of an investment is intentionally left undefined by any 

convention, as it is subject to the agreement of contracting parties.34 The restrictive definition of 

an investment under the Salini test “risks the arbitrary exclusion of certain types of 

transactions… [and] leads to a definition that may contradict individual agreements.”35 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
29 Id. ¶181. 
30 Romak, ¶188. 
31 REDFERN 475. 
32 Article 31, Vienna Convention. 
33 Continental, ¶80. 
34 GEA, ¶312. 
35 Id. ¶314. 
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34. In Salini v. Morocco,36 the Tribunal created the Salini test of an investment by providing 

four elements – substantial commitment, certain duration, risk, and contribution to the economic 

development of the host State.37 Tribunals have criticized the strict application of the Salini test, 

holding that the elements should be considered as mere confirmatory conditions and not 

jurisdictional requirements. Hence, even if not all the elements of the Salini test were satisfied, 

such would not lead to the conclusion that there is no investment.38 

 

35. The Salini test should not be applied because the BIT definition of an investment is clear and 

unambiguous. The Tribunal in Philip Morris v. Uruguay rejected the Salini test, as it cautioned 

against the imposition of a limitation not agreed upon by the contracting parties.39 The Tribunal 

should qualify an asset as an investment by reference to the terms of the BIT, and not by the 

application of the Salini test. 

 

36. At most, the Salini test aids in confirming the existence of an investment.40 Hence, the Salini 

test is applied below to confirm that the LTA (c.i) and the Award (c.ii) are investments.  

 

 

c.i. The LTA passes the Salini test 

 

37. The LTA entailed substantial commitment41 of financial and industrial capital on the part of 

Atton Boro. In order to meet its obligations under the LTA and ensure a steady supply of Sanior, 

Atton Boro set up a manufacturing unit in Mercuria (¶11,PO1). The manufacturing unit 

represents a substantial commitment of capital, considering the costs of construction, production, 

and labor. Further, because “any dedication of resources that has economic value” 42  is 

considered a substantial commitment, Atton Boro also contributed its “know how”43 and its 

Patent for the production of Sanior, pursuant to the LTA. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
36 Salini, ¶52. 
37 Id. 
38 Biwater, ¶318. 
39 Philip Morris, Jurisdiction, ¶187. 
40 Ambiente, ¶481. 
41 Salini, ¶52. 
42 Romak, ¶214. 
43 White, ¶7.4.13. 
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38. The LTA itself provided for the certain duration44 of ten years (¶10,PO1). Although the 

NHA prematurely terminated the LTA after three years (¶17,PO1) certain duration was still 

present because “projects are not deprived of ‘investment’ status solely by virtue of their limited 

duration.”45 

 

39. The LTA carried the risk46 associated with investments47 due to the uncertainty regarding a 

successful outcome.48 There was the market risk49 that Atton Boro would not realize a return on 

its investment, because the fixed price of Sanior did not take into account any future increase of 

production expenses (¶10,PO1).50 There was also the political risk51 that the NHA would assert 

its sovereign powers to effect the premature termination of the LTA. 

 

40. The LTA contributed to the economic development of Mercuria.52 First, the LTA created 

employment and supply opportunities, as Atton Boro increased its manufacturing activities in 

Mercuria (¶¶11-15,PO1). Second, the LTA was entered into to address the “imminent public 

health concern [of] the increasing incidence of greyscale among working-age individuals” 

(¶6,PO1). The LTA ensured that Mercuria’s vulnerable population would remain part of the 

productive workforce. 

 

41. Since all elements of the Salini test obtain, the LTA’s qualification as an investment, as 

already previously established,53 is confirmed. 

 

 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
44 Salini, ¶52. 
45 Romak, ¶225. 
46 Salini, ¶52. 
47 Pey, ¶232. 
48 Romak, ¶230. 
49 GEA, ¶152. 
50 Romak, ¶230. 
51 GEA, ¶152. 
52 Salini, ¶52. 
53 Supra I.A.1.a.ii. 
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c.ii. The Award passes the Salini test 

 

42. Substantial commitment of capital partakes of various forms, such as “cash, kind, or labor.”54 

Atton Boro made a substantial commitment55 of financial and industrial capital in order to secure 

the Award in Reef and to enforce the Award in Mercuria’s High Court. The commitment of 

capital in Reef did not preclude the commitment of capital in Mercuria for the same Award. In 

SGS v. Philippines, the Tribunal ruled that the commitment of capital in a third State does not 

preclude some portion of the capital from also being committed to the host State’s territory.56 

 

43. Regardless of its limited duration,57 the Award is an investment with certain duration.58 The 

Award was passed on January 2009, and the enforcement proceedings were initiated on March 

2009 (¶17,PO1). The Award has existed for around eight years, and the enforcement thereof 

remains pending. Hence, the Award possesses the element of certain duration. 

 

44. The Award involved risk,59 due to the uncertainty regarding the successful outcome60 of the 

enforcement proceedings in Mercuria’s High Court. There continues to be the risk of non-

enforcement, as the enforcement proceedings remain pending and far from resolution 

(L1595,PO3). 

 

45. The Award contributes to Mercuria’s economic development61 because the enforcement 

thereof ensures the creation of “favorable conditions for investors”62 to stimulate “the flow of 

private capital and [its] economic development.”63 In any case, contribution to economic 

development is considered a condition that need not be proven because it is “implicitly covered 

by the three conditions”64 above. In Pey Casado v. Chile, the Tribunal characterized contribution 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
54 Romak, ¶214. 
55 Salini, ¶52. 
56 SGS v. Philippines, ¶106. 
57 Romak, ¶225. 
58 Salini, ¶52. 
59 Id. 
60 Romak, ¶230. 
61 Salini, ¶52. 
62 Article 3.1, BIT. 
63 Preamble, BIT. 
64 LESI, ¶13(iv). 
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to the host State’s economic development as a consequence, and not a constitutive element of the 

investment.65 

 

46. Therefore, because all elements of the Salini test obtain, the Award’s qualification as an 

investment, as already previously established,66 is confirmed. 

 

 

d. Additionally, the Patent, LTA, and Award are all protected because 

they constitute the entire operation of Atton Boro’s investment as a 

whole 

 

47. The Patent assignment in 1998 (¶4,PO1) initiated Atton Boro’s investment operation. As part 

of the enjoyment of its Patent, Atton Boro entered into the LTA to produce and sell Sanior, the 

greyscale drug that contains the patented compound Valtervite (¶6,PO1). When the LTA was 

prematurely terminated, Atton Boro invoked arbitration to enforce its rights under the LTA, and 

subsequently obtained the $40 Million Award (¶17,PO1). The Award is a right that arises out of 

the LTA because it embodies the settlement of claims thereof.67 The intimate connection among 

the Patent, LTA, and Award renders all three assets as essential parts of the overall operation of 

Atton Boro’s investment.68  

 

48. The investment that began with the Patent continued through the LTA and continues through 

the Award. Atton Boro’s entire investment operation consists of the Patent and also “includes the 

Contract… and the related [Reef] arbitration.”69 The Patent, LTA, and Award are all part of the 

entire investment operation and are therefore subject to BIT protection. From the moment of an 

investment’s existence, it remains protected throughout its lifetime.70 

 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
65 Pey, ¶232. 
66 Supra I.A.1.a.iii. 
67 Chevron, Interim Award, ¶180. 
68 Saipem, ¶110. 
69 Id. 
70 Mondev, ¶81. 



! 14!

 

A.2. The claims concern breaches of the BIT contemplated under Article 8.1 

thereof 

 

49. The dispute settlement provision, under Article 8.1 of the BIT, provides that the Tribunal has 

jurisdiction over any dispute “arising out of or in relation to this Agreement, or the existence, 

interpretation, application, breach… thereof.”71 Atton Boro claims that Mercuria breached 

Article 3.3 (a) and Article 3.2 (b, c) of the BIT. Applying the prima facie test, Atton Boro’s 

claims put forward a dispute concerning breaches of the BIT.72 

 

 

a. The Tribunal has jurisdiction over the claim that the termination of 

the LTA is a breach of the Umbrella Clause under Article 3.3 of the 

BIT 

 

50. Atton Boro claims that Mercuria, through its failure to observe the protected LTA obligation 

(a.i), breached the Umbrella Clause (a.ii). As this is a breach of the BIT, the Tribunal has 

jurisdiction. 

 

 

a.i. The LTA is a protected obligation covered by the Umbrella 

Clause 

 

51. The Umbrella Clause extends the protection of the BIT to the LTA, as it embodies 

Mercuria’s commitment to “observe any obligation it may have entered into with regard to 

investments.”73  The protection of the Umbrella Clause covers the LTA because the two 

conditions therein have been met. First, the LTA is an obligation entered into by Mercuria, 

through the NHA. Second, the LTA was entered into with regard to Atton Boro’s Patent 

investment. The conditions for the invocation of the Umbrella Clause will be discussed in turn. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
71 Article 8.1, BIT. 
72 Continental, ¶60. 
73 Article 3.3, BIT. 
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52. The first condition – that the obligation must be entered into by the host State – obtains 

because the LTA was entered into by Mercuria through the NHA. 

 

53. Mercuria created the NHA pursuant to its Constitutional mandate of securing universal 

healthcare (L1256-1257, Annex 2). The NHA is a public sector corporation, operating 

independently but at all times accountable to Mercuria (L1591-1594,PO3). The Tribunal in Toto 

v. Lebanon while appreciating that the subject public corporation had “a distinct legal 

personality and… autonomy”,74 attributed State responsibility because the said entity was 

accountable to the national government and funded by the national budget. 75  Similar 

circumstances obtain in this case, thus the NHA’s actions are attributable to Mercuria under 

customary international law embodied in Article 4 and Article 5 of the ILC Articles on the 

Responsibility of States for Internationally Wrongful Acts (“ILC Articles”).76 

 

54. Article 4 of the ILC Articles provides, “[t]he conduct of any State organ shall be considered 

an act of that State under international law.”77 Attribution is not limited to organs of the national 

government, as “[i]t extends to organs of government of whatever kind or classification, 

exercising whatever functions, and at whatever level.”78 The NHA is a State organ performing 

functions essential to Mercuria’s public health objectives. Thus, as the NHA is a State organ, its 

act of entering into the LTA is attributable to Mercuria. 

 

55. Alternatively, Article 5 of the ILC Articles would confirm the attribution of NHA’s acts to 

Mercuria. Article 5 effects State attribution when a parastatal entity empowered to exercise 

governmental authority acts in its governmental capacity.79  

 

56. The NHA is a parastatal entity because it is a public corporation80 empowered by the 

National Health Authorities Act to exercise governmental authority in pursuit of public health 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
74 Toto, ¶51. 
75 Id. 
76 Jan de Nul, ¶89. 
77 Article 4, ILC Articles. 
78 ILC COMMENTARY 32. 
79 Article 5, ILC Articles. 
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objectives (L1593-1594,PO3). The NHA entered into the LTA through its exercise of 

governmental authority, as the LTA mobilized the nationwide distribution of Sanior for the 

treatment of greyscale (¶11,PO1). 

 

57. Further, without the Central Government’s authority and support, the NHA would not have 

been able to enter into the LTA. The Minister for Health initiated negotiations when it invited 

Atton Boro to make an offer for the supply of Sanior (¶7,PO1). The Central Government 

financed the LTA obligations by allocating a budget of $200 Million for greyscale treatment 

(L1363-1365, Annex 3). The Tribunal in Toto v. Lebanon attributed the parastatal entity’s 

conduct to the host State under the similar circumstances of public purpose, Ministry direction, 

and State funding.81  

 

58. Thus, it is for these reasons that the NHA’s act of entering into the LTA is attributable to 

Mercuria. The first condition obtains as the LTA was entered into by Mercuria. 

 

59. The second condition – that the obligation was entered into with regard to an investment – 

obtains because the LTA was entered with regard to Atton Boro’s investment in the Patent over 

the compound Valtervite. 

 

60. In Duke v. Ecuador, the Tribunal construed the subject umbrella clause terms “with regard 

to [an investment]” to mean that there must be “a link, a relation between the obligation and the 

investment.”82 There is a link between the LTA obligation and Atton Boro’s Patent investment, 

because the supply of Sanior under the LTA is necessarily linked to Atton Boro’s Patent over 

Valtervite. A patent gives the patent holder exclusive use of the patented invention,83 thus it is 

through its Patent that Atton Boro is legally able to use Valtervite for the manufacture and sale of 

Sanior, pursuant to the LTA.  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
80 Hamester, ¶177. 
81 Toto, ¶51. 
82 Duke, ¶324. 
83 Article 28, TRIPS. 



! 17!

61. The second condition obtains as the LTA was entered into with regard to Atton Boro’s Patent 

investment. 

 

62. The Umbrella Clause is applicable in this case because both conditions for a valid invocation 

thereof have been met. Thus, Atton Boro may invoke a breach of the Umbrella Clause. 

 

 

a.ii. The termination of the LTA is a breach of the Umbrella 

Clause, as Mercuria failed to perform a protected obligation 

 

63. The premature termination of the LTA is a failure to observe Mercuria’s obligation to keep 

the LTA effective for a period of ten years (¶10,PO1). At the outset, Atton Boro is not raising the 

same contractual claim that has already been decided in its favor before the Reef Tribunal 

(¶17,PO1). The Tribunal in SGS v. Pakistan recognized that “the same set of facts can give rise 

to different claims.”84 Although Atton Boro relies on the same fact of premature termination of 

the LTA, it is raising before the Tribunal an independent treaty claim of breach of the Umbrella 

Clause of the BIT. 

 

64. The Umbrella Clause guarantees the observance of obligations protected thereunder, and 

effectively “makes it a breach of the BIT for the host State to fail to observe binding 

commitments, including contractual commitments.”85 The premature termination of the LTA 

constitutes a breach of the Umbrella Clause because Mercuria failed to observe a protected 

obligation.86 

 

65. Additionally, the arbitration clause in the LTA (¶17,PO1) does not divest the Tribunal of its 

jurisdiction. The LTA’s arbitration clause does not extend to the settlement of disputes 

concerning breaches of the BIT, as it is limited to the settlement of contractual claims. Further, 

the Contracting Parties of the BIT did not waive the jurisdiction of the Tribunal in favor of other 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
84 SGS v. Pakistan, ¶147. 
85 SGS v. Philippines, ¶128. 
86 SGS v. Paraguay, Jurisdiction, ¶180. 
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forums constituted under separate agreements.87 Thus, the Tribunal has jurisdiction over the first 

claim raised by Atton Boro. 

 

 

b. The Tribunal has jurisdiction over the claim that the conduct of 

Mercuria’s Judiciary is a breach of the FET standard under Article 

3.2 of the BIT 

 

66. Atton Boro claims that Mercuria, through the conduct of its Judiciary, breached the FET 

standard. Mercuria breached the FET standard when it denied Atton Boro justice in the 

enforcement proceedings of the Award. As the claim is a breach of the BIT, it is within the 

Tribunal’s jurisdiction.88 

 

67. Atton Boro need not exhaust domestic remedies to forward a claim of a denial of justice.89 

Exhaustion of domestic remedies becomes a jurisdictional requirement only when expressly 

provided for in the dispute settlement provision of an investment treaty.90 In the absence of such 

requirement under Article 8.1 of the BIT, Mercuria cannot impose a requirement to exhaust 

domestic remedies. 

 

68. In any case, domestic proceedings have proven futile.91 The Tribunal in Chevron v. Ecuador 

appreciated that “the delay itself usually evidences the general futility of all remedies.”92 The 

futility is bolstered by the fact that Mercuria has not explained how a relatively simple 

enforcement proceeding has not progressed beyond the submission of pleadings, despite the 

lapse of seven years (Exhibit). Neither has Mercuria shown how the pendency of enforcement 

proceedings could lead to a prompt resolution of the issues or a grant of proper relief for Atton 

Boro’s grievances.93  

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
87 Id. 
88 Article 8.1, BIT. 
89 Chevron, Merits, ¶268. 
90 Generation, ¶13.5. 
91 Chevron, Merits, ¶329. 
92 Id. ¶326. 
93 Id. ¶330. 
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69. Atton Boro need not wait for the resolution of the domestic enforcement proceedings, as a 

denial of justice had already been completed. Even if the Judiciary would subsequently render a 

favorable decision, Mercuria cannot raise this as a defense as there was already a fully 

consummated breach of the BIT.94 

 

70. Thus, the Tribunal has jurisdiction over the second claim raised by Atton Boro. 

 

 

c. The Tribunal has jurisdiction over the claim that the amendment of 

the IP Law and the grant of compulsory license amount to a breach of 

the FET standard under Article 3.2 of the BIT 

 

71. Atton Boro claims that Mercuria breached the FET standard through the amendment of the IP 

Law and grant of compulsory license. As this is a breach of the BIT, it is within the Tribunal’s 

jurisdiction.95 

 

72. Mercuria violated Atton Boro’s legitimate expectations when it failed to conform to the legal 

framework existing at the time the Patent investment was made.96 Mercuria’s compulsory 

licensing measures violate the FET standard, as they are unreasonable, disproportionate, and 

discriminatory.97 

 

73. Contrary to Mercuria’s assertions, the World Trade Organization (“WTO”) is not the proper 

forum as Atton Boro is not asking for an adjudication on the breach of the Agreement on the 

Trade Related Aspects of Intellectual Property Rights (“TRIPS”). Further, Atton Boro cannot 

recover the relief it seeks before the WTO because it lacks legal standing as a non-State entity.98 

 

74. However, the Tribunal is not precluded from considering the objective legal standards under 

TRIPS in the determination of a breach of the FET standard. Atton Boro is asking the Tribunal to 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
94 Id. ¶272. 
95 Article 8.1, BIT. 
96 Saluka, ¶301. 
97 Total, ¶162. 
98 Article 1, WTODSU. 



! 20!

consider TRIPS as part of the international legal framework in which its Patent investment 

operates. The Tribunal in AAPL v. Sri Lanka emphasized that the BIT is “not a self-contained 

closed legal system,”99 as the obligations contained therein must be understood with reference to 

the international legal framework.100 Atton Boro claims that its legitimate expectations were 

violated when Mercuria, a party to TRIPS (¶2,PO2), failed to act in accordance with the 

minimum conditions for compulsory licensing.101 

 

75. The inclusion of TRIPS as part of Atton Boro’s legitimate expectations is also grounded on 

the intention of the BIT to “[build] on [the Contracting Parties] respective rights and 

obligations under… agreements and arrangements to which they are both parties.”102 Thus, 

Mercuria’s obligation to accord FET to Atton Boro’s investment must build on other 

international obligations, and not disregard them. The Tribunal in Continental Casualty v. 

Argentina, after assessing the investor’s claim that the host State had breached specific 

commitments in other treaties, exercised jurisdiction as the investor set forth a concurrent breach 

of the investment treaty.103 

 

76. As Atton Boro claims that Mercuria breached the FET standard of the BIT, the Tribunal has 

jurisdiction over the third claim raised. 

 

77. At this point, prima facie, all the claims raised by Atton Boro sufficiently allege a dispute 

within the Tribunal’s jurisdiction under Article 8.1 of the BIT. Thus, the Tribunal has 

jurisdiction over the claims in relation to the Award. 

 

 

 

 

 

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
99 AAPL, ¶21. 
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102 Preamble, BIT. 
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B. Mercuria cannot deny Atton Boro the benefits of the BIT 

 

 

78. Mercuria invokes the Denial of Benefits Clause, under Article 2.1 of the BIT, in an attempt 

to assert the inadmissibility of the claims raised by Atton Boro (¶5, Response). However, 

Mercuria lacks basis to support its assertion that Atton Boro should be denied the benefits of the 

BIT.  

 

79. A Denial of Benefits Clause effects the denial of investment protection only when certain 

conditions obtain.104 Since Atton Boro established that the Tribunal has jurisdiction,105 Mercuria 

has the burden of proving that it could deny investment protection.106 Mercuria has the burden of 

proof to establish that its claim to a denial of benefits was timely made (B.1) and that the 

cumulative requirements of the BIT were met (B.2).107 Mercuria fails to discharge its burden, 

thus it cannot deny Atton Boro the benefits of the BIT. 

 

 

B.1. Mercuria’s belated invocation of the Denial of Benefits Clause precludes 

its invocation 

 

80. The Denial of Benefits Clause provides, “Each Contracting Party reserves the right to deny 

the advantages of this Agreement.”108 The Tribunal in Plama v. Bulgaria recognized that there is 

a distinction between the existence of the host State’s right to deny benefits and the actual 

exercise thereof, thus it characterized the existence of a Denial of Benefits Clause to be “at best 

only half a notice”109 to the investor. Unless and until a host State invokes its right, an investor 

has a reasonable expectation that it is still covered under the protective mantle of the BIT.110  

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
104 AMTO, ¶69. 
105 Supra I.A. 
106 AMTO, ¶64. 
107 Id. 
108 Article 2.1, BIT. 
109 Plama, ¶¶155, 157. 
110 Id. 
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81. For a proper and effective invocation of the Denial of Benefits Clause,111 Mercuria should 

have provided Atton Boro reasonable notice of its intention to exercise its right, so that the latter 

could have planned its investment accordingly.112 However, Mercuria belatedly invoked the 

Denial of Benefits Clause in its Response to the Notice of Arbitration on 26 November 2016 (¶5, 

Response) after almost two decades since Atton Boro made its first investment. 

 

82. The Tribunal in Pac Rim Cayman v. El Salvador held that a host State invoking a Denial of 

Benefits Clause to deliberately seek or gain any advantage over the foreign investor is precluded 

from belatedly denying the latter benefits.113 Mercuria’s belated invocation is characteristic of its 

dilatory attitude, as it continues to delay the enforcement of the Award and usurp Atton Boro’s 

Patent rights. Thus, Mercuria cannot belatedly invoke the Denial of Benefits Clause to the further 

prejudice of Atton Boro. 

 

 

B.2. Mercuria cannot deny Atton Boro the benefits of the BIT because it 

failed to establish the cumulative requirements of the Denial of Benefits 

Clause 

 

83. The Denial of Benefits Clause114 provides that the benefits of the BIT may be denied to: 

“[A] legal entity, if citizens or nationals of a third state own or control such 
entity (a) and if such entity has no substantial business activities in the 
territory of the Contracting Party in which it is organized (b).”  

 

84. The requisites thereunder must be cumulatively established in order for Mercuria to deny 

Atton Boro the benefits of the BIT. The Tribunal in Ulysseas v. Ecuador, recognizing the 

cumulative nature of the requirements, did not permit a denial of benefits when the host State 

failed to prove just one of the requisites. In assessing the presence of the cumulative 

requirements of the BIT, such requirements must be met at the time of invocation.115  

 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
111 Article 2.1, BIT. 
112 Plama, ¶161. 
113 Pac Rim, ¶4.84. 
114 Article 2.1, BIT. 
115 Ulysseas, ¶167. 
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a. Atton Boro is not owned and not controlled by nationals of a third 

State 

 

85. At the time Mercuria invoked the Denial of Benefits Clause, Atton Boro Group Affiliates 

(“ABG Affiliates”) held all the shares in Atton Boro (¶3,PO2). In Vacuum Salt v. Ghana, the 

Tribunal recognized that share ownership entails control.116 Thus, the ABG Affiliates, through 

their ownership of all the shares (¶3,PO2), control Atton Boro.  

 

86. In order to meet the first requisite under the Denial of Benefits Clause, Mercuria must 

establish that ABG Affiliates are nationals of a third State. However, the Procedural Orders are 

bereft of any indication that the ABG Affiliates are nationals of a third State. 

 

87. In Pac Rim Cayman v. El Salvador, the Tribunal refused to look beyond the parent 

corporation’s wnership of shares in the investor corporation.117 In this case, Mercuria cannot 

provide any legal justification for the Tribunal to look beyond ABG Affiliates’ ownership and 

control of Atton Boro. 

 

88. Contrary to Mercuria’s assertions, the mere fact of control by Atton Boro and Company 

(“AB Company”) over ABG Affiliates does not give the latter control over Atton Boro. The 

Tribunal in Ulysseas v. Ecuador held that “control over a company’s business does not give 

control over the company.”118 The previous financing by AB Company of Atton Boro’s activities 

in 1998 (L1572,PO3) does not serve to perpetually extend its control over the latter, as control is 

not a static circumstance.119 While AB Company may have exercised control over Atton Boro in 

1998 by virtue of its acquisition of shares (L1575,PO3), AB Company’s control ended when 

ABG Affiliates acquired full ownership of Atton Boro (¶3,PO2). 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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! 24!

89. In any case, should the Tribunal look beyond the control of ABG Affiliates over Atton Boro, 

AB Group is the entity that exercises ultimate control. AB Group’s control is appreciated in the 

two circumstances below.  

 

90. First, AB Group owns the shares in ABG Affiliates, by virtue of the parent-affiliate 

relationship. AB Group incorporated Atton Boro in 1998 to serve as a wholly owned subsidiary 

(¶4,PO1). The statement of AB Group CFO Daoud Lean, “Are we to be compensated with a 

mere 1% of Valtervite revenues…” (L1601-1603,PO3), affirms AB Group’s ownership of Atton 

Boro. The statement admits that AB Group would have been receiving the royalty, had the 

licensing measures been valid and uncontested. Thus, AB Group controls Atton Boro because it 

is the ultimate shareholder120 entitled to receive the dividends. 

 

91. Second, control has been defined by Tribunal in Plama v. Bulgaria as “an ability to exercise 

substantial influence over the legal entity’s management [and] operation.”121 AB Group exercises 

substantial influence over Atton Boro’s management and operation because it incorporated the 

latter to serve as a vehicle for carrying on business in South America and in Africa (¶4,PO1). AB 

Group discovers and develops the drugs (¶2,PO1), while Atton Boro manufactures and sells the 

drugs regionally (¶5,PO1). Since Atton Boro’s manufacturing and supply activities are pursuant 

to the objectives of AB Group’s pharmaceutical enterprise, AB Group exercises control through 

its substantial influence over the former’s management and operations.122 

 

92. In order to meet the first requisite under the Denial of Benefits Clause, Mercuria must 

establish that AB Group is a national of a third State. However, the Procedural Orders are bereft 

of any indication that the AB Group is a national of a third State.  

 

93. Mercuria failed to prove that Atton Boro is owned or controlled by nationals of a third State. 

Therefore, the first requisite has not been met. The failure to meet the first requisite is sufficient 

to preclude the denial of benefits.123 
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b. Atton Boro has substantial business activities in Basheera, the State 

in which it was organized 

 

94. The Tribunal in AMTO v. Ukraine defined “substantial business activities” as those 

activities “not merely of form.”124 The decisive question is “materiality not the magnitude”125 of 

the activities to the business enterprise of Atton Boro. 

 

95. Atton Boro was incorporated in Basheera to carry on AB Group’s business in South America 

and Africa (¶4,PO1). Atton Boro’s business activities in Basheera are material to its corporate 

purpose of serving as AB Group’s “vehicle for carrying on business” in the regions (¶4,PO1). 

 

96. Atton Boro manages its portfolio of internationally registered patents from its office in 

Basheera (¶3,PO2). Patent management is essential to Atton Boro’s regional engagement in the 

manufacture and supply of the drugs discovered and developed by AB Group. 

 

97. Atton Boro also facilitates the activities of ABG Affiliates, as part of its role as a vehicle for 

carrying on AB Group’s regional operations. Atton Boro’s office in Basheera provides “support 

for regulatory approval, marketing, and sales as well as legal, accounting and tax services” for 

ABG Affiliates (¶3,PO2). 

 

98. Contrary to Mercuria’s assertions, Atton Boro is not a mere mailbox company (¶5, 

Response). In Pac Rim Cayman v. El Salvador, the Tribunal defined a mailbox company as one 

“with no geographical location for its nominal, passive, limited and insubstantial activities.”126 

The investor in that case was considered a mailbox company as it merely existed on paper, but 

had no office space, no bank account, no tangible property, and no employees.127  Atton Boro is 

not a mailbox company, but a fully functioning company that rents out an office space, maintains 

a bank account, and hires up to six permanent employees (¶4,PO1). The nature of the functions 
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of Atton Boro’s permanent employees – manager, accountant, commercial lawyer, patent 

attorney (¶3,PO2) – reinforces the substance of its business activities in Basheera. 

 

99. In conclusion, Mercuria cannot deny Atton Boro the benefits of the BIT due to its failure to 

timely invoke the Denial of Benefits Clause and to cumulatively meet the requirements thereof. 

Thus, the Tribunal should exercise its jurisdiction over the claims of Atton Boro. 
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II. Mercuria breached its obligations under the BIT 

 

100. The Tribunal in Hamester v. Ghana emphasized that for an act to amount to a breach of the 

BIT, “an act has to be both attributable to the State and a violation of an international obligation 

provided for in the BIT.”128 The acts assailed by Atton Boro are attributable to Mercuria, and are 

breaches of specific provisions of the BIT. The assailed acts are as follows: 

 

First, Mercuria breached the Umbrella Clause of the BIT through the NHA’s premature 

termination of the protected LTA (A). 

 

Second, Mercuria breached the FET standard of the BIT through the conduct of its 

Judiciary in the enforcement proceedings (B). 

 

Third, Mercuria breached FET standard of the BIT through the enactment of 

compulsory licensing measures (C). 

 

 

A. Mercuria breached the Umbrella Clause through the NHA’s premature 

termination of the LTA 

 

  

A.1. The NHA’s premature termination of the LTA is attributable to 

Mercuria 

 

101. Customary international law, embodied in the ILC Articles,129 governs State attribution. The 

Tribunal in Hamester v. Ghana identified three modes of attribution, which shared the common 

element of “close link to the State.”130 Under the ILC Articles, the close link may arise from 

being a State organ pursuant to Article 4 (a), being a parastatal entity in the exercise of its 
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government function pursuant to Article 5 (b), or being under the effective control of the State 

pursuant to Article 8 (c).131 

 

 

a. The NHA is a State organ of Mercuria 

 

102. As it has been submitted above in the arguments on Jurisdiction, the NHA is a State 

organ.132 A State organ is “part of the State’s organic structure.”133 The NHA is a State organ 

with the executive function134 of fulfilling Mercuria’s Constitutional mandate of securing 

universal healthcare (¶2, Annex 2). The NHA’s primary function is essential to Mercuria’s 

organic structure as defined by its Constitution, thus the NHA is a State organ under Article 4 of 

the ILC Articles. 

 

103. Article 4 of the ILC Articles provides, “The conduct of any State organ shall be considered 

an act of that State under international law.” No qualification or limitation is imposed on the 

nature of the conduct of a State organ. The International Law Commission (“ILC”) considers it 

“irrelevant for the purposes of attribution that the conduct of a State organ be classified as 

‘commercial’.”135 In SGS v. Paraguay, the Tribunal refused to make a distinction between the 

sovereign and commercial acts of State organs for the purpose of attribution. The said Tribunal 

found difficulty in articulating “a basis on which the State’s actions, solely because they occur in 

the context of a contract… are somehow no longer acts of the State.”136 

 

104. Applying Article 4 of the ILC Articles, every single act of the NHA is attributable to 

Mercuria.137 Hence, the premature termination of the LTA by the NHA is an act of Mercuria 

under international law. 
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b. Alternatively, the NHA is a parastatal entity that was acting in the 

exercise of its governmental authority when it prematurely 

terminated the LTA 

 

105. As it has been submitted above in the arguments on Jurisdiction, the NHA is a parastatal 

entity that entered into the LTA in the exercise of its governmental authority.138 The NHA is a 

public corporation (L1593,PO3), which is considered a parastatal entity under Article 5 of the 

ILC Articles.139 The NHA was conferred with governmental authority by the National Health 

Authorities Act (L1592,PO3). The nationwide distribution of greyscale drugs (¶11,PO1) is an 

exercise of government authority, which necessarily required the stable supply of Sanior 

pursuant to the LTA. Thus, the NHA entered into the LTA in the exercise of its governmental 

authority, with the objective of fulfilling its Constitutional mandate of securing universal 

healthcare (¶2, Annex 2). 

 

106. Article 5 of the ILC Articles provides that the conduct of a parastatal entity in the exercise 

of its governmental authority “shall be considered an act of the State under international law.” In 

Toto v. Lebanon, the Tribunal applied Article 5 and attributed the parastatal entity’s contract 

termination to the host State, as it ruled that when a public entity enters into a contract in its 

governmental authority, subsequent conduct affecting the contract is attributable to the State.140  

 

107. Applying Article 5 of the ILC Articles, since the NHA entered into the LTA in its 

governmental authority, its subsequent act of prematurely terminating the LTA is an act of 

Mercuria under international law.141 

 

c. Additionally, the NHA was acting under the effective control of 

Mercuria when it prematurely terminated the LTA 
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108. Article 8 of the ILC Articles provides that the conduct of an entity acting under the direction 

or control of the State “shall be considered an act of a State under international law.” Attribution 

is effected when the State gives direction or control, which relates in some way to the conduct 

assailed.142  

 

109. In Hamester v. Ghana, the Tribunal recognized that there is effective control resulting in 

attribution when “the State has a significant involvement, before the commission of the act in 

question.”143 Mercuria’s significant involvement before and after the termination of the LTA 

amounts to effective control.  

 

110. Mercuria exercises control as it decides the allocation of NHA’s annual budget 

(L1592,PO3). In 2006 and in 2007, despite having grossly exceeded its $200 Million annual 

budget (L1363-1365, Annex 3), the NHA was still allocated funding by Mercuria. However, 

because of the overspending in 2006 and in 2007 (¶15,PO1), the government’s healthcare 

programs suffered in 2008 due to budgetary problems. In light of this, on 15 May 2008, the NHA 

Director was summoned to a private meeting with the President of Mercuria and the Minister for 

Health to resolve the budgetary problems that had arisen in the government’s healthcare 

programs (¶16,PO1). The failure of the NHA to negotiate a further discount, coupled with 

Mercuria’s refusal to allocate adequate funding, compelled the NHA Director to terminate the 

LTA one month after the private government meeting (¶17,PO1). 

 

111. Mercuria’s control over the NHA is confirmed by its actions after the termination of the 

LTA. The NHA is accountable to Mercuria (L1591,PO3), yet the latter did not reject the 

termination. Despite Mercuria’s policy “to ensure that patients of greyscale could avail 

treatment” (¶14,PO1), the President and the Minister for Health did not reverse the termination 

or reprimand the NHA.  
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112. Mercuria, after allowing the termination of the LTA, cannot be allowed to conveniently 

disassociate itself from the NHA in an attempt to escape liability.144 Applying Article 8 of the 

ILC Articles the NHA’s termination of the LTA is attributable to Mercuria. 

 

113. Whether Article 4, Article 5, or Article 8 of the ILC Articles applies, the premature 

termination of the LTA is attributable to Mercuria. 

 

 

A.2. The premature termination of the LTA breached the Umbrella Clause 

 

 

a. The premature termination of the LTA is a failure to observe a 

protected obligation, thus it amounts to a breach of the Umbrella 

Clause 

 

114.. The Umbrella Clause provides that Mercuria “shall observe any obligation it may have 

entered into with regard to investments of investors of the other Contracting Party.”145 As it has 

been submitted above in the arguments on Jurisdiction,146 the LTA is a protected obligation 

covered by the Umbrella Clause. 

 

115.. The Tribunal in SGS v. Paraguay held that the “article creates an obligation for the State to 

constantly guarantee observance of its commitments”147 covered by an umbrella clause.  Atton 

Boro can prove a breach of the Umbrella Clause “if it can prove that [Mercuria] failed to observe 

its commitments under the Contract.”148 

 

116. Among the obligations under the LTA is the obligation to keep the agreement valid for a 

period of ten years (¶10,PO1). On 10 June 2008, barely three years into the LTA’s effectivity, 

the NHA prematurely terminated the LTA. The Reef Tribunal found that the NHA breached the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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LTA, and it issued an Award in Atton Boro’s favor (¶17,PO1). The Award was not contested by 

the NHA (¶4,PO2). Thus, Atton Boro has proved that Mercuria failed to observe its 

commitments under the LTA. 

 

117. In construing an identically worded umbrella clause in an investment treaty, the Tribunal in 

Noble Ventures v. Romania considered the formulation to be general and straightforward, 

“tending to an assimilation of contractual obligations to treaty ones.”149 It held that a breach of a 

protected contractual obligation is a breach of the Umbrella Clause, as it is a failure to observe a 

protected obligation.150 

 

118. Mercuria’s breach of the LTA is a failure to observe a protected obligation covered by the 

Umbrella Clause. Thus, Mercuria breached the Umbrella Clause.  

 

 

b. Additionally, Mercuria’s sovereign interference confirms the 

breach of the Umbrella Clause 

 

119. The attendance of sovereign interference is not a requirement to qualify the premature 

termination of the LTA as a breach of the BIT. In SGS v. Paraguay, the Tribunal rejected the 

host State’s position that a violation of the subject umbrella clause requires an “abuse of 

sovereign authority,” in the absence of any qualifying terms in the provision.151 To insist that 

sovereign interference is a requirement would result in the undue imposition of an additional 

qualification not agreed upon by the Contracting Parties of the BIT. 

 

120. In any case, sovereign interference attended the premature termination of the LTA. In 

Siemens v. Argentina, the Tribunal defined sovereign interference as “interference in the 

contract execution through government action.”152 Sovereign interference can be appreciated in 

the circumstances below. 
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121. First, the NHA would not have prematurely terminated the LTA were it not for the 

sovereign guarantee that “the government would take every measure it deemed necessary to 

ensure that patients of greyscale could avail treatment” (¶14,PO1). Eventually, Mercuria 

followed through on said guarantee through the enactment of compulsory licensing measures 

(¶20,PO1). 

 

122. Second, the NHA Director, Minister for Health, and President of Mercuria conspired to 

terminate the LTA. In Waste Management v. Mexico, the Tribunal found that there was a 

“conspiracy” against an investor because there was a “conscious combination of various 

agencies of government without justification to defeat the purposes of [a BIT].” 153  The 

conspiracy was initiated in the secret meeting among the NHA Director, Minister, and President, 

held one month before the termination of the LTA (¶16,PO1). The secret meeting enabled the 

said three government officials to coordinate their efforts. The Minister made the sovereign 

guarantee that every measure necessary would be taken to ensure greyscale treatment (¶14,PO1). 

Relying upon the said guarantee, the NHA Director caused the LTA termination (¶17,PO1). 

Finally, the President followed through on the said guarantee by eventually enacting legislation 

for compulsory licensing measures (¶20,PO1).  

 

123. In light of the NHA’s Constitutional mandate to ensure access to greyscale treatment (¶2 

Annex 2), it would not have been able to terminate the LTA without the alternative presented by 

the government’s compulsory licensing measures. There is sovereign interference as, “[o]nly the 

State, and not an ordinary contract party, can decide that such sweeping changes will operate as 

part of the public function.”154 

 

124. These circumstances taken together lead to the conclusion that there was sovereign 

interference attending the premature termination of the LTA. The attendance of sovereign 

interference confirms that Mercuria not only failed, but also refused, to observe a protected 
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obligation under the Umbrella Clause. Thus, Mercuria breached the Umbrella Clause under 

Article 3.3 of the BIT. 

 

 

B. Mercuria violated the FET standard under Article 3.2 of the BIT through the 

conduct of its Judiciary in the enforcement proceedings 

 

B.1. The conduct of the Judiciary is attributable to Mercuria 

 

125. Under Article 4 of the ILC Articles, “The conduct of any State organ… whether the organ 

exercises… judicial or any other functions” is attributable to the State. The Judiciary is a State 

organ exercising judicial functions. 

 

126. In Arif v. Moldova, the Tribunal recognized that the acts of the Judiciary are attributable to 

the State in which it is organized.155 The conduct of the Judiciary in the enforcement proceedings 

is attributable to Mercuria, regardless of the concept of judicial independence. Judicial 

independence may only be relevant within the operation of the State’s domestic legal framework, 

in light of the concept of separation of powers. However, for the purpose of attribution of 

international responsibility, Article 4 of the ILC Articles imposes no such limitation in the 

attribution of a State organ’s conduct to the State. Thus, the conduct of the Judiciary is 

attributable to Mercuria. 

 

B.2. The conduct of the Judiciary in the enforcement proceedings breached 

the FET standard  

 

127. The FET standard, under Article 3.2 of the BIT, binds Mercuria to accord FET to 

investments, and to not “impair by unreasonable or discriminatory measures the management, 

maintenance, use, enjoyment or disposal of investments.”156  
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a. The applicable standard for a denial of justice amounting to a 

breach of FET is the “effectiveness of means” standard 

 

128. The Tribunal must reject Mercuria’s imposition of the customary international law standard 

of “egregious” conduct (¶9, Response), which originated from the Neer v. Mexico opinion in 

1926.157 The Tribunal in Philip Morris v. Uruguay recognized that the “standard is today 

broader than it was defined in the Neer case.”158 The Neer standard was also rejected by the 

Tribunal in Mondev v. United States for several reasons. First, the Neer case did not concern the 

treatment of foreign investments, but the physical security of an alien.159 Second, the Neer case 

was decided in 1926 when the international protection of foreign investments was 

underdeveloped.160 Third, the BIT’s FET standard must prevail, as such was expressly agreed 

upon by the Contracting Parties to be the lex specialis.161 Thus, Mercuria cannot assert the 

standard of egregious conduct over the clear and express terms of the BIT.  

 

129. Mercuria violated the FET standard by denying justice to Atton Boro in the enforcement 

proceedings of the Award.162 Following the approach in MTD v. Chile,163 a claim of denial of 

justice must be appreciated according to the ordinary meaning of the terms of the BIT, in their 

context, and in light of its object and purpose.164 The Preamble of the BIT provides for the 

“effectiveness of means standard”, as it recognizes the “importance of providing effective means 

of asserting claims and enforcing rights with respect to investment under national law.” In 

Chevron v. Ecuador, the Tribunal characterized the effectiveness of means standard as a “less-

demanding test… [that] does not require an overt showing of bad faith.”165 The effectiveness of 

means standard takes precedence over the test of egregious conduct because the BIT terms 

“constitute a lex specialis.”166 
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130. Therefore, any judicial conduct that deprives an investor of an effective means of asserting 

its claims and enforcing its rights amounts to a denial of justice that breaches the FET standard. 

 

 

b. The conduct of the Judiciary amounts to a denial of justice, and 

therefore, breaches the FET standard of the BIT 

 

131. A denial of justice is a breach of the FET standard.167 The Tribunal in Azinian v. Mexico 

recognized that a denial of justice can be pleaded on several grounds, such as if the relevant 

courts “subject [proceedings] to undue delay, or if they administer justice in a seriously 

inadequate way.”168 

 

132. Mercuria denied Atton Boro justice in the enforcement of the Award, as its Judiciary 

subjected enforcement proceedings to undue delay (b.i) and administered justice in a seriously 

inadequate manner (b.ii). 

 

 

b.i. Mercuria’s Judiciary subjected the enforcement proceedings 

to undue delay 

 

133. In ruling that there was a denial of justice on the ground of undue delay, the Tribunal in 

Chevron v. Ecuador considered the following factors: the duration of the proceedings, the 

behavior of the litigants, and the complexity of the issues.169 The Tribunal found that “the nature 

of the delay and the apparent unwillingness of the [domestic] courts to allow the cases to 

proceed” constituted undue delay amounting to a breach of the FET standard.170 

134. As regards the duration of the proceedings, it has been almost seven years since Atton Boro 

instituted enforcement proceedings, and yet the Judiciary has not resolved the enforcement 
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application. Further, the Judiciary’s belated grant of the NHA’s request to amend its pleading 

(¶36, Exhibit) brought the proceedings back to square one, as the NHA was allowed to alter its 

arguments in opposition to the enforcement. 

 

135. As regards the behavior of the litigants, the Judiciary condoned the dilatory tactics 

employed by the NHA. The NHA delayed the proceedings by repeatedly asking for multiple 

extensions and adjournments based on reasons against Mercuria’s procedural law. Atton Boro 

did not contribute to the delay as it diligently objected to the dilatory tactics of the NHA and 

applied for remedies to expedite the enforcement proceedings (Exhibit). 

 

136. As regards the complexity of the issues involved in the enforcement proceedings, the 

Tribunal in White v. India characterized enforcement proceedings as relatively simple and 

straightforward. Under Article IV of the New York Convention, to enforce an award, applicants 

are only required to submit a copy of the award and the arbitration agreement.171 Until this day, 

Mercuria has not and cannot explain how a relatively simple and straightforward proceeding has 

dragged on for seven years, and has resulted in a total of forty adjournments and over seventy-

one months of idle time (Exhibit). 

 

137. Mercuria attempts to excuse itself from its obligation to accord FET by asserting that it is a 

“developing country with an overburdened judiciary (¶9, Response). The Tribunal in Chevron v. 

Ecuador placed no significance in the host State’s economic status, and also rejected the host 

State’s position that delay is excusable due to court congestion.172 Thus, while the overburdened 

Judiciary may explain the delay, Mercuria is not excused for the undue delay of the enforcement 

proceedings.173 Mercuria, through a denial of justice, breached the FET standard. 
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b.ii. Mercuria’s Judiciary administered justice in a seriously 

inadequate manner 

 

138. In addition to the undue delay, Mercuria breached the FET standard when its Judiciary 

administered justice in a seriously inadequate manner. This claim must be appreciated with 

reference to the obligation, under the FET standard, not to enact unreasonable or discriminatory 

measures. The Tribunal in Toto v. Lebanon defined an “unreasonable or discriminatory 

measure” as one that does not serve “any apparent legitimate purpose… or not based on legal 

standards but on discretion, prejudice or personal preference.”174 The circumstances discussed 

below show that the Judiciary acted unreasonably and discriminatorily, resulting in a seriously 

inadequate administration of justice. 

 

139. First, the Judiciary condoned the dilatory tactics of the NHA in the enforcement 

proceedings. It granted numerous extensions and adjournments for outrageous reasons, such as 

the travel of the NHA counsel (¶12, Exhibit), the NHA counsel’s alleged inability to contact its 

ubiquitous client (¶13, Exhibit) and the four-week long corporate retreat (¶17, Exhibit) Despite 

Atton Boro’s objections to these procedural deviations, on the ground of Mercuria’s procedural 

law, the Judiciary only passed over said objections in silence. Such silence enabled the dilatory 

tactics, and failed to serve any apparent legitimate purpose.175 

140. Second, the series of multiple transfers by the Judiciary demonstrates seriously inadequate 

administration of justice. The enforcement proceedings were conveniently transferred back and 

forth from the Regular Bench to the Commercial Bench (Exhibit). The contradictory decisions 

by the same judicial entity over the same issue of proper venue contributed to the undue delay 

and undermined the predictability of the procedural rules governing the enforcement 

proceedings. Gary Born, in his Dissenting Opinion in Philip Morris v. Uruguay, recognized that 

“[t]he rendering of contradictory decisions by co-equal courts within a single legal system” 

undermines the rule of law and reflects “arbitrary and unprincipled chance.”176  

141. Third, the previously mentioned judicial grant of the NHA’s amendment of its submissions 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
174 Toto, ¶157. 
175 Id. 
176 Philip Morris, Born Dissent, ¶¶42,52. 



! 39!

resulted in the allowance of a retroactive application of a Supreme Court decision (¶16, Exhibit). 

The retroactive application was unfair and inequitable because it allowed the NHA to belatedly 

change its arguments in opposition to the enforcement application. This wasted the six years of 

Atton Boro’s diligent prosecution on the basis of the NHA’s original defense. 

142. Fourth, the presiding judge’s statement in the enforcement proceedings manifests the 

Judiciary’s partiality towards the NHA, its fellow public entity. In the context of a procedural 

objection made by Atton Boro, the presiding Judge recognized Atton Boro’s status as a billion 

dollar corporation, and stated, “private parties ought to be more accommodating of their public 

counterparts” (¶14, Exhibit). This statement affirms that the standards of justice were lowered 

without “any apparent legitimate purpose,”177 but on the basis of “discretion, prejudice or 

personal preference”178 favoring the NHA. The Judiciary failed in its responsibility “to ensure 

that litigation is free from discrimination against a foreign litigant.”179 The Judiciary itself 

encouraged “sectional or local prejudice”180 against Atton Boro on the sole ground that it is a 

“billion dollar corporation” dealing with a “public counterpart” (¶14, Exhibit). 

143. The totality of circumstances leads to the conclusion that Mercuria denied Atton Boro 

justice by subjecting enforcement proceedings to undue delay and by administering justice in a 

seriously inadequate manner. Atton Boro was denied an effective means of asserting its claims 

and enforcing its investment rights. Mercuria breached the FET standard. 

144. The pendency of enforcement proceedings does not negate the denial of justice that had 

already been completed. In Chevron v. Ecuador, the Tribunal held that once “a breach of the 

BIT has been completed, a decision issued after that date cannot affect the liability of the 

State.”181 Mercuria cannot undo the damage that had been done, as it rendered the Award a mere 

paper victory. 
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C. Mercuria violated the FET standard under Article 3.2 of the BIT through its 

amendment of the IP Law and grant of compulsory license 

 

145. Atton Boro assails the amendment of the IP Law by Mercuria’s President and the grant of 

compulsory license by Mercuria’s High Court, as the compulsory license measures violated the 

FET standard. 

 

 

C.1. The compulsory licensing measures are attributable to Mercuria 

 

146. Under Article 4 of the ILC Articles, “The conduct of any State organ… whether the organ 

exercises legislative, executive, judicial or any other functions”182 is attributable to the State. 

Thus, as the President and the High Court are State organs, their actions concerning the 

compulsory licensing measures are attributable to Mercuria. 

 

 

C.2. The amendment of the IP Law and the grant of compulsory license 

violate the FET standard 

 

147. Atton Boro recognizes Mercuria’s sovereign power to regulate its internal affairs. However, 

such right is subject to Mercuria’s international commitments. Limitations to sovereignty that 

stem from a State’s consent through international agreements are valid under international 

law.183 Customary international law, embodied in the ILC Articles,184 considers a breach of an 

international obligation as an internationally wrongful act that entails the international 

responsibility of the State.185 
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148. Under the BIT, Mercuria agreed to accord FET to Atton Boro’s investments. Thus, while 

Mercuria may have the power to regulate its internal affairs, it must exercise such power in a 

manner that conforms to the FET standard of the BIT.186 

 

149. The circumstances surrounding the amendment of the IP Law and the grant of compulsory 

license lead to the conclusion that Mercuria breached the FET standard. Mercuria’s compulsory 

licensing measures violated Atton Boro’s legitimate expectations by failing to conform to the 

legal framework governing intellectual property rights (a). Additionally, Mercuria did not validly 

exercise its regulatory power because its measures were unreasonable, disproportionate, and 

discriminatory (b).  

 

 

a. Mercuria violated Atton Boro’s legitimate expectations. 

 

150. The obligation to accord FET requires Mercuria not to violate the legitimate expectations 

that Atton Boro had at the time the investment was made. 187  Atton Boro’s legitimate 

expectations are shaped by the business and legal environment in 1998 when it obtained the 

Valtervite Patent (¶3,PO1). 

 

151. In 1998, the business environment in Mercuria was very favorable to pharmaceutical 

companies, such as Atton Boro. Compulsory licensing was not practiced in Mercuria as there 

was no legal framework providing such option. Atton Boro invested in Mercuria because it was 

confident that it would recover the $1 Billion cost of development of Valtervite (L1601,PO3) 

and make a reasonable profit, without any legal setbacks and unfair competition. 

 

152. In 1998, the domestic law that governed Atton Boro’s Patent was Mercuria’s original IP 

Law. The original IP Law did provide for compulsory licensing. The rationale behind the 

absence of compulsory licensing is the State policy to empower Intellectual Property Rights 

(“IPR”) holders, in order to ensure the success of public-private partnerships. The Minister for 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
186 Parkerings, ¶332. 
187 Tecmed, ¶154. 



! 42!

Health reaffirmed this policy when he recognized that “A stable, progressive IPR regime is 

essential” to the State’s public health endeavors (¶4, Annex 2). 

 

153. In 1998, the international law that governed Atton Boro’s Patent was TRIPS, as Mercuria 

was a Party thereto (¶2,PO2). While TRIPS provides for the option to enact compulsory 

licensing measures, States are required to comply with the minimum conditions under Article 31 

thereof. Thus, Atton Boro expected that Mercuria would comply with TRIPS in the event that it 

enacts compulsory licensing measures. 

 

154. Mercuria violated Atton Boro legitimate expectations when it amended its IP Law and 

granted a compulsory license (¶¶20-21,PO1) without complying with the minimum conditions 

under TRIPS. Mercuria’s failure to comply with TRIPS amounts to a violation of the FET 

standard. 

 

 

a.i. TRIPS forms part of Atton Boro’s legitimate expectations 

 

155. In determining a breach of the FET standard, the Tribunal may refer to the relevant sources 

of international law.188 The rules in the Procedural Order provide that the BIT must be read with 

applicable rules of international law. 

 

156. The Tribunal in Tecmed v. Mexico held that an investor’s expectations are formed based on 

“any and all rules and regulations that will govern its investments.”189 In the present dispute, the 

Contracting Parties intended to “[build] on their respective rights and obligations under… other 

agreements and arrangements to which they are both parties.”190 Among such agreements is 

TRIPS, which provides an objective legal standard for the validity of compulsory licensing 

measures. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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a.ii. Mercuria failed to conform to the minimum conditions for 

compulsory licensing measures under TRIPS 

 

157. Pursuant to Article 31.b of TRIPS, compulsory licensing “may only be permitted if, prior to 

such use, the proposed user has made efforts to obtain authorization from the right holder.” 

Mercuria granted HG-Pharma the compulsory license through a fast-tracked process without 

requiring an attempt to negotiate for a voluntary license (¶21,PO1) as required by TRIPS. The 

only time a State may waive the requirement to attempt at negotiations for a voluntary license is 

when there is a national emergency.191  

 

158. However, there was no emergency in this case. Greyscale is a non-fatal disease (L1305, 

Annex 3) that affects only 0.39% of Mercuria’s population (Annex 3). The recent “increase” of 

reported greyscale cases (Annex 3) by the NHA is not due to an uncontrollable spread of 

greyscale, but due to its belated findings. In fact, the NHA admitted that it “grossly 

underestimated the number of greyscale cases” (¶15,PO1) as it only became actively concerned 

in 2003 (L1317, Annex 3) despite the existence of greyscale since the early 1980s in Mercuria 

(L1298, Annex 3). Further, there are alternative treatment options available to patients of 

greyscale (¶6,PO1). Absent a national emergency, Mercuria had no basis to ignore the 

requirement under Article 31.b of TRIPS, and consequently deprive Atton Boro an opportunity 

to negotiate for “reasonable commercial terms and conditions.”192 

 

159. Pursuant to Article 31.c of TRIPS, the “scope and duration of [compulsory licensing] shall 

be limited to the purpose for which it was authorized.” The IP Law amendment failed to set 

effective limitations to the scope and duration of compulsory licensing, and allowed the Judiciary 

to “grant a license upon such terms as it may deem fit” (Annex 4). This caused the High Court to 

issue HG-Pharma’s compulsory license with the sole condition that it would be valid “until 

greyscale was no longer a threat to public health in Mercuria” (¶21,PO1). Absent any clear and 

definite guidelines or identified authority for the determination of the lapse of the “threat”, HG-

Pharma’s compulsory license has a virtually unlimited scope and duration. 
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160. Pursuant to Article 31.h of TRIPS, “the [Patent] right holder shall be paid adequate 

remuneration.” Mercuria granted the compulsory license with a royalty rate of “1% of total 

earnings” (¶21,PO1). The royalty rate is grossly inadequate remuneration for the following 

reasons.  

 

161. First, Atton Boro was not given an opportunity to negotiate for reasonable terms that would 

allow it to recover the over $1 Billion spent to develop Valtervite and bring it to market 

(L1601,PO3). 

 

162. Second, the royalty rate of “1% of total earnings” cannot be justified by a comparison with 

the average royalty rate of “0.5% to 3% of revenue” (L1590,PO3). This is because the royalty 

rate imposed upon Atton Boro is wholly dependent on total earnings, computed by subtracting 

the expenses from the revenues, while the average royalty rate is only dependent on revenues. 

Thus, the royalty rate imposed by Mercuria makes Atton Boro’s royalties conditioned upon HG-

Pharma earning a profit, as compared to the average royalty rate that guarantees the payment of 

royalties with each sale of the generic drug, regardless of profits.  

 

163. Third, the royalty is inadequate considering that HG-Pharma is a “state-owned entity just as 

likely to give away the drug as sell it” (L1602,PO3). In fact, Mercuria has demonstrated a 

propensity for the gratuitous distribution of the generic drug, when it engaged in international 

humanitarian aid (¶23,PO1). Gratuitous distribution would not yield any earnings, and thus 

completely deny Atton Boro royalties. 

 

 

b. Mercuria did not validly exercise its regulatory power because its 

measures were unreasonable, disproportionate, and discriminatory 

 

164. Atton Boro recognizes Mercuria’s regulatory powers as a sovereign State. However, 

Mercuria’s exercise of regulatory powers is still subject to its obligations under the BIT. 
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165. The Tribunal in El Paso v. Argentina emphasized, “a balanced interpretation is needed, 

taking into account both State sovereignty… and the necessity to protect foreign investment.”193 

The balancing test in the determination of a breach of the FET standard requires an “evaluation 

of whether [the challenged measures] are proportional, reasonable, and not discriminatory.”194 

Should a measure fail to meet at least one of the three standards, there would be a breach of the 

FET standard.  

 

166. Mercuria’s compulsory licensing measures do not amount to a valid exercise of regulatory 

power because the measures are unreasonable, disproportionate (b.i), and discriminatory (b.ii). 

Thus, Mercuria breached the FET standard.  

 

 

b.i. The compulsory licensing measures were unreasonable and 

disproportionate 

 

167. As regards reasonableness, the Tribunal must consider the “circumstances and reasons 

(importance and urgency of the public need pursued) for carrying out a change impacting 

negatively” the foreign investor.195 For the compulsory licensing measures to be valid, Mercuria 

must identify a reasonable relationship to some rational policy. 

 

168. As regard proportionality, the Tribunal must evaluate if there is “a reasonable 

relationship… between the charge or weight imposed to the foreign investor and the aim sought 

to be realized.”196 For the compulsory licensing measures to be valid, Mercuria must demonstrate 

that there were no less-intrusive means commensurate to its objectives. 

 

169. Mercuria failed to meet the standards of reasonableness and proportionality when it 

disregarded the TRIPS requirement to attempt at negotiations for voluntary licensing.197 As 
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earlier discussed,198 there was no emergency that warranted the compulsory licensing measures. 

Had there been an emergency, the NHA would not have terminated the LTA as to deprive the 

vulnerable population of access to greyscale treatment. In the absence of an emergency, 

Mercuria had no reason to hastily resort to compulsory licensing. A voluntary license would 

have enabled Mercuria to achieve its objective of securing access to greyscale treatment, while 

also allowing Atton Boro the opportunity to negotiate for equitable terms for the use of its 

patented invention.  

 

170. Thus, as the compulsory licensing measures were unreasonable and disproportionate, 

Mercuria breached the FET standard. 

 

 

b.ii. The compulsory licensing measures were discriminatory 

 

171. The Tribunal in LG&E v. Argentina defined discriminatory treatment as “intentional 

treatment in favor of a national against a foreign investor.”199 Mercuria’s compulsory licensing 

measures are discriminatory, as they entailed intentional treatment in favor of HG-Pharma, a 

State-owned entity (L1597,PO3), to the prejudice of Atton Boro, a foreign investor. 

Discriminatory treatment was exhibited in the following circumstances.  

 

172. First, Mercuria’s High Court heard the application of HG-Pharma for compulsory license 

through a fast-tracked process (¶21,PO1), despite the same court’s earlier claims of being an 

overburdened Judiciary (¶9, Response). Second, as a consequence of the grant of a compulsory 

license in favor of HG-Pharma, Mercuria sanctioned the unjust enrichment of HG-Pharma 

because it allowed it to yield 99% of total earnings, using a compound that cost Atton Boro over 

$1 Billion to develop and bring to market (L1601,PO3). The unfair competition eventually 

forced Atton Boro to pull out its entire Sanior operations from Mercuria (¶25,PO1). 
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III. Atton Boro is entitled to an award of damages in the amount of $1.54 Billion, with post-

award interest 

 

 

173. Mercuria’s violations of the BIT involve legal consequences recognized under customary 

international law,200 embodied in the ILC Articles. The ILC Articles provide, “The responsible 

State is under an obligation to make full reparation for the injury caused by the internationally 

wrongful act.”201 The standard for full reparation is governed by the principle enunciated in the 

Chorzow Factory Case: 

 

“Reparation must, as far as possible, wipe out all the consequences of the 
illegal act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed.” 

 

174. Atton Boro seeks reparation in the form of compensation because restitution is materially 

impossible.202 Due to Mercuria’s actions, Atton Boro pulled out its entire Sanior operations, thus 

the LTA can no longer be revived and the Patent could no longer be enjoyed. As regards the 

Award, even if Mercuria’s Judiciary continues enforcement proceedings until its final resolution, 

the denial of justice had already been consummated and cannot be reversed. 203  Thus, 

compensation is proper in this case to make full reparation.204 

 

175. Atton Boro is entitled to compensation for the value of the Award (A), lost profits and lost 

goodwill (B), with pre-award and post-award interest (C). 

 

 

A. Atton Boro is entitled to the value of the Award 

 

176. The Award is valued at $40 Million. As a result of Mercuria’s unfair and inequitable 

treatment in the enforcement proceedings, the Award was never enforced. Mercuria effectively 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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rendered the Award a mere paper victory, as Atton Boro never received the $40 Million from 

Mercuria. 

 

177. The Tribunal in White v. India, after finding a violation of the BIT, ordered the host State 

to pay the amount payable under the subject arbitration award.205 Thus, Atton Boro is entitled to 

the $40 Million amount payable under the Award. 

 

 

B. Atton Boro is entitled to the value of lost profits stemming from the unexpired 

portion of the LTA and the sharp decrease in its market share 

 

178. The Tribunal in Amco v. Indonesia awarded lost profits and lost intangible assets in order 

to achieve full reparations for the foreign investor.206  

 

179. The value of Atton Boro’s lost profits under the LTA can be ascertained through an 

assessment of the profits that it would have received were it not for the unlawful termination 

thereof.207 Mercuria’s premature termination of the LTA deprived Atton Boro of at least $700 

Million, which it would have earned from placements of the minimum annual order-value for the 

remaining period of seven years under the LTA (¶10,PO1). Lost profits for the remaining period 

were projected to be even higher as the “order value for Sanior doubled with each quarter in 

2007” (¶15,PO1) prior to the termination. 

 

180. Mercuria’s compulsory licensing measures enabled unfair competition, as HG-Pharma 

priced its generic drug at 20% of the price of Sanior (¶22,PO1). HG-Pharma was able to 

significantly lower its price because unlike Atton Boro, it did not have to recover over $1 Billion 

in research and development. Because of the unfair competition, Atton Boro lost nearly two-

thirds of its market share to HG-Pharma’s generic drug (¶24,PO1). Atton Boro had to ultimately 

pull out its entire Sanior operations because it could not “sustain a price war with a generic 

company which never invested a dime into risky [research and development]” (¶25,PO2). 
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Mercuria’s compulsory licensing measures deprived Atton Boro of at least $666 Million, which 

represents two-thirds of its market share of $1 Billion in 2006 (Annex 3).  

 

181. The loss of goodwill is compensated when there is “prior presence on the market for at least 

two or three years… in order to establish continuing business connections.”208 Prior to pulling 

out its entire Sanior operations in 2015, Sanior was available in the market as early as 2005 

(¶11,PO1). During this period, Atton Boro “established business connections” and incurred 

expenses “to create and develop the marketing network”209 of Sanior. When Mercuria enacted its 

compulsory licensing measures, it depreciated the value of Atton Boro’s goodwill. “Several 

distributors with whom Atton Boro had long-standing relationships” manifested their intention to 

terminate distributorship agreements and switch to “the more cost effective alternative” of HG-

Pharma (¶24,PO1). The compulsory licensing measures deprived Atton Boro of the value of its 

goodwill by causing the severance of its business relationships and the tarnish of its reputation as 

a sustainable access partner (Annex 2). 

 

182. In the assessment of lost profits and lost goodwill, the Tribunal is reminded that, while it 

may be “impossible to establish damages as a matter of scientific certainty, [t]his does not, 

however, impede the courts of justice.”210 Approximations may be made in the computation for 

compensation.211 

 

 

C. Atton Boro is entitled to pre-award and post-award compound interest 

 

183. Atton Boro is entitled to both pre-award and post-award interest, to ensure full reparation.212 

As regards pre-award interest, the Tribunal in Quiborax v. Bolivia considered pre-award interest 

as part of the compensation due because “[s]uch interest compensates the fact that the Claimants 
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were not in possession of the funds to which they are entitled.”213 As regards post-award interest, 

“there is no dispute that it should apply in principle.”214 

 

184. The pre-award and post-award interest must be compounded. Compound interest has 

become the standard for remuneration in modern finance215 as it “reflects economic reality and 

will therefore better ensure full reparation.”216  
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REQUEST FOR RELIEF 

 

185. For the above reasons, Atton Boro hereby requests the Tribunal to: 

(1) Find that it has jurisdiction over the present dispute; 

(2) Find that Atton Boro has not been denied the benefits under the BIT; 

(3) Declare that Mercuria is liable for the violations of the BIT under Article 3.2 and 

Article 3.3; 

(4) Order Mercuria to pay damages to Atton Boro in the amount of $1.54 Billion, with 

pre-award and post-award interest; 

(5) Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 
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