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STATEMENT OF FACTS 

 

MERCURIA-BASHEERA BIT 

1. On 11 January 1998, Republic of Mercuria [“Mercuria” or “Respondent”] and Kingdom 

of Basheera [“Basheera”] concluded the Mercuria-Basheera Agreement for the Promotion 

and Reciprocal Protection of Investments the [“MB-BIT”]. 

       

THE ESCALATING CONTAMINATION OF GREYSCALE 

2. In 1980, several cases indicated the existence of Greyscale, an incurable and communicable 

chronic disease that had spread 43 countries including Mercuria by several ways such as 

sexual intercourse. Being a threat to those 15-49 years with symptoms of desiccant skin, 

stiff muscles and severe joint pain, Mercuria pursued their public health standard, by raising 

awareness of the working-age community and establishing several agreements to ensure 

universal access to healthcare for treatments such as Valtervite. As a result, a marked 

increase of Respondent’s community being tested and a third of them obtaining treatment.   

 

CLAIMANT’S BUSINESS IN MERCURIA 

3. In April 1998, the Atton Boro Group incorporated Atton Boro Limited [“Claimant”], a 

wholly owned subsidiary in Basheera. Claimant was delegated to manage Valtervite in 50 

jurisdictions including Mercuria. In May 2004, Claimant and Respondent entered into a 10-

year Long-Term Agreement [“LTA”] for the supply of Sanior which contains the Valtervite 

compound. Subsequently, Claimant set up its manufacturing unit in Mercuria for the 

production and distribution of Sanior.  

 

TERMINATION OF THE LTA 

4. The conclusion of the LTA proved to be successful in 2006. However, in 2007 the order 

value of Sanior doubled due to the rapid increase of Mercurian greyscale patients. 

Consequently, the National Health Authority [“NHA”] informed Claimant of its desire to 

renegotiate the price of the drug demanding an additional discount of 40%, In response, 

Claimant offered a further 10% reduction off the price from a total discount of 35%. 

However, Respondent was persistent and stated that they would terminate the LTA if the
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65% discount was not met. Claimant responded that this discount rate would decimate its 

Sanior production business. As a result, on 10 June 2008 the NHA unilaterally terminated 

the LTA, citing unsatisfactory performance by Claimant. 

 

ENACTMENT AND ISSUANCE OF COMPULSORY LICENSE 

5. Within one year after the termination of the LTA, Respondent implemented the compulsory 

license provision into Law No. 8458/09 [“Patent Law”] where authorized its issuance, 3 

years after the licensee’s patent was approved for three alternative reasons. It was in this 

context that Respondent granted HG Pharma compulsory license and accorded Claimant 1% 

of royalty fee over their investment, Valtervite, until greyscale was no longer a threat in 

2009. In 2013, HG Pharma’s generic drug was exported to three developing states in the 

form of humanitarian aid, which inevitably caused Claimant to lose two-thirds of its market 

in 50 patented jurisdictions and its distributors to transfer to HG Pharma. This resulted in 

Claimant closing down their manufacturing facility in Respondent’s territory. 

 

REFERRAL TO ARBITRATION 

6. Upon failure of Respondent to negotiate, Claimant submitted a request for arbitration to the 

Permanent Court of Arbitration [“PCA” or “the Tribunal”] dated 3 March 2009, alleging 

violations of the MB-BIT standards of protection and requesting for compensation for the 

considerable losses incurred from such violations.  
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SUMMARY OF ARGUMENTS  

 

I. JURISDICTION AND ADMISSIBILITY 

 

THE TRIBUNAL RETAINS JURISDICTION AND CLAIMANT’S CLAIMS ARE 

ADMISSIBLE 

7. The Tribunal has jurisdiction to adjudicate the present case. The Arbitral Award rendered by 

the Tribunal in Reef [“Award”] qualifies as an investment protected under the MB-BIT 

even though the existence of an investment is not necessary for the establishment of 

jurisdiction based on Article 8 MB-BIT. (Section I) Moreover, Claimant’s claims are 

admissible, as Respondent cannot invoke the “denial of benefits” provision to bar the 

arbitration proceedings (Section II). 

 

II. MERITS 

 

RESPONDENT’S BREACH OF THE SUBSTANTIVE PROVISIONS OF THE 

MB-BIT 

8. Respondent violated Article 3 MB-BIT by failing to accord Fair and Equitable Treatment 

[“FET”], as well as comply with their contractual obligations giving rise to the liability of 

the umbrella clause, after prematurely terminating the LTA, denying the right to enforce the 

Award, retroactively amending Patent Law No. 8458/09 and improperly implementing the 

Patent Law by issuing HG Pharma compulsory license. Consequently, the enactment of Law 

No. 8458/09 and the grant of compulsory license over Valtervite violated the Article 3(2) 

MB-BIT (Section III). Also in violation of this provision is the denial of Claimant’s right to 

enforce their arbitral award constituting as the failure to accord effective means of asserting 

claims or enforcing rights. (Section IV) Due to the unilateral and premature termination of 

the LTA, Claimant has the right to invoke the umbrella clause within the MB-BIT when 

treating the contractual breaches pursuant to Article 3(3) (Section V). 
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

 

I. THE ARBITRAL TRIBUNAL RETAINS JURISDICTION OVER THE CLAIMS IN 

RELATION TO AWARD 

 

1. Pursuant to Article 8 MB-BIT, this PCA Tribunal has jurisdiction over the present dispute. 

Despite Respondent’s jurisdictional challenge,1 the Tribunal is vested under Article 23(1) of 

the Permanent Court of Arbitration Rules 2012 [“PCA Rules”] with inherent power to rule 

on its own jurisdiction including any objections with respect to the existence or validity of 

the arbitration agreement. Moreover, it may rule on such plea either as a preliminary 

question or in an award on the merits. In fact, the Tribunal may even continue the arbitral 

proceedings and render an award, notwithstanding any pending challenge to its jurisdiction 

before a competent authority.2  

 

2. With Respondent’s rejection of Claimant’s request for amicable settlement3 on 7 November 

2016,4 Claimant has validly invoked the arbitration clause of Article 8(1) MB-BIT. Bearing 

the burden of proof,5 Claimant contends that the Tribunal has jurisdiction rationae personae 

over the claims in relation to the Award since Claimant is an investor within Article 1(2) 

MB-BIT. The tribunal also has jurisdiction rationae materiae as [A] the Award qualifies as 

an investment under Article 1 MB-BIT. In any event, [B] Claimant is not required to prove 

the existence of an investment to establish the Tribunal’s jurisdiction over the present 

claims.  

 

A. The Award Qualifies as an Investment under Article 1 MB-BIT 

 

                                                
1 Response to Notice of Arbitration, ¶4 
2 Art. 23(3) PCA Rules 2012 
3 Notice of Arbitration, ¶4 
4 Notice of Arbitration, p.2 
5 Canfor Corp, ¶176 

ARGUMENTS 
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3. In cases where non-enforcement of awards may amount to breaches of BITs, investment 

tribunals have examined for such awards to enjoy protection under the BITs only if they 

qualify as investments.6 The analysis of whether an award rendered by a tribunal is an 

investment is determined on a case-by-case basis and hinged on the definition of 

“investment” under the relevant BIT.7  

 

4. In this vein, Claimant argues that the Award qualifies as an investment under the MB-BIT 

since [1] it falls within the chapeau of the definition of investment particularly [2] under 

Article 1(c) MB-BIT. Even if the Award per se is not an investment, [3] the LTA has 

transformed into the Award, thus retaining its protected status under the MB-BIT. 

Alternatively, [4] the Award forms part of the overall operation of the original investment 

being the LTA. 

 

1. The broad framing of Article 1 MB-BIT includes the Award 

 

5. Noting the broad framing of the definition of investment, the Award qualifies as an 

investment under the chapeau of Article 1 MB-BIT as it is a residual right under the LTA 

therefore qualifying as an indirectly owned asset. The chapeau does not lay down the 

specific characteristics of an investment, however, uses the phrase “any kind of asset,” 

thereby inclusive in its scope. Thus, while the $40 million remains unpaid by Respondent, 

the Award must be deemed to be an indirectly owned asset by Claimant. 

 

6. Additionally, Article 1 MB-BIT provides a non-exhaustive list by its use of the term “not 

exclusively” when referring to the different types of investments falling under its chapeau. 

This list provides that the definition of investment is not limited merely to the MB-BIT, but 

further extends its scope to “any kind of asset”. As opined and supported by the Abaclat 

tribunal, due to the wording, Article 1(1) MB-BIT cannot be seen to have intended to adopt 

a restrictive approach with regard to what was meant to qualify as an investment.8 

 

                                                
6 Frontier, ¶¶222,231  
7 GEA, ¶139 
8 Abaclat, ¶354 
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7. Hence, the Award qualifies as an investment due to the broad scope of Article 1 MB-BIT. 

 

2. The Award is a money claim and a claim to performance  

  

8. Furthermore, the Award particularly qualifies as an investment under Article 1(c) MB-BIT 

as it is [a] a claim to money, and [b] a claim to performance under a contract having a 

financial value. 

 

a. The Award is a claim to money in the form of financial compensation 

 

9. The Award is a residual claim to money since a Contracting Party in whose favor the Award 

is made is entitled to financial compensation. In regard to the wording of Article 1(c) MB-

BIT, the Award being a claim to money does not need to be “under the contract”. The 

tribunal in Saipem held that the terms “credit for sums of money” cover rights under an 

award ordering a party to pay an amount of money.  

 

10. Similarly, the notion of “claims to money” under Article 1(c) MB-BIT, which is 

synonymous to “credit for sums of money”, also includes the right under an Award, to be 

paid a certain amount of money. Claimant’s claim for compensation under the Award 

therefore, clearly qualifies as an “investment” under Article 1(c) MB-BIT. 

 

b. The Award is a claim to performance against Respondent’s failure to 

purchase Sanior under the LTA 

 

11. The Award is a claim to performance against Respondent for its failure to purchase Sanior 

at the agreed upon discounted rate of 25% for a period of 10 years9 under the LTA, which 

the Reef tribunal declared to have a financial value of USD 40,000,000.10  

 

                                                
9 Facts, ¶10 
10 Notice of Arbitration, ¶9. p.4 
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12. Awards rendered in lawsuits or by arbitral bodies, such as the Reef tribunal, fall within the 

definition of investments as claims to rights conferred by law or contract as they represent 

subsisting rights in the original investment11 including; Claimant’s entitlement to 

performance in good faith.12 In fact, the Saipem tribunal elaborated that a state is mandated 

to compensate the investor for frustrating its right to the value of its investment when it 

unduly interfered in the arbitration process.13   

 

13. Similarly, the LTA provided a pacta sunt servanda commitment requiring the parties to 

abide by the arbitration mechanism under the LTA for enforcement of rights should any 

party perform unsatisfactorily under the contract.14 Furthermore, as no annulment 

proceedings were brought by Respondent in the Reef to vacate the final and binding Award, 

it must be deemed to qualify as an investment sufficient to vest jurisdiction on the Tribunal. 

 

14. In light of the above, the Award qualifies as an investment under Article 1(c) MB-BIT as 

Respondent’s failure to perform obligations under the LTA has been legitimately declared to 

bear an entitlement to performance and a residual money claim. 

 

3. Alternatively, the LTA has been transformed into the Award 

 

15. Past tribunals have also recognized that an award can be transformed from the original 

investment, and have characterized it as continuing an investment under a contract,15 if there 

exists a nexus between the award and the original investment.16 The tribunal in Chevron 

articulated for investments to ultimately be protected regardless of alterations in its form.17 

This is further affirmed in Frontier, where the tribunal found that Frontier’s original 

investment in the form of advanced loans was transformed into an entitlement under an 

                                                
11 Chevron, ¶¶ 194, 195 
12 Chevron, ¶153 
13 Saipem, ¶155 
14 Facts, ¶10 
15 Mondev, Chevron, Frontier; White Industries ¶7.6.5 
16 GEA, ¶203 
17 Chevron, ¶183 
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award. Although the form of the investment was altered, the protection of the original 

investment under Canada-Czech BIT was extended to the award.18  

 

16. Similarly, Article 1 MB-BIT provides that any change in the form of investments does not 

affect its character as an investment.19 The unilaterally terminated LTA20 was transformed 

into the Award as an investment along with the owed sums due from the termination, as a 

form of investment, which was ultimately reduced to a financial assessable damage. Thus, 

the LTA transformation led to a claim to money, supra.21 

 

4. In any event, the Award constitutes as part of the overall operation of the LTA 

 

17. Even if the LTA per se cannot be deemed to have transformed into the Award, the Tribunal 

still has jurisdiction over the present dispute as the Award forms part of the overall 

operation of the object of the LTA, which is the investment in manufacturing facilities and 

the production of Sanior over a period of 10 years.  

 

18. The “overall operation” theory was recognized by the tribunal in Saipem, which held that an 

award qualifies as part of the entire operation of the investment if it crystallizes the parties’ 

rights and obligations under the original contract.22 Clearly, the Award conclusively 

establishes the residual value of its contract to produce Sanior for a period of 10 years, 

which is undoubtedly a part of its overall Sanior-production distribution business in 

Respondent’s territory. 

 

19. Therefore, the Award qualifies as an investment as claims to money and claims to 

performance under the contract. In regard to the nexus, the LTA was transformed into the 

Award and the Award is part of the overall operation of the underlying investment in the 

production of Sanior. 

 
                                                
18 Frontier, ¶231 
19 Annex No.1, Art. 1(1) MB-BIT 
20 Facts, ¶17 
21 Claimant’s Memorial, ¶10 
22 Saipem, ¶¶127, 128  
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B. Alternatively, the Existence of an Investment is Not an Indispensible Requisite 

for the Acquisition of Jurisdiction  

 

20. Article 8(1) MB-BIT provides that: 

 “Any dispute between an investor of one Contracting Party and the other Contracting party 
arising out of or in relation to this Agreement, or the existence, interpretation, application, 
breach, termination or invalidity thereof, shall, failing settlement through amicable 
negotiations, be settled by arbitration.” 

 

21. Even if the Tribunal finds that the Award does not qualify as an investment under Article 1 

MB-BIT, Claimant submits that the Tribunal can still retain jurisdiction as the language of 

the foregoing clause only requires the existence of [1] an investor who is involved in [2] a 

dispute with Respondent.  

 

1. Claimant is an investor under Article 1(2) MB-BIT 

 

22. The language of Article 8 MB-BIT merely requires the existence of an investor, with no 

reference to any particular investment. In fact, it is undisputed that Claimant qualifies as an 

investor under Article 1(2) MB-BIT. 

 

23. Moreover, even if the existence of a specific investment is necessary to vest jurisdiction on 

this Tribunal, this has been met as Claimant has made several investments in the form of the 

LTA, the Patent as well as investments in the form of robust manufacturing facilities to 

produce Sanior, all of which have sufficient nexus to the Award. 

 

2. Respondent’s investment-specific measures gave rise to a treaty dispute 

 

24. The second requirement under Article 8 MB-BIT is the existence of a dispute by which 

Claimant submits that the present dispute falls within the scope of the MB-BIT’s Investor 

State Dispute Settlement [“ISDS”] clause as it is one which [a] arises out of or in relation to 

the MB-BIT, and [b] involves the existence, interpretation, application, breach, termination, 

or invalidity of the said treaty. 
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a. The dispute arises out of or in relation to the treaty 

 

25. The present dispute involving the Award and other investment-related measures taken by 

Respondent23 gives rise to a cause of action against the Respondent, which arises out of or 

in relation to the “treaty” and not the “investment”.  

 

26. Unlike other ISDS clauses which expressly require the existence of an “investment” in order 

for the Tribunal to assume jurisdiction over a dispute, Article 8(1) MB-BIT only entails that 

the dispute must arise out of or is in relation to the “agreement”,24 herein being the MB-BIT 

itself, and not an “investment”. A determination of whether a dispute “arises out of or is in 

relation to the treaty” must start with the assessment of specific language employed by the 

treaty itself.25 

 

27. The tribunals in SGS v. Pakistan26 and White Industries27 provided a narrow interpretation 

of the ISDS clauses, which referred to “disputes with respect to investments” and held that 

“only disputes arising solely out of an investment” are within the scope of their jurisdiction.  

 

28. In contrast, as the specific language of Article 8(1) MB-BIT employs a broader rather than a 

narrower formulation,28 the Tribunal does not need to determine whether the Award 

qualifies as an investment under the MB-BIT.    

 

29. In any event, Claimant asserts that it has the inherent right to characterize its cause of action 

and to prove to the Tribunal that its claims do not arise from a mere contractual dispute. 

Characterization refers to the process of assigning a factual situation to its proper legal 

category.29 This right to characterize is without prejudice to any jurisdictional objection to 

be timely raised by Respondent and thereafter to be resolved by the Tribunal pursuant to 

Article 23 PCA Rules 2012. 
                                                
23 Notice of Arbitration, ¶13 
24 Annex 1, Art. 8 MB-BIT, line 1143 
25 Mondev, ¶43 
26 SGS v. Pakistan, ¶161 
27 White Industries, ¶1.2.1.,7.6.2.   
28 VCLT, Art. 31(1) 
29 S. Bhuiyan, p.125 
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30. As such, this Tribunal cannot be deprived of its jurisdiction to hear the case, as it is 

sufficient that Claimant has raised well-founded allegations of treaty violations even if the 

dispute may involve or have originated from the termination of the LTA.  

 

b. Additionally, the dispute also arises out of the existence, interpretation, 

application, breach, termination, or invalidity of the MB-BIT 

 

31. Moreover, Article 8(1) MB-BIT also vests jurisdiction when there is a dispute between the 

parties involving a prima facie breach of the treaty which must necessarily involve an 

interpretation and application of the treaty.  

 

32. A prima facie breach of a treaty occurs when there exists a possibility for the termination of 

the contract to become a violation of the umbrella clause and for the delay of the 

proceedings to be a violation of the FET standard.30 The tribunal in SGS v. Pakistan held, 

assuming pro tem, if Claimant manages to prove the facts of the alleged breaches of the 

BIT, the treaty claims would fall within the scope of the BIT.31  

 

33. Furthermore, in Giovanni Alemanni, the tribunal affirmed that the investor therein made the 

requisite prima facie showing32 by providing the required facts. The investors presented 

facts relating to respondent’s failure to pay its external bonded debt and showing that the 

subsequent exchange offers were notorious and a breach of the FET as well as 

expropriation.33 It also found that as the claimants were investors within the meaning of the 

BIT, the claims raised can constitute a breach of one or more of the provisions of the BIT.34 

 

34. Similarly, Respondent’s measures relating to the issuance of the compulsory license, 7-year 

delay in the enforcement proceedings and the termination of the LTA constitutes prima 

facie breaches of the FET standard, effective means standard and umbrella clause, as they 

are possibilities of violations of the MB-BIT and as they intruded on the rights of Claimant 
                                                
30 Saipem, ¶91 
31 SGS, ¶145 
32 Giovanni Alemanni, ¶298 
33 Giovanni Alemanni, ¶299 
34 Giovanni Alemanni, ¶300 
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over its investments in Respondent’s territory. Thus, the Tribunal has validly acquired 

jurisdiction to adjudicate the present case. 

 

35. Furthermore, any assessment of whether these measures are legal and consistent with the 

MB-BIT will require interpretation and application of the treaty. 

 

36. Hence, proving the existence of the Award as an investment is not required in order for the 

Tribunal to acquire jurisdiction over the present dispute due to the specific wording of 

Article 8 MB-BIT and the existence of a prima facie breach of the treaty. 

 

37. Claimant thus requests this Tribunal to assert jurisdiction to adjudicate the present dispute as 

the Award has been proven to constitute as an investment under Article 1 MB-BIT, and in 

any event, Claimant has fulfilled the jurisdictional requirements of Article 8 MB-BIT 

regardless of characterization of the Award. 
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II. CLAIMANT’S CLAIMS ARE ADMISSIBLE AS RESPONDENT CANNOT DENY 

THE BENEFITS OF THE TREATY UNDER ARTICLE 2 MB-BIT 

 

38. Having established the Tribunal’s jurisdiction, Claimant’s claims are also admissible. 

Claimant cannot be denied treaty benefits, as the specific requirements of Article 2 MB-BIT 

are not satisfied. 

 

39. Article 2 MB-BIT provides that: 

“Each Contracting Party reserves the right to deny the benefits of this Agreement to: [...] a 
legal entity, if citizens or nationals of a third state own or control such entity and if that 
entity has no substantial business activities in the territory of the Contracting Party in which 
it is organized.” 

 

40. Under the language of the foregoing clause, Respondent cannot properly invoke Article 2 

MB-BIT as [A] the denial of benefits clause can only be exercised prospectively, and [B] 

Respondent was unable to timely invoke said right and to give prior notification. In any 

event, [C] Respondent has failed to prove the substantive elements of Article 2 MB-BIT. 

 

A. Respondent can only Exercise the Denial of Benefits Clause Prospectively 

 

41. Article 2 MB-BIT does not automatically deny the benefits to investors which falls under its 

scope, it rather “reserves the right” of each contracting party to deny the benefits of the 

treaty to such an entity.35 This interpretation was further affirmed by the tribunal in Khan 

which assessed such term to mean that the provision does not apply automatically and the 

right must be exercised effectively.36  

 

42. Furthermore, as held by the tribunals in Yukos and Veteran, the term “reserves the right”, 

when interpreted in accordance to its ordinary meaning, and the object and purpose of the 

                                                
35 Annex 1, Art. 2 MB-BIT 
36 Khan, ¶419; UNCTAD, Scope and Definition p. 94 
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MB-BIT,37 implies that a state can only invoke the treaty to deny the protections in a 

prospective manner.38 

 

43. In the Plama case, the tribunal also held that due to the object and purpose of the Energy 

Charter Treaty [“ECT”] being the “long-term cooperation”, the denial of benefits clause 

must be exercised prospectively As to the possibility of retrospective application, “[the] 

investor could not plan in the “long term” for such an effect (if at all); and indeed, such an 

unexercised right could lure putative investors with legitimate expectations only to have 

those expectations made retrospectively false at a much later date.”39 Thus, a retrospective 

application would defeat the object and purpose of the ECT. 

 

44. As the language of the MB-BIT’s denial of benefits clause is similar to that of the ECT in 

the Plama case, and the object and purpose of the MB-BIT as found in its preamble is also 

aims to promote greater economic cooperation between the Contracting Parties.40 This 

Tribunal must interpret the right to invoke Article 2 MB-BIT to be exercised in a 

prospective manner since such long-term cooperation requires the principle of legal 

certainty for Claimant to plan its investment in Respondent’s territory and whether it is 

willing to take the risk of being denied the benefits of protection under the MB-BIT.41 

 

45. In light of the above, Article 2 MB-BIT does not apply automatically since its ordinary 

meaning suggests said right to be exercised in the future. Moreover, such clause must be 

interpreted prospectively, as a retrospective application would be inconsistent with the 

“long-term” purpose as the object and purpose of the MB-BIT. 

 

B. Respondent Has Failed to Timely Invoke and to Give Prior Notification of Its 

Exercise of The Denial of Benefits Right  

 

                                                
37 VCLT, Art. 31(1) 
38 Liman Caspian, ¶224; Veteran, ¶514 
39 Plama, ¶162 
40 Annex 1, line 977 MB-BIT 
41 Liman Caspian, ¶225 
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46. The prospective application of Article 2 MB-BIT requires positive action of Respondent 

such as to expressly give prior notification of its reservation before or at the time of 

consummation of Claimant’s investment, or at the very least, at the time of commencement 

of arbitral proceedings.42 In the present case, Respondent failed to give either form of 

notification. 

 

47. Respondent must provide the investor with prior notice of its plan to invoke the right to 

deny the benefits. The Plama tribunal held that the denial of benefits clause is only “a half 

notice” and the host state must further give public notification in advance so it becomes 

available to investors. Such notification can be made in the form of general declaration in a 

Contracting State’s official gazette, a statutory provision, or even an exchange of letters 

amounts to properly exercising their right.43 Accordingly, a state would be unable to raise 

the denial of benefits clause as a defense, if the investment was already made and the 

dispute arises before notification of denial of benefits.44 Presently, Respondent has failed to 

inform Claimant of its intent to invoke the denial of benefits clause at the time the Claimant 

obtained its patent over Valtervite in Respondent’s territory,45 or alternatively at the time it 

entered into the LTA with the latter.46  

 

48. Even if notice need not be expressed before or at the time Claimant entered the LTA, 

Respondent also failed to give timely notification before the dispute arose. Claimant 

evidently notified Respondent of its intent to initiate arbitration proceedings through its 

Foreign Ministry on 20 September 2016. However, Claimant received no response from 

Respondent informing Claimant that it will deny Claimant the substantive protections of the 

MB-BIT.47 Neither did Claimant receive any notification at the time it brought the present 

dispute to arbitration on 7 November 2016.48 Respondent only informed Claimant of its 

right to deny the benefits on 26 November 2016,49 well after the investment was made in 

                                                
42 UNCTAD, Scope and Definition, p. 98 
43 Plama, ¶157 
44 Plama, ¶¶164,165 
45 Facts, ¶3 
46 Facts, ¶9 
47 Notice of Arbitration, p. 3 
48 Notice of Arbitration, p. 2 
49 Response to Notice of Arbitration, p. 16 
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April 1998 and nineteen (19) days after Claimant submitted its notice of arbitration.50 

Consequently, the Tribunal must find that Respondent had missed its window of opportunity 

to timely invoke as defense the denial of benefits clause to frustrate admissibility of the 

claims. 

 

49. In light of the above, Respondent cannot rely on Article 2 MB-BIT due to its failure to give 

prior notification before or at the time the investment was consummated and to properly 

exercise its right before the dispute arose. Accordingly, Claimant’s claims remain 

admissible. 

 

C. In Any Event, Respondent Has Not Dispersed with its Burden to Prove the 

Substantive Requirements of Article 2 MB-BIT  

 

50. Even assuming Respondent has properly invoked the right to reserve or deny the benefits 

and to give prior notification in a timely fashion, the denial of benefits clause under Article 

2 MB-BIT still cannot apply in view of Respondent’s failure to prove that Claimant falls 

within the scope of the provision to be denied the benefits under the treaty. 

 

51. Article 2 MB-BIT gives the Contracting Parties the right to deny the benefits of the treaty to 

a legal entity that does not have an economic connection to the state on whose nationality it 

relies,51 which consists of ownership or control by a national of a state party to the treaty 

and substantial business activities in the state of incorporation.52 This clause protects the 

Contracting Parties and their nationals from “free riding” non-BIT Party investors 

improperly invoking arbitration and other benefits under BIT.53 As held in Generation 

Ukraine, a denial of benefits clause does not serve as a jurisdictional hurdle but only a 

potential filter on the admissibility of claims if it is properly invoked by the respondent 

state.54 

 
                                                
50 Facts, ¶4 
51 Schreuer, p. 55 
52 Annex 1, Art. 2(1) MB-BIT 
53 Pac Rim, ¶4.19 
54 Generation Ukraine, ¶15.7 
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52. Presently bearing the burden of proof,55 Respondent has failed to dispense its burden to 

prove that Claimant [1] is owned or controlled by citizens or nationals of a third state, and 

[2] has no substantial business activities in the territory of incorporation. 

 

1. Claimant is neither owned nor controlled by a third state national 

 

53. The basic condition to deny Claimant of substantive protections of the MB-BIT is not 

satisfied in the present case, as Respondent has not proven that Claimant is owned or 

controlled by citizens or nationals of a third state. In fact, Claimant is an independent and 

separate juridical entity, which controls its own business. 

 

54. As to ownership, it is uncontested that Claimant’s entire shareholding is held by the Atton 

Boro Group [“ABG”],56 which is in turn wholly owned by the Atton Boro and Company 

[“ABC”], a holding company likewise incorporated in Reef.57 The tribunal in Pac Rim has 

held that holding companies, such as ABC, are passive, owing all or substantially the shares 

in one or more of its subsidiaries that employ personnel and produce goods or services to 

third parties.58  

 

55. The ultimate shareholders who own and exercise control over Claimant in the ABC as it is a 

passive holding company, instead comprises of varying private entities and private 

individuals from various nationalities.59 Therefore, as the facts are silent on the 

shareholders’ composition of ABC, the burden shifts to Respondent to prove that Claimant 

is indeed owned by nationals of a third state. 

 
56. Moreover, as to control, the tribunal in Thunderbird interpreted “independent control” as the 

power to effectively decide and implement the key decisions on key and material business 

activities, including but not limited to technology, access to supplies, and access to 

                                                
55 PCA Rules, Art. 27(1) 
56 Facts, ¶2; PO2, ¶3 
57 Facts, ¶4; PO3 
58 Pac Rim, ¶4.72 
59 PO3, line 1570 
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markets.60 Presently, Claimant has decisive influence over the technology, access to supplies 

as well as access to markets as Claimant has full control over the manufacturing and 

production of Sanior in Respondent’s territory,61 ensured its primary licensing and contact 

management operations of Valtervite in Basheera62 and made crucial decisions for the 

company from Basheera such as the execution of the LTA with Respondent.63 

 

2. Claimant has substantial business activities in Basheera 

 

57. Not only is Claimant a separate and independent juridical entity, Respondent has also failed 

to discharge the burden of proving its positive assertion that Claimant lacks substantial 

business activities and constitutes as a mere “mailbox company” set up in Basheera by the 

investors of Reef.64 

 

58. Claimant is not a mailbox company since it is not simply a vehicle for business transactions 

without having any significant assets or operations. As the scope of Claimant’s business in 

Basheera is materially narrow and is confined to contract administration and patent 

management and licensing, which is considered a small business, this Tribunal must 

necessarily find that Claimant meets the “substantial business activities” threshold.  

 

59. Due to the absence of the definition of “substantial” in the MB-BIT as guidance for 

interpretation, 65 the tribunal in AMTO assessed that the term “substantial” would not be a 

synonymous with “large”, rather the decisive question would be the “materiality” and not 

the “significance of the business activities”. Thus, it is sufficient that the entity meets the 

conditions based on its material investment-related activities conducted in the state of where 

it is incorporated, even though it employs a small number but permanent staff. 66 

 

                                                
60 Thunderbird, ¶108 
61 Facts, ¶11 
62 Facts, ¶¶4,5 
63 Facts, ¶9 
64 Facts, ¶4 
65 VCLT, Art. 31(1) 
66 AMTO, §69 
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60. As Claimant is the assignee of the patent for Valtervite in Respondent’s territory, all acts 

such as its principal dealings with the NHA, its entry into Respondent’s critical disease 

markets, establishment of business office and manufacturing facilities, and the LTA were all 

in fact controlled from Basheera by the Claimant.67 Furthermore, Claimant commenced its 

business operation, employs between two to six permanent employees including lawyers 

and patent attorneys being within the scope of the patent management business, opened a 

bank account68 and has continually made resident tax income within the territory of 

Basheera.69 

 

61. Therefore, the second substantive requirement of Article 2 MB-BIT is fulfilled, Claimant 

has carried on substantial business activities in the territory of its incorporation and is not a 

mere “mailbox company”. 

 

62. In light of the above, Claimant has successfully substantiated that it does not fall within the 

requirements of Article 2 MB-BIT. As a result, Claimant cannot be denied the benefits and 

the protection of the treaty. Even if one of the requirements are not cumulatively met, 

Respondent nevertheless cannot invoke Article 2 MB-BIT and the benefits of the treaty are 

available to Claimant. Therefore, this Tribunal must retain jurisdiction and accord 

admissibility over Claimant’s claims. 

 
 
 

 

 

 

 

 

 

 

 

                                                
67 Facts, ¶5 
68 PO2, ¶3 
69 PO3, line 1574 



MEMORIAL FOR CLAIMANT 

 20 

ARGUMENTS ON MERITS 

 

III. THE ENACTMENT OF PATENT LAW AND/OR THE GRANT OF A LICENSE 

FOR THE CLAIMANT’S INVENTION AMOUNT TO A BREACH OF ARTICLE 3 

MB-BIT 

 

63. As the Tribunal retains jurisdiction, it has the power to adjudicate Claimant’s claims for 

compensation in accordance with the MB-BIT, municipal law and relevant rules of 

international law pursuant to Article 3(3) MB-BIT, the umbrella clause.70 

 

64. In this regard, the planned, concerted, predatory and unreasonable series of acts 

commencing from the termination of the LTA, to the enactment of Patent Law and 

subsequent issuance of a compulsory license to HG Pharma, a company co-owned by 

Respondent all constitute a violation of FET.71   

 

65. The FET guarantee mandates a state to provide a stable and predictable legal and business 

framework for the investor’s business, to accord due process and transparency, and to 

refrain from acting in an arbitrary or discriminate manner.72 The threshold of FET in Article 

3(2) MB-BIT is autonomous and goes beyond customary international law [“CIL”]. As 

such, its interpretation is made on a case-by-case basis,73 regardless of whether 

Respondent’s measures were taken in bona fide.74  

 

66. Moreover, should FET equate to CIL,75 Respondent is still liable under the MB-BIT as [A] 

the Patent Law is inconsistent with Respondent’s obligations under Trade-Related Aspects 

of Intellectual Property Rights [“TRIPS”] via the Umbrella Clause. Even if the Patent Law 

is consistent with TRIPS, [B] the issuance of compulsory license is per se a violation of 

Claimant’s legitimate expectations under Article 3(2) MB-BIT.  

                                                
70 Micula, ¶287 
71 PO3, line 1596 
72 Schill, p. 80 
73 Saluka, ¶291  
74 Azurix, ¶372 
75 Kardassopolous, ¶428 
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A. The Patent Law’s Inconsistency with TRIPS Violates the Article 3(3) MB-BIT 

 

67. Respondent’s measure of enacting the Patent Law and issuing compulsory license over 

Valtervite violate its obligations under TRIPS pursuant to Article 3(3) MB-BIT of the 

umbrella clause. The measure resulted in the undue interference with Claimant’s 

investments, the Valtervite Patent, a protected intellectual property right [“IPR”].76 

 

68. The umbrella clause in Article 3(3) MB-BIT provides for any obligations of the Respondent 

that has a specific and direct correlation to Claimant’s investments77 to be protected under 

the MB-BIT.78 Consequently, Claimant’s investment in the Valtervite Patent must be 

accorded FET by Respondent in a manner consistent with the parties’ obligations under 

TRIPS.79 TRIPS stands as the lex specialis for patents80 and predates the MB-BIT’s 

ratification in 1998.81 As such, a breach by the Respondent of its own Patent Law must be 

deemed to be also an ipso facto violation of the TRIPS.82   

 

69. As a procedural bar, Respondent may not invoke Article 23 of the World Trade 

Organization [“WTO”] Dispute Settlement Understanding which restricts any claims under 

TRIPS to be brought before the WTO Council. The explicit mention of the phrase 

“according measures that is consistent with TRIPS,” in the MB-BIT83 clearly allows for its 

claims to be brought before this Tribunal as well.84  

 

70. Article 31(h) of TRIPS provides several stringent conditions where, the right holder shall be 

paid adequate remuneration in the circumstances of each case, taking into account the 

economic value of the authorization.” 

 

                                                
76 Facts, ¶21 
77 TRIPS, Art. 28(1)(a); Annex 1, Art. 1(d) MB-BIT 
78 Micula, ¶411 
79 Notice of Arbitration, ¶150; Annex 1, line 985 MB-BIT 
80 PO2, line 1505; Paris Convention, Art. 4(A)(2) 
81 VCLT, Art. 31(3)(b); Micula, ¶328 
82 Electrabel, ¶¶4.122-4.125 
83 Annex 1, Art. 1(d) MB-BIT 
84 Frankel, line 1 
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71. In this regard, Claimant submits that the Respondent’s decision to impose a royalty fee at 

1% without a proper assessment is a violation of TRIPS. Although there is currently no 

authoritative guideline in determining royalty rates,85 an adequate assessment must be made 

based on the economic value of such authorization.86 In addition, Respondent must also pay 

an additional remuneration fee to Claimant based on the quantity of the exported medicine.87  

 

72. Herein, Respondent authorized an inadequately assessed royalty rate of 1%, as such rate 

does not cover Claimant’s expenditures. These expenses include the pre-clinical studies, 

clinical trials, regulatory clearances, exportation to three developing states in the form of 

humanitarian aid and the research and development endured in finding a treatment for the 

incurable disease.88 As such, the Tribunal should find Respondent’s failure to take such 

considerations into account and to impose an adequate royalty fee to Claimant under the 

compulsory license are violations of TRIPS and the MB-BIT. 

 

B. Even If the Patent Law is Consistent with TRIPS, the Issuance of Compulsory 

License over Valtervite is per se a Violation of Claimant’s Legitimate Expectation 

 

73. Alternatively, Respondent violated Claimant’s legitimate expectation of regulatory stability 

in the Patent Law when they issued the compulsory license over Valtervite, thereby 

undermining their IPR, which compelled Claimant to cease its Sanior operations. 

 

74. A legitimate expectation is established when a host state’s gives specific assurances to 

investors in regard to their investments, which were reasonably relied upon when the 

investors decided to invest within the territory of the state.89 In this regard, Respondent’s 

measures violate the FET despite giving Claimant [1] specific assurances of regulatory 

stability, which Claimant had [2] reasonably [3] relied on, by granting HG Pharma’s 

compulsory license over Valtervite in a manner inconsistent with its own Patent Law. 

 
                                                
85 Love, p. 24 
86 TRIPS, Art. 31(h) 
87 Condon & Sinha, p. 194 
88 Facts, ¶¶3,21; PO3, line 1585 
89 Parkerings, ¶331 
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1. Respondent’s own compliance with its Patent Law constitutes a basic 

legitimate expectation for Claimant 

 

75. Respondent assured Claimant of regulatory stability in complying with the conditions in the 

Patent Law as it signifies the protection of Claimant’s IPR of Valtervite.90 The Patent Law 

provides specific substantive, procedural and carve out clause assurances set to induce 

future applications for compulsory licenses for the treatment of several critical diseases.91  

 

76. Although these assurances do not contain a stabilization clause, the conditions under the 

Patent Law sufficiently crystallized into specific assurances to Claimant as an IPR holder 

when Respondent’s joint-venture, HG Pharma, applied for its compulsory license over the 

patent, Valtervite.92 Respondent had even conducted measures such as the LTA and its 

termination, reiteration of their intention to protect IPR under official statement, infra,93 

enactment of Patent Law and its implementations during the rise of greyscale;94 creating the 

expectation that, inspite of greyscale’s epidemic and legislative alteration,95 Respondent 

would protect Claimant’s IPR. 

 

77. The tribunal in LG&E maintained for the provisions under the Gas Law to be guarantees 

provided to the investor, as complying with the law constitutes as a basic expectation for 

any investor.96 This was further elaborated by the tribunal in Micula, which held that the 

state must abide by its statements and conducts as the provisions under the legal framework 

were sufficient to amount to a specific entitlement to the investors since they were 

implemented when the investor obtained its permanent investment certificate.97 Having 

similarities with these cases suffice that Claimant expected for the specific assurances under 

Patent Law would be implemented in an equitable manner.98  

                                                
90 TRIPS, Art. 30 
91 Annex 2, ¶2; PO3, line 1590  
92 El Paso, ¶379; Facts, ¶21; PO 3, line 1596 
93 Claimant Memorial, ¶98 
94 Facts, ¶¶9, 17, 20, 21; Annex 2, ¶4; Annex 3, line 1371 
95 Phillip Morris, ¶427 
96 LG&E, ¶¶119-124 
97 Micula, ¶¶685,686 
98 Phillip Morris, ¶427 
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78. As such, Respondent erroneously and without any factual basis issued a compulsory license 

to HG Pharma even though [a] Sanior is sufficiently utilized in the territory of Respondent, 

[b] Respondent and HG Pharma’s failure to negotiate with Claimant for a voluntary license, 

and that [c] greyscale’s epidemic is not a national emergency.      

 

a. The substantive conditions of Section 23(C)(1) of the Patent Law for the 

grant of a compulsory license were not met 

 

79. Section 23(C)(1) of the Patent Law allows Respondent to grant HG Pharma’s a compulsory 

license over Valtervite, provided that: 

“(a) the reasonable requirements of the public with respect to the patented invention have 
not been satisfied; or  
(b) the patented invention is not available to the public at a reasonably affordable price; or  
(c) the patented invention is not worked in the territory of Mercuria”  

 

80. The analysis of whether HG Pharma’s application of compulsory license is determined by 

the circumstance where Valtervite does not fulfill the reasonable requirements of the public 

and is unaffordable. However, this Tribunal must note that the High Court of Mercuria’s 

[“Court”] acceptance of these conditions is groundless99 as, indeed Valtervite [i] satisfies 

the reasonable requirements of the public and is [ii] reasonably affordable.  

 

i. Valtervite satisfies the reasonable requirements of the public 

 

81. Valtervite has fulfilled the reasonable requirements of the public of Respondent. A 

determination of whether a patent exceeds the reasonable requirements of the public is 

anchored on whether such product is effectively used by the patient population.100 The 

execution of the LTA between Respondent and Claimant made it possible to offer Valtervite 

as it effectively muted the symptoms of greyscale and prevented active transmission to the 

vulnerable population.101 Being continuously manufactured, available, and effectively used 

                                                
99 Metaclad, ¶86 
100 Bayer v. Natco, p. 1 
101 Annex 3, lines 1330, 1350 
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by greyscale patients in the territory of Respondent,102 this Tribunal must necessarily find 

that Valtervite has fulfilled the reasonable requirements of the public.  

 

ii. Valtervite is reasonably affordable 

 

82. The price of Valtervite’s product, Sanior, was affordable to Respondent as Claimant is 

synonymous with the movement to ensure universal access to healthcare across the 

developing countries by supplying essential medicines at competitive rates.103 In fact, 

Respondent was aware of this pricing strategy, and after inviting Claimant to enter into the 

LTA for the supply of Sanior, it agreed to the discounted rate of 25% in 2003.104 Moreover, 

despite Respondent’s assertion that the total annual cost of USD 10,000 is unaffordable to 

the public,105 there were no complaints from the people of Respondent’s territory in regard 

to the pricing or the drug itself.  

 

83. As a matter of fact, from 2003 to 2006 the drug was widely purchased and had proven to be 

successful, in the NHA campaigns, as well as acknowledged by the President of Respondent 

himself.  In fact, no complaints were raised by the public or by the multi-sectoral think tank 

that actively engaged with civil society.106 Without proof of alleged exorbitant or excessive 

pricing, this Tribunal must find that Sanior was reasonably affordable to the public. 

 

84. The fulfillment of the substantive conditions under the Patent Law required Respondent to 

deny HG Pharma’s application for compulsory license. As it failed to do so, Claimant must 

be deemed to have been treated unfair and inequitably in accordance with the MB-BIT.  

 

b. Moreover, Respondent made no efforts to obtain a voluntary license from 

Claimant on reasonable terms and conditions 

 

                                                
102 Facts, ¶21; Annex 3, line 1586 
103 Notice of Arbitration, ¶5; Facts, ¶5 
104 Facts, ¶17 
105 Annex 3, line 1350 
106 Annex 3, lines 1323, 1335 
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85. Even if the Tribunal were to find that Valtervite fulfilled the substantial conditions, supra,107 

HG Pharma’s application must nevertheless be denied as HG Pharma did not attempt to 

obtain a voluntary license from Claimant prior to the grant of the application.108 

 

86. As a procedural guarantee, all applications for compulsory licenses must strictly be a matter 

of last resort and issued only after the failure to negotiate or to reach an agreement on 

licensing terms with the patent holder.109 This is imperative as it protects the legitimate 

interest of the investors’ investment under TRIPS.110 In fact, the Micula tribunal further 

elaborated that investors could only enjoy the benefits of the EGO 24 framework once they 

fulfilled the procedural aspects within the framework.111 Herein, regardless of greyscale’s 

prevalence, [i] Respondent itself being the co-owner of HG Pharma should have negotiated 

with Claimant pursuant to the Patent Law. [ii] Failing this, the Court should have required 

HG Pharma to negotiate in curia.112  

 

i. Respondent itself being the co-owner of HG-Pharma should have 

negotiated with Claimant pursuant to the Patent Law 

 

87. As HG Pharma is a joint-venture between Respondent and a private corporation, 

Respondent should have negotiated with Claimant for a voluntary license on Valtervite. Had 

such negotiations been made on reasonable terms, Claimant and Respondent would have 

been able to cooperate in manufacturing and distributing an inexpensive version of Sanior 

where Claimant would be reimbursed for Valtervite.113  

 

ii. Failing this, the Court should have required HG-Pharma to negotiate 

with Claimant in curia 

 

                                                
107 Claimant’s Memorial, ¶¶81, 82 
108 Annex 4, Section 23(C)(4)(d)  
109 BDR Pharma v. Bristol Meyers Co. p. 1; TRIPS, Art. 31(b), (g) 
110 TRIPS, Art. 30; Hoen & Berger, p. 1 
111 Micula, ¶429 
112 TRIPS, Art. 31(b) 
113 Facts, ¶25; PO3, line 1600 
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88. Despite failing to negotiate with Claimant for a voluntary license, the Court is required to 

direct HG Pharma to firstly undergo negotiations with Claimant in curia. Even if Claimant 

and HG Pharma underwent a fast track process,114 the parties may still obtain a voluntary 

license during the proceedings. As such, the Court’s failure to direct HG Pharma to 

negotiate with Claimant, proves the failure by Respondent to accord to Claimant the 

procedural assurances of the Patent Law. 

 

c. Additionally, the Court may only dispense with the requirement to 

negotiate if a public emergency exists 

 

89. As a carve-out clause, the requirement of negotiating with Claimant supra,115 is exempted 

under the Patent Law if Respondent is in a state of national emergency or public non-

commercial use.116  However, such exemption does not occur herein as, [i] Respondent is 

not in a state of national emergency, nor [ii] was Valtervite rightfully used for public non-

commercial use.  

 

i. Respondent is not in a state of national emergency 

 

90. Respondent should not be given a wide margin of appreciation as they were not in a national 

emergency117 in a public health nor economic sense. In regard to the public health crisis, 

Respondent may not invoke Article 5(c) of the Doha Declaration as greyscale was 

effectively treated with Valtervite in the territory of Respondent, supra.118 Even with its 

increasing prevalence, greyscale was still a controlled disease as Claimant had met the 

capacity to manufacture Sanior for Respondent’s patients through additional production 

facility investments in 2008.119 Furthermore, Respondent was not in an economic crisis 

when the compulsory license was issued as, due to the termination of the LTA, Respondent 

                                                
114 Facts, ¶21 
115 Claimant’s Memorial, ¶¶87, 88 
116 TRIPS, Art. 31(b); Annex 4, line 1415 
117 Phillip Morris, ¶189; Doha Declaration, Article 5(c) 
118 Claimant’s Memorial, ¶81 
119 Facts, ¶¶15, 25 
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was no longer purchasing Sanior from Claimant for two years.120 Thus, Respondent is not 

exempted under a national emergency.  

 

ii. Valtervite was not manufactured for public non-commercial use 

 

91. Alternatively, Respondent did not manufacture Valtervite for public non-commercial use, 

rather, to reduce their financial burden. A public non-commercial use indicates that the 

license is not used by the government or contractor for profitable purposes, but for the 

public health.121 As compulsory licenses are unprecedented in international arbitration, 

resort may be made to state practice such as Thailand, which granted an HIV/AIDS generic 

drug, Efavirenz, compulsory license. The license was deemed for non-commercial use as 

Thailand’s patients were intolerant to one of the components in the generic drug provided by 

the government and needed to ensure constant universal access to treatment for 200,000 

patients per year.122  

 

92. In contrast to Thailand’s state practice, Respondent decided for HG Pharma to manufacture 

Valtervite until greyscale was no longer a public threat within their own territory.123 With 

this, greyscale would have ceased to become a public threat in 2012 when Respondent 

profited only USD 1,2 billion as they needed USD 1 billion to ensure universal access to 

medicine.124 Thus as of 2012, Respondent should already have terminated or withdrawn the 

HG Pharma compulsory license.125  

 

93. Moreover, as HG Pharma exported its drug to three developing countries in the form of 

humanitarian aid and sold it to two-thirds of 50 jurisdictions,126 further implicate that the 

compulsory license was merely issued to reduce Respondent’s financial burden. Thus, the 

issuance of compulsory license violates MB-BIT as it was not issued for a legitimate public 

purpose. 
                                                
120 Annex 3, line 1364 
121 DeRoo, pp. 359,389 
122 ICTSD Report, p.1 
123 Facts, ¶21 
124 Facts, ¶22, Annex 3, line 1363 
125 TRIPS, Art. 31(c) 
126 Facts, ¶¶23, 24  
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94. In view of the foregoing, the Tribunal should find that Respondent’s enactment of Patent 

Law and issuance of compulsory license undermines Claimant’s legitimate expectations and 

violates Article 3(2) MB-BIT.  

 

2. Claimant relied on the assurance of Respondent’s own legal compliance when 

it invested in Respondent’s territory 

 

95. Claimant recognizes that it was not unreasonable for it to expect that the premature 

termination of the LTA on 10 June 2008 would be subsequently followed by the enactment 

of the Patent Law on 10 October 2009.127 Likewise, the assurance will likely result in the 

grant of compulsory license over Valtervite as it successfully mutes the symptoms of 

greyscale and prevents it from being transmitted to those unaffected by the disease.128  

 

96. Consequently, Claimant legitimately expected that Respondent would comply with its 

national legislation. In fact, for one year prior to HG Pharma’s application, there were 

several other compulsory licenses issued for various critical diseases129 where Respondent 

had indeed complied with the Patent Law.130 Thus, it was reasonable for Claimant to expect 

that similar treatment would be accorded to their investment.131 

 

3. Relying on the assurances for stability in the Patent Law is reasonable 

 

97. Respondent assured Claimant of regulatory stability in complying with the Patent Law. 

While generally, political statements made in an ambiguous manner does not suffice to a 

legitimate expectation,132 they can be reasonably relied on when seen as a whole, with the 

subsequent conducts of the state.133  The notion of reasonable reliance on official statements 

is further affirmed in Micula. The tribunal ruled that unilateral declarations of the Romanian 
                                                
127 Parkerings, ¶323; Facts, ¶¶16,20-21 
128 Facts, ¶6; Annex 3, line 1310 
129 Facts, ¶21; Annex 2, ¶3; PO3, line 1590  
130 Tecmed, ¶154 
131 Micula, ¶721 
132 Continental Casualty, ¶259 
133 Micula, ¶¶688,689,865 
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prime minister during an interview are legally binding in a prima facie manner to construe 

their intention for the law to stay in force for 10 years.134 

 

98. Similarly, Claimant reasonably relied on this expectation when deciding to invest in the 

territory of Respondent as the previously successful partnerships for non-curable diseases 

such as HIV/AIDS,135 were subject to the framework of the public health standard.136 This 

was reiterated in Respondent’s commitment to empower and engage with the rights holders’ 

by ‘rolling out the red carpet for investors’137 and crystallized into the Patent Law. The 

Provision’s consistency with TRIPS and application in other compulsory licenses which 

granted royalty fees that ranged from 0.5%-3% for one year,138 creates a binding force for 

the law to be complied with inspite of the circumstances of the state.139 

 

99. Accordingly, the enactment of the Patent Law and issuance of compulsory license to HG 

Pharma violates Claimant’s legitimate expectation of regulatory stability and, consequently, 

breaches the MB-BIT. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
134 Parkerings, ¶¶331,335 
135 Parkerings, ¶333; Annex 3, line 1310-1315 
136 Suez, ¶¶236-237; Facts, ¶¶6-9; Annex 2, ¶3 
137 Facts, ¶8; Annex 2, ¶4 
138 PO3, line 1590 
139 Thunderbird, Dissenting Opinion, ¶4 
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IV.  RESPONDENT IS LIABLE UNDER ARTICLE 3 MB-BIT FOR THE CONDUCT OF 

ITS JUDICIARY IN RELATION TO THE ENFORCEMENT PROCEEDINGS 

      

100. Claimant’s claims do not only hinge on the breach of Claimant’s legitimate expectations, 

but also on the conduct of Respondent’s judiciary when enforcing the Award. Respondent 

failed to administer justice to Claimant by the non-enforcement of the Award and behavior 

of the Court under Article 3(2) MB-BIT. These measures constitute a legal and factual 

violation in regard to the Award as an investment as well as Claimant’s right to enforce such 

Award in domestic Court. 

 

101. In January 2009, a Tribunal seated in Reef passed an Award in favor of Claimant, 

determining the compensation needed to be accorded to Claimant for the damages caused by 

the premature and unilateral termination of the LTA.140 Consequently, on 3 March 2009, 

Claimant filed for enforcement proceedings of the Award,141 however the proceedings were 

continuously prolonged and adjourned by the Court, with the final proceeding adjourned to 

2 January 2017.142  

 

102. Before assessing the timeline of proceedings, the Tribunal shall recognize that [A] NHA is 

an agent of Respondent and all its actions are therefore attributable to the State. Moreover, 

as [B] Respondent is legally barred from invoking the public policy exception under New 

York Convention, the non-enforcement of the award is groundless by nature and has thus 

[C] failed to accord Claimant effective means of asserting their claims and enforcing their 

right in domestic Court. 

 

A. NHA is an Agent of Respondent and all its Actions are Attributable to the State 

 

103. The NHA143 is an agent of the state as it exercised governmental authority by entering into 

the LTA with Claimant for the purchase of Sanior to tackle the greyscale epidemic.144 As 

                                                
140 Facts, ¶17 
141 Facts, ¶18 
142 Notice of Arbitration Exhibit No 1, ¶44 
143 Facts, ¶5 
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the NHA is a public state cooperation,145 Respondent is liable for their conduct pursuant to 

Article 5 of Articles on Responsibility of States for Internationally Wrongful Acts 

[“ARSIWA”]. 

 

104. Article 5 ARSIWA stipulates that: 

“The conduct of a person or entity which is not an organ of the State under article 4 but 
which is empowered by the law of that State to exercise elements of the governmental 
authority shall be considered an act of the State under international law.” 

 

105. In Toto, the investor Toto Generali concluded a contract with CEPG,146 an entity that is  

fully controlled by the Ministry of Public Works and Transport, also in charge of 

implementing projects provided by the Council of Ministers.147 The tribunal in Toto ruled 

that since CEPG was funded by the state budget and operated under the control of the 

Ministry it was personne morale de droit public and is therefore created and mandated by 

the Lebanese government to exercise elements of governmental authority under state 

responsibility pertinent to Article 5 ARSIWA.148  

 

106. Similarly, in the present case, it is undisputed that NHA is politically accountable to the 

government of the State, as not only was it established by the Ministry of Health for the 

management and treatment of the greyscale epidemic,149 but it was also funded by national 

taxation.150 Furthermore, it was established by the National Health Authorities Act thereby 

constituting as a personne morale de droit public. Therefore, by entering into the LTA for 

the purchase and distribution of essential medicines for the greyscale epidemic, the NHA 

acted as an agent exercising governmental authority pursuant to Article 5 ARSIWA. 

 

                                                                                                                                                       
144 Facts, ¶9 
145 PO3, line 1593 
146 Toto, ¶43 
147 Toto, ¶51 
148 Toto, ¶52 
149 Facts, ¶5 
150 PO3, line 1592 



MEMORIAL FOR CLAIMANT 

 33 

B. NHA is Legally Barred from Invoking the Public Policy Exception and thus 

Respondent’s Judiciary is not Exempted by the New York Convention from 

Enforcing the Award   

 

107. As a party to the Convention, Respondent may not refuse to enforce the Award, as it does 

not run contrary to Respondent’s public policy.151 In March 2009, Claimant initially filed 

for enforcement proceedings, which was followed by the NHA’s request for the Court to 

decline the application, claiming it would run contrary to the public policy,152 as likewise 

elaborated in its pending Amendment Application dated 14 June 2012.153  

 

108. However, [1] Respondent’s invocation of the public policy is without legal and factual 

basis. Thus [2] Respondent’s prior failure to timely challenge the enforcement or to annul 

the Award can be construed as acceptance to pay for the damages caused by the termination 

of the LTA, as decided upon by the tribunal in Reef. 

 

1. Respondent’s invocation of the public policy exception is without legal and 

factual basis 

 

109. Article VI(c)(2) of the Convention allows a party to refuse enforcement on the grounds that 

the award is contrary to the law or standards of the court’s jurisdiction.154 However, 

Respondent has failed to provide evidence or reasoning as to how the enforcement 

proceedings would violate a certain law or standard of Respondent. 

 
110. In RosUkrEnergo AG v. Naftogaz Ukrainy, Naftogaz claimed that the award rendered by the 

Stockholm Chamber of Commerce tribunal had no impact on the “independence, freedom 

and guarantees” that underpin the Ukrainian legal system. However, the Ukrainian court 

ruled that the public policy exception in regard to the enforcement of an Award has to 

concern fundamental elements of the Ukrainian legal order which was not provided in the 

                                                
151 Paulsson, p.176 
152 Facts, ¶18 
153 Facts, ¶18 
154 Parameshwaran, p.4 
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claim submitted by Naftogaz. Hence, the failure to provide the assessment of a law or 

regulation to invoke the public policy exception obliges Naftogaz to enforce the Award.155 

 

111. Likewise, Respondent has failed to assert which of its domestic policy or legal order the 

enforcement proceedings would intrude upon. Even in light of the greyscale epidemic, 

Claimant maintains that HG-Pharma’s generic drug is currently available and is being used 

to contain the disease and its outbreaks, supra.156 Therefore, it does not violate state laws 

and did not interfere with proceedings in court. Thus, the greyscale epidemic as a natural 

emergency defense for the invocation of the public policy exception is insufficient to 

exempt Respondent from enforcement of the Award. 

 

2. Respondent failed to timely challenge the Award and request for its annulment 

 

112. Although there was a two-year lag period between Claimant’s application of the Award in 

March 2009 and the submission of its rejoinder in November 2011,157 Respondent raised no 

objection towards enforcement and did not file for the annulment of the Award in the Reef. 

As a result, this indicates that Respondent is willing to pay the $40,000,000 for the damages 

caused by the premature termination of the LTA.  

 

113. The tribunal in Duke Energy assessed that the investor waived their right to utilize the host 

state’s legal system for the ruling of the award of the local tribunal, as they did not challenge 

the final award before the court of the host state.158  

 

114. Furthermore, if Respondent objected to the binding effect of the Award, it could have 

brought the case to the WTO or to the tribunal in Reef and filed for annulment of the 

Award. 

 

                                                
155 CLOUT 1380, p.18 
156 Claimant’s Memorial, ¶81 
157 Notice of Arbitration Exhibit No 1, ¶14 
158 Duke Energy, ¶398 



MEMORIAL FOR CLAIMANT 

 35 

115. However, no attempts were made in the two-year period before the filing of NHA’s 

rejoinder. As a result, Respondent’s silence may constitute as an approval for 

participation,159 indicating that Respondent has waived its rights to question the application 

of the Award. Consequently, Respondent is obligated to accept the proceedings as well as to 

compensate the damages imposed upon Claimant due to the unilateral termination of the 

LTA, in good faith.  

 

C. Respondent Failed to Provide Claimant with the Effective Means of Asserting 

Claims and Enforcing Rights 

 

116. As Respondent is not exempted by the public policy exception of the Convention, the 

unreasonable delay of seven years as well as the inability to accord effective means of 

asserting Claimant’s claim and enforcing their rights [1] amounts to a breach of FET 

pursuant to Article 3(2) MB-BIT. Thus, the Tribunal must find through an assessment of the 

timeline of proceedings, [2] the Court caused undue delays and therefore shall be held liable 

for the violation of the effective means standard. 

 

1. The failure to accord effective means amounts to a breach of FET pursuant to 

Article 3(2) MB-BIT 

 

117. The independent standard of denial of justice requires an overt showing of judicial 

interference160 and egregious conduct.161 However, Claimant’s claims rely upon the seven-

year unreasonable delay in enforcement of the Award caused by Respondent’s judiciary.  

 

118. Line 980 MB-BIT of the preamble states: 

“The contracting parties recognize the importance of providing effective means of asserting 
claims and enforcing rights with respect to investment under national law as well as 
through international arbitration” 
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160 Mondev, ¶248 
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119. The standard above constitutes lex specialis162 and guarantees access to the courts and the 

existence of institutional mechanisms for the protection of investments.163 It is breached 

when there exists undue delay of the judiciary conduct in dealing with Claimant’s claims.164  

 

120. The Mondev tribunal ruled that the adequate protection provided by the effective means was 

created as an independent treaty standard to address the lack of clarity in CIL regarding 

denial of justice, and therefore a separate treaty obligation was no longer necessary, as is 

shown by reference to “effective means” in the preamble.165 Thus, the MB-BIT must be 

interpreted in light of its object and purpose,166 as it forms as a functional chapeau to protect 

all investments under the MB-BIT and is therefore inherent within the independent standard 

of a denial of justice.167 

 

121. As the standard comprehensibly becomes an essential element of FET,168 Respondent’s 

failure to provide effective means of asserting claims with respect to the investment 

constitutes as a breach Article 3(2) MB-BIT which forms provisions that stipulate the 

promotion and protection of investments. 

 

2. The Court shall be held liable for the effective means standard 

 

122. To establish a breach of the effective means standard, past precedents such as White 

Industries and Chevron169 have relied upon and applied elements that require an assessment 

on the [a] complexity of the proceedings, [b] behavior of litigants involved and [c] behavior 

of the court themselves.  

 

a. The enforcement proceedings in relation to the Award were not complex  

 

                                                
162 Mondev, ¶242 
163 Duke Energy, ¶393 
164 Duke Energy, ¶394 
165 Mondev, ¶243 
166 VCLT, Art. 31 
167 Duke Energy, ¶391 
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123. Commercial disputes are not complex and do not require over seven years of enforcement 

proceedings. However, Respondent depicted the proceedings in relation to the enforcement 

of the Award as extremely complicated.  

 

124. Past tribunals such as White Industries as well as Chevron ruled that contractual disputes are 

almost always straightforward.170 Furthermore, the Chevron tribunal affirmed that 

enforcement proceedings, at most are “averagely complex”. This was the case in Chevron as 

the investors were involved within the crude oil production industry, which required 

troublesome documents that would reasonably cause delays, such as expert reports and 

laborious calculations.171 

 

125. In the present dispute, documents or submissions involved in the proceedings were only 

procedural and fundamental, such as written documents and rejoinders, required to arrange 

future oral submission. Thus, it can be construed that extensively long enforcement 

proceedings only cause them to be unnecessarily complicated. Conclusively, the 

enforcement proceedings in relation to the Award do not reach the standard of even 

averagely complex. 

 

b. NHA’s conduct during the enforcement proceedings significantly 

contributed to the seven-year delay in enforcing the Award 

 

126. The acts of NHA, as an agent of Respondent is an imperative factor in making the current 

assessment as their conduct led to the delay incurred.172 Through this assessment, it 

becomes evident that NHA caused delays that are attributable to the Respondent, supra.173 

The delays were formed through their [i] unreasonable absences and adjournments as well 

as the [ii] significant delay in the rejoinder submission. 

 

                                                
170 White Industries, ¶10.4.11; Chevron, ¶254  
171 Chevron, ¶254 
172 Chevron, ¶172 
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i. The delays were caused by NHA’s unreasonable absences and 

adjournments 

 

127. The NHA were absent seven times in court proceedings and requested ill-timed 

adjournments and extensions during eleven instances that were consequently arranged for 

when they had to submit their crucial rejoinder or make oral submissions.174 These 

absences, as Claimant had continuously objected within the enforcement proceedings, 

breached the Mercurian procedural law.175 

 

ii. Additionally, there was a significant delay in the rejoinder submission 

 

128. The NHA had also taken two years to submit a rejoinder following the application filed by 

Claimant. Similarly, White Industries, also dealt with a breach of the effective means 

standard due to the non-enforcement of an Award. It had only taken Coal India three months 

to respond to White’s application. This is clearly a delaying tactic, and partly caused 

Claimant’s inability to enforcement the Award. Thus, as an agent of the state, NHA had not 

only breached the Mercurian procedural law,176 but they had also showed misconduct during 

the proceedings. 

 

c. The liberal treatment accorded by Respondent’s Judiciary to public 

counterparts violates the effective means standard 

 

129. The more imperative assessment of the effective means entails a determination of whether 

the delays were caused by the judiciary.177 Based on the timeline of proceedings, there was a 

clear pattern of behavior, as adjournments of the proceedings were favorable to the NHA, 

lasting last two to four months. Even when Claimant requested for a shorter adjournment the 

adjournments would go back to this regular pattern.178 For example, certain proceedings 

                                                
174 Notice of Arbitration Exhibit No 1, ¶¶22, 23, 25 
175 Notice of Arbitration Exhibit No 1, ¶¶4, 14, 19, 34 
176 Notice of Arbitration Exhibit No 1, ¶¶4,14, 19, 34 
177 AMTO, §75 
178 Notice of Arbitration Exhibit No 1, ¶¶23, 32 
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would also always be postponed to the first week of January, ultimately being delayed again 

due to lengthy arguments from other cases before the court. 

 

130. Furthermore, consistent with the partiality in the schedule of hearing, the Court was also 

predisposed to accord liberal treatment to public parties, such as the NHA. The NHA 

submitted the rejoinder only after two years surpassed. Moreover, in response, in 8 

November 2011 the Court merely acknowledged Claimant’s objections by stating that 

“private parties ought to be more accommodating of their public counterparts, a delay in 

service of one rejoinder will hardly run a billion-dollar corporation into the ground.”179 This 

liberal treatment could also be seen on in several other instances including 28 May 2015 by 

which after Claimant’s objections the Court declared that no further extension would be 

granted to the NHA. However, as NHA was not present on 25 July 2015, the matter was yet 

again adjourned with no negative consequences being imposed on the NHA. 

 

131. Furthermore, when the NHA was consistently absent and asked for adjournments during 

eighteen instances, the Court treated them as independent instances and not as a continuing 

delaying tactic that had been consistent throughout the enforcement proceedings since it had 

begun in 2009. The Court also ignored Claimant’s objections on NHA’s absences as 

breaches of the Mercurian procedural law.180  

 

132. Due to the unreasonable liberal treatment of NHA’s absences and delaying tactics by the 

Judiciary, it becomes clear that not only did the Court allow NHA’s misconduct, but it had 

also in fact caused undue delay of the enforcement proceedings. Thus, the Tribunal shall 

conclude that the unreasonable extensions and adjournments granted by the Court violate its 

own law. Consequently, it breaches the effective means, thereby equating to the unfair and 

inequitable treatment of Claimant inconsistent with Article 3(2) MB-BIT. 
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V. THE TERMINATION OF THE LTA BY THE RESPONDENT’S NHA AMOUNTS 

TO A TREATY VIOLATION PURSUANT TO ARTICLE 3(3) MB-BIT 

 

133. By the unilateral termination of the LTA, NHA violated the termination provision, which 

held that the agreement would stay valid for ten years effective from its commencement 

date.181 However as the State is responsible for the decisions of the NHA [A] the LTA is 

protected under the ambit of the Umbrella Clause pursuant to Article 3 MB-BIT. Moreover, 

[B] the NHA breached the termination provision by citing unsatisfactory performance by 

Claimant. Consequently, [C] Claimant is owed compensation for the damages caused by 

Respondent’s unlawful acts. 

 

A. The LTA Falls within the Ambit of the Umbrella Clause Pursuant to Article 3 MB-

BIT 

 

134. Article 3(3) MB-BIT provides that: 

  “Each Contracting Party shall observe any obligation it may have entered into with regard 
to investments of investors of the other Contracting Party.” 

 

135. Article 3.5 of the Dutch-Polish BIT in Eureko is a provision identical to the above Article. 

According to the Eureko tribunal, the terms “shall observe” “any” “obligation”182 by nature 

required Poland to comply with obligations incumbent upon the language.183 As another 

example, in the case of Enron with the same provision under Article 2(2)(c) Argentine-

United States BIT, it was also found that the state’s termination of the Gas Law was a 

breach of the protection provided under the umbrella clause.184 
 

136. Similarly, Respondent must fulfill their obligations towards Claimant in regard to its 

investments in Respondent’s state, including obligations under contracts,185 those assumed 

                                                
181 Facts, ¶10  
182 VCLT, Article 31(1) 
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under the laws or regulations186 as well as international obligations.187 Thus, the unilateral 

premature termination of a ten-year commitment is entitled to protection under the MB-BIT 

as it exists as a contractual breach under the LTA giving rise to liability under umbrella 

clause pursuant to Article 3(3) MB-BIT. 

  
B. The NHA Breached the Termination Provision by Citing Unsatisfactory 

Performance by Claimant 

 

137. Respondent can only terminate the LTA when Claimant is unable to perform 

satisfactorily.188 However, NHA did not provide sufficient evidence on this claim making it 

invalid and a breach of Clause 6 of the LTA. Thus, as the LTA is protected due to its wide 

formulation, violation of the LTA falls into the scope of the umbrella clause and constitutes 

as a violation of Article 3(3) MB-BIT. 

 

138. In Bayindir, the M1 Motorway Project contract between Bayindir and Pakistan was 

terminated due to Bayindir unsatisfactory performance. Not only were there multiple 

complaints on Bayindir’s pace of work,189 but the engineer representatives also constantly 

expressed their concern on Bayindir’s rate of progress. Hence, Respondent’s concerns about 

Bayindir’s performance were deemed founded.190 

 

139. In contrast, herein, through the LTA Claimant provided the drug that was effectively 

utilized to treat 50% of adults in Respondent’s territory. This is in comparison to the 17% of 

adults treated before Claimant and the NHA had come to an agreement.191 Moreover, 

Claimant had purchased land and machinery to bolster the production of Sanior and had 

prepared to meet the demands of greyscale in light of the 6400% increase in 2006. Although 

they were not able to provide the 40% discount, as it would diminish their margins, 

Claimant offered a 10% decrease in the purchase price. 

                                                
186 Enron, ¶274 
187 Phillip Morris, ¶481 
188 Facts, ¶10  
189 Bayindir, ¶304-308 
190 Bayindir, ¶314 
191 Facts, ¶8 
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140. Thus, all complaints made by the NHA were in regard to the pricing of Sanior and not 

Claimant’s performance. Therefore, since Respondent has failed to provide proper grounds 

on lawful premature termination of the LTA, the grounds of unsatisfactory performance not 

only violated the termination provision of the LTA but also Article 3(3) MB-BIT. 

 

C.  Claimant is Owed Compensation for the Damages Caused by Respondent’s 

Unlawful Acts   

 

141. Claimant does not want to usurp the power of the local courts to enforce awards by 

requesting this PCA Tribunal to enforce the Award. However, as a consequence of 

Respondent’s failure to fulfill their obligations under the MB-BIT, Claimant claims the 

amount of $1.54 Billion as compensation for the damages suffered therefrom.192 

 

142. In the case of Saipem, the tribunal applied the Chorzow Factory principle, where a remedy 

is given to the investor as a consequence of the damages imposed due to the state’s failure 

to fulfill their obligations in regard to the investment and all situations that may have 

existed had the act been committed.193 

 

143. The remedy Claimant is claiming for, takes into account the $40 Million final residual value 

from the Award, which has not been enforced by the Court.194 Furthermore, HG-Pharma is 

a joint venture owned by Respondent,195 thus Claimant must be accorded adequate royalty 

fee for the six-year use of their patented invention, Valtervite, as established, supra.196  

 

144. Applying the Chorzow Factory principle, as a cumulative amount that also includes the 

damages from the other violations, such as the FET, Claimant seeks to be paid $1.54 

Billion in total from the Respondent. 

 
                                                
192 Notice of Arbitration, ¶14(2) 
193 Saipem, ¶201 
194 Notice of Arbitration, ¶9 
195 PO3, line 1596 
196 Claimant’s Memorial, ¶72 
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PRAYERS FOR RELIEF 

 
Claimant respectfully asks the Tribunal to find that: 

I. It has jurisdiction over the dispute in relation to the Award;  

II. Claimant’s claims are admissible pursuant to Article 2 MB-BIT; 

III. Respondent is liable for violations of the BIT, including failure to accord fair and 

equitable treatment to the Claimant and failure to observe its obligation towards the 

Claimant’s investment; 

IV. Claimant is entitled to USD 1,540,000,000;  

V. Claimant is entitled to restitution by Respondent of all costs related to these proceedings; 

and 

VI. Claimant is also entitled to its pre-Award interest and post-Award interest as determined 

by the Tribunal. 

 

 

 

 

Respectfully Submitted on September 18, 2017 

By 

Team Higgins  

On Behalf of Atton Boro Limited   

 
 

 
 

 
 


