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STATEMENT OF FACTS 

1. Overview of the Main Events 

2. On 11 January 1998, the Kingdom of Basheera (“Basheera”) concluded an 

Agreement for the Promotion and Reciprocal Protection of Investments (“Mercuria-Basheera 

BIT”) with the Republic of Mercuria (“Respondent” or “Mercuria”). 

3. Atton Boro Limited (“Claimant”), the investor, is a wholly owned subsidiary 

incorporated on 5 April 1998 in the territory of Basheera by the Atton Boro Group (“ABG” 

or “Group”). Whilst ABG’s business operations comprise state-of-the-art research efforts in 

epidemic diseases, Claimant specializes in public-private collaborations with South American 

and African States or their agencies for the production and supply of medicines at competitive 

rates. The Group’s primary holding is Atton Boro and Company (“AB&Co”), a corporation 

organized in the People’s Republic of Reef (“Reef”). 

4. In 1997, the Group managed to synthesize Valtervite, a compound lauded as an 

effective tool to counter an STD named greyscale. AB&Co then went to obtain patents for 

Valtervite in Reef and in 50 other jurisdictions. This included the Republic of Mercuria 

(“Respondent”), wherein it obtained Mercurian Patent No. 0187204, granted on 21 February 

1998 (“the Patent”) and currently held by Claimant. 

5. In 2003, Respondent’s National Health Authority (“NHA”) issued a report underlining 

a looming public health crisis of greyscale, prompting the government to seek pharmaceutical 

companies interested in long-term contracts to supply the country with new and effective 

medicines at discounted prices. The same year, as a parallel effort, the NHA began promoting 

prevention and engaging Mercurians to regularly get tested for an array of STDs, greyscale 

included. 

6. On 19 January 2004, the Minister for Health publicly lauded a partnership running 

from 1999 to 2004 between Claimant and the NHA to counter another STD and, on 20 

January 2004, Respondent’s President tweeted that “Mercuria will do away with red tape and 

roll out the red carpet for investors”. 

7. Following an invitation from the NHA in May 2004, Claimant agreed to a Long-Term 

Agreement (“LTA”) to supply Sanior, a Valtervite-based drug, to Respondent at a 25% 

discounted rate for ten years. The LTA was concluded on 20 July 2004. Soon thereafter 

Claimant set up a manufacturing unit for Sanior in Mercuria and delivered the first 
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consignment in June 2005. By the end of 2006, around a third of greyscale patients were 

undergoing Sanior-based treatment. 

8. On 26 December 2016, the Minister for Health publicly addressed the 2006 NHA 

annual report and expressed concerns on how the STD awareness and self-test campaigns had 

unearthed the theretofore unknown prevalence of greyscale amongst Mercurians. She stated 

that “the government would take every measure it deemed necessary to ensure that patients of 

greyscale could avail treatment”. Consequently, the order values for Sanior doubled with each 

quarter in 2007. In response, Claimant purchased machinery and land to increase its 

manufacturing capability. 

9. In early 2008, the NHA informed Claimant seeking to renegotiate the price for Sanior. 

However, parties failed to agree on an additional discount rate as Claimant offered 10%, 

whereas the NHA demanded 40%. 

10. On 10 June 2008, the NHA terminated the LTA alleging the supplier’s unsatisfactory 

performance. Claimant invoked arbitration against the NHA and, on 20 January 2009, a 

tribunal seated in Reef passed an award (“Award”) in Claimant’s favor, directing the NHA to 

pay USD 40 million in damages for breach of the LTA. On 3 March 2009, Claimant filed 

enforcement proceedings before the High Court of Mercuria (“HCM”). The NHA requested 

the Court to decline enforcement of the Award arguing it would be contrary to public policy. 

11. The Award enforcement proceedings are heretofore ongoing. The HCM adjourned 

hearings in several occasions for reasons comprising the NHA being absent, general Court 

overload and additional time for submissions. Matters were further complicated by 

jurisdictional issues arising from the 10 January 2012 Commercial Courts Act, which were 

only clarified in September 2013. 

12. On 10 October 2009, amidst the Award’s enforcement proceeding, the President of 

Mercuria promulgated Law No. 8.458, a National Legislation to Amend the Intellectual 

Property Law which allowed for the issuance of non-voluntary licenses to patents under 

certain circumstances and conditions. In November 2009, HG-Pharma, a joint venture 

between the State of Mercuria and private pharmaceutical companies, filed an application 

before the HCM to obtain a license to manufacture Valtervite. 

13. On 17 April 2010, after a fast-tracked process, the HCM granted HG-Pharma a license 

to produce generic Valtervite-based drugs until greyscale no longer posed a threat to public 
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health in Mercuria. Royalties would be due to Claimant at 1% of total earnings. In January 

2012, the NHA’s director lauded the budget savings stemming from the use of generic drugs. 

14. Between May and August 2013, the governments of three neighboring developing 

countries of Respondent, all of whom suffering financial struggles, expressed gratitude for the 

greyscale medicines delivered as humanitarian aid by Respondent. Valtervite was patented in 

these three states. 

15. By 2014, Claimant’s market share in greyscale-containment drugs had shrunk nearly 

by two thirds. Several of its longstanding distributors began conveying their intent to seek 

more cost-effective alternatives. In February 2015, Claimant announced the company would 

no longer deal in Sanior in Respondent. 

16. On 20 September 2016, after failed attempts at amicable settlement, Claimant 

conveyed to Respondent its intent to initiate arbitration under the Mercuria-Basheera BIT. On 

7 November 2016, Claimant submitted its Notice of Arbitration (“Notice”). On 26 

November 2016, Respondent submitted its Response to the Notice of Arbitration 

(“Response”). 

17. Applicable Treaties 

18. Mercuria and Basheera are parties to the TRIPS Agreement, to the Doha Agreement, 

to the Paris Convention and to the ICESCR. Both states are members of the WTO and have 

signed the VCLT, but only Basheera has ratified it. Reef, Mercuria and Basheera are parties to 

the 1958 New York Convention. 
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SUMMARY OF ARGUMENTS 

19. SECTION ONE. The Tribunal has jurisdiction to hear the claims in relation to the 

Award because [A] they fall within the scope of Article 8(1) of the Mercuria-Basheera BIT 

since there is a [A.1] real and current dispute between Claimant and Respondent that arises 

out of the Mercuria-Basheera BIT, [A.2] Claimant is an investor according to Article 1(2)(b) 

of the Mercuria-Basheera BIT,  [A.3] the Award and the Patent are investments pursuant to 

Article 1(1) of the Mercuria-Basheera BIT, being also part of Claimant’s complete business 

operation in Mercuria, and [A.4] the Parties agreed to submit the dispute to PCA pursuant to 

Article 8(2)(c) of the Mercuria-Basheera BIT. Moreover, [B] the Dispute is under the scope of 

Article 1(1) of the PCA Rules. 

20. SECTION TWO. Claimant can avail itself of the Mercuria-Basheera BIT’s protection 

despite Respondent having invoked the denial-of-benefits clause in Article 2 of the Mercuria-

Basheera BIT. Having raised it belatedly, [A] Respondent failed to comply with the 

procedural requirements for validly relying on Article 2. Since [A.1] denial must be 

affirmatively exercised by the state and [A.2] its notice yields prospective-only effects, 

Respondent’s tardiness means denial has no relevant bearing on this dispute. At any rate, [B] 

the substantial requirements of Articles 2(1) and 2(2) have not been met, respectively because 

[B.1] Claimant maintains substantial business activities in Basheera and because [B.2] there 

are no abnormal diplomatic or economic relations between the Contracting Parties to the 

Mercuria-Basheera BIT. 

21. SECTION THREE. Respondent unlawfully breached the Mercuria-Basheera BIT. 

First, because [A] the enactment of Law n. 8458/09 amounts to a violation of the fair and 

equitable treatment standard. And second, because [B] the compulsory licensing of Valtervite 

amounts to an indirect expropriation of Claimant’s investment either [B.1] pursuant to the 

blackletter of the Mercuria-Basheera BIT or [B.2] pursuant to international, since [B.2.a] the 

standards established in the TRIPS are relevant to the dispute at hand and [B.2.b] pursuant to 

Article 31 TRIPS, indirect expropriation of Claimant`s investment has ensued. 

22. SECTION FOUR. Respondent is liable for the conduct of its judiciary in relation to 

the enforcement proceedings over the Award. This conduct violated the Fair and Equitable 

Treatment provided in Article 3(2) of the BIT and amounted to an internationally wrongful 

act, since [A] Claimant has been subject to a denial of justice, [B] Respondent defaulted 
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Claimant’s legitimate expectation and [C] Respondent’s arbitrary and discriminatory 

measures impaired Claimant's investments.  

23. SECTION FIVE. Respondent is [A] liable under Article 3(3) BIT for the termination 

of the LTA since the parties of the LTA are an investor and Contracting Party according to the 

BIT; [B] the obligation entered into regarded the investment; [C] and the NHA violated an 

obligation it had entered into with an investor.  
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

24. Atton Boro Limited, the Claimant in the present dispute, submits that this Tribunal has 

jurisdiction to hear the case because the [I] Award and the Mercurian Patent for Valtervite are 

protected by the Mecuria-Basheera BIT. Additionally, [II] Claimant is a protected investor 

under Articles 1(2)(b) and 2 of the Mercuria-Basheera BIT, since it is a national from 

Basheera and Respondent’s denial of benefits defence is baseless.  

I. THE TRIBUNAL HAS JURISDICTION TO HEAR THE CLAIM IN 

RELATION TO THE AWARD 

25. The Tribunal has jurisdiction over the claims related to the Award and the Patent 

because [A] they fall within the scope of Article 8(1) BIT and [B] the Dispute is under the 

scope of Article 1(1) of the Permanent Court of Arbitration Rules 2012 (“PCA Rules”). 

A. The Dispute falls within the scope of Article 8(1) Mercuria-Basheera BIT 

26. Article 8(1) of the Mercuria-Basheera BIT states that disputes “arising out of or in 

relation to”1  the BIT between an investor national of a Contracting Party and the other 

Contracting Party shall be settled by arbitration2.  

27. There is a [1] real and current dispute between Claimant and Respondent that arises 

out of the Mercuria-Basheera BIT, because [2] Claimant is an investor according to Article 

1(2)(b) Mercuria-Basheera BIT,  [3] the Award and the Patent are investments and [4] the 

Parties agreed to submit the dispute to PCA pursuant to Article 8(2)(c) Mercuria-Basheera 

BIT. 

1. The matter submitted to PCA is a dispute  

28. A dispute is defined as a disagreement on a point of law or fact between two persons3. 

There must be a current dispute4 with practical relevance to the parties’ relationship and must 

not be a purely theoretical question5. The controversy involving the enforcement of the Award 

gathers all necessary elements to be classified as a dispute.  

                                                             
1 Emphasis added. 
2 BIT, Article 8(1). 
3 Mavrommatis, §19. 
4 Kolb, p.320. 
5 AES Corp Juris, §43; Kolb, p.320. 
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29. First of all, the threshold for the existence of a dispute is fairly low and the 

formulation of opposing positions by the parties is sufficient6. Respondent denies all claims 

and allegations made by Claimant7. In virtue of this denial, there is a legal dispute between 

Claimant and Respondent. 

30. In second place, the current dispute involves a point of law. A legal dispute is a 

disagreement about legal rights or obligations8; Claimant invokes specific legal acts and 

provisions as the foundation of its claim: it indicates that Respondent’s failure to enforce the 

Award and the violation of Claimant’s Patent have affected its legal rights stemming from the 

Mercuria-Basheera BIT 9 . Claimant further indicates specific provisions of the Mercuria-

Basheera BIT granting various types of legal protection to its investments in Mercuria10 that 

have been breached by those measures. Thus, Claimant’s demands are presented in terms of 

rights and legal remedies, configuring a legal dispute. And even though there is a national 

public matter in question11  and government action12 , the dispute does not lose its legal 

character as it concerns legal rights, obligations and consequences13 of Respondent’s breach 

of the Mercuria-Basheera BIT. 

31. Finally, the litigation concerns a current dispute that has not been settled before. There 

is res judicata only when the claim in dispute is identical to that which was already the 

subject of an enforceable judgment14. In the present case, there is no identity of subject matter 

of the dispute, since the commercial arbitration was a contractual dispute between Claimant 

and NHA concerning the unilateral termination of the LTA15. The current dispute is between 

Claimant and the State of Mercuria, concerning the breach of the Mercuria-Basheera BIT16. 

Therefore, the two litigations have different parties, with different submissions on the basis of 

different facts. Consequently, the present claim is a dispute. 

 

                                                             
6 Schreuer 2, p.963; Certain Property, §25. 
7 Facts, §470. 
8 Suez Juris, §§34,37. 
9 Facts, §§130-140. 
10 Facts, §145. 
11 Facts, §6, 485. 
12 Facts, §§16, 20, 485, 1245. 
13 CSOB Juris, §§60-61. 
14Ukrainian railway, Section 3.3. 
15 Facts, §125. 
16 Facts, §145. 
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2. Claimant is an investor according to Article 1(2)(b) Mercuria-Basheera 

BIT 

32. Article 1(2) of the Mercuria-Basheera BIT defines the term investor as “any 

corporation, partnership, trust, joint venture, organization, association or enterprise 

incorporated or duly constituted in accordance with the applicable laws of that Contracting 

Party”17.  

33. The Claimant is an investor because [a] it is incorporated in Basheera and [b] the 

denial clause is not applicable to define Claimant’s nationality. 

a. Claimant is incorporated in Basheera 

34. Customary international law attributes nationality of a corporate entity to the State 

under the laws of which it is incorporated and in whose territory it has its registered office18. 

Moreover, under international law, natural and moral persons have their nationality 

determined by the lex causae19 and the Contracting Parties to the Mercuria-Basheera BIT are 

the ones with the sole power to determinate national status under their own law; which means 

that the Contracting Parties are sovereign to decide by mutual and reciprocal agreement which 

companies and individuals will be treated as nationals for the purpose of enjoying the rights 

conferred under the BIT20. If a criterion to determine nationality was chosen by the parties to 

the BIT, no further examination of others variables is required21 and it is not for tribunals to 

impose limits on the scope of the BITs not found in the text22. 

35. The criteria chosen by the parties of the state of incorporation is a remarkably 

prevalent method of defining the nationality of business entities23, especially under modern 

BITs 24 , and is also the most common method adopted by the international arbitration 

tribunals25.   

36. Since Article 1(2)(b) BIT defines that an investor is any corporation constituted in 

accordance to a Contracting Party’s applicable law26, Claimant is an investor due to the fact 

                                                             
17 Facts, §1015; emphasis added. 
18 Barcelona Traction, §70. 
19 Barcelona Traction, p.48; Victor Pey, §254. 
20 Tokios Juris, §82; Small, p.229. 
21 Victor Pey, §252; Rompetrol Juris, §54; SOABI Juris, §29; Amco Asia §31; Saluka, §254. 
22 Tokios Juris, §36. 
23 Barcelona Traction; Diallo; ELSI (separate opinion of Judge Oda); Shaw, pp. 816-18; Sornarajah, pp.87, 198. 
24 Tokios Juris, §§63, 42. 
25 Schreuer et al., p.281. 
26 BIT, Article 1(2)(b). 
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that it was incorporated according to the laws of Basheera and therefore it is regarded as 

having assumed its nationality27. Furthermore, the denial of benefits clause on the BIT is not 

applicable in this case, since Claimant has considerable commercial activity in Mercuria. 

b. The denial clause is not applicable to define Claimant’s nationality 

37. Although Claimant acknowledges that the Mercuria-Basheera BIT provides for the 

denial of benefits in specific circumstances 28 , this clause does not apply to Claimant’s 

situation. Article 2(1) Mercuria-Basheera BIT establishes that the Contracting parties can 

deny the advantages to “a legal entity, if citizens or nationals of a third state own or control 

such entity and if that entity has no substantial business activities in the territory of the 

Contracting Party in which it is organized”29.  

38. When a BIT clearly defines the standards to establish the investor’s nationality it 

becomes irrelevant to know who owns or controls the Claimant at any material time30. In the 

present case, evaluating the administrative aspects of Claimant is unnecessary, especially for 

the purposes of the arbitration clause in Article 8 of the BIT. In any event, Claimant has 

significant commercial activity in Basheera, as will be further developed 31 , therefore, 

Claimant is a proper investor under Article 1(2)(b) BIT. 

3. The Award and the Patent are investments  

39. This case concerns Respondent’s breach of its obligations under the Mercuria-

Basheera BIT toward Claimant’s investments in Mercuria, a corporation incorporated in 

Basheera. Both [a] the Award and [b] the Patent are protected under Article 1(1) Mercuria-

Basheera BIT and fulfil the requirements for jurisdiction. 

a. The Award is an investment 

40. The award is an investment [i] under Article 1(1) Mercuria-Basheera BIT; and; [ii] 

alternatively, Claimant’s investment is its entire business operation in Mercuria. 

 

 

                                                             
27 Facts, §65. 
28 BIT, Article 2(1). 
29 Emphasis added. 
30 Plama Juris, §§124, 128; Gaillard/McNeill, p.43. 
31 Section II.B.1. 
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i. The award is an investment under Article 1(1) Mercuria-

Basheera BIT 

41. The Tribunal’s jurisdiction is conditioned upon Claimant having made an investment 

within the meaning of the BIT32 and, in such analysis, Article 31 of the VCLT ought to be 

observed. This means that the treaty and, consequently, the term ‘investment’, shall be 

interpreted in the light of its context, object and purpose33 and not according to the Parties’ 

national law.  

42. Article 1(1) of the BIT states that the term investment means “any kind of asset held 

or invested either directly, or indirectly through an investor of a third state, by an investor of 

one Contracting Party in the territory of the other Contracting Party”34 and is complemented 

by an illustrative list of assets that include “movable and immovable property and any related 

property right” and “claims to money”. 

43. It adopts thus the asset-based definition of investment, a conspicuously ample standard 

including every assets and rights controlled by the investor35. Such definition is utilized when 

the parties have the intention to maintain a broad concept of the term36, instead of imposing 

more restrictive definitions, as seen in other IIAs37.  Furthermore, the term asset contained in 

the expression “any kind of asset” should be understood as a synonym of property38. 

44. Both commentary and case law indicate that the rights arising out of arbitration or 

judicial decisions are considered property39. Therefore, the Award is included in the concept 

of investment under Article 1(1) of the BIT and specially under Article 1(1)(a), since it 

expressly provides that an investment includes “movable and immovable property and any 

related property right”40. 

45. Moreover, Article 1(1)(c) establishes that the BIT’s concept of investment also 

comprehends “claims to money”41, which, in their ordinary meaning42, also comprise rights 

                                                             
32 Saipen Juris, p.33. 
33 VCLT, Article 31. 
34 Facts, §994; emphasis added. 
35 UNCTAD Trends, pp.7-8. 
36 Muchlinkski, p.676. 
37Salini Juris, p.35. 
38 Kinsella/Rubins, p.291. 
39 Saipem Juris, p.34, §122; Graham/Vives, p.148. 
40 Facts, §998. 
41 Facts, §1002. 
42 VCLT, Article 31. 
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under an award ordering a party to pay the other an amount of money43. For this reason, in the 

present case, the Award means a claim to money for Claimant. 

46. In conclusion, the Award should be considered an investment pursuant to Article 1(1) 

of the BIT. 

ii. Alternatively, Claimant’s investment is its entire business 

operation in Mercuria 

47. Even if the Tribunal considers that the Award itself does not constitute an investment, 

it should still recognize that the Award is included in Claimant’s complete operation that 

composes an investment in Mercuria.  

48. Investment Tribunals have repeatedly understood that for the purpose of determining 

whether there is an investment, the Tribunal should consider the investor’s entire business 

operation44. Therefore, components such as contracts, the execution of their objects, retention 

money, warranties, related arbitrations and other transactions “must be viewed holistically” as 

constituting an investment45. 

49. Moreover, the Tribunal in White Industries v. India understood that the rights under an 

award constitute an investment when they are incidental to or a “crystallisation” of contractual 

rights and, in these cases, they are subject to such protection as is afforded to investments by 

the BIT46.  

50. In the present case, the Claimant’s entire operation is in Mercuria and, consequently, 

the investments are composed by the Mercurian Patent No. 0187204, the LTA, the execution 

of its object and the commercial arbitration. The Award relates to such investment especially 

because it is comprised of rights arising out of the LTA.  

51. The LTA is undoubtedly part of the investment, as it establishes all the terms and 

conditions for the supply of Sanior made by Claimant at a fixed discounted rate for a period of 

ten years47. The Award, on the other hand, expresses the tribunal’s position that the NHA’s 

                                                             
43 Saipem Juris, §126. 
44 Holliday Juris, p.159; Electrabel Juris, p.18, §5.44; ATA Construction, §96; Joy Mining, §54; CSOB Juris, 

§72. 
45 Saipen Juris, §110; Chevron, §163. 
46 White Industries, p.82. 
47 Facts, §895. 
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unilateral termination of the LTA amounted to a breach of the agreement, crystallizing 

Claimant’s contractual right to compensation48.  

52. It can thus be concluded that the Award is part of Claimant’s complete business 

operation in Mercuria and a continuation of its investment whereas it does not create new 

rights and only crystallizes contractual rights envisaged by the LTA. For this reason, the 

Award can be subject to such protection as is afforded to investments by the BIT. 

b. The Patent is an investment under Article 1(1)(d) of the Mercuria-

Basheera BIT 

53. The Patent No. 0187204, which Claimant holds 49 , is a relevant investment in 

Mercuria. The patent protects ABG’s synthesized compound called Valtervite, which has 

radically improved treatment for greyscale throughout the world, including in Mercuria50 

54. A patent is a right granted by one country to prevent third parties from undertaking 

within that territory certain activities specified by the “claims” of the patent, which define the 

scope of the patent’s monopoly51. In the present case, the intensive pre-clinical study, clinical 

trials and regulatory clearances involved in Valtervite’s formula’s discovery 52  outline an 

intense investment on ABG’s part, leading to the application for and granting of Patent to 

Claimant53. The patent provides a meaningful commercial incentive to the innovation of 

breakthrough, technology-intensive products. 

55. Claimant’s Patent fulfils the requirements for jurisdiction under the Mercuria-

Basheera BIT. Claimant and Respondent expressly agreed to classify patents as an investment 

in the BIT 54 , and the dispute arises out of the investment. Interpreted according to the 

"ordinary meaning to be given to the terms of the treaty"55, Article 1(1)(d) of the Mercuria-

Basheera BIT expressly includes patents within the meaning of “investment”, which is 

defined as “any kind of asset held or invested either directly, or indirectly through an 

                                                             
48 Facts, §125. 
49 Facts, §855; PO3, §1570. 
50 Facts, §855. 
51 Cook, p.10. 
52 Facts, §855. 
53 Facts, §110. 
54 BIT, Article 1(1)(d). 
55 VCLT, Article 31. 
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investor of a third state, by an investor of one Contracting Party in the territory of the other 

Contracting Party in accordance with the latter’s laws”56. 

56. The BIT is the primary evidence of consent between the parties57 and reflects that the 

parties have discretion as to what they wish to regard as an investment58. Therefore, due 

regard ought to be given to the BIT lest the parties’ intentions be disregarded. 

57. If the parties have expressly or implicitly agreed to characterize a patent as an 

investment within the BIT, such a decision should control the constitution of an investment 

tribunal59. Therefore, the Valtervite Patent, owned by Claimant, is an investment under the 

BIT. 

58. Moreover, the dispute arises out of the investment under the BIT, as it relates to the 

intellectual property rights of Claimant, which have been unlawfully expropriated by 

Respondent through the issuance of the compulsory license to HG-Pharma.  

4. The Parties agreed to submit the dispute to PCA pursuant to Article 

8(2)(c) BIT 

59. Even though investor-State arbitration is one of the most frequently used method to 

settle investment disputes, the parties must prove that [a] both parties agreed to submit 

themselves to arbitration and that the [b] disputes falls under the scope of the arbitration 

clause. 

a. Basheera and Mercuria concluded a BIT that contains a valid dispute 

settlement clause available to private investors 

60. A country may confer consent to arbitration to a private investor by direct agreement, 

through Host State Legislation, BITs and Multilateral Treaties60. Respondent offered consent 

to arbitration to investors that are national of Basheera through Article 8 of the BIT by 

establishing that any dispute between an investor of one contracting Contracting Party and the 

other Contracting Party “shall (...) be settled by arbitration”61. The clause also contains a 

explicit consent of the Contracting Parties to all forums enumerated in article 8(2), leaving the 

                                                             
56 BIT, Article 1(1); Emphasis added. 
57 Dolzer/Schreuer, p.242. 
58 Directors Report, p.27; Dolzer/Schreuer, p.243. 
59 Krishan, p.6. 
60 Schreuer, p. 831; Dolzer/Schreuer, p.238. 
61 Facts, §1140. 
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decision to the party that initiates the arbitration. As the PCA is a possible option described by 

Article 8(2)(c) of the BIT, Claimant’s choice is valid. 

61. The arbitration agreement is perfected through the acceptance of that arbitration offer 

by an eligible investor62. Furthermore, an investor can accept a State’s offer of arbitration 

contained in a BIT by instituting an arbitration directly in a specific forum, with no need to 

communicate its consent in a different form directly to the State63. Thus, by filing its Notice 

of Arbitration at PCA64, the Claimant validly consented to Respondent’s standing offer to 

arbitration contained in the BIT. 

b. The scope of Consent offered by Article 8 of the BIT includes the 

Award and Claimant’s Patent 

62. The scope of arbitration offered in BITs may vary but restrictions in the clause do not 

restrict a tribunal’s jurisdiction to claims arising from the BIT and would also include disputes 

that arise from a contract in connection with the investment65. In Respondent’s case, Article 

8(1) of the BIT explicitly emphasizes that “Any dispute (...) arising out of or in relation to 

this Agreement”66 shall be submitted to arbitration, meaning that the dispute related to the 

Award and the claims about Claimant’s Patent fall within the scope of Article 8(1) of the 

BIT67. 

63. Hence, Respondent and Claimant’s consent to submit the dispute to PCA is 

unequivocal, being endorsed by Article 8 of the BIT. 

B. The claims related to the Award are under the scope of Article 1(1) of the PCA 

Rules 

64. Cases pertaining to foreign investments fall within the range of activities of the PCA68 

when they fulfil the requirements of Article 1(1) of the PCA Rules. 

65. Article 1(1) of the PCA Rules states that “where State, State-controlled entity, or 

intergovernmental organization has agreed with one or more States, State-controlled entities, 

intergovernmental organizations, or private parties that disputes between them in respect of a 

                                                             
62 Schreuer, p.836. 
63 Generation Ukraine, §§12.2-12.3. 
64 Facts, §65. 
65 Schreuer, p.837; Salini Juris, §61; Aconquija Annulment, §55. 
66 Emphasis added. 
67 Section I.A. 
68 Dolzer/Schreuer, p.229. 
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defined legal relationship, whether contractual, treatybased, or otherwise, shall be referred 

to arbitration under the Permanent Court of Arbitration  Arbitration Rules 2012”69. In the 

present case, all requirements of the referred clause were fulfilled: (i) it is a dispute between 

States and (ii) it is based on a defined legal relationship.  

66. Firstly, the present dispute is based on a BIT between two sovereign States70, Mercuria 

and Basheera, in which they have expressly agreed to submit the disputes involving one 

contracting party and investors of the other contracting party to arbitration in accordance to 

the PCA Arbitration Rules71, as previously proven72. 

67. Secondly, the dispute relating to the Award refers to a defined legal relationship, 

because it involves the existence of breaches of Respondent’s obligations under the BIT that 

amounted to violations of Claimant’s legal rights 73 . These breaches include the NHA’s 

unilateral termination of the LTA74 that resulted on a violation of the fair and equitable 

treatment standard75 as well as the denial of justice caused by the non-enforcement of the 

Award76. Thus, having fulfilled the requirements of Article 1(1) PCA Rules, the Tribunal’s 

jurisdiction to hear the case over the Award is undeniable.  

68. Proven that the claims related to the Award and the Patent are under the scope of 

Article 1(1) of the PCA and that they also fall within the scope of the BIT, it is indisputable 

that this Tribunal has jurisdiction to hear the claims. 

II. CLAIMANT CAN AVAIL ITSELF OF THE BIT’S BENEFITS 

69. Notwithstanding, Claimant’s clear standing as a protected investor within the meaning 

of art. 1(2)(b) BIT77, Respondent sought to strip Claimant of the BIT’s protection by invoking 

in its Response, dated 26 November 2016, the denial of benefits clause enshrined in Article 2 

BIT78. Occasionally found in investment protection treaties, this clause establishes the formal 

                                                             
69 Emphasis added. 
70 Facts, §975. 
71 BIT, Article 8(2)(c). 
72 Section I.A.4. 
73 Facts, §§930, 940; Sections III, IV, V. 
74 Facts, §125. 
75 Section V. 
76 Section IV. 
77 Section I.A.2. 
78 Response, §5. 
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and substantive conditions upon which states may exercise their prerogative to sift genuine 

investors from “brass name-plate” companies79. 

70. The precise nature of a denial of benefits defense has proved elusive in recent case 

80law. Tribunals have regarded it as concerning either jurisdiction81, admissibility82 or even 

the merits of the dispute83. In the case at hand, the arbitration clause’s broad language – “any 

dispute (…) arising out or in relation to this Agreement”84 coupled with the severability of 

arbitration agreements 85  favors an admissibility approach. Furthermore, Respondent 

submitted in its Response that Claimant’s “claims are inadmissible”86, which signals it also 

construes Article 2 as affecting admissibility. In any event, as demonstrated below, since 

Respondent’s denial defense is baseless, the Tribunal maintains its jurisdiction and Claimant’s 

pleas should be deemed admissible. 

71. Respondent’s invocation of Article 2 BIT is entirely unwarranted. First, [A] 

Respondent submitted its notice of denial belatedly, rendering it moot for the purposes of this 

arbitration. Second, and at any rate, [B] the argument is flawed in substance, as the conditions 

set forth both in Articles 2(1) and 2(2) have not been fulfilled. 

A. Respondent has belatedly invoked the denial of benefits clause 

72. Respondent’s denial of benefits defense has no legal standing, since it failed to timely 

comply with the adequate procedure to rely thereon. First, [1] the clause is not self-operating 

and must be exercised upon and, second, [2] a notice of denial yields only prospective effects 

and Respondent’s notice was manifestly belated. 

1. The denial of benefits clause does not operate automatically. 

73. The chapeau of Article 2 BIT reads that “each Contracting Party reserves the right to 

deny the advantages of this Agreement (…)”87. The language of the clause – “reserves” – 

accords discretion to the state, as it might or might not act upon its right. In light of the BIT’s 

object and purpose of fostering the “promotion and reciprocal protection of investments” by 

                                                             
79  Dolzer/Schreuer, p.54; McLachlan/Shore/Weiniger, §5.180; Schill, p.223; Skinner/Miles/Luttrell, p.272; 

Sornarajah, p.329; Ampal-American Juris, §125. 
80 Gastrell/Le Cannu, p.81. 
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stimulating the “flow of private capital and the economic development of the Contracting 

Parties”88 – chiefly long-term, business-mindful aims – should a state decide to exercise its 

reserved right of denial, it must be transparent and communicate as much to the investor. 

74. This duty to notify under denial clauses has been consistently confirmed by both 

commentators89 and tribunals90. In Liman, the state contended the denial clause in Article 17 

of the Energy Charter Treaty (“ECT”), whose similar language also reads “each Contracting 

Party reserves the right (…)”, imposed no duty to notify the investor. The tribunal dismissed 

this argument and affirmed that “to reserve a right, it has to be exercised in an explicit 

way”91. 

75. Moreover, as noted by the tribunal in Yukos92, the language in “reserves the right” is 

particularly telling of the Contracting Parties’ intent to establish a notification precondition 

prior to denial rather than an automatic solution. The wording – and, hence, the meaning93 – is 

strikingly different from that of other international agreements, such as the ASEAN 

Framework Agreement on Services, which reads in Article VI: “the benefits of this 

Framework Agreement shall be denied (…)”94. Parties could have opted for such an automatic 

language but ultimately preferred a more accommodating solution, therefrom stemming the 

duty to inform the investor. 

76. Respondent discharged its duty to notify Claimant of its intent to invoke Article 2 BIT 

only in the Response, dated 26 November 2017 – manifestly long after Claimant had made 

BIT-protected investments in Mercuria. 

2. The notice of denial of benefits yields only prospective effects 

77. The question then turns to whether Respondent’s notification has retrospective or 

prospective effects, i.e., whether it disenfranchises Claimant’s previous investments in 

Mercuria or merely declares no further investments as of 26 November 2016 shall be 

protected by the BIT. 

                                                             
88 BIT Preamble. 
89 Gastrell/Le Cannu, p.82; Mistelis/Baltag, p.1319. 
90 Ascom, §745; Plama Juris, §155; Yukos Juris, §456. 
91 Liman, §224. 
92 Yukos Juris, §456. 
93 UNCTAD Definitions, p.94. 
94 Gastrell /Le Cannu, p. 3; McLachlan, §5.181-5.182; OECD, pp.31-32; Plama, §156.  
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78. Claimant submits such a notification must be timely served and can yield only 

prospective effects, a finding adopted by several tribunals in the past95. Framing Article 2 

chapeau in its context and considering the general object and purpose of the BIT to secure the 

“flow of private capital”96 by the creation of “favorable conditions for investors of the other 

Contracting Party”97, one reasonably concludes the Contracting Parties aimed to establish an 

alluring, friendly business environment. To belatedly deny an investor its rights and have the 

effects retroact would, as per Article 31 VCLT, run counter to the essence of the BIT and a 

good faith interpretation thereof, especially if this is done as late as in the course of arbitral 

proceedings. 

79. The tribunal in Yukos rejected a retrospective application of the denial clause in 

Article 17 of the ECT. Upon canvassing the object and purpose of the ECT as to secure 

protection and promotion of investments, it concluded that retrospective effects would 

“constitute treatment at odds with those terms”98. 

80. Were the Tribunal to uphold Respondent’s tardy notification as effective, Claimant’s 

legitimate expectations to have its investments protected by the BIT would also be seriously 

compromised. As acknowledged by the tribunal in Plama99, “a putative covered investor has 

legitimate expectations of such advantages until that right’s [denial of benefits] exercise”. The 

reasonable nature of Claimant’s expectations to be covered arise from a good faith 

interpretation of the Preamble100, Article 1(2)(b)101 and Article 2 of the BIT. As per Article 32 

of the VCLT, this assessment is further confirmed by statements made by Respondent’s 

representatives. On 19 January 2004102, the Mercurian Minister for Health lauded the success 

of a public-private partnership with Claimant. The following day, the President of Mercuria 

publicly stated that “Mercuria will do away with red tape and roll out the red carpet for 

investors”103. Claimant could not but construe it was perceived by Respondent as a treasured, 

protected investor. 

                                                             
95 Ampal-American Juris, §170; Ascom, §745; Liman, §§224-227; Plama Juris, §§161-62; Yukos Juris, §§457-

459. 
96 BIT Preamble. 
97 BIT, Article 3(1). 
98 Yukos Juris, §458. 
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100 Section II.A.1. 
101 Section I.A.2. 
102 Facts, Annex No.2. 
103 Facts, §8. 
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81. Respondent’s invocation of the denial of benefits clause is belated and yields no 

effects on Claimant’s investments in Mercuria, rendering it moot for the purposes of this 

arbitration. Therefore, the tribunal ought to dismiss Respondent’s arguments on Article 2 of 

the BIT. 

B. At any rate, the substantive conditions of Article 2 BIT have not been fulfilled 

82. Even if the Tribunal finds the effects of Article 2 of the BIT to be self-operating or 

that Respondent’s notice has retrospective effects, the reliance on the denial of benefits clause 

should be deemed unavailing for its substantive impropriety. 

83. Under Article 2 of the BIT, a Contracting Party may exercise its right to deny benefits 

only when the conditions set in either Article 2(1) or Article 2(2) have been met. Whilst the 

latter is concerned with abnormal diplomatic or economic relations between the Contracting 

Parties, the former refers to an investor’s lack of substantial business activities in its place of 

incorporation. 

84. Respondent cannot invoke Article 2(1) of the BIT, [1] since Claimant has substantial 

business activities in its place of incorporation, Basheera. Moreover, it cannot rely on Article 

2(2) of the BIT, [2] as the abnormal interstate conditions presupposed by this clause are 

absent. 

1. Claimant maintains substantial business activities in Basheera 

85. Respondent’s denial defense is largely based on Article 2(1) of the BIT, which allows 

the disenfranchisement of “a legal entity, if citizens or nationals of a third state own or 

control such entity and if that entity has no substantial business activities in the territory of 

the Contracting Party in which it is organized”. 

86. The clause exposes a legal entity to a possible denial if it fulfils two requirements – 

foreign ownership or control and lack of a bond of economic substance in its place of 

constitution. These conditions, interlinked by the word “and” read in its ordinary meaning104, 

must be perceived as cumulative. 
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87. Respondent has endeavored to depict Claimant as a mere “mailbox company” with 

“no commercial activity in the territory of Basheera”, hence not a “proper investor”105. These 

assertions are entirely at odds with the facts and the applicable legal standard. 

88. Under Article 2(1) of the BIT, a lawful denial is contingent on there being “no 

substantial business activities”. Ordinarily, “substantial” means “important”106, “material” or, 

as suggested by the tribunal in AMTO, “of substance, not merely of form”107, which does not 

necessarily translate as large-scale or in-depth108. This is in keeping with a denial clause’s 

scope of discouraging foreign free-riders from using a nationality of convenience, should they 

have no economic links with their place of constitution109. 

89. In AMTO, the investor, a corporation whose main activity was to participate as a 

shareholder in companies abroad, rented office space, employed a small but permanent staff 

and held a bank account in its place of incorporation, Latvia110. Accordingly, the tribunal 

acknowledged the existence of “substantial business activities”. In Pac Rim, the tribunal 

deemed absent a bond of economic substance, but underlined that the investor had no bank 

account, employees or even continuous physical presence111. 

90. Since its incorporation on 5 April 1998112, Claimant rents office space, complies with 

its tax obligations113, maintains a bank account in Basheera and retains between 2 and 6 

permanent, specialized employees (e.g., accountant, manager, commercial lawyer, patent 

attorney) 114 . Apart from holding the Mercurian patent for Valtervite, from its office in 

Basheera Claimant manages its portfolio of patents in South America and Africa and assists 

fellow Atton Boro Group affiliates in such regions with regulatory, commercial and tax-

related undertakings115. Claimant’s engagements in Basheera amount to substantial business 

activities. Therefore, Respondent cannot rely on Article 2(1) of the BIT. 
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2. Respondent maintains normal economic and diplomatic relations with 

Reef 

91. Article 2(2) of the BIT entitles a Contracting Party to deny advantages to “investments 

of investors of a third state” if the denying state does not maintain an ordinary diplomatic or 

economic relationship with the “third state”. In its ordinary meaning, “third state” means a 

state not party to the treaty116. Therefore, the clause at hand refers to outside countries, such as 

Reef. 

92. Basheera and Reef maintain normal economic and diplomatic relations117. Nothing in 

the record suggests the pertinence of invoking this provision, the burden of proving which, at 

any rate, lies with the Respondent118. Hence, Respondent cannot rely on Article 2(2) to effect 

denial. 
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PART TWO: MERITS 

III. RESPONDENT UNLAWFULLY BREACHED THE MERCURIA-BASHEERA 

BIT 

93. Despite years of commercially fruitful and mutually beneficial agreements between 

the Parties, Respondent has chosen to unlawfully default its obligations under the Mercuria-

Basheera BIT, the very legal bedrock upon which the relationship between the Parties was 

constructed. 

94. More specifically, the enactment of Law n. 8458/09 and the ensuing compulsory 

licensing of Valtervite by Respondent’s NHA amounts both to a violation of the 

internationally recognized standard of fair and equitable treatment [A] and to indirect and 

unfair expropriation of Claimant’s investment [B]. In addition to the unlawfulness of its 

default, Respondent is also estopped from altering its investment regulatory landscape, as it 

has unfairly lured Claimant, amongst other investors, into a false notion of legal stability [C].  

A. The enactment of Law n. 8458/09 amounts to a violation of the fair and equitable 

treatment standard 

95. The FET standard is broad, which allows tribunals to assess whether the conduct of a 

State was unreasonable119. The term, even though largely utilized in international investment 

agreements, is not ultimately defined by either case law or commentators. However, in 

interpreting the meaning of the standard, tribunals have resorted to the wording of treaty 

wording in order to shed light on the issue120. In this sense, since the FET provision in the 

case at hand is under the heading “Promotion and Protection of Investment Returns” and the 

BIT has a provision establishing “full protection and security in the territory of the other 

Contracting Party”, the FET standard can be interpreted as compromise to foster investment 

and to maintain it safe from any harm.  

96. Unfortunately Respondent did not have any regard to those provisions when enacted 

Law n. 8458/09 and ordered the compulsory licensing of Valtervite. These conducts 

completely stripped off any chance Claimant had to maintain the stability of its investment 

and simply expelled Claimant from Respondent’s market while Respondent enjoyed the result 

of Claimant’s effort at a much lower cost charged by a free rider. 
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97. Regardless of the precise meaning of the terminology, tribunals have interpreted that it 

provides for the protection of legitimate expectations of the investor. When analyzing the 

legal and economic framework of the State to which it will direct its investment, the investor 

is entitled to expect stability and predictability121. In the present case, however, it did not 

occur, since Respondent completely altered the legal framework of the investment made by 

Claimant by arbitrarily revoking preexisting rights that were essential for Claimant to make 

the investment. 

98. Respondent might argue that the Mercuria-Basheera BIT does not provide Claimant 

absolute certainty that the legal and economic framework of the State will remain the same 

throughout the period in which the investment is made. However, Claimant, when making the 

decision to invest, was entitled to nurture the legitimate expectation that Respondent would 

not exceed its normal regulatory powers as it did, since there was not merely a modification of 

the legislation but, in reality, a fundamental alteration of the legal framework applicable to the 

investment, far beyond any margin of acceptability122. 

99. Further, the enactment of Law n. 8458/09 constitutes an arbitrary and discriminatory 

measure that violates the FET standard. The State must apply its domestic law equally to 

nationals and foreigners, granting the same benefits and imposing the same duties to both. 

Any unjustified differentiation between nationals and foreigners is considered discriminatory 

behaviour123. In the present case, however, Respondent enacted Law n. 8458/09 with the sole 

purpose of licensing Claimant’s patent in order to purchase Valtervite at a much lower cost. 

This is the only possible conclusion when assessing the consecutive requests for discounts 

made by Respondent which were followed by the enactment of the mentioned law, an 

unprecedented statute in the Republic of Mercuria124. 

100. Finally, Respondent’s conduct was contrary to its duty to provide full protection and 

security to investments under art. 3 of the Mercuria-Basheera BIT, provided that it was the 

very reason why the investment lost any possibility to provide returns to Claimant. 

101. For these reasons, the enactment of Law n. 8458/09 and the ensuing compulsory 

licensing of Valtervite by Respondent’s NHA amounts to a violation of the internationally 

recognized standard of fair and equitable treatment. 
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B. The compulsory licensing of Valtervite amounts to an indirect expropriation of 

Claimant’s investment 

102. The value of Claimant`s investment has been materially dissipated on a regional level, 

as an immediate result of Respondent`s wrongful compulsory licensing of Valtervite, 

achieved in violation of Mercurian Patent No. 0187204. 

103. To this effect, Claimant submits that Respondent has indirectly expropriated its 

investment pursuant to the relevant rules of international law. 

104. Inasmuch as the Mercuria-Basheera BIT is a treaty of international status, it does not 

comprise a closed legal system 125 . Indeed, as all international treaties, its genuine 

interpretation may only be conducted within the realm of international law – as often found by 

tribunals to be the commanding legal basis upon which to ascertain alleged breaches of 

BITs126. 

105. Precisely upon this legal basis, Claimant further submits that [1] the Mercuria-

Basheera BIT must be interpreted in light of the standards enshrined in the Agreement on 

Trade-Related Aspects of Intellectual Property Rights (TRIPS) and that, [2] under these 

standards, Respondent`s conduct is tantamount to indirect expropriation of Claimant`s 

investment. 

1. The standards established in the TRIPS are relevant to the dispute at 

hand 

106. In the absence of an express choice of law clause to interpret the Mercuria-Basheera 

BIT, one may identify three main elements upon which to ascertain that the TRIPS is indeed 

applicable to the case at hand and may be used to measure Respondent’s default. 

107. First, the Arbitral Tribunal has already found, as per Item C of PO1, that the law 

applicable to the merits of the dispute is “the Mercuria-Basheera BIT, read with applicable 

rules of international law”127. This assertion was left undisputed by Respondent and cannot be 

contested at this stage of the proceedings. 

108. In likewise fashion, any interpretation of the BIT that purports itself to be valid must 

be scrutinized under the auspices of the 1969 VCLT128. Specifically, Article 31(3)(c) of the 
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VCLT entails the welding of “[a]ny relevant rules of international law applicable in the 

relations between the parties” into the interpretation of an international instrument.   

109. Hence, to the effect that the Mercuria-Basheera BIT adopts and regulates a broad 

definition of “investment”129, ranging from property rights to rights under contracts, including 

intellectual property rights130, all related international norms – such as the TRIPS – fulfil the 

Article 31.3(c) relevance threshold131. 

110. Finally, the fourth item in the BIT preamble establishes, as one of its founding 

objectives, to build upon the Contracting States` “respective rights and obligations under the 

Marrakesh Agreement Establishing the World Trade Organization” 132 . With no 

reservations133 as to specific portions of the Marrakesh Agreement, the TRIPS, in the form of 

its Annex 1C, is thus not only relevant to interpreting the dispute at hand, but rather essential 

to any and all possible disputes arising under the BIT, as it has always permeated the Parties` 

legal framework. 

2. Pursuant to Article 31 TRIPS, indirect expropriation of Claimant`s 

investment has ensued 

111. Although Respondent has consistently alleged that the compulsory license for 

Valtervite has been issued as a means of satisfying concerns pertaining exclusively to public 

health, Respondent has failed to take into account the broader scope of applicable 

international law.134 

112. Indeed, as a state that has ratified the TRIPS 135 , Respondent may only violate 

intellectual property rights, for the purposes of article 6(4) BIT, in a manner conforming to all 

requirements enshrined in Article 31 TRIPS - and yet, the compulsory licensing of Valtervite 

has managed to violate an essential provision therein.  

113. Article 31(b) TRIPS expressly establishes that negotiations for the lawful and 

authorized licensing of patents must be executed "on reasonable commercial terms and 

conditions" prior to any compulsory licensing.136 
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114. No such faithful negotiations ever took place between the Parties. Instead, Respondent 

flagrantly attempted to bully Claimant into a zone of negligible profitability137 by demanding 

an unrealistic and economically untenable discount of 40% on the price of Sanior 138, in 

addition to the already established fixed discount rate.139 And yet, but a mere 6 months of 

making its outlandish proposal, Respondent unlawfully terminated the LTA140 - and rather 

than a serious offer to do business, Respondent chose instead to seek and obtain a license for 

Valtervite on 17 April 2010, when its kangaroo courts connived with the violation of 

intellectual property rights and consummated the expropriation of Claimant's investment.141  

115. Respondent may contend that the ongoing greyscale upsurge in its territory would 

amount to a waiver of the need for meaningful negotiations to occur, pursuant to the second 

portion of article 31(b) TRIPS. Indeed, although the TRIPS do not define with precision what 

would amount to a “national emergency”, such definition would be left open for the state, as 

per article 5(c) of the Doha Declarations. 

116. And yet, at no moment has Respondent alleged to be undergoing a period of national 

emergency. In fact, Respondent itself has never presented any documentation affirming that it 

is suffering a public health crisis, or published updated records on the progression of 

greyscale within its territory. To be merely made aware of public health concerns is quite 

different from a de facto healthcare crisis and Respondent has in fact failed to prove that it is 

facing such a scenario. 

117. Therefore, through the procurement of the compulsory license not in conformity with 

Article 31(b) TRIPS, Respondent has unlawfully and unjustifiably expropriated Claimant’s 

investment, breaching its obligations under Article 6(1) of the Mercuria-Basheera BIT. 

IV. RESPONDENT IS LIABLE UNDER ARTICLE 3 OF THE BIT FOR THE 

CONDUCT OF ITS JUDICIARY IN RELATION TO THE ENFORCEMENT 

PROCEEDINGS 

118. In November 2004, Claimant and the NHA entered into the LTA, which guaranteed 

the supply of Sanior to Mercuria at a fixed discounted rate. Nevertheless, in 2008 the NHA 

began demanding a further discount that would reduce Claimant’s margins to practically 
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nothing142. Claimant’s refusal to accept these unreasonable terms lead the NHA to unilaterally 

terminate the LTA, thus prompting Claimant to commence arbitration against the NHA143. 

The ensuing Award was rendered in Claimant’s favor, and since March 2009 Claimant has 

persisted in enforcement proceeding before Mercuria’s High Court, which, for eight years and 

counting144, has endorsed every delay tactic used by NHA145. 

119. Article 3(2) of the BIT provides that “Investments and returns of investors of each 

Contracting Party shall at all times be accorded fair and equitable treatment (...) Neither 

Contracting Party shall, without prejudice to its laws, in any way impair by unreasonable or 

discriminatory measures the management, maintenance, use, enjoyment or disposal of 

investments (...)”146. 

120. Claimant submits that Respondent ought to be held responsible for committing an 

internationally unlawful act by the conduct of its judiciary which has violated the BIT’s 

standards of protection enshrined in Article 3, as per Article 4 of the ILC’s Articles on the 

Responsibility of States for Internationally Wrongful Acts (the “ILC Articles”). 

121. The ILC Articles are primal rules of international law and many tribunals deem they 

"accurately reflect customary international law"147 on state responsibility, which, in its turn, is 

a fundamental principle of international law148. Also, as Article 1 determines, the ILC Articles 

“cover[s] all international obligations of the State and not only those owed to other States”149. 

It follows that the ILC Articles are applicable to investor-state dispute and therefore to the 

present case150.  

122. Article 4 of the ILC Articles provides that the conduct of any State organ is considered 

as an act of that State under international law, even if judicial, irrespective of its character or 

the position it holds in the organization of the State. It also explains that an organ includes any 

                                                             
142 NOA, §8. 
143 NOA, §9. 
144 NOA, §10. 
145 NOA, §10; Facts, §§18, 19. 
146 Emphasis added. 
147 Crawford, p.43; Noble, §69; Archer, §116; Biwater, §§773-774; Remolded Tires, p.39. 
148  Shaw, p.778; Phosphates in Morocco, p.30; Corfu Channel, p.12; Military and Paramilitary, p.61; 

Reparations for Injuries, p.17; Interpretation of Peace Treaties, p.43. 
149 Draft ILC, p.58. 
150 Feit, p.146. 



28 

 

entity which has this status on the internal law of the State. In this regard, the liability for acts 

of the judiciary has been extensively confirmed by case law151 and legal scholars152.  

123. In order to establish this international responsibility of a state, two conditions are 

necessary pursuant to Article 2 of the ILC Articles. First, the conduct in question must be 

attributable to the State under international law, and secondly it must constitute a breach of an 

international obligation of the State.  

124. In the case at hand, it remains clear that both conditions for international responsibility 

have been met. The conduct that violated the BIT’s standards of protection is the judiciary’s 

delay on the Award enforcement proceeding, which has been caused by the HCM, an organ of 

the Mercurian state, therefrom stemming the validity of responsibility attribution. 

Furthermore, as the conduct infringes both the BIT and the NYC, it is a breach of an 

international obligation of the State. For these reasons, Respondent is internationally liable for 

the unlawful conduct of the HCM, which has breached Article 3(2) of the BIT. 

125. Article 3 of the BIT contains the substantive protections states must provide to foreign 

investors. This includes, inter alia, according FET to investors and return of investors and not 

imposing thereupon any discriminatory or unreasonable measures. Claimant submits that the 

HCM has breached Article 3 of the BIT because [A] Claimant has been subject to a denial of 

justice; [B] Respondent defaulted Claimant’s legitimate expectation; and [C] Respondent’s 

arbitrary and discriminatory measures impaired Claimant's investments. 

A. Claimant has been subject to a denial of justice according to a systematic 

interpretation of Article 3 of BIT and its preamble 

126. The 2012 US Model Treaty in Article 5(2)(a) states that the fair and equitable 

treatment standard includes the obligation ‘not to deny justice in criminal, civil or 

administrative adjudicatory proceedings in accordance with the principle of due process 

embodied in the principal legal systems of the world’. This illustrative clause reflects the 

commentators’ 153  and tribunals’ 154  general agreement that denial of justice constitutes a 

violation of the fair and equitable treatment. 
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127. Denial of justice is, in general, any gross misadministration of justice by domestic 

courts resulting from the ill-functioning of the State’s judicial system155 or a non-exercise or 

malfunction of legal powers156. As a result, there is a catalogue of FET’s violations that can 

set as a denial of justice, in which the undue delay recurrently appears157.  

128. At this point, it is essential to highlight that the BIT’s Preamble stresses “the 

importance of providing effective means of asserting claims and enforcing rights with respect 

to investment under national law as well as through international arbitration”. Hence, as the 

VCLT provides in Article 31, the preamble guides the interpretation of the treaty obligation, 

once that it is part of the context.158 Even though the preamble does not establish contractual 

rights or obligations to the parties, it may reflect independent rules of customary international 

law.159 

129. Therefore, by a systematic interpretation of the FET based on the Preamble, it 

becomes clear that the duty to provide effective means constitutes a lex specialis in relation to 

the broader duty against denial of justice, in accordance with the interpretation given by the 

Chevron Tribunal160, i.e. an independent treaty obligation imposed on states guaranteeing a 

dispute resolution mechanism in which the investors’ rights can be meaningfully enforced, 

vindicated, or defended during the proceedings at issue, and not merely a remedy to 

compensate the final deprivation of the rights they once held. When a State fails to provide 

such a mechanism, it must be deemed in breach of the Treaty. Additionally, this lex specialis 

is detached from the exhaustion of local remedies, which is occasionally held as a 

precondition for denial of justice claims.161  

130. The tribunal in Chevron v. Ecuador, which first set the landmark interpretation of 

effective means as a lex specialis, stated that “For any means of asserting claims or enforcing 

rights to be effective, it must not to be subject to indefinite or undue delay. Undue delay in 

effect amounts to a denial of access to those means… provide foreign investors with means 

of enforcing legitimate rights within a reasonable amount of time… some of the factors that 

may be considered are the complexity of the case, the behaviour of the litigants involved, 
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the significance of the interests at stake in the case, and the behaviour of the court 

themselves”162. 

131. According to these guidelines, Respondent has unambiguously denied Claimant 

justice by failing to afford the investor a viable and timely recourse to enforce the Award. 

Additionally, this timespan cannot be reasonably justified since [1] the Award is binding 

according to the New York Convention, to which both Respondent and Basheera are parties, 

and [2] the HCM has been endorsing the delay tactics used by NHA. 

1. The Award is binding according to the New York Convention 

132. Article 3 of the NYC establishes a general obligation for states to recognize 

Convention awards as binding and to enforce them in accordance with their domestic rules of 

procedure. 

133. Upon deciding on this matter, the Karaha Bodas Court 163 set out that the effect of the 

Convention is such that the enforcement court is not to conduct a review of the arbitrator’s 

findings. In this regard, as both Respondent and Basheera are parties to this convention, the 

HCM is not entitled to treat the enforcement of the Award in the same fashion they would 

entertain an ordinary lawsuit. The HCM cannot venture into the merits of the case, having a 

limited jurisdiction in this regard164. For this reason, a mistake of law or fact is insufficient to 

refuse confirmation of an arbitral award. 

134. In the present case, the 8-years-delay is yet to be resolved, and even so there is no 

evidence to suggest that the matters will be dealt with expeditiously in the near future. Even 

though Respondent has raised its economic and judicial backlog status 165  as a tentative 

explanation to such an outlandish timespan, this is unavailing in comparative terms.   Indeed,  

the Investor Across Border Report notes that the global average time to enforce an award is 

179 days and even in the most extreme situation, the average time is 388 days166. 

135. By virtue of this comparison it is evident that eight years for an enforcement 

proceedings action is inordinate and that it poses a breach of Respondent’s obligation under 

the New York Convention and international law. 

                                                             
162Chevron II, §250; emphasis added. 
163 Karaha, §50.  
164 Luxembourg, §17.180; Kröll, p.1061; Cotom Trading, §392. 
165 RNOA, §9. 
166 Indicators, p. 9. 
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2. Mercuria’s High Court is collaborating with the delay tactics used by 

NHA  

136. According to the Exhibit I167 the HCM has endorsed the techniques used by the NHA. 

First of all, the conduct of the NHA to be absent without giving any explanation on seven 

hearings and the recurring practice to seek for time extensions - which occurred no less than 

in 13 hearings -  outlines the procrastinating tactics used by the NHA. Second of all, the 

conduct of the HCM, always keenly accommodating the NHA’s request, which, in some 

cases, outright breaches Mercurian procedural law168, demonstrates that the HCM is being 

convening with the NHA.  

137. For these reasons, it remains clear that, in this case, eight years for enforcement 

proceedings is not only unreasonable but entirely unjustified, and by failing to provide 

effective means of asserting claims and enforcing rights Respondent has denied Claimant 

justice. 

B. Respondent defeat Claimant’s legitimate expectation 

138. Protection of investors’ legitimate expectations has been repeatedly identified by 

arbitral tribunals as a key element of the FET standard169.It is commonly associated with the 

definition given by the tribunal in Tecmed v. Mexico that the host state should “not affect the 

basic expectations that were taken into account by the foreign investor to make the 

investment.” Also, as Reinisch170 asserted “The investor´s perceptions and their expectations 

towards the government activity becomes an essential element of their perception of the host 

country´s ordering function of law”. 

139. Claimant legitimately expected that Respondent would accord justice by allowing it to 

enforce the Award in a fair and equitable manner and in due respect to the New York 

Convention and the BIT. Upon considering all the risks in a foreign investment, investors - 

such as Claimant -  largely base their ultimate decision to invest on the expectation that at 

least the law will be adhered to and consequently that a possible dispute would comply with 

the BIT and the minimum international standard. 

                                                             
167 NOA, §7. 
168 NOA, §§4, 14, 19, 34. 
169 Saluka,§§301-302; Schill, p.156-157; Tecmed, §154; LG&E, §127; MTD, §114; Occidental Exploration,  

§185. 
170 Reinisch, p.124. 
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140. In Waste 171  the tribunal ruled that the violation of legitimate expectations was 

associated with breach of representations made by the host State which was reasonably relied 

upon by the claimant. In this regard, the Tribunal in White Industries172 decided that the 

investor cannot be reprehended for seeking to be treated by the courts in accordance with 

what it reasonably perceived as NYC obligations, as did Claimant in the present case 

141. Klager173 also asserted that the fair and equitable treatment requires that the state 

provides to the investor “the possibility adequately bring to bear his rights and interests”.  In 

accordance with this understanding several arbitral awards quoted the violation of due process 

of law as a frustration of the legitimate expectations174. 

142. For these reasons, the undue delay on enforcement proceeding, in stark contradiction 

with the obligation to ensure due process of law as per the BIT and the New York 

Convention, means Respondent defeated Claimant's legitimate expectation. 

C. Mercuria arbitrary and discriminatory measures impaired Claimant's 

investments. 

143. After the enactment of Law No. 8458/09, which introduced a provision for use of 

patented inventions without the rights holder's authorization, HG-Pharma filed an application 

before the HCM seeking a license to manufacture Valtervite. Through a fast-tracked process, 

which took but five months, the HCM granted the license to HG-Pharma. The duration of 

such a timespan for a complex proceeding having to address all of Law No 8458’s 

requirements demonstrates that the HCM’s unreasonable delay to enforce the Award is a 

discriminatory measure against the Clamant’s investments.  

144. The UNCTAD regards the notion of arbitrariness, unreasonableness and 

discrimination as an intrinsic aspect of the FET standard in accordance with the interpretation 

of abundant case law tribunals.175 Supporting this idea, the Tribunal in CMS v Argentina 

stated “[...] any measure that might involve arbitrariness or discrimination is in itself 

contrary to the fair and equitable treatment"176. 

                                                             
171 Waste, §76. 
172 White Industries, §10.4.15  
173 Roland, p.440. 
174 MTD, §109; Aconquija Award, §7.4.11; Sempra, §296; Metalpar §181; Waguih,  §450. 
175 Loewen Juris,§137; Waste, §91. 
176 CMS, §290. 
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145. The ICJ upon establishing the standard of protection on non-discriminatory clauses 

gave an often-cited definition “Arbitrariness is not so much something opposed to a rule of 

law, as something opposed to the rule of law (...) It is a willful disregard of due process of 

law, an act which shocks, or at least surprises, a sense of judicial propriety”177. 

146. In Enron v. Argentina178 and Sempra v. Argentina179 the tribunals suggested a list of 

measures which could be described as discriminatory measures and therein were included 

measures not based on legal standards but on discretion, prejudice or personal preference. 

Also, in CME v Czech Republic180 the Tribunal considered that the clause of discriminatory 

treatment was violated in light of the clear intention of the respondent to deprive CME of its 

contractual rights 

147. In the case at hand, the duration of five months for the HCM to hear the matter and 

decide about it, considering it was a cognitive and complex proceeding, demonstrates that 

eight years for mere enforcement proceedings cannot be reasonably explained. This situation 

proves that this differentiated treatment was a discriminatory measure because Respondent 

has the clear intention to deprive Claimant of the enforcement of the Award and the ensuing 

effective assertion of its rights. Accordingly, an unreasonable delay due only to discretion and 

an unabashed disregard of due process of law should not be deemed rightful. 

V. THE TERMINATION OF THE LTA BY RESPONDENT’S NATIONAL 

HEALTH AGENCY AMOUNTS TO A VIOLATION OF ARTICLE 3(3) BIT 

148. On November 25, 2004, Claimant and the NHA entered into the LTA for the supply of 

Sanior, a drug mainly used for greyscale treatment181. The NHA incurred in a breach of the 

LTA when it wrongfully terminated the Agreement182. 

149. Such violation also constitutes a breach of the BIT under Article 3(3) because: [A] the 

parties of the LTA are an investor and Contracting Party according to the BIT; [B] the 

obligation entered into regarded the investment; and [C] the NHA violated an obligation it 

had entered into with an investor. 

                                                             
177 ELSI, p.15. 
178 Enron, §§280, 281. 
179 Sempra, §318. 
180 CME, §162. 
181 Facts, §891. 
182 Facts, §930. 
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A. The parties of the LTA are an investor and a Contracting Party according to the 

BIT 

150. Following the execution of a BIT between Basheera and Respondent, Claimant started 

the procedure to provide Sanior183, a drug for which it already held a Mercurian patent, to 

Respondent. For that matter, the LTA was signed between Claimant and the NHA, providing 

the large scale supply of Sanior at a fixed discount rate.  

151. The BIT states in Article 1(2)(b) that an investor is “any corporation, partnership, 

trust, joint venture, organization, association or enterprise incorporated or duly constituted in 

accordance with the applicable laws of that Contracting Party”. Furthermore, the Contracting 

Parties of the BIT are the Kingdom of Basheera and the Republic of Mercuria.  

152. As discussed above184, Claimant is an investor under Article 1(2)(b) of the BIT.  On 

the other hand, NHA is a Contracting Party, as it is and acted as a body of the government185.  

153. The NHA was constituted in 1998 as a part of the Central Government of Mercuria to 

secure universal healthcare in the country186. The results of the partnerships entered into by 

the agency were celebrated by the Ministry of Health of the county and its commercial 

decisions were preceded by announcements of the Respondent’s president. 

154. Article 4 of the Draft ILC provides that under international law, the conduct of any 

State organ shall be considered an act of that State under international law. State organ, in 

turn, “covers all the individual or collective entities which make up the organization of the 

State and act on its behalf”187, which encompass the NHA. 

155. Hence, the NHA’s actions were not done in a merely commercial capacity, but as a 

body of Respondent’s government and, since the NHA’s actions are equivalent to 

Respondent’s, the Respondent breached its obligations under the BIT.  

B. The obligation entered into regarded the investment of an investor 

                                                             
183 Facts, §891. 
184 Section I.A.2. 
185 Noble, §50; Eureko, §23. 
186 Facts, §1255. 
187 Draft ILC, p.11; emphasis added. 
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156. Along with the LTA signed with the NHA, Claimant set up its manufacturing unit in 

Mercuria, to begin the production of Sanior in order to meet the demand created by the 

Agreement188, therefrom stemming a huge investment in asset to begin the production phase. 

157. The BIT definition of investment is provided by Article 1(1), and includes all kind of 

assets held by an investor in the territory of the other Contracting Party. It provides a broad 

definition with a list of illustrative examples189. 

158. The assets held by the Claimant in Mercuria fall within the definition190. The LTA, is 

deeply related with the investment, it governs the terms of the supply of Sanior, which is the 

reason for the construction of the manufacturing unit in the country.  

159. The obligations entered into through the LTA are therefore obligations regarding an 

investment of the Claimant, an investor pursuant to Article 1(2)(b) of the BIT.  

C. The NHA violated an obligation it has entered into with an investor 

160. The LTA, as it was concluded by the Claimant and the NHA, established a 25% fixed 

discount rate for the purchase of the greyscale treatment drug, which was periodically 

purchased by the NHA by order placement. The agreement further stipulated a minimum 

annual purchase volume and a term of 10 years191. 

161. Following the execution of the LTA, Claimant started manufacturing Sanior in 

Mercuria. However, on 10 June 2008, after several demands to lower the price of Sanior until 

below the breakeven point192, Respondent’s NHA unilaterally terminated the LTA193. The 

termination was wrongful, as held by an arbitral tribunal194. Apart from the commercial 

liability, the question must be examined according to the terms that governed the 

investment195. 

162. The BIT under which the investment was performed provided a stable and protective 

environment for fostering such investments. It provided an additional layer of protection196 by 

containing an umbrella clause, which stated that the Contracting Parties “shall observe any 

                                                             
188 Facts, §§6-7, 900. 
189 Salacuse p.177. 
190 Section I.B.2.c. 
191 Facts, §895. 
192 Facts, §111 
193 Facts,§930 
194 BIT, Article 3(3). 
195 Venezuela Holdings, §216. 
196 Dugan et al., p.541. 
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obligation it may have entered into with regard to investments of investors of the other 

Contracting Party”197. That means that, even though a breach of a contract by a state is not 

necessarily a breach of international law, a contractual claim isn’t just a contractual claim: it 

becomes an investment claim 198 , independently of whether it amounts or not to an 

expropriation199. 

163. The protections established by the BIT are aimed at guaranteeing that the contractual 

obligations entered into by the Contracting Parties will be met, providing protection and legal 

certainty for the foreign investments. 

164. Nonetheless, the NHA violated its obligations under the LTA when it wrongfully 

terminated the agreement. This conduct amounts to a violation of its obligations under the 

investment agreement, as held in several arbitration cases200.        

165. Therefore, the NHA violated its obligations under the BIT, causing the Respondent to 

be liable for the breach of Article 3(3) BIT. 

  

                                                             
197 Emphasis added. 
198 Schreuer et al.,p.379. 
199 Mann, p.6. 
200 SGS Phillipines, §32; Siemens, §21; Noble, §15; SGS Paraguay, §43. 
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PRAYER FOR RELIEF 

 

166. The Claimant, Atton Boro, respectfully requests this Tribunal to find that: 

 

(1) It has jurisdiction over the claims in relation to the investment (the Award and the Patent); 

(2) Claimant can avail itself of the BIT’s benefits; 

(3) Respondent breached the BIT by enacting Law No. 8458/09 and thereafter issuing a 

compulsory license for Claimant’s invention; 

(4) Respondent is liable under Article 3 of the BIT for the judicial delay in the Award 

enforcement proceedings; 

(5) Respondent violated Article 3(3) of the BIT due to the NHA’s unlawful termination of the 

LTA. 
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