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STATEMENT OF FACTS 

1. On 11 January 1998, the Republic of Mercuria (“Mercuria”) and the Kingdom of 

Basheera (“Basheera”) concluded an Agreement for the Promotion and Reciprocal 

Protection of Investments (the “BIT”).4 The BIT was one of several international 

agreements concluded by Basheera, a trend that was attributed to the government’s new 

outward-looking economic policy.  

2. Atton Boro and Company is a corporation organized under the laws of the People’s 

Republic of Reef (“Reef”) and acts as the primary holding company for Atton Boro 

Group, a leading drug discovery and development enterprise with over a hundred years of 

operational experience to its credit. While Atton Boro Group’s operations span fields as 

diverse as neuroscience, endocrinology, oncology, and animal health, its most pioneering 

efforts have been in the arena of critical epidemic diseases that threaten populations in the 

developing world – AIDS, cancer, tuberculosis, malaria and greyscale. 

3. After years of intensive pre-clinical study, clinical trials and regulatory clearances, Atton 

Boro Group synthesized a compound called Valtervite, which it claimed would radically 

improve treatment for greyscale patients. After first securing patent protection for 

Valtervite in Reef in 1997, Atton Boro and Company went on to obtain patents in 50 

jurisdictions, including Mercuria (Mercurian Patent No. 0187204, granted on 21 February 

1998). 

4. In April 1998, Atton Boro Group incorporated a wholly owned subsidiary in Basheera, 

Atton Boro Limited (“Atton Boro”), as a vehicle for carrying on business in South 

American and African countries. For this purpose, a number of patents were assigned to 
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Atton Boro, including the Mercurian patent for Valtervite. Atton Boro Group had an 

established presence in Basheera’s pharmaceutical market. Atton Boro rented out an 

office space, opened a bank account, hired a manager and an accountant, and commenced 

business. 

5. Atton Boro and Company shares are held by a mix of private entities and private 

individuals of a wide variety of nationalities. Its directors come from several different 

countries, including Basheera and Mercuria. Atton Boro and Company funded Atton 

Boro Ltd to set up its manufacturing unit in Mercuria, as well as to perform the 

agreements it entered into with the NHA from 1998 onwards. Atton Boro complies with 

its tax obligations in Basheera. The Mercurian Patent for Valtervite was assigned to 

Claimant in exchange for shares on 15 April 1998. 

6. Atton Boro’s principal dealings involved long-term public-private collaborations with 

States and State agencies for the manufacture and supply of essential medicines at 

competitive rates. It entered the Mercurian market by concluding several such agreements 

with its government and with Mercuria’s newly set up National Health Authority (the 

“NHA”). Atton Boro set up a robust manufacturing base in Mercuria, and eventually 

expanded into other verticals in the pharmaceutical sector in Mercuria.  

7. In 2003, the NHA’s annual report to the Ministry of Health of Mercuria highlighted that 

the imminent public health concern was the increasing incidence of greyscale among 

working-age individuals across the country, and cautioned that the situation could spiral 

into a national crisis within a decade unless aggressive measures were  taken to combat it. 

The report observed that the treatment currently available in Mercuria was only effective 
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if the infection was detected at very early stages, and even then, it required taking 5 to 7 

pills every day. This fell far short of global standards of treatment for greyscale, since 

many parts of the world had moved to the novel fixed dose combinations (“FDC”) 

contained in a single pill.  

8. Acting on the recommendations in the report, the Ministry of Health directed the NHA to 

estimate the requirement in Mercuria and invited offers from pharmaceutical companies 

for long-term strategic supply of FDC greyscale medicines at discounted rates. 

9. In a press statement issued on 19 January 2004, the Minister for Health of Mercuria 

lauded the success of the Mercuria Comprehensive HIV/AIDS Partnership, a Product 

Development Partnership between Atton Boro and NHA as a part of its five-year health 

plan (1999-2004). The following day, the President of Mercuria shared this statement on 

the micro-blogging platform Twitter with the words “Mercuria will do away with red 

tape and roll out the red carpet for investors.”  

10. In May 2004, the NHA wrote an invitation to Atton Boro to make an offer for supplying 

its FDC drug, which it marketed under the brand name of Sanior. Following a protracted 

negotiation process and evaluation of competing offers, the NHA and Atton Boro entered 

into a Long-Term Agreement (“LTA”).  

11. Under the LTA, the NHA would purchase Sanior from Atton Boro at a 25% discounted 

rate by periodically placing purchase orders. Clause 5 of the LTA stipulated the minimum 

guaranteed annual order-value. Clause 6, titled “Validity of the Agreement” read “This 

Agreement shall be valid for a period of 10 years effective from commencement date 

subject to the Supplier’s satisfactory performance.”  
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12. Atton Boro set up its manufacturing unit for Sanior in Mercuria and delivered its first 

consignment by June 2005. The NHA began distribution across Mercuria. By the end of 

2006 about a third of all greyscale patients were being treated using Sanior.  

13. Since 2003, the NHA had been engaged in parallel efforts to promote prevention of 

sexually transmitted diseases like greyscale. The NHA campaign involved actively 

conducting awareness workshops in educational institutions and workplaces to encourage 

people to be tested regularly.  

14. The NHA annual report 2006 estimated that nearly 50% of all adults were getting 

themselves tested every six months, as compared to just over 17% in 2003.  

15. On 26 December 2006, the Minister for Health called a press conference to discuss the 

NHA report. She termed the success of the NHA workshops as a “triumph with a sting in 

the tail”, and expressed concern that the incidence and prevalence of greyscale emerging 

from the data far exceeded even liberal estimates projected by the NHA. Emphasizing the 

need for more rigorous campaigning and research to unearth the full extent of the crisis, 

she stated that “the government would take every measure it deemed necessary to make 

ensure that patients of greyscale could avail treatment.”  

16. As the number of patients coming into care grew, the order value for Sanior doubled with 

each quarter in 2007. Atton Boro purchased land and machinery to bolster its production 

setup. In early 2008, the NHA informed Atton Boro that it would need to renegotiate the 

price for Sanior, stating that it had “grossly underestimated the number of greyscale cases 

in Mercuria” and needed to supply medicines for nearly twice the  number of patients. 

Atton Boro wrote back reassuring the NHA that it had built capacity to meet the rising 
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demand, and offered a further discount of 10% for the remaining period of the LTA. The 

NHA rejected this offer, and demanded an additional discount of 40%, stating that it 

would be compelled to terminate the agreement if its terms were not met. 

17. On 15 May 2008, the Minister for Health and the President of Mercuria met privately 

with the Director of the NHA. Newspapers carried reports that the agenda for the meeting 

was to resolve budgetary problems that had arisen in several government healthcare 

programs. The reports alluded to a reliable source close to the Director. 

18. On 10 June 2008, the NHA terminated the LTA, citing unsatisfactory performance by 

Atton Boro. Atton Boro invoked arbitration against the NHA under the LTA. In January 

2009, a Tribunal seated in Reef passed an award (the “Award”) in favour of the Claimant, 

finding that the NHA had breached the LTA by terminating it prematurely.  

19. On 3 March 2009, Atton Boro filed enforcement proceedings before the High Court of 

Mercuria. The NHA filed its response in the matter, requesting the Court to decline 

enforcement of the Award on the ground that it was contrary to public policy.  

20. NHA operates independently, but it is politically accountable to the government of the 

state. It is funded by national taxation, and some private contributions. It is organised by 

NHA trusts, which are established by the National Health Authorities Act, and in effect 

they constitute public sector corporations. There is no record of direct participation by 

Mercurian officials in the negotiation of the LTA. The LTA award enforcement 

proceedings remain pending. 

21. On 10 January 2012, the Parliament of Mercuria passed the Commercial Courts Act 

directing the High Court to constitute special benches that could expeditiously dispose of 
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commercial matters. In September 2013, a ruling by the Supreme Court of Mercuria 

clarified that benches constituted under the Commercial Courts Act had jurisdiction only 

to hear original commercial suits and not enforcement proceedings. All enforcement 

matters were returned to be heard before regular benches of the Court. 20. On 10 October 

2009, the President of Mercuria promulgated National Legislation for its Intellectual 

Property Law (Law No. 8458/09)7, which introduced a provision allowing for the use of 

patented inventions without the authorization of the owner.  

22. In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an 

application before the High Court under the new provision, seeking grant of a licence to 

manufacture Valtervite. The Court heard the matter through a fast-tracked process and 

granted HG-Pharma a licence on 17 April of 2010 to manufacture Valtervite until 

greyscale was no longer a threat to public health in Mercuria. The Court fixed the royalty 

to be paid to Atton Boro at 1% of total earnings.  

23. Atton Boro was impleaded as a party before the High Court of Mercuria in the matter of 

the non-voluntary licence granted to HG Pharma to manufacture Sanior. Prior to Law 

8458/09 Mercurian statutes did not expressly provide for the issue of compulsory 

licenses. Mercuria's law provides the patent holder the possibility to question the validity 

of the non-voluntary license and the royalty, after being granted, before a two-judge 

bench of the High Court. 

24. HG-Pharma is a joint-venture between the State of Mercuria and a private pharmaceutical 

corporation, with each owning a 50% stake in the company. HG-Pharma wrote to Atton 
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Boro requesting its bank details to transfer royalties under the non-voluntary licence. 

Atton Boro, intending to protest the license, chose not to respond. 

25. Atton Boro Group CFO Daoud Lean was quoted by the Mercurian Post on 1 April 2010, 

“Atton Boro Group has expended well over USD 1-billion to develop Valtervite and bring 

it to market. Are we to be compensated with a mere 1% of Valtervite revenues from a 

state-owned  entity just as likely to give away the drug as sell it? This is an April Fool’s 

prank - it’s just not funny!” 

26. In January 2012, the director of the NHA disclosed in an interview that the use of generic 

drugs reduced costs of purchasing medicines by as much as 80%, resulting in over 1.2 

billion USD in savings annually.  

27. Between May and August of 2013, the websites of three neighbouring States of Mercuria 

carried letters from their respective government offices expressing gratitude for the 

greyscale medicines received in the form of humanitarian aid from Mercuria. Valtervite 

was patented in the three neighbouring States that received Sanior in the form of 

humanitarian aid. These are developing countries facing financial difficulties 

28. By 2014, Atton Boro had lost nearly two-thirds of its market share to the generic FDC 

pill. Several distributors with whom Atton Boro had long-standing relationships began 

indicating their intention to switch to the more cost effective alternative once the extant 

contracts with Atton Boro expired.  

29. In February 2015, the head of Atton Boro’s Mercuria division announced that the 

company would no longer be dealing in Sanior in Mercuria, stating that “. . . an 

innovative drug developer with billions of dollars to recoup before turning a profit 
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cannot sustain a price war with a generic company which never invested a dime into 

risky R & D . . . and while Atton Boro intends to continue pursuing every available legal 

recourse against this usurping of its intellectual property, it will ensure that the people of 

Mercuria can continue to benefit from its range of other health and lifestyle products.” 
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SUMMARY OF ARGUMENTS 

JURISDICTION. The Claimant avers that the permanent court of arbitration has jurisdiction to 

hear and determine the dispute presented before it. The claimant submits that this case meets all 

the requirements  that ought to be considered when such an objection is raised on jurisdictional 

status. This important elements include;  

● Locus standi- to answer the question whether the claimant meets the ration personae 

test. 

● Jurisdiction of the court as to whether it has powers to listen to this matter. 

● Admissibility of this matter whether this case meets the test of ratio materiae;  and 

lastly 

●  whether Article 2 of the bilateral investment treaty can be invoked by the respondent 

in objection of a right to bring this case before this tribunal. 

MERITS OF THE CLAIM. First, the Respondent denied the Claimant's investment fair and 

equitable treatment by frustrating its legitimate expectations and should therefore pay 

compensation. Second, the Respondent  is liable for the conduct of its judiciary in regards to the 

delay in the Award enforcement proceedings. Third, the National Health Authority's unilateral 

termination of the Long Term Agreement makes the Respondent is liable for violating the 

umbrella clause in Article 3(3) in the Mercuria-Basheera BIT.  

 

 

15 
 



                                                                                                                                                              TEAM KOROMA 
 

ARGUMENTS 

PART I: JURISDICTION 

I. LOCUS STANDI 

30. The definition of investor and investment are among the key elements determining the 

scope of application of rights and obligations under international investment agreements. 

An investment agreement applies only to investors and investments made by those 

investors who qualify for coverage under the relevant provisions. Only such investments 

and investors may benefit from the protection and be eligible to take a claim to dispute 

settlement.  1

i. Definition of an investor 

31. Only an “investor” with an “investment” in the host State, as those terms are defined in 

the BIT, may file a claim under the BIT. The most contested issues in BIT arbitrations 

whether a foreign national is an “investor” who has made an “investment” in the host 

State. 

32. In the majority of BITs, “investment” is defined broadly to mean “every kind of asset 

invested by the investor of the Contracting Party in the territory of the other Contracting 

Party.” Many BITs provide a non-exhaustive list of examples, which usually includes 

1  B. Legum “Defining Investment and Investor: Who is Entitled to Claim?” presentation at the Symposium “Making 
the Most of International Investment Agreements: A Common Agenda” co-organised by ICSID, OECD and UNCTAD, 
12 December 2005, Paris. 
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traditional property rights, rights in companies, monetary claims and titles to 

performance, intellectual property, concessions and similar rights.  2

33. The claimant is an investor as per Article 1(2)b of the Republic of Mercuria and the 

Kingdom of Basheera BIT which defines who an investor is in the agreement.  It provides 

that an investor is; 

any corporation, partnership, trust, joint venture, organization, association 
or enterprise incorporated or duly constituted in accordance with the 
applicable laws of that Contracting Party.  3

 

34. In the year 1998, Atton Boro Limited was incorporated as a wholly owned subsidiary in 

accordance with the laws of the Kingdom of Basheera  which is a contracting party to the 4

BIT. In the reading of the two parts of the records of this case, the claimant Atton Boro 

indeed meets the definition of an investor. 

35. In Tokios Tokelés v. Ukraine,  the Tribunal held that a company incorporated in 5

Lithuania was entitled to bring a claim against the Ukraine under the Lithuania-Ukraine 

BIT although it was controlled and 99 per cent owned by Ukrainian nationals. Tokios 

Tokeles, the claimant company, was qualified as a Lithuanian investor under the 

Lithuania-Ukraine BIT that defined corporate nationality by incorporation.  6

2  George M. von Mehren, Claudia T. Salomon and Aspasia A. Paroutsas: “Navigating Through Investor- 
State Arbitrations—AN OVERVIEW OFBILATERAL INVESTMENT TREATY CLAIMS” Reprinted with permission from 
the Dispute Resolution Journal, Vol. 59, No. 1 (Feb.-April 2004), a publication of the American Arbitration 
Association, 335 Madison Avenue, New York, NY 10017. 
3  Article 1(2)b Mercuria/Basheera BIT. Pg 33. 
4  Uncontested facts page 28, index 860. 
5Case No. ARB/02/18, 29 April 2004. 
6  The language in the BIT was: “Any entity established in the territory of the Republic of Lithuania in conformity 
with its laws and regulations.” 
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36. Ratio personae is a very important factor that this court has to cautiously contemplate in 

the event the objection is raised. The only question that the tribunal has to ask itself is 

whether the claimant has established the grounds that qualify the status of an investor in 

the BIT. The claimant invites the tribunal to the decision in Sedelmayer v. Russia  in 7

which the tribunal made its determination on whether it had jurisdiction in relation to 

locus standi of the claimant by strictly looking at the article that defined an investor. 

37. In the case above, the Respondent had also challenged the jurisdiction of Tribunal on a 

number of grounds (e.g. Mr. Sedelmayer is not an investor under the Treaty, there have 

been no investments covered by the Treaty, the Tribunal cannot try this dispute due to lis 

pendens, the Claimant has not addressed the proper Respondent, etc.).  8

38. Concerning the question as to whether the Claimant is an investor under the Treaty, the 

Tribunal chose to apply the so called 'control theory' (as discussed in ICJ cases ELSI and 

Barcelona Traction), and held that Mr. Sedelmayer was the 'de facto investor'. The 

Tribunal took its decision by a 2-1 majority. One arbitrator, Mr. Zykin, in his dissenting 

opinion declined Russian liability in the case.  9

39. The claimant submits that the tribunal takes into consideration the submissions above and 

the authorities cited in finding that it is a protected investor. 

II. JURISDICTION OF THE TRIBUNAL 

40. The Mercuria/Basheera BIT preamble provides for the aspiration and intentions of the 

parties in the BIT on the scope of application of the investment treaty and the institutions 

7  1998. 
8  Ibid. 
9  Ibid. 
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to be used in addressing disputes arising out of this BIT. One of those institutions is the 

permanent court of arbitration(PCA). In its preamble it states that; 

Recognizing the importance of providing effective means of asserting claims and 
enforcing rights with respect to investment under national law as well as through 
international arbitration…  10

ii. Powers of the preamble in law of treaties. 

41. Article 31 of VCLT states that when interpreting a treaty, it shall comprise of the 

preamble, main body and annexes therein. It provides the preamble with two routes in 

which to exert its influence: first, as an integral part of the holistic textual analysis of the 

treaty, and secondly, as the standard repository for statements of object and purpose. 

iii. Applicable Laws of Arbitration. 

42. Article 8(2) of the BIT outlines ways in which a disputing investor can institute 

arbitration proceedings. By doing so, all requirements prescribed under those instruments 

ought to be complied with to qualify the admissibility test of a dispute before PCA. The 

claimant submits that all the requirements outlined in the arbitration legal instrument 

outlined in Article 8 have been met as demonstrated in the record and the BIT.  11

43. The Convention on the Settlement of Investment Disputes between States and Nationals 

of Other States (ICSID Convention), done at Washington, March 18, 1965, and the 

ICSID Rules of Procedure for Arbitration Proceedings, provided that both the disputing 

Party and the Party of the investor are parties to the ICSID Convention. 

44. The ICSID Convention, is the main instrument for the settlement of investor-state 

disputes, limits the jurisdiction of its Centre to disputes between one Contracting State 

10 Mercuria/Basheera, pg. 32 para. 980. 
11 Records page 1-26, para. 20-835. 
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and a national of another Contracting State. It provides specific rules on the nationality of 

claims. 

Article 25(1) of the ICSID Convention provides that:  

The jurisdiction of the Centre shall extend to any legal dispute arising directly out 
of an investment between a Contracting State […] and a national of another 
Contracting State […]. 
 

45. The Rules Governing the Additional Facility for the Administration of Proceedings by 

the Secretariat of the International Centre for Settlement of Investment Disputes 

Additional Facility Rules of ICSID, provided that either the disputing Contracting Party 

or the Contracting Party of the investor, but not both, is a party to the ICSID Convention.  

46. The Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between 

Two Parties of Which Only One Is a State, as in effect on the date of submission of 

dispute to arbitration. Article 23(1) of the PCA optional rules gives this court powers to 

rule on its jurisdiction by applying the doctrine of competenz competenz.  

47. Article 8(1) of the BIT states that any dispute between an investor of one Contracting 

Party and the other Contracting Party arising out of or in relation to this Agreement, or 

the existence, interpretation, application, breach, termination, or invalidity thereof, shall, 

failing settlement through amicable negotiations, be settled by arbitration.  

The matter instituted by the claimant at the judiciary of the respondent has failed to be 

concluded for the last seven years. This is a clear indication of failure to settle this 

dispute amicably through negotiable means.  
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III. ADMISSIBILITY  

iv. An award is an investment 

48. Article 1(c) of the BIT defines an investment as claims to money, and claims to 

performance under contract having a financial value. An award is a claim for money as a 

result of a breach of contractual agreement. This was affirmed in the case of Saipem v. 

Bangladesh, failure to enforce an award amounted to an expropriation because an award 

is a consequence of an investment.  

v. Denial of Benefits Clauses. 

49. The claimant is opposed to the position by the respondent invoking Article 2 of the 

Mercuria/Basheer BIT on “Denial of Benefits” at the jurisdiction stage as it is not 

relevant at this point because of the nature of argument that touch to the merit part of the 

case.  

50. The Plama v. Bulgaria decision on jurisdiction rendered by an ICSID tribunal under the 12

Energy Charter Treaty provides guidance for the interpretation of the meaning of the 

denial of benefits clauses with regard both to its conditions of exercise and substantial 

requirements. Unlike most investment treaties, the denial of benefits clause provided for 

under the ECT, Article 17(1) does not operate as a denial of all benefits to a covered 

investor under the treaty but is expressly limited to a denial of the advantages related to 

the substantial protection under Part III of the ECT. This is precisely the form taken by 13

12Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 8 February 
2005, reprinted in 20 ICSID Rev.-FILJ 262 (2005). 
13E. Gaillard, “Energy Charter Treaty: International Centre for Settlement Decision”, (2005) 233(66) New York Law 
Journal; Id., “Investment and Investors Covered by the Energy Charter Treaty” in C. Ribeiro (ed), Investment 
Arbitration and the Energy Charter Treaty (Juris Net LLC, 2006) 67-73 and S. Jagusch and A. Sinclair “The Limits of 

21 
 



                                                                                                                                                              TEAM KOROMA 
 

the parties when drafting the DOB clause in the Mercuria/Basheera BIT. The same 

language is used both on purposive and contextual nature of application. When the two 

are corroborated it will be very clear that, respondent argument on Denial of Benefits 

clauses on jurisdiction is misplaced. 

51. Taken into account the specific language of the ECT, the Tribunal ruled against Bulgaria 

submissions and held that Art. 17(1) is related to the merits of the dispute and cannot be 

invoked to support a complaint to the jurisdiction of the tribunal. By contrast, the right to 

deny provision provided for in many other BITs can result in a filter on the admissibility 

of claims.  14

52. The Tribunal addressed the question of the conditions under which the right to deny the 

benefits under the treaty may be exercised. The issue at stake was whether the denial of 

benefits under Article 17(1) operates automatically and requires no further action from 

the host state as argued by the respondent, or whether it requires the right to deny to be 

exercised through positive action taken by the host state as argued by the claimant. 

53. In this case, Bulgaria, after it had received the request for arbitration, sent to ICSID a 

letter by which, in accordance with Article 17(1) of the ECT, it denied ECT protection to 

the claimant on the grounds that the claimant was “a ‘mailbox’ company with no 

substantial business activities in the Republic of Cyprus” and it was not owned or 15

controlled by a national of an ECT state. Bulgaria further argued that the ECT’s drafters 

Protection for Investments and Investors under the Energy Charter Treaty”, ibidem, 89-103. See also Sinclair (n. 
30); and Ben Hamida (n. 67). 
14See the Sweden-Bulgaria BIT (1994) at Art. 1(c), cited by Gaillard, “Investment and Investors Covered by the 
Energy Charter Treaty”, op. cit., p. 71. See also Generation Ukraine v. Ukraine, ICSID Case No. ARB/00/9, Award 16 
September 2003, paras. 15.7 and 15.9. 
15Plama Consortium Limited v. Republic of Bulgaria, para. 31. 
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intended to confer on a host state a direct and unconditional right of denial, which may be 

exercised at any time and in any manner. 

54. On the substantial business requirement, the tribunal held that the lack of substantial 

business activity “cannot be made good with business activities undertaken by an 

associated but different legal entity”, even where the latter owns or controls the claimant. 

The requirement of ownership and control by a third party is also difficult to determine 

and may prove highly controversial. In the tribunal’s view; 

ownership includes indirect and beneficial ownership; and control includes 
control in fact, including an ability to exercise substantial influence over the legal 
entity’s management, operation and the selection of members of its board of 
directors or any other managing body. The burden of proof to establish the lack of 
substantial business activity falls with the respondent state. 
 

55. This was also confirmed by the Generation Ukraine v. Ukraine in which the claimant 16

was a company registered in the US which had established a subsidiary in Ukraine. 

Ukraine invoked Article 1(2) of the US-Ukraine BIT to deny the claimant the advantages 

of the BIT because the claimant had no substantial business in the US and was in fact 

controlled by Canadians. Article 1(2) provides: 

Each Party reserves the right to deny to any company the advantages of this 
treaty, if nationals of any third country control such company and, in the case of a 
company of the other Party, that company has no substantial business activities in 
the territory of the other Party or is controlled by nationals of a third country with 
which the denying Party does not maintain normal economic relations.  17

 
56. However, Ukraine failed to produce evidence to support the assertion and therefore the 

objection was not retained. The Tribunal concluded that; 

 ... [the denial of benefits clause]... is not, as the Respondent [Ukraine] appears to 
have assumed, a jurisdictional hurdle for the Claimant to overcome in the 

16Generation Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, 16 September 2003. 
17 Ibid.  
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presentation of its case instead, it is a potential filter on the admissibility of claims 
which can be invoked by the respondent State  18

 
57. Finally the tribunal found that denial of Part III investment Protection benefits under 

Article 17(1) could only be prospective and that it had jurisdiction under part V to hear 

the merits of these claims, which arose prior to the time the investor was notified of the 

denial of benefits. 

vi. A question that arises is how closely tribunals should examine foreign control and 

the nationality of such control. 

58. In Amco v. Indonesia, Klöckner v. Cameroon  and AMT v. Zaire  involved a local 19 20 21

subsidiary incorporated in the host state. The protection was granted to the foreign 

investor for investments made through a local company in the host state. In Amco v. 22

Indonesia for instance, the Tribunal looked at the first instance of control and held that:  23

The concept of nationality is there a classical one, based on the law under which 
the juridical person has been incorporated, the place of incorporation and the 
place of the social seat. An exception is brought to this concept in respect of 
juridical persons having the nationality, thus defined, of the Contracting State 
Party to the dispute, where said juridical persons are under foreign control […].  24

 
59. The state in which nationality is contested from, in this case Kingdom of Basheera has 

not disowned the juridical persons status of Atton Boro “claimant”. In this case the issue 

of nationality is not relevant in any way and therefore it ought to be dismissed and 

18Generation Ukraine, para. 15.7. 
19Amco Asia Corporation, Pan American Development Ltd. and P.t.Amco Indonesia v. The Republic of Indonesia, 
Decision on Jurisdiction, ICSID case No. ARB/81/1, 25 September, 1 ICSID reports. 
20Klöckner v. Cameroon , Award, ICSID case No. ARB/81/2, 21 October 1983, 2 ICSID Reports. 
21American Manufacturing & Trading (AMT) v. Zaire, Award, ICSID Case No. ARB/93/1, 21 February 1997. 
22For a detailed analysis of these decisions and commentaries see E. Gaillard, La jurisprudence du CIRDI (Pédone, 
Paris, 2004); Schreuer (n. 17). 
23C. Schreuer points out that there was no need to go further since the determination of the controlling nationality 
was of no relevance since all the parties involved were Contracting States. 
24Amco, p. 396. 
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therefore cannot have any influence in determining whether this PCA has jurisdiction or 

not to hear and determine this matter. 

PART II: MERITS 

IV. CLAIMANT AND ITS INVESTMENTS IN MERCURIA WERE DENIED FAIR 

AND EQUITABLE TREATMENT BY THE RESPONDENT. 

vii. The Fair and Equitable Treatment under the Mercuria-Basheera BIT 

 

60. Article 3(2) of the BIT is a fair and equitable treatment clause. It provides that  

Investments and returns of investors of each Contracting Party shall at all times be 
accorded fair and equitable treatment and shall enjoy full protection and security 
in the territory of the other Contracting Party. Neither Contracting Party shall, 
without prejudice to its laws, in any way impair by unreasonable or 
discriminatory measures the management, maintenance, use, enjoyment or 
disposal of investments in its territory of investors of the other Contracting Party.

 25

 
61. The BIT does not expressly define what amounts to fair and equitable treatment but this 

can be inferred from the Preamble where the Contracting Parties state the objectives and 

the purpose of the BIT. The main objective of the BIT is to encourage 'flow of private 

capital and economic development of the Contracting parties.'  The parties agree that one 26

of the ways of achieving this objective is by ensuring that investors in the territory of one 

Contracting Party from the other shall have at their disposal 'effective means of asserting 

claims and enforcing rights.'   27

25 Record, Index [1047-1052], p.34 
26 Record, Index [980] 
27 Ibid, Index [983] 
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62. Article 3 deals with how each Contracting Party should treat investments by investors 

from the other Contracting Party. The Claimant submits that the BIT should be 

interpreted according to VCLT's rules of interpretation of treaties. We acknowledge that 

Mercuria has signed the VCLT but has not ratified it.  The VCLT is binding on parties 28

which sign but do not ratify it. Under Article 18 of the Convention, a state is obliged to 

refrain from acts which defeats the purpose of the treaty which it has signed. The general 

rules on interpretation under Article 31 of the VCLT should be applicable here and in 

case the Respondent objects since it has not ratified the Convention, such objections 

should not prevent the Tribunal from interpreting the BIT in accordance with the rules of 

VCLT. 

63. The Respondent submits that the meaning of fair and equitable treatment should therefore 

be interpreted according to its ordinary meaning and also within the context of the BIT; 

in light of the purpose and objectives of the treaty. 

64. The ordinary and plain meaning of "fair" and "equitable" is the one provided by the 

dictionary. The dictionary finds the two words to be synonymous together along with 

"just", "impartial", "unbiased" and "unprejudiced."  The Respondent's enactment and 29

enforcement of Law No. 8458/09 should prima facie be in tandem with the principles 

associated with the ordinary meaning of "fair and equitable." The Claimant submits that 

those acts are in fact contrary to the principles of fair and equitable. 

65. International investment dispute case law  also provide useful guidance on how to 

interpret fair and equitable treatment where a BIT does not define it.  

28 Record, Index [1565], p.49 
29 Webster's Ninth New Collegiate Dictionary 
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66. In Azurix v. Argentina the tribunal found that fair and equitable treatment standard 

cannot be dissociated from investment-backed expectations taken into account by 

investors.  This is also the same position held by the tribunal in Tecmed v. Mexico 30

where it is observed that 

The Arbitral Tribunal considers that this provision of the Agreement,  in light of the 
good faith principle established by international law, requires the Contracting Parties 
to provide to international investments treatment that does not affect the basic 
expectations that were taken into account by the foreign investor to make the 
investment.  31

 
The agreement in question in the above excerpt was a BIT provision requiring 

contracting parties to provide fair and equitable treatment  to investments. 

67. An investor's expectations based on the relevant case law form part of fair and equitable 

treatment. In fact Saluka v. Czech Republic held that fair and equitable treatment 

standard is dominated by the element of legitimate expectations.  32

68. It is therefore the Claimant's submission that the expectations  it took into account when 

investing in Mercuria forms part of the fair and equitable treatment standard in this case. 

The frustration of these expectations by the Respondent amounts to a denial of fair and 

equitable treatment. 

viii. Atton Boro's expectations regarding its investment in Mercuria. 

69. The Claimant expected the Respondent to respect its obligations under the 

Mercuria-Basheera BIT. It is based on this expectations that Atton Boro invested within 

the Republic of Mercuria.  

30 Azurix v. Argentina (2006), paragraph 372 
31 Tecmed v. Mexico (2003), paragraph 154 
32 Saluka v. Czech Republic, paragraph 306 
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70. The Contracting Parties entered into an agreement which seeks to promote investments 

by investors from each Contracting Party in the territory of the other. Some of the ways 

of promoting the investments is by creating favourable conditions for investors , 33

according fair and equitable treatments , providing protection and security , not 34 35

expropriating (unless when done according to the conditions set out in Article 6 of the 

BIT).  

71. The Claimant also expected that the conditions existing in Mercuria when it made its 

investment would remain relatively stable. Atton Boro did not expect a drastic change in 

Mercuria's legal business framework. The existing conditions in Mercuria were taken into 

consideration by the Claimant. No law in Mercuria provided for non-voluntary licensing 

prior to enactment of Law No. 8458/09 and therefore the Claimant did not foresee the 

enactment of such a law which was going to affect its investment significantly.  

72. The tribunal in Tecmed v. Mexico described the expected conduct of a contracting party 

in a treaty towards a foreign investor. It had this to say: 

The foreign investor expects the host State to act in a consistent manner, free from 
ambiguity and totally transparently in its relations with the foreign investor, so 
that it may know beforehand any and all rules and regulations that will govern its 
investments, as well as the goals of the relevant policies and administrative 
practices or directives, to be able to plan its investment and comply with such 
regulations.  36

 
73. In the present case, Mercuria's inconsistency in terms of maintaining a consistent legal 

business framework violates Atton Boro's legitimate expectations. The existing business 

environment in Mercuria in 2004 when the Claimant entered into a Long Term 

33 Article 3(1) of Mercuria-Basheera BIT 
34 Ibid, Article 3(2) 
35 Ibid 
36 Supra note 6 
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Agreement with the Respondent, formed the basis of its decision to invest there. This is 

one of the core factors that a reasonable investor should or ought to consider when setting 

up shop in a foreign state. 

74. The Claimant is fully aware of states sovereign right to regulate their domestic affairs and 

it does not challenge Respondent right to enact new legislations. The Claimant however 

expected that laws enacted by the Republic of Mercuria would conform to international 

conventions and treaties which the state is party to. In this particular case, the TRIPS 

Agreement which the Contracting Parties under the BIT are parties to by virtue of their 

WTO membership.   37

75. Law No.8458/09 does not meet the conditions set out under Article 31 of the TRIPS 

Agreement which provides for compulsory licensing. Mercuria's law on non-voluntary 

licenses does not restrict usurpation of intellectual property rights through compulsory 

licensing to situations of "national emergencies" or circumstances of "extreme urgency" 

as required by the TRIPS Agreement under Article 31(b).  The legislation also 

contravenes Article 31(f) of the TRIPS because it does not mention at all the issue of 

compensation or "adequate remuneration."  

ix. Frustration of the Claimant's legitimate expectations  led to it being denied fair and 

equitable treatment by the Respondent. 

 

37 Record, Index 985, p.32. The Contracting Parties have rights and obligations under the Marrakesh Agreement. 
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76. The Claimant has already demonstrated through the support of case law that the standard 

of fair and equitable treatment revolves around issue of legitimate expectations. The two 

are conjoined together and should not be separated. 

77. The Respondent's actions of enactment and enforcement of Law No. 8458/09 violated the 

Claimant's legitimate expectations and therefore led to it being denied fair and equitable 

treatment that it ought to have received from the Respondent by virtue of its obligation to 

the provisions of the BIT.  

78. We therefore submit that the Respondent is liable for denying the Claimant fair and 

equitable treatment by frustrating its legitimate expectations. 

V. Respondent's Responsibility for the conduct of its judiciary. 

x. Conduct Of The Judiciary 

79. The enforcement proceedings filed by the Claimant in Mercuria's High Court was faced 

with inordinate delays which stretched the matter over a period of seven years with no 

end at sight. The delays and adjournments are attributable to the Court and the NHA. The 

NHA repeatedly disregarded court rules and absconded on material dates of hearing 

leading to adjournments, one after the other. The Mercurian High Court was complicit in 

this blatant abuse of court processes by the NHA since it turned a blind eye on them 

whenever they were committed. In fact the Claimant views the Court's conduct to have 

been biased because the Court was too lenient towards the NHA in instances where for 

example its attorney would be absent due to the fact that he was travelling.  This 38

biasness was also demonstrated by the Judge's cavalier attitude towards the matter where 

38 Record, Index 227, p.8 
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he held the view that NHA's conduct leading to delays in the proceeding could hardly "... 

will hardly run a billion dollar corporation into the ground." 

xi. Attribution of Conduct of the Judiciary to the Respondent  

80. The conduct of Mercuria's judiciary in handling the enforcement of award proceedings is 

attributable to the Respondent. This attribution is subject to Article 4 of the ILC. Article 

4(1) of the ILC provides that  

The conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or 
any other functions, whatever position it holds in the organization of the State, 
and whatever its character as an organ of the central Government or of a territorial 
unit of the State. 
 

81. International investment dispute jurisprudence on this matter hold the same position. In 

Azinian v. Mexico the Tribunal was of the view that states  can be potentially responsible 

where domestic courts refuse to entertain a suit, where there is an inordinate delay of the 

progress of the case, or if they administer justice in  a seriously inadequate manner. The 

same view was  upheld in  Mondev  v. United States. In the case of Avena and other 

Mexican nationals, United States v. Mexico, the tribunal held that the United States was 

responsible for the actions of its Judiciary in the execution of Mexican nationals, without 

prior notification to them of the ability to pursue legal representation within the United 

States. 

82. The Claimant submits that the Respondent cannot dissociated itself from the conduct of 

its judiciary. 
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VI. Article 3(3) is an Umbrella Clause 

83. Article 3(3) of the BIT requires that the Contracting Parties "shall observe any 

obligation" in regards to investments entered to with investors of the other Contracting 

Party. The italicized phrase makes this Article an umbrella clause. It has been observed 

that such clauses are normally inserted into BITs in order to provide extra protection to 

non-national investors.  This Article together with the relevant non treaty-based 39

contractual law applicable in Mercuria, serves to protect investments from Basheera.  

84. Umbrella clauses have been viewed as being tailored to protect contractual obligations 

entered into by a state with a foreign investor.  In the present case the Article 3(3) was 40

intended to cover all obligations owed to an investor from the other Contracting Party. 

These obligations include contractual obligations entered by a Contracting Party as a 

sovereign or commercially through its agent such as the Claimant's LTA with the NHA. 

85. The Claimant submits that in order for justice to be served in this case, the Tribunal 

should interpret Article 3(3) to cover breaches of contractual obligations.  Such an 

interpretation is both textual and contextual and serves the purpose intended by the 

Contracting Parties when drafting the BIT. 

39 Yannaca-Small, p.3 
40  A.C. Sinclair: “The Origins of the Umbrella Clause in the International Law of Investment Protection”, Arbitration 
International 2004, Vol. 20, No 4, pp. 411-434 cited by Yannaca-Small on p.7 
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xii. Unilateral termination of the LTA between the Claimant and NHA violated Article 

3(3) of the BIT. 

86. NHA's unilateral termination of the LTA with Atton Boro is a breach of that contract 

because the termination happened before the end of the agreed period of ten years.  41

87. The Claimant therefore submits that the breach of the LTA  by the NHA, an agent of the 

Respondent, amounts to the Respondent's failure to "observe any obligation" entered into 

with Atton Boro which is an investor from the other Contracting Party.  

88. The phrase requiring Contracting Parties to "observe any obligation"  is preceded by the 

word "shall" which connotes that the command is mandatory. The word "any" means 

"all" obligations on the Respondent's part  relating to investments from Basheera. The 

tribunal in Eureko v. Poland assigned such a meaning to the word "any" in an umbrella 

clause which used a similar phrase like the one referred to above by the Claimant in this 

case.  42

89. The Respondent failed to abide by the mandatory provision under Article 3(3) thereby 

contravening the agreement with the Kingdom of Basheera in regard to treatment of 

investments from the other Contracting Party.  

90. The unilateral termination of the LTA is therefore a breach of Mercuria-Basheera BIT 

and as a consequence it is subject to international law thereby granting this Tribunal 

jurisdiction over the matter.  

 

41 Record, Index 899, p.29 
42 Eureko v. Poland, Partial Award (2005 ),  paragraph 246 
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PRAYERS  

The Claimant urges this Tribunal to find that:  

1. It has jurisdiction to hear and determine this matter;   

2. Respondent's invocation of the denial of benefits clause (Article 2 of the BIT) does not 

deny Atton Boro the benefits of the Mercuria-Basheera BIT; 

3. The Respondent denied the Claimant's investment in Mercuria fair and equitable 

treatment by frustrating its legitimate expectation through enactment and enforcement 

Law No.8458/09;  

4. The termination of the Long-Term Agreement by the Respondent's National Health 

Authority amounts to a violation of the treaty's umbrella clause in Article 3(3); and 

finally 

5. That the Tribunal awards the Claimant damages and any other remedy that it deems fit.  
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