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STATEMENT OF FACTS 
 

Involved Entities 

1. The Claimant, Atton Boro Limited (“Atton Boro”) is a private company with limited 

liability incorporated under the laws of the Kingdom of Basheera (“Basheera”) in 1998. 

It is a part of the Atton Boro Group, a leading drug discovery and development 

enterprise with over a hundred years of operational experience to its credit, Atton Boro 

Group incorporated in the People’s Republic of Reef (“Reef”). 

2. The Respondent is the Republic of Mercuria. 

3. The Mercuria National Health Authority (the “NHA”) is a state establishment directed 

by Ministry of Health of Mercuria to invite offers from pharmaceutical companies for 

long-term strategic supply of the fixed dose combinations (“FDC”) greyscale medicine. 

Transaction Summary 

4. On 25 November 2004, Atton Boro signed the Long-Term Agreement (“LTA”) with 

NHA providing for supply of Atton Boro’s blockbuster greyscale-treatment drug, 

Sanior, at a 25% discounted rate which is fixed under the LTA. 

5. Atton Boro set up its manufacturing unit for Sanior in Mercuria and delivered its first 

consignment by June 2005. The NHA began distribution across Mercuria. Sanior was 

in progressively greater demand in Mercuria with each passing year. 

6. In early 2008, the NHA began demanding additional discount of 40% for Sanior, stating 

that it would be compelled to terminate the LTA if its terms were not met.  

The Respondent’s Unlawful Actions 

7. On 10 June 2008, the NHA terminated the LTA, citing unsatisfactory performance by 

Atton Boro. Atton Boro invoked arbitration against the NHA under the LTA and 

obtained an award (the “Award”) in its favour. The Award directed the NHA to pay 

Atton Boro USD 40,000,000 in damages for breach of the LTA. 

8. On 3 March 2009, Atton Boro filed enforcement proceedings before the High Court of 

Mercuria (the “Court”). However, the Court indulged every delay tactic employed by 

the NHA, granted adjournments for the asking and entertained applications that were 

clearly lacking in merit, causing the Award to remain unenforced. 
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9. On 10 October 2009, the President of Mercuria promulgated National Legislation for 

its Intellectual Property Law (Law No. 8458/09), which introduced a provision allowing 

for the use of patented inventions without the authorization of the owner. 

10. In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an 

application before the High Court under the new provision, seeking grant of a licence 

to manufacture Valtervite. The Court heard the matter through a fast-tracked process 

and granted HG-Pharma a licence on 17 April of 2010 to manufacture Valtervite until 

greyscale was no longer a threat to public health in Mercuria. The Court fixed the royalty 

to be paid to Atton Boro at 1% of total earnings. Atton Boro has not received any 

payment under the license. 

11. By 2014, Atton Boro had lost nearly two-thirds of its market share to the generic FDC 

pill. Several distributors with whom Atton Boro had long-standing relationships began 

indicating their intention to switch to the more cost effective alternative once the extant 

contracts with Atton Boro expired.  
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SUMMARY OF ARGUMENTS 
 

 

JURISDICTON: PCA Tribunal has jurisdiction. (I) Claimant fulfils ratione materiae 

requirements to commence the proceedings since: (A) An award is defined as investment 

directly in the Article 1 (1) (c) of BIT; (B) Even if the Tribunal considers that it is not directly 

worded, Article 1 (1) covers the arbitral award according to several approaches in international 

trend. (II) Additionally, Claimant fulfils ratione personae requirements to commence the 

proceedings since Atton Boro Limited is an investor that defined in the Article 1 of the BIT 

which is a duly constituted company in compliance with the parties’ acceptance for the 

nationality of a legal entity. (III) Followingly the Claimant has not been denied the benefits of 

the BIT and the BIT is still accessible to the Claimant because (A) a strategic change of 

nationality should be considered ‘legitimate corporate planning’ and there was no ‘specific 

foreseeable dispute’ based on which the Atton Boro Group acted, and (B) conditions for 

application of Denial of Benefits clause under the Article 2 of the BIT are not met. 

 

MERITS: Respondent has violated the obligation of fair and equitable treatment under the 

Article 3(2) of Mercuria-Basheera BIT. At first, Claimant submits that legal expectation 

constituted by Respondent through their legal framework and undertakings is breached with the 

enactment and application of Law No: 8458/09. Secondly, Respondent also incurs international 

responsibility under Article 3(2) arising from the conduct of its judicial organs that amounts to 

denial of justice. The mentioned conduct consists of baseless adjournments, violation of 

domestic procedural law and improper exercise of jurisdiction. Third of all, Respondent has 

violated umbrella clause of Article 3(3) of the BIT primarily due to the unilateral termination 

of LTA, promulgation of the national legislation against the Claimant’s essential rights and 

undue delay in the enforcement proceedings of the Award. 

  



4 
 

ARGUMENTS 

ISSUE 1: CLAIMANT COMPLIES WITH ALL JURISDICTIONAL 

REQUIREMENTS 

 

I. CLAIMANT FULFILS RATIONE MATERIAE REQUIREMENTS TO 

COMMENCE THE PROCEEDINGS 

 

1. A commercial arbitration award which subjected by an agreement between Claimant and 

National Health Authority of Mercuria has passed in favor of the Claimant in 2009. 

However, the award has not been enforced by the Republic of Mercuria yet.1  

2. Article 8 of the BIT entitles the contracting states and investors to initiate arbitral 

proceedings in a result of investment disputes.2 Although Respondent claims that an arbitral 

award does not qualify as an “investment” according to the BIT,3 Claimant respectfully 

states that it fulfils all ratione materiae requirements to commence the proceedings and the 

Tribunal has jurisdiction over the dispute since: A. An award is defined as investment 

directly in the Article 1 (1) (c) of BIT; B. Even if the Tribunal considers that it is not directly 

worded, Article 1 (1) covers the arbitral award according to several approaches in 

international trend. 

A. An Award is Defined as Investment Directly in the Article 1 (1) (c) of BIT 

 

3. Initial question has to be answered to understand why and how an award can constitute an 

investment is “what is an investment?”  In casu, principal source to find the definition of 

investment is the “Agreement between the Republic of Mercuria and The Kingdom of 

Basheera for the Promotion and Reciprocal Protection of Investments”.  

4. According to the Bilateral Investment Treaty, the term “investment” means any kind of asset 

held or invested either directly or indirectly through an investor of a third state, by an investor 

of one Contracting Party in the territory of the other Contracting Party in accordance with 

the latter’s laws and in particular includes claims to money and claims to performance under 

contract having a financial value.4  

                                                           
1 Statement of Uncontested Facts, p. 30. 
2 Article 8, BIT. 
3 Response to the Notice of Arbitration, p. 16. 
4 Article 1 (1) (c), BIT. 
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5. The applicable BIT for the dispute classifies an award as an investment by using the words 

“claims to money and claims to performance under contract having a financial value”.  

6. Also in a case which is proceed under a highly identical BIT, an ICSID Tribunal noted that 

the Article of applicable BIT ‘provides that a "claim to money" or a "right to financial 

performance" as a discrete "investment," separate from the investment in the dispute which 

gave rise to it'.5 

7. The terminated contract which was the substantive issue of the commercial arbitration process 

is called as Long Term Agreement. LTA was obligating NHA to purchase Sanior from the 

Claimant at a minimum guaranteed annual order-value. At the year of 2008, NHA terminated 

the Long Term Agreement ex parte. Followingly, the Claimant invoked the arbitration process 

rightfully and it is ruled in favor of the Claimant.6  

8. In the sense that an award is a claim to the money, since the obtained award was directly 

related to the economic interest and subject matter of the main investment of the Claimant, it 

is also an investment according to Article 1 (1) (c) of BIT. 

B. Even If the Tribunal Considers That It is not Directly Worded, Article 1 (1) Covers 

the Arbitral Award 

 

9. Even if the Tribunal finds that the Article 1 (1) (c) of BIT is not sufficient to cover the arbitral 

award, it shall be considered that the definition of investment in BIT gives place to the 

statement that “[…] investment include in particular, but no exclusively […]”.7 This statement 

perspicuously covers investments in any other form that may not have been mentioned in the 

Article.  

10. Claimant respectfully states that such an award is adequate to commence the arbitration 

process according to several approaches in international trend since: 1) “Investment” defined 

consciously broad to cover arbitral awards; 2) Part of an “overall operation” forms an 

investment; 3) Crystallization of investment agreement is also an investment.  

                                                           
5 ATA., ¶ 112. 
6 Statement of Uncontested Facts, p. 29-30. 
7 Article 1, BIT. 
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1) Investment defined consciously broad in the Article to comprehend such 

activities 

 

11. The BIT makes a comprehensive definition of the term investment. Such definitions are 

known for “remaining broad and leaving room for a broad understanding of investments”.8 

12. The description of the term “investment” covers any kind of asset held either directly or 

indirectly through an investor (the Claimant on the case at hand). BIT serves Tribunal a wide 

space and leaves room for a broad understanding of investments. 

13. On the case at hand, the commercial arbitral award is frankly related to the economic interest 

of the Claimant and is sourced by LTA (in other words, sourced by the investment process). 

Therefore, it is also an asset held indirectly through the Claimant and the “investment” 

definition is plainly comprehensive enough to include such an award. 

2) The award forms a part of an ‘overall operation’ which characterizes it as an 

investment 

 

14. As it is explained above, Article 1 (1) of BIT -since it is not written numerous clausus- is 

adequate to empower the Tribunal to seek the definition of “investment” all around the 

international investment practice including ICSID-Convention and any other related tribunal 

awards. 

15. First and foremost, it shall be revealed that ICSID-Convention does not provide any distinctive 

features of an investment.9 Yet, some other methods have been developed to specify the nature 

of the term “investment”. In the wake of those methods, awards identical with the one in the 

case at hand have been found adequate for initiating the arbitral proceedings in international 

trend.  

16. One case that has been satisfied those methods to define investment was a highly similar one 

to the case at hand, Saipem S.p.A. v. The People's Republic of Bangladesh. In that case, upon 

Petrobangla's (a Bangladeshi state-owned entity) failure to pay certain monies under the 

contract, Saipem filed a request for arbitration before the ICC Court of Arbitration.10 The 

tribunal rendered its final award in favor of Saipem. Due to the non-enforcement of the ICC’s 

award by Bangladesh, Saipem invoked the Italy-Bangladesh BIT and filed a claim before 

ICSID.11 Followingly, Bangladesh objected to the jurisdiction of the ICSID Tribunal by 

                                                           
8 Clasmeier, p. 56. 
9 Ibid. p. 57 
10 Saipem. ¶ 10. 
11 Ibid. ¶ 61 (i). 
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disputing the existence of an 'investment' as understood both under the BIT and the ICSID 

Convention.  

17. Consequently, the Tribunal dismissed Bangladesh’s objection to its jurisdiction with the 

preamble that: 

[T]he notion of investment pursuant to Article 25 of the ICSID must be understood 

as covering all the elements of the operation, that is not only the ICC Arbitration, but 

also inter alia the Contract, the construction itself and the Retention Money.12  
 

18. The tribunal finally decided that Saipem completed all jurisdictional requirements including 

subjecting the award to the Tribunal as an investment. 

19. In another case, The ATA v. Jordan, APC (a Jordanian state-owned entity) commenced 

arbitration process in the consequence of a dispute. In the Final Award, the Arbitration 

Tribunal 'exonerated [ATA] from any liability and dismissed all of APC's claims'. It upheld, 

in part, [ATA's] counterclaim and awarded compensation to [ATA].13  

20. Followingly, APC applied to the Jordanian Court of Appeal and had the final award of 

arbitration tribunal annulled. After ATA appealed against the annulment decision and failed 

in claims in front of Jordanian Court of Cassation, the Company then finally sought arbitration 

under the ICSID Convention for alleged violations of the Jordan-Turkey BIT. 14 

21. Jordan objected to the Tribunal's jurisdiction, contending that there was no '"investment”.15 In 

this point, however, the Tribunal showed reluctance to treat the arbitral award as a distinct 

entity, it regarded it as part of the 'entire operation' and recognized the ‘right to arbitrate’ as 

an investment.16 Accordingly, the Tribunal found the commercial arbitration award adequate 

to initiate ICSID proceeding. 

22. Analogous with aforementioned decisions, in casu, the commercial arbitration award rendered 

directly related to the contract (LTA) between the Claimant and Respondent, which sources 

the investment process. This inseparable chain of events gradually constructs the entire 

investment. Consequently, the award forms part of an “overall operation”. As it is exemplified 

above, such operation and its parts have been found adequate to initiate to arbitration process 

in numerous cases.  Therefore the Claimant complies with all ratione materiae requirements 

to commence the arbitration process. 

 

                                                           
12 Ibid. ¶ 114. 
13 ATA, ¶ 33. 
14 Ibid. ¶ 37. 
15 Ibid. ¶ 63. 
16 Ibid. ¶ 118. 
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3) The award shall be categorized as an investment since it “crystallizes” the 

economic activity 

 

23. On the other hand, Permanent Court of Arbitration constitutes a different approach for 

defining awards as investments in several cases. One of them was White Industries Australia 

Limited v. Republic of India.  

24. White Industries had entered into a contract with Coal India (a state-owned entity).17 

Followingly, White Industries initiated commercial arbitration process due to disputes relating 

to payments and it is rendered in favor of them.18 The arbitration process was immensely 

identical with the commercial arbitration process in the case at hand. Analogues to the 

Claimant, White Industries applied to the High Court of New Delhi for seeking enforcement.19  

25. After going through multiple levels of appeal, the case remained pending for roughly 7 years 

without enforcement, again similar to the case at hand. Followingly, White Industries initiated 

arbitration proceedings pursuant to Australia-India BIT, claiming that the arbitral award 

constituted investment under the BIT.20  

26. First, the tribunal held that the Contract constituted investment under Article 1 (c) (III) (right 

to money or to any performance having a financial value) according to the Australia-India 

BIT.21 Then, the tribunal decided that the award was a “crystallization” of the original 

investment made in the form of the Contract.22 Consequently, the tribunal agreed on the fact 

that White Industries completed all ratione materiae requirements to commence the arbitral 

proceedings. 

27. In the light of the PCA’s specified perspective23, emerging trend shows that in some 

circumstances an award as the crystallization of an investment shall be discerned.24 Back to 

the case at hand, LTA is also an investment under Article 1 (1) (c) of BIT. Additionally and 

significantly, the commercial arbitral award which proceeds under LTA is a crystallization (or 

transformation) of the LTA itself in these circumstances. As a consequence of the 

transformation, the award shall be found sufficient to commence the proceedings. 

 

                                                           
17 White Industries. ¶ 3.2.13. 
18 Ibid. ¶ 3.2.29 & 3.2.33. 
19 Ibid. ¶ 3.2.35-3.2.36. 
20 Ibid. ¶ 4.1.8 & 4.1.24 & 4.3.3 & 4.3.17. 
21 Ibid. ¶ 7.4.19. 
22 Ibid. ¶ 7.6.10, Mansinghka & Srikumar, p. 17. 
23 Ibid.; Frontier Petroleum. ¶ 231. 
24 Bjorklund, p. 116. 
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II. CLAIMANT FULFILS RATIONE PERSONAE REQUIREMENTS TO 

COMMENCE THE PROCEEDINGS 

 

28. Atton Boro Limited is a duly constituted corporation in the territory of Kingdom of Basheera.  

Since 1998 it carries on business in strategic financing, constant investment in innovation and 

forging of public-private partnerships independently and with the association of its parent and 

sister companies. Since Atton Boro Group wholly holds shares of the Claimant, there is a 

parent-subsidiary relationship between Atton Boro Limited and Atton Boro Group.25 This 

relationship has interpreted unjustifiably by Respondent and led it to recognize Atton Boro 

Limited and Atton Boro Group as a single legal entity.26 However, in the context of 

international law “separate legal entities theory” must be upheld as long as it is possible.27 The 

parent company of the Claimant has incorporated in the territory of The People’s Republic of 

Reef, while the Claimant set up in Basheera. These companies are subject to different legal 

systems. Moreover, they have founded and are active in different territories.  

29. The Republic of Mercuria alleges that as a result of Atton Boro Group’s ownership, Claimant 

cannot be accepted as an investor and Atton Boro Group is the legal and sole addressee for 

the relationship between Claimant and Mercuria. And continue its allegations with although 

LTA signed between Claimant and Mercuria, problems arose from LTA should be directed to 

the parent company. Yet, this approach shortfalls from convincing evidences. Different 

theories evaluated with the aim of explaining third parties’ responsibility from agreements28. 

In casu, because of Respondent emphasized on “wholly owned shares”, group of companies 

and alter ego theories come into prominence.  

30. Group of company doctrine perused in the Dow Chemical Case29 by an arbitral tribunal. 

Tribunal ruled that a parent company can be held responsible for its subsidiary’s actions in 

the presence of two main conditions: subsidiary’s shares must be owned by the parent 

company as a whole and parent company should involve day-to-day business of its subsidiary. 

Likewise, Alter Ego theory is not sufficient for defining the relationship between Claimant 

and its parent company. In order to interpret parent-subsidiary relations with Alter Ego Theory, 

parties’ conduct should demonstrate visual abandonment of the separateness between their 

legal entities30 or this separation should serve to illegal activities of parent company such as 

                                                           
25 Statement of Uncontested Facts ¶ 860 
26 Response to the Notice of Arbitration ¶ 480  
27 Antoine, F. J. p.283 
28 Corrie, C. A. p.48-49 
29 Dow Chemical ¶ 9  
30 Thomson-CSF ¶ 64 
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fraud31. Any single evidence of fraud or other wrong actions, which requires piercing of 

corporate veil absent in this present case. Moreover, since the parties carry on their businesses 

in different business sectors, both of the theories remain inadequate for explaining 

Respondent’s claims. Atton Boro Limited has been engaged in the manufacture and sale of 

pharmaceutical products. In addition to that, Atton Boro Group is a drug discovery and 

development company. It is obvious that both companies proceed their business distinctly 

different areas. Thus, day-to-day business intervention claims cannot be raised with the intent 

of justifying Group of Companies Theory’s application. Further, this situation also makes 

claims on the undistinguishable performance of companies nothing more than jactitation.  

31. Beyond Claimant’s separate entity, also Atton Boro Group and Atton Boro Limited are 

entitled to possess different nationalities. According to Protopsaltis, there are 3 methods for 

specifying the nationality of a legal entity: seat, place of incorporation and control. States may 

choose one or more of these tests and adapt them into their legal systems with the aim of 

defining nationality of a legal entity.32 In Article 1 of BIT investors defined as a natural person 

that has the nationality of a Contracting State or legal entities “incorporated” or “duly 

constituted” in accordance with the applicable laws of the Contracting Party. These word 

choosing of BIT reveals the approach of parties for determining the nationality of a legal entity 

which is a place of incorporation. Since the Claimant incorporated in the Kingdom of Basheera 

it must be accepted as one of the nationals of Basheera and as an investor that construed in the 

BIT.  

32. However, Respondent disregarded these certain facts and rejected Claimant’s Basheeran 

nationality and tried to apply control test for determining nationality. Arbitral tribunal of AMT 

case held that while examining the ownership of a company the process shall be continued 

until the “ultimate owners” determined and the actions shall be taken according to “ultimate 

ownership”.33 Yet, Respondent ceased its endeavor to determine ownership of Claimant at the 

stage of Atton Boro Group. Latter company also owned by Atton Boro and Company which 

is also incorporated in accordance with laws of Reef.34 Following to this stage real owners 

should be examined through parent company of Atton Boro Group. “Atton Boro and Company 

shares are held by a mix of private entities and private individuals of a wide variety of 

nationalities. Its directors come from several different countries, including Basheera and 

                                                           
31 Corrie, C. A. p.57 
32 Protopsaltis, P. M. p.563 
33 AMT  ¶ 5.15 
34 Procedural Order 2 ¶ 1520 
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Mercuria.”35 In the light of these complete and uncontested facts it appears, Claimant is not 

owned by Reef nationals or citizens. Actually, real owners’ nationalities vary in a wide scale. 

Further even citizens and nationals from Contracting Parties present as shareholders. 

Consequently, the allegation of Respondent built on nationality argument is discredited since 

it is a shortcoming on certain facts and incompatible with international practice and the 

agreement reached between parties.   

33. Moreover, the burden of proof on nationality claims shall be born “upon the State as the party 

invoking the ‘right to deny”36. Nonetheless, Respondent only alleged biased claims and failed 

to fulfil its obligation for furnishing proper evidences.  

34. Atton Boro Limited is a duly constituted company in compliance with the parties’ acceptance 

for the nationality of a legal entity, which forms Claimant as a Basheeran national, and carries 

on its investments in the territory of Mercuria. Therefore, Atton Boro Limited is an investor 

that defined in the Article 1 of the BIT and shall be subjected to the protections and benefits 

that have stipulated in the BIT.  

III.  THE CLAIMANT HAS NOT BEEN DENIED THE BENEFITS OF THE 

MERCURIA-BASHEERA BIT EVEN THOUGH RESPONDENT INVOCATED 

ARTICLE 2 OF THE BIT 

 

A. Agreement for the Promotion and Reciprocal Protection of Investments is 

Accessible to the Claimant 

 

1) A strategic change of nationality should be considered “legitimate corporate 

planning” 

35. Restructuring of investments is a usual business practice37 and the investors are free to 

restructure in a manner that best fits their need.38 Corporate restructuring for obtaining 

protection of a particular BIT has been held to be a perfectly legitimate goal.39 The Tribunal 

in Venezuela Holdings B.V. considers that [gaining access to ICSID Arbitration through the 

BIT] was a perfectly legitimate goal as far as it concerned future disputes.40 Atton Boro 

Group’s incorporation in Basheera in 1988 to obtain benefits of a favorable legal regime is 

                                                           
35 Procedural Order 3 ¶ 1570 
36 GUI ¶ 15.7 
37 HICEE Partial Award, ¶ 103. 
38 Phoenix, Award, ¶ 94. 
39 Mobil Corporation, Jurisdiction, ¶ 204. 
40 Venezuela Holdings, Jurisdiction, ¶ 204-205 
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not illegal. Corporation of Atton Boro does not amount to abuse of right or illegal treaty 

shopping.  

36. Further, taking a restrictive stance towards treaty shopping is amount to a denial of justice. 

Because, ‘the right of access to courts is fundemental and uncontroversial; its refusal the most 

obvious form of denial of justice.”41 Therefore, there was a right for the Claimant as a investor 

to plan his investment most favourable to his purposes, which resulted in access to Mercuria-

Basheera BIT, by incorporating in Basheera. 

2) There was no ‘specific foreseeable dispute’ based on which the Atton Boro 

Group acted 

 

37. The Claimant made a protected investment because the corporate structuring occured after the 

specific dispute has arisen, and when the investment made there was no specific foreseeable 

dispute. An actual or specific future dispute with the Respondent was not known to or 

foreseeable by the Claimant at the time of the change of nationality42 which means 

incorporation in Basheera. 

38. In the Alapli Award the Tribunal described ‘specific foreseeabla dispute’ as “the relevant party 

can see an actual dispute or can foresee a specific future dispute as a high probability and not 

merely as a general future controversy.”43 The de facto termination of the LTA by the 

Respondent had only become known to the Claimant on 10 June 2008 from NHA’s 

notification.44 Thus, there was no specific foreseeable dispute and corporate restucturing 

should be accepted as legitimate corporate planning. 

B. Conditions for the Application of Denial of Benefits Clause are not Met and the 

Claimant is Entitled to Invoke the BIT 

1) Ratione Behind Denial of Benefits Concept Does Not Cover the Claimant 

 

39. Denial of Benefits clauses are pre-cautions that are taken against enterprises’ unjust 

exploitation of benefits that are provided in the BITs which state has signed. Mistelis and 

Baltag defined DoB clauses as “In our view, the purpose of the “denial of benefits” clause, as 

seen by the above tribunals, is to exclude from the protection of investment treaties investors 

with no real economic link to the denying state.”45 Also Sinclair explained these clauses’ aims 

                                                           
41 Paulsson, 134ff. 
42 Pac Rim, Jurisdiction ¶ 2.109-2.110 
43Alapli Elektrik, Award, ¶ 403. 
44 Procedural Order No. 1, ¶ 930 
45 Mistelis, L. A. and Baltag, M. p.1311 
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as “The right-to-deny-benefits provisions inserted in some investment treaties appear designed 

to limit Host States’ exposure to claims from “mailbox” companies, which are understood not 

to contribute to developmental goals underpinning an investment treaty”. 46 

40. When both of the views are taken into consideration, Claimant cannot be qualified as rationa 

personae of the denial of benefit article. The main reason for this very arbitration arose from 

the genuine economic relation between the Claimant and Mercuria.47Further Claimant is not 

a “mailbox company” that incorporated with the aim of benefiting just fom the BIT between 

Basheera and Mercuria. Atton Boro Limited is carrying on business in South American and 

African countries.48 Therefore, Claimant cannot be disrupted from standing to benefits of BIT 

since it is not a company which only aims to benefit from subject BIT and do not develop 

proper economic relations with denying party nor other countries. Respondent’s endeavour 

unjust with the consideration of the ratione behind the Article.  

2) The right to deny benefits out of the Mercuria-Basheera BIT needed to be 

exercised by the Respondent to prevent Claimant from building up legitimate 

expectation 

 

41. Analysis of the practice of treaty shopping should be the full acceptance of the principle of 

free and sovereign consent of the IIA negotiating states, and in this sense a State should a 

priori be held to what it negotiated.49 Therefore, the wording of the DOB clause was a 

deliberate choice of the Contracting Parties which are The Republic of Mercuria and Basheera.  

42. The BIT regulates DOB clause in certain and exhaustive terms by using the phrase “Each 

Contracting Party reserves the right to deny the advantages of this Agreement...” According 

to prefered wording of the DOB clause, this right needs to be exercised by Respondent, 

because Respondent has been reserved this right. Also similar wording discussed by the 

Tribunal in the Yukos case and interpreted as parties only reserved to right for invoking denial 

of benefits clause, only after invocation, a party can deny the investors whom defined in the 

DOB article.50 Therefore, there is no automatic activation of the right of denial of benefits by 

virtue of existence of DOB clause. 

                                                           
46 Anthony C. Sinclair. p.388 
47 Notice of Arbitration ¶ 110-115 
48 Uncontested Facts ¶ 4 
49 Baumgartner, p. 37. 
50 Yukos ¶ 456 
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43. Furthermore, the mere presence of a DOB clause in the invoked investment agreement should 

put the investor on notice and prevent the investor from building up legitimate expectations 

for the protection of his investment. 51  

44. The tribunal in Liman Caspian Oil agreed that a notification requirement arose from the use 

of the word ‘reserves the right to deny’, implying that ‘to reserve a right, it has to be exercised 

in an explicit way’. 52 Further, DOB clause in the subject Treaty is almost-verbatim adaptation 

of the Article 17 of the Energy Charter Treaty.53 This article examined and commented by 

Arbitral Tribunal at the case of Plama vs. Bulgaria Tribunal held that ‘the right of denial 

[should] be exercised by the Contracting State’ and that ‘a putative covered investor [having] 

legitimate expectations of such advantages until that right’s exercise. 54 

45. Respondent has not informed Claimant about exclusion of the application of the BIT during 

his investment in Mercuria. Therefore, Claimant has legitimate expectation for the protection 

of his investment owing to Mercuria-Basheera BIT. 

3) Exercise of the denial of benefits clause has prospective effect 

 

46. The right to deny benefits out of the invoked investment agreement must be exercised by the 

Respondent State and this exercise has prospective effect. 

47. The Tribunal in Plama found that the right [of denial of benefits]’s exercise should not have 

retrospective effect, but only prospective effect from the date’s exercise onwards. 55      

48. The tribunal in Liman Caspian have followed the Plama tribunal’s holding and decided that 

retroactive application of the DOB clause would be contrary to [...] declared objective and the 

principle of legal security more generally speaking. 56 For the DOB clause, the Tribunals in 

Pan American Energy, Ascom and Stati and Khan Resources and Others also rejected 

retrospective application, referring to the Plama holding.57 

49. The Respondent has not been denied the benefits of Mercuria-Basheera BIT during Claimant’s 

investment in Mercuria. The Respondent denied the claims advanced by Atton Boro for the 

first time with its Response to the Notice of Arbitration dated 26 November 2016.58  

                                                           
51 Baumgartner, p. 118. 
52 Liman Caspian, Award, ¶ 224. 
53 Energy Charter Secreteriat, p.60 
54Plama, Jurisdiction, ¶ 158, 161, 162. 
55Plama,Jurisdiction, ¶ 165. 
56 Liman Caspian, Award, ¶ 225. 
57 Ascom, Award ¶ 745 & Pan American Energy, Preliminary Objections ¶ 204 & Khan, Jurisdiction, ¶ 410– 431. 
58 Response to the Notice of Arbitration, ¶ 470 
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50. The Claimant submits that Respondent’s invocation of DOB clause has prospective effect, 

therefore the Claimant is entitled to invoke the Mercuria-Basheera BIT for the events occurred 

before 26 November 2016.  Indeed, even after this date BIT protecti,ons shall be accessible 

for the Claimant since the Article 1 of the BIT entitles Claimant as an investor. Moreover, 

even acceptance of Respondent’s allegations on “investor” title of the Claimant, shall not 

prejudice the rights of Claimant acquired prior to invocation of DoB.  

4) Claimant has substantial business activities in the territory of Basheera 

 

51. Mercuria and Basheera have prescribed additional requirement which is having substantial 

business activities in the territory of host state for the potential investors from third country to 

qualify under the DOB clause59. The Tribunal in Plama and Petrobart60 decided that in order 

to have the right to deny benefits these conditions must be together and by relying on just one 

of them is unjust.61 Since the first condition’s absence explained in previous subsection, 

second condition’s absence shall be argued therein. 

52. Substantial business’ meaning questioned and answered by Arbitral Tribunal of AMTO case. 

Certain criteria’s determined for deciding on existence of substantial business. Tribunal ruled 

that, “Accordingly, ‘substantial’ in this context means ‘of substance, and not merely of form’. 

It does not mean ‘large’, and the materiality not the magnitude is the decisive question … On 

the he basis of its investment related activities conducted from premises in Latvia, and 

involving the employment of a small but permanent staff.”62 Further, Prof. Jagusch and 

Sinclair clarifies that substantial business activities exist when the company is (1) to have 

employees in the territory of the Contracting Party in which it is organized carrying out 

assignments in furtherance of the business; (2) to have resident managers involved in a hands- 

on manner in the actual decision- making of the business; (3) to be party to substantial 

transactions in the Area of the Contracting Party associated with the furtherance of the 

business; (4) to pay taxes to the treasury of that Contracting Party in relation to profits earned 

from these transactions; and (5) to engage in procurement locally of inputs for the business.63 

53. Atton Boro and Company incorporated Atton Boro Ltd to set up its manufacturing unit in 

Mercuria, as well as to perform the agreements it entered into with the NHA from 1998 

                                                           
59 Article 2 (1), BIT. 
60 Petrobart pp. 58-59 
61 Plama, Jurisdiction, ¶ 143. 
62 AMTO, Award, ¶ 69. 
63 Jagusch, p. 20. 
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onwards.64 From its corporation, Claimant has had between 2 and 6 permanent employees 

(e.g. manager, accountant, commercial lawyer, patent attorney) working in Basheera 

managing its portfolio of patents registered in South America and Africa, and providing 

support for regulatory approval, marketing, and sales as well as legal, accounting and tax 

services for Atton Boro Group affiliates in South America and Africa.65 For this purpose, 

Atton Boro has rented out an office space as a premise in the address that as 22 Faraway Str., 

opened a bankaccount, hired a manager and accountant, and commenced business.66 

Moreover, Atton Boro complies with its tax obligations in Basheera.67 

54. In light of Prof. Jagusch and Sinclair’s and AMTO Tribunal’s definition of substantial business 

activity, Atton Boro Limitied has qualified all conditions to have substantial business 

activities in Basheera during his investment. Thus, the Claimant cannot describe as a 

prejudicial mailbox or shell company that incorporated with the aim of benefiting just fom the 

BIT between Basheera and Mercuria. And, second time, Article 2 of BIT is not applicable to 

the case at hand. The Claimant, Atton Boro Limited, is an eligible invostor that made sufficient 

investment. 

ISSUE 2: RESPONDENT VIOLATED ITS OBLIGATION OF FAIR AND 

EQUITABLE TREATMENT UNDER ARTICLE 3(2) MERCURIA-BASHEERA 

BIT 

 

I. RESPONDENT OMITS TO FULFILL ITS OBLIGATIONS UNDER ARTICLE 

3 OF THE MERCURIA-BASHEERA BIT 

 

55. First of all, Claimant alleged that enactment of Law No: 8458/09 and granting of a license 

of Claimant are breaches of Article 3 of the Mercuria-Basheera BIT and fair and equitable 

treatment that are organized under the article 3(2) of the Mercuria-Basheera BIT. Claimant 

will prove its alleges by following arguments that violation of fair and equitable treatment 

of Respondent will be analysed (A), after that point, violation of the Mercuria-Basheera 

BIT, in particular, violation of fair and equitable treatment (FET) on the base of enactment 

Law No: 8458/09 will be examined (B), in the following, issue about granting of a licence 

                                                           
64 Procedural Order No. 3, ¶ 1570  
65 Procedural Order No. 2, ¶ 1510 
66 Procedural Order No. 1, ¶  860 
67 Procedural Order No. 3, ¶ 1570 
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of Claimant will be evaluated in regards the Mercuria-Basheera BIT, fair and equitable 

treatment (C). 

A. Respondent Violated Its Obligation to Accord Fair and Equitable Treatment 

Under the Mercuria-Basheera BIT 

 

56. Respondent did not only violate FET standards and full protection and security clause but 

also breached its all obligation that shall be observed68. 

57. According to Article 3.2 of the Mercuria-Basheera BIT, “Investments and returns of the 

investors of each Contracting Party shall at all times be accorded fair and equitable 

treatment and shall enjoy full protection and security…69” Therefore, “the FET standard is 

an absolute standard of treatment, designed to provide a basic safeguard upon which the 

investor can rely at any time.70” 

58. Making investment to foreign states includes serious risks for investors. First of all, 

investors face with the potential harmful power of governments and most investors become 

much weaker than governments. Additionally, the condition of a foreign state is other 

important risk for investor. Thus, stability and predictability become fundamental needs for 

investors.   

59. Fair and equitable treatment occurs in international investment law by these main reasons. 

The functions of FET are providing stability and predictability for the success of investment 

for investor and preventing unreasonable, arbitrarily and discriminatory acts of government 

against investors to protect investors and their investments.  

60. The main element of FET is investor’s legal expectation which is occurred by the situation 

of host state at the time of investment. Investor’s legal expectation has characteristics that 

are based on circumstances offered by host state at the time of investment71. The legal 

framework of host state, undertakings and representations from host state explicitly or 

implicitly at the time of investment are the basis of the legal expectation of investor72.  

61. Additionally, business environment and statements of states or its organs are able to make 

legal expectation of investor. When an investor undertakes an investment, a host state 

                                                           
68 Articles 3.2 and 3.3 of the Mercurian-Basheera BIT. 
69 Article 3.2 of the BIT. 
70 Vadi, p. 166. 
71 LG&E  ¶ 130. 
72 Dolzer & Schreuer, p.145. 
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through its laws, regulations, declared policies, and statements create in the investor certain 

expectations about the nature of the treatment that it may anticipate from the host state73.  

62. In the present case, to begin with, Respondent seriously suffered from greyscale illness. 

Thus, Respondent tried to find solutions for the treatment of greyscale. Claimant is one of 

the successful company in medical and pharmaceutical sector. By these reasons, 

Respondent made representations that are reasonable cause for building legal expectation 

to Claimant.  

63. To explain the process of representation, legal framework and business environment of 

Respondent, Parties made a product development partnership for HIV/AIDS at the period of 

1999 and 2004. Minister of Health of Mercuria made a press statement to declare the success 

of partnership on 19 June 2004. In following day, the President of Mercuria stated that as 

an assurance in the scope of legal expectation “Mercuria will do away with red tape and roll 

out the red carpet for investors.” on his Twitter platform74. Besides, the National Health 

Agency (NHA) which is directed by Ministry of Health of Mercuria, invited offers from 

pharmaceutical companies for long-term strategic supply of FDC greyscale medicines at 

discounted rates for estimating the requirements of Mercuria. Therefore, the NHA sent an 

invitation to Claimant to offer for supplying its FDC drug.75 

64. As mentioned above, business environment of Respondent is open for companies to make 

investments; thus, Respondent made an undertaking explicitly with the offering LTA to 

Claimant. These all events happened at the time of investment in the context of legal 

expectation. To build a legal expectation of Claimant, “there must be a promise, assurance 

or representation attributable to a competent organ or representative of the state, which may 

be explicit or implicit. The crucial point is whether the state, through statements or conduct, 

has contributed to the creation of a reasonable expectation76”.  

65. On the other hand, the most significant function of legal expectation is calculating to make 

an investment with expectation about stability and predictability. “The foreign investor also 

expects the host State to act consistently, i.e. without arbitrarily revoking any pre-existing 

decisions or permits issued by the State that were relied upon by the investor to assume its 

commitments as well as to plan and launch its commercial and business activities.77” 

                                                           
73 Suez ¶ 222.  
74 Statement of Uncontested Facts, p.29. 
75 Ibid, p.29. 
76 Micula ¶ 669. 
77 Tecmed ¶ 154.  



19 
 

66. Consequently, Respondent is under the obligations of Article 3 of the Mercuria-Basheera 

BIT and FET standards which determined by Article 3.2 of the Mercuria-Basheera BIT. 

The reason for deciding to make an investment for Claimant is linked with legal expectation. 

Claimant has the legal expectation to face reasonable, stable and predictable acts and 

policies from Respondent. Thus, Respondent made representation directly about signing 

LTA with Claimant. 

B. Respondent Breached Article 3 of the Mercuria-Basheera BIT and Violated Fair 

and Equitable Treatment Standard with Enactment Law No: 8458/09 

 

67. According to Article 3.2 of the Mercuria-Basheera BIT, Respondent is under the obligation 

of FET standard, full protection, and security. Therefore, Claimant as an investor has legal 

expectation from the legal framework, business environment, representations and 

undertakings of Respondent as a host state. Therefore Respondent becomes liable to provide 

stability, predictability and be reasonable.  

68. Respondent’s obligation to provide stability and predictability as a result legal expectation 

and FET standard includes not only the policies and acts of an executive body of the 

government but also includes judicial and legislative bodies’ acts and policies. Thus, all 

kinds of bodies of government such as executive, judicial and legislative bodies are under 

the obligation of FET standard because three of them are attributable authorized organs or 

representative of the state.78 

69. Therefore, the tribunal should interpret the meaning of the host state’s obligations in the 

context of legal expectation and having authority to represent the state.  “In addition to the 

State’s obligation to provide a stable legal and business environment, the fair and equitable 

treatment analysis involves consideration of the investor’s expectations when making its 

investment in reliance on the protections to be granted by the host State.79” 

70. Furthermore, Respondent has to consider the legal expectation of Claimant which was built 

at the time of investment in the quality of becoming effective in future. The core of the legal 

expectation is the effectivity after the beginning of investment. Because an investor has to 

decide in the light of legal expectations while making an investment; thus, Respondent has 

to consider legal expectation of Claimant at all times.80 

                                                           
78 Micula ¶ 669. 
79 LG&E  ¶ 127. 
80 Dolzer & Schreuer, p.146. 
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71. In the present case, Article 1 of the Law No: 8458/09 gives High Court of Mercuria an 

authority for granting of patents and licenses if High Court satisfies required conditions.81 

In Article 1.a and 1.b Law No: 8458/09 respectively determines conditions of granting 

licence with unsatisfactory performance and not having an affordable price. After the 

enactment of Law No: 8458/09, High Court of Mercuria granted a license of Claimant to 

HG-Pharma which is Mercurian generic company. 

72. Enactment Law No: 8458/09 and granting Claimant’s license to HG-Pharma are arbitrarily 

unreasonable. However, Respondent made representation to Claimant about making LTA 

and showed undertaking with Clause 6 of the LTA which determined the validity of LTA 

as 10 years.82 In the context of legal expectation, “the element of reasonableness cannot be 

separated from the promise, assurance or representation.”83 Therefore, if a host state builds 

a legal expectation, host state must take into consideration of its obligation at any times.  

73. Consequently, Respondent created legal expectation to Claimant with its representations 

about LTA and undertakings. Main undertakings of Respondent is in the Mercuria-Basheera 

BIT Article 3 since Respondent is always under the obligation of considering full protection 

and security of Claimant. Besides, in particular, Respondent breaches Article 3.3 of the 

Mercuria-Basheera BIT which declares that “each contracting party shall observe any 

obligation...”.84 Claimant calculated its plans and strategies with the Mercuria-Basheera 

BIT and FET standards to decide to make the investment. However, Respondent violated 

its obligations and harmed Claimant with its unreasonable and arbitrary legislation. 

C. Granting Licence to Claimant after the Promulgation of Legislation is Breach of 

Article 3(2) of the Mercuria-Basheera BIT 

 

74. Respondent is under the obligation of the Mercuria-Basheera BIT on protecting and 

promoting of investments. Therefore, Respondent is liable for not only the FET but also 

International IP norms which is result of Mercuria-Basheera BIT. Thus, granting of a license 

of Claimant is breach of the Mercuria-Basheera BIT and violation of IP norms which is 

linked with the Mercuria-Basheera BIT. Respondent is under the obligation of international 

IP norm according to Article 11 of the Mercuria-Basheera BIT and legal expectations of 

claimed in regard to Article 3(2) of the Mercuria-Basheera BIT. 
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75. According to Article 1 (d) of the Mercuria-Basheera BIT, intellectual property rights and 

patents85 are clearly accepted as investments. Patents are a type of IP, governed by both 

national statutes and international instruments such as the Paris Convention and the TRIPS 

Agreement.86 In several investment arbitrations, investors have claimed that measures 

adopted by the host state and affecting their investments are illegal under numerous 

international IP agreements and it is a violation of the FET standard.87 Therefore, investors 

naturally have a legitimate expectation that undertakings, obligations, domestic and 

international norms will not be breached by the host state. 

76. International IP norms such as TRIPS, Paris Convention are effective in the present case 

due to BIT. Article 11 of the Mercuria-Basheera BIT is titled as the application of other 

rules. According to Article 11 of the Mercuria-Basheera BIT, Claimant can appeal to 

international norms if protection of related international norms are more favorable than 

protection of BIT.  Article 11 of the Mercuria-Basheera BIT declares that:  

77. “….entitling investments by investors of the other Contracting Party to a treatment more 

favorable than is provided for by this Agreement, such rules shall to the extent that they are 

more favorable prevail over this Agreement.”88 

78. As it is known, Respondent is a member of many international agreements such as Paris 

Convention and TRIPS. Especially, Respondent has some important responsibilities depend 

on Article 28 and 31 of TRIPS.  Article 31 (h) states that “the right holder shall be paid 

adequate remuneration in the circumstances of each case, taking into account the economic 

value of the authorization”.89 However, The High Court of Mercuria granted HG-Pharma 

the license on 1 April 2010 to manufacture market the drug by paying a mere 1% royalty of 

its total revenues to Atton Boro.90 It is seen that the meaning of paying a mere 1% royalty 

of its total is not “adequate remuneration”. Therefore, Respondent clearly breached Article 

28 and 31 of TRIPS.  

79. FET standard and legal expectation are based on legal and business environment of the host 

state. Claimant has reasonable and legal expectation about protection and promotion of IP 

related issues because Respondent is a member of TRIPS and the Paris Convention. Being 

a member of international constitutions or international norms are elements of the business 
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environment and legal framework of hosts state to build legal expectation.  If the host state 

is party to international intellectual property agreements such as the TRIPS Agreement, the 

Paris Convention and the Patent Cooperation Treaty, an investor is justified in having a 

legitimate expectation that the state will not violate such agreements.91 

80. In the circumstances that IP rights seen as an investment, those rights are also accepted 

under the protection of other investment elements: 

81. Eli Lilly a pharmaceutical company invoked investment claims under UNCITRAL rules, 

on the ground that the patent invalidation by a Canadian Court violated a principle of fair 

and equitable treatment, including Lilly’s legitimate expectation about the treatment of its 

investment.92  

82. As it is seen, NAFTA contains an international norms and Canada is a party to the NAFTA. 

Therefore, the host state’s obligation under other international treaties on intellectual 

property can be taken into consideration in the disputes before arbitral tribunals. The TRIPS 

Agreement, for instance, can thus provide “interpretive background” to inform investment 

treaty standards.93 While international investment law shall not be used to enforce other IP 

treaties, arbitral tribunals still have to consider these other treaties in the arbitration.94 

83. To conclude, Respondent not only has responsibilities under the Article 3 and 11 of BIT but 

also is obliged to comply with international IP norms such as TRIPS and Paris Convention. 

Respondent is a member of TRIPS. It is obvious that Claimant relied on the legitimate 

expectation that Respondent will not breach of the TRIPS and other international IP norm 

while investing in the host state with its patent. It means that breach of international IP norm 

shall be seen as a part of the legal expectation of FET. Therefore Article 3 (2) and 11 of the 

Mercuria-Basheera BIT are breached by Respondent. 

 

II. RESPONDENT IS RESPONSIBLE FOR THE CONDUCT OF THE HIGH 

COURT OF MERCURIA UNDER ASRIWA AND ARTICLE 3(2) OF THE BIT 

 

83. First and foremost, Claimant holds the position that Respondent is responsible for the actions 

of the High Court of Mercuria since the international obligations arising from the BIT are 

breached and are undoubtedly attributable to the Mercuria. To prove that, the prerequisites of 

state responsibility and relevance of ILC’s Articles on State Responsibility will be examined 
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(Section I). In the following, led by the Preamble, the matter at hand will be the determination 

of Mercuria’s international obligation of fair and equitable treatment under Article 3 of BIT 

in the form of preventing denial of justice (Section II). 

A. Prerequisites of State Responsibility are Met by Respondent in the Present Dispute  

 

84. The modern law of state responsibility is generally regulated under International Law 

Commission's Articles on State Responsibility for Internationally Wrongful Acts (ASRIWA) 

which is understood as the reflection of customary international law. Article 2 of ASRIWA 

requires that “breach of an international obligation and attribution are necessary and sufficient 

for the international responsibility of a State to arise”.95 

85. On the other hand, one should also take notice of the applicability of ILC’s Articles on State 

Responsibility in the context of investment treaty arbitration. Although Part Two of the 

ASRIWA does not apply to investor-state disputes, “Part One is applicable to all international 

obligations of the State and not only those owed to other States”.96 In other saying, 

determination of two main pillars of state responsibility for the dispute between Atton Boro 

and Mercuria would still fall under the scope of the ILC’s Articles. 

1) Wrongful Conduct of the High Court of Mercuria is Attributable to 

Respondent under ILC’s Articles on State Responsibility 

 

86. In the case at hand, the primary concern that needs to be clarified is the issue of attributability 

i.e. whether the conduct of the Mercurian High Court can be considered as an act of State. The 

greater part of the cases and scholarly writings forthrightly acknowledge that domestic courts 

are inherent organs of the State. Therefore, it has mostly found by the investment tribunals 

that States can be conveniently held accountable for the acts of their judicial organs.97 Since 

Article 4 of ASRIWA makes no distinction between organs of the State based on their 

functions, it is beyond a shadow of doubt that “actions of courts are attributable to the state”.98  

87. In conclusion, there shall be no real dispute in regards to the High Court being a judicial organ 

of the Mercuria in the present case and conduct of this organ is attributable to the Respondent. 
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2) Lex Specialis Takes Precedence over ILC’s Articles and Mercuria-Basheera 

BIT Governs the Determination of Breached International Obligation  

 

88. One should also bear in mind that applicability of ILC Articles on State Responsibility is 

dependent on whether the issues covered by the Articles overlap with the ones that parties 

agreed on between themselves. Thus, as shown under Article 55, ILC Articles have a 

‘residual character’ and applied only in the absence of lex specialis between the parties.  

89. It is also accepted that “international investment treaties provide a lex specialis, which may 

replace, coexist with, or restate customary international law”.99 Despite Mercuria-Basheera 

BIT does not offer a binding definition in regards to the attribution, Article 3 of BIT –as lex 

specialis- should govern the determination of a breach of international obligation. On this 

basis, Mercuria’s breach of its international obligation will be examined under its obligation 

of fair and equitable treatment in the form of preventing denial of justice that arising from 

Article 3(2) of the BIT. 

B. Respondent Incurs International Responsibility Under Fair And Equitable 

Treatment Standart Through the Conduct of its Judicial Organs that Amounts to 

Denial of Justice 

 

90. To begin with, Claimant contends that actions of the High Court of Mercuria in the 

enforcement proceedings of the Award constitute a denial of justice and on this basis, 

Respondent incurs international responsibility. Authorities of the international investment law 

reached the absolute consensus on denial of justice is being a vital element of fair and 

equitable treatment standard even without such a specific reference.100 At this stage, taking 

the exclusive application of BIT through Article 55 of ASRIWA and denial of justice's 

recognized relation to FET standard into consideration, the issue at hand should be governed 

by Article 3(2) of the BIT. Article 3(2) of the Mercuria-Basheera BIT reads that: 

Investments and returns of investors of each Contracting Party shall at all times be 

accorded fair and equitable treatment and shall enjoy full protection and security in the 

territory of the other Contracting Party.101  
 

91. Traditionally, Vienna Convention on Law of Treaties (VCLT) is the main tool for interpreting 

international agreements. Articles of the Mercuria-Basheera BIT will also be governed by the 
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rules of VCLT since both Parties are signatory states of the Convention.102 Despite Republic 

of Mercuria has not ratified the agreement yet, VLCT will be considered as it has entered into 

force between the Parties in the subject matter. Because it is acknowledged that if a State 

representative dissents from the discernment that his/her signature is to be taken for consent 

to be bound, then the representative “should make this intention clear to his or her 

counterparts, e.g. signing subject to ratification”.103  

92. Upon the given scope of the VCLT, Claimant’s intent is to align the interpretation of the 

Mercuria-Basheera BIT with the obligation of fair and equitable treatment of Article 3(2). 

Claimant assents to the fact that wording of preambles offer means of interpretation rather 

than binding obligations. Further, in the Lauder case, Tribunal found a close link between 

preamble of the BIT and the fair and equitable treatment clause while detecting object and 

purpose of the treaty.104 On the other hand, in connection with the FET clause, preamble of 

Mercuria-Basheera BIT clarifies that parties recognize the importance of “providing effective 

means of asserting claims and enforcing rights with respect to investment under national 

law”.105 The key aspect lies in Chevron case as Tribunal resorted to a binding article reads the 

verbatim adaptation of words and found Ecuador responsible for their courts’ undue delay of 

14 years.106 

93. Moreover, it is extensively employed by claims tribunals that the term ‘denial of justice’ is 

coextensive with the general notion of state responsibility for harm to aliens.107 In the Azinian 

case, it is established that denial of justice exists “if the relevant courts refuse to entertain a 

suit, if they subject to undue delay, or if they administer justice in a seriously inadequate 

way”.108  

94. Even though the Respondent claims that the Atton Boro did not experience an egregious 

violation of due process in the proceedings109, Claimant submits the total opposite under given 

circumstances. In the case at hand, it is obvious that the judicial organs of the Mercuria have 

subjected the proceedings to undue delay, misapplied the Mercurian procedural law and 

decided on the jurisdiction improperly. Each one of all gave rise to denial of justice and led to 

the non-enforcement of the Award for over eight and a half years and up to the present.  
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95. It will be proven on three different grounds that if the listed hardships below were prevented, 

Claimant would not be the subject of denial of justice. NHA's endless delay tactics, on the 

other hand, will not be mentioned due to the fact that it was Court's responsibility to prevent 

denial of justice. 

1) Baseless Adjournments Given by the High Court of Mercuria Constitutes 

Denial of Justice 

 

96. Primarily, one of the most frequent obstacles to justice is the groundless adjournments sought 

by the courts that lack legal reasoning. Accordingly, Victor Pey Casado case highlighted that 

seven years of delay in domestic proceedings must be characterized as denial of justice.110 

97. One can observe from the record of the enforcement application that Mercurian High Court 

adjourned the hearings five times based solely on the ‘lengthy arguments in other cases’.111 

However, the density of workload of a judicial organ cannot exempt a party from being liable 

for denial of justice through the overdue process. Therewithal, El Oro Mining tribunal 

concluded that denial of justice exists in casu a claim is pending for nine years waiting for a 

court decision: 

The amount of work incumbent on the Court and the multitude of law suits with which 

they are confronted, may explain, but not excuse, the delay. If this number is so 

enormous as to occasion an arrear of nine years, the conclusion cannot be other than the 

judicial machinery is defective.112 
 

98. As the unwarranted adjournments given by its High Court single-handedly languished the case 

over nine months and cumulatively nine years, by also taking the case law into consideration, 

it is certain that Respondent has given rise to denial of justice. Consequently, Claimant claims 

that Respondent breached its obligation of fair and equitable treatment under Article 3(2) of 

BIT due to unreasoned delays of the enforcement proceedings. 

2) Republic of Mercuria Incurs State Responsibility for Breaches of Mercurian 

Procedural Law  

 

99. Besides the above, NHA as defendant breached Mercurian Procedural Law on four occasions 

in the proceedings and eluded because of the fact that the Court was unwilling to acknowledge 

the violations of law.113 Put it differently, The High Court abstained from rendering a decision 

based on four different breaches of procedural law by NHA that would end the proceedings 
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immediately in favour of the Claimant. Putting aside the fact that these breaches were solid 

legal grounds for enforcing the Award timeously, Court’s refusal of Claimant’s objection 

caused another delay of about ten months.  

100. As distinct from the denial of justice, courts’ non-compliance with the domestic law entails 

state responsibility if three conditions are satisfied. The violation of municipal law must be 

“flagrant and inexcusable”, decision must be rendered by “a Court of last resort” and must 

cause “palpable injustice”.114 Claimant asserts that all three requirements of state liability are 

present in the case at hand. It is evident that no court which was both honest and competent 

would ignore four inexcusable breaches of procedural law which were directly decisive on the 

very pursuance of the proceedings. At this stage, Respondent incurs state responsibility by 

means of passive and erroneous conduct of competent High Court. 

3) Improper Exercise of Jurisdiction by the Respondent Has Also Violated the 

Article 3(2) BIT  

 

101. Third of all, improper use of jurisdiction is one of the main concerns of Claimant in the matter 

of undue process in the present case. Suitably, it is strongly emphasized by investment 

tribunals and the doctrine that ‘maintaining a stable and predictable legal framework’ is an 

essential part of fair and equitable treatment.115  

102. Records of the enforcement application reveal that two decisions of the Supreme Court in 

regards to Commercial Courts Act has changed the area of jurisdiction of the enforcement 

proceedings twice. Following the adoption of new Commercial Courts Act, Claimant itself 

requested to transfer the case to a Commercial Bench in good faith, trying to comply with two 

related judgments of the Supreme Court dated 12 April 2012. Even the Commercial Bench 

that has the exclusive competence confirmed that it had jurisdiction to hear enforcement 

applications under new Act.116  

103. Nevertheless, Mercurian Supreme Court eventually deviated from the certain interpretation of 

the Act and decided to return all of the enforcement applications to regular benches. In this 

matter, Claimant shares the opinion of PSEG tribunal in regards to fair and equitable 

treatment: “Stability cannot exist in a situation where the law kept changing continuously and 

endlessly, as did its interpretation and implementation”.117 Likewise, Claimant asserts that 
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Respondent flagrantly breached Article 3(2) of BIT due to the misleading conduct of the 

judicial organs on the interpretation of the Mercurian procedural law. 

104. Consequently, under the guidelines of ASRIWA and BIT, Claimant submits that Mercuria is 

responsible for its judicial organs in the present dispute. 

ISSUE 3: MERCURIA HAS VIOLATED ARTICLE 3(3) OF BIT BY 

BREACHING ITS OBLIGATIONS THAT UNDERTAKEN TO OBSERVE 

 

105. Initially, Respondent acted noxiously in regard to its obligations while terminating Long 

Term Agreement that was concluded with Claimant. The present condition led to existence 

of violation of BIT Article 3(3) in the points of view; unilateral termination of LTA (I), 

promulgation of national legislation for the use of patented inventions without any 

permission of the owner (II) and non-enforcement/long delay of arbitral award for the sake 

of Claimant (III). 

I. Unilateral Termination of the LTA by NHA Constituted an Explicit Violation of 

Umbrella Clause by Respondent 

 

106. Atton Boro, as a proper investor, set up its bona fide productive commencement relying on 

Long Term Agreement (“LTA”) that concluded with National Health Agency (“NHA”). 

Notwithstanding, on 10th June 2008, ex parte termination of LTA by NHA gave way to 

Mercuria’s failure of compliance with its obligations.118  

107. In the Republic of Mercuria and Kingdom of Basheera BIT Article 3(3) penned under the 

heading of “Promotion and Protection of Investments” reveals international liability of 

Respondent: “Each Contracting Party shall observe any obligation it may have entered into 

with regard to investments of investors of the other Contracting Party”. As an ancient 

definition Article 3(3) is called “umbrella clause”. The totally same wording of the Article 

also was used in different BITs such as Greece-Argentina Article 2(3), Hong Kong- 

Australia Article 2(2), Hong Kong-Japan Article 2(3), Denmark-Korea Article 3(2). As 

emphasized in different international investment agreements, these sorts of wordings 

accepted as umbrella clauses from tribunals.119 

108. An umbrella clause in a treaty protects a contract that an investor has entered into with the 

host state and is an expression of the maxim pacta sunt servanda.120 In other words, an 
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umbrella clause elevates responsibility for breaches of the investment contracts to 

international law liability. In the award of CMS v. Argentina tribunal put forth that:  

[…] the Respondent is correct in arguing that not all contract breaches result in breaches 

of the Treaty. Purely commercial aspects of a contract might not be protected by the 

treaty in some situations, but the protection is likely to be available when there is a 

significant interference by governments or public agencies with the rights of the 

investor.121 
 

109. From this point of view, due to NHA is an official authority and possess governmental 

powers on the public health in Mercuria, Respondent is under liability of contract and BIT 

violations. 

110. Owing to the unilateral termination of LTA, Claimant incurred loss and Mercuria breached 

the umbrella clause just as tribunal decision in SGS v. Paraguay case. In this case, the 

contract which was in force between state and investor for 15 years mutually terminated by 

the means that Paraguay did not fulfil its obligations arising from the contract. Therefore, 

the Tribunal decided it has jurisdiction over the case and conviniently found that the 

allegations of umbrella clause summoned by SGS with adjudging breach of the BIT.122 

Moreover, in this case, Tribunal argued that to decide a breach of umbrella clause there is 

not need of an existence of abuse of using powers by state.  

111. Even if the principle of “privity of contract” claims would be summoned from Respondent 

due to condition of the Parties as proper investor and a legal entity of Host State, objections 

should be denied. At this juncture, one needs to state that principle of privity of contract 

which can affect the issue of application umbrella clause in the present case. 

112. In general, umbrella clauses are applied between dispute of parties as state and foreign 

investor. On the state’s side, the party to the contract may be state entity or a territorial 

subdivision rather than the state itself. As the author stated that in the case of Noble Ventures 

v. Romania there is a contract concerned between Claimant and Romanian “State Ownership 

Fund” as a legal separate legal entity.123 Further, the tribunal reached the conclusion that:  

[…] contractual conduct of the Fund had to be attributed to the Romanian Government 

in view of granting governmental power to Fund. For the purposes of attribution the 

distinction between commercial acts and sovereign acts had no relevance. Following, 

umbrella clause was applicable to the contract.124  
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113. On the other hand, in reply to allegations of Respondent on Claimant being a mailbox 

company, there are number of arguments that should be considered on behalf of Claimant.125 

First and foremost, there is a need to start off with wording of Article 3(3) of BIT: The 

umbrella clause applies to (i) “any obligation”, (ii) that Mercuria “may have entered into 

with regard to”, (iii) Atton Boro’s –as investor of other contracting party- “investments”. 

Therefore, due to the plain language of the treaty’s umbrella clause, it does not require privity 

between Mercuria and Claimant as so in the case of Burlington Oil v. Ecuador.126  

114. In Garanti Koza v. Turkmenistan, the Claimant had entered into a contract to construct 

highway bridges with a state-owned enterprise which acted as an organ of the State. Claimant 

alleged some violations of contract about payment and open invoices as contractual 

obligations. Tribunal concluded, the clause was better understood as covering the breach of 

a contractual obligation “especially where the immediate cause of the breach is an action by 

an organ of the state other than the agency that is the party to agreement”. Consequently, the 

Tribunal found that the Respondent had violated its obligations under the umbrella clause.127 

115. The state-owned agency acted has support in governmental sovereign powers while violating 

the contractual obligations likewise Mercuria’s done. NHA, as Respondent’s legal entity, 

violated its contractual obligations via termination of LTA in favour of Respondent. Also in 

the case of Continental Casualty v. Argentina: The investor’s local subsidiary had entered 

into a number of contracts with Argentina. The Claimant invokes umbrella clause in the 

respect of the contracts. Tribunal left no doubt that the umbrella clause covered contracts 

concluded by the investor’s subsidiary.128 Thus, it must be accepted that there is an extension 

of umbrella clause. It does not matter whether it is a person or entities other than foreign 

investors themselves. In this respect, Atton Boro is not a mailbox company as denoted 

before, even if it is, investor’s subsidiary is also accepted for invoking of the umbrella clause. 

Taking all into account of these, Respondent’s privity of contract allegations must be fallen. 

II. Lack of Observation of Obligations Related to Claimant’s Patent is a Blatant 

Violation of Umbrella Clause    

 

116. The other side of the termination of LTA is related to a patent issue which Claimant held the 

granted license for Valtervite in Mercuria, 1998. On the 10 October 2009, Mercurian 
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government promulgated an amendment to intellectual property law with a national 

legislation in the official gazette.129 By virtue of this legislation, it was rendered possible that 

the license of Valtervite can be used by “any person interested may take an application to 

High Court of Mercuria” without the authorization of the owner. 

117. Claimant was made its investments with utmost good faith and relying on the law of 

intellectual property in Mercuria would protect granted licenses. As Dolzer and Schreuer 

indicate that umbrella clauses are not restricted to contractual obligations but are capable of 

protecting obligations of the host state assumed unilaterally through legislation or executive 

acts.130 In the present case, Claimant’s intellectual property rights have been breached by the 

current national presidential legislation and observation of obligations of Mercuria about 

investments thereby failed.  

118. As it has been mentioned earlier, a granted patent is an investment according to BIT. 

Therefore, violation of obligations to the patent is a violation of umbrella clause. Because of 

this, umbrella clauses determine the scope of state undertakings included state domestic law. 

Likewise in the Philip Morris v. Uruguay tribunal, Claimant alleged that: “Uruguay has 

committed to ensure the full range of rights that trademark holders enjoy in Uruguay with 

the BIT through Uruguay’s decision to those commitments when it enacted measures 

restricting Claimant’s products.”131 In this case, congruently, Uruguayan government made 

some sort of restrictions affectingly Claimant’s trademark registration. A trademark, as well 

as patent, is an investment in the Switzerland- Uruguay BIT which includes an umbrella 

clause. Hence, Claimant objected to the legislative regulation harming its own trademark on 

the occasion of violation of umbrella clause in BIT.  

119. In another ICSID tribunal, LG&E v. Argentina involved an umbrella clause and the case 

concerned the abrogation of rights granted to investors under a Gas Law and its 

implementing regulations. However, these laws related to gas and regulations became 

obligations [...] that give rise to liability under the umbrella clause” of the treaty.132 Then 

tribunal could found these legislation movements of government contained obligations in 

the sense of umbrella clause.133 It should not have forgotten that states are using regulatory, 

governmental powers when promulgating a lex. Thus, they must behave accordingly 

undertakings umbrella clause of the BIT.  
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120. The Tribunal in Sempra Energy International v. Argentina noted that the dispute arose from 

“how the violation of contractual commitments with the licensees [Sempra] …impacts the 

rights of the investor claims to have in the light of the provisions of the treaty and the 

guarantees on the basis of which it made the protected investment”. 134 In this case, it 

recognized that these contractual claims were also treaty claims and was reinforced in its 

view by the fact that BIT includes the specific guarantee as umbrella clause.  

III.  Non-Enforcement of the Arbitral Award Has Violated Umbrella Clause in the BIT 

 

121. The following of termination of the LTA, Atton Boro invoked a commercial arbitration 

under LTA and obtained an award in the favor of itself.135 Claimant sought remedies from 

the courts of Mercuria to enforce the Award. Although Claimant has followed the proper 

procedure to enforce the Award in the courts of Mercuria, it has not enforced or recognized. 

122. Respondent is an active party of Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (New York Convention, 1958).136 Article III of the Convention states that:  

Each Contracting State shall recognize arbitral awards as binding and enforce them in 

accordance with the rules of procedure of the territory where the award is relied upon, 

under the conditions laid down in the following articles.137 

 

123. In this respect, Respondent has an international obligation to enforce the arbitral awards 

which Mercuria is a party. After the termination of LTA, Claimant sought to enforce the 

given commercial award in proceedings in the High Court of Mercuria but it remained 

inconclusive. Due to the before mentioned reasons, non-enforcement of the arbitral award 

constitutes a breach of the umbrella clause of BIT. A middle approach on this subject matter 

expressed by T. Walde follows as:  

The contracts made with government or subject to government powers if the 

government exercised it particular sovereign prerogatives to escape from its contractual 

commitments or interfere in a substantial way them than the umbrella clause has a 

role.138  
 

124. Additionally, in the Bivac v. Paraguay case, Claimant maintained that umbrella clause 

(Article 3(4) of BIT) could be applied to all types of contracts in respect any sort of breach of 

the State as a contracting party, in line with the “object and purpose of the treaty to protect 

investment”. Furthermore, if the local court’s decisions cannot be complied by State, umbrella 

                                                           
134 Sempra Energy, Decision on Objections to Jurisdiction, ¶ 100. 
135 Notice of Arbitration, ¶ 125. 
136 Procedural Order No.2 ¶1500. 
137 Article III of the New York Convention. 
138 Yannaca-Small , p.109 
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clause claims are admissible.139 Conclusively, because of the non-compliance or delay tactics 

employed by Mercuria the State held liable itself on the grounds of umbrella clause of BIT.  

                                                           
139 BIVAC, Decision of the Tribunal on Objections to Jurisdiction, p.53 
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REQUEST FOR RELIEF 

 

For the above-mentioned reasons, the Claimant respectfully request the Tribunal  

 

a) To find that:  

1. The Tribunal has jurisdiction to hear the case and Claimant’s claims are admissible; 

2. The Respondent is liable for violations of the BIT, including failure to accord fair and 

equitable treatment to the Claimant and failure to observe its obligation towards the 

Claimant’s investment; 

3. Claimant is entitled to reimbursement for all the costs of these proceedings, including all 

legal and other professional fees and disbursements; 

 

 

b) Order the Respondent: 

1. To pay damages to the Claimant for the losses caused as a consequence of the violation 

valued at no less than USD 1,540,000,000; 

2. To made payment of pre-award interest and post-award interest at a rate to be fixed  by the 

Tribunal; 

3. Grant such further relief as counsel may advise and that the Tribunal deems appropriate. 

 

 

 

Respectfully submitted on 18 September 2017 by 

Team Lachs 

 

On behalf of the Claimant 

Atton Boro Limited 

 


