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MEMORIAL FOR CLAIMANT 

1. In accordance with the Permanent Court of Arbitration Rules (“PCA” and “PCA Rules”), 

Atton Boro Limited (“Atton Boro” or “Claimant”) respectfully submits this Memorial in the 

proceedings against the Republic of Mercuria (“Mercuria” or “Respondent”) arising out of 

the Bilateral Investment Protection Agreement between the Republic of Mercuria and the 

Kingdom of Basheera (the “BIT” or the “Mercuria-Basheera BIT”), to which both 

Respondent and Claimant’s home State are signatories. 

STATEMENT OF FACTS 

2. Claimant, a healthcare company incorporated under the laws of the Kingdom of Basheera 

(“Basheera”), invested in Mercuria in 1998 under the protection of the Mercuria-Basheera 

BIT.1 Ever since, Claimant has done nothing but supply the Mercurian people with preventive 

and curative treatment of diseases at discounted rates.2 Claimant first partnered with 

Respondent through the National Health Authority (“NHA”), a public vehicle created by 

Respondent to implement its health policies.3 Under this initial five-year Comprehensive 

HIV/AIDS Partnership, 30,000 Mercurian patients were able to obtain access to affordable 

ARV treatment at a 50% discount rate.4 

3. On 15 April 1998, Claimant acquired the Mercurian Patent for Valtervite (the “Patent”) in 

exchange for shares.5 Valtervite is the essential component to create Sanior, Claimant’s 

revolutionary fixed-dose combination drug used to treat greyscale, a chronic disease.6 For this 

reason, and given Claimant’s role in the prosperous five-year health plan,7 the NHA requested 

Atton Boro’s aid to treat greyscale. In fact, in May 2004, it invited Claimant to make an offer 

to supply Sanior.8 Consequently, Claimant entered into a Long-Term Agreement (the “LTA”) 

with the NHA in June 2005.9 Under the LTA, the NHA was able to purchase Sanior at a 25% 

                                                 
1 PO3, 1572-1575. 
2 UF, 895; Notice of Arbitration, 113.  
3 PO3, 1591-1594; Annex No. 2, 1255-1257. 
4 Annex No. 2, 1261-1264. 
5 PO3, 1574-1575; UF, 861-862; Notice of Arbitration, 113-115. 
6Annex No. 3, 1298-1299. 
7 Annex No. 2, 1261-1266. 
8 UF, 891-892.  
9 UF, 892-894. 
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discounted rate and agreed to place periodical purchasing orders. Positive results were soon 

evident. As stated by the NHA, the majority of patients in Mercuria successfully transitioned 

to the more effective Sanior treatment.10 

4. In 2006, the NHA admitted it had grossly underestimated the number of greyscale cases in 

Mercuria.11 Indeed, Sanior’s target market dramatically increased.12 Consequently, the NHA 

increased its demand for Sanior under the LTA on a quarterly basis.13 In order to meet the 

demand for greyscale and bolster its production, Claimant purchased both land and machinery 

to expand its manufacturing unit.14  

5. Considering these circumstances, Claimant offered a further 10% discount for the remaining 

period of the LTA. Unwilling to negotiate, the NHA threatened to terminate the LTA unless 

it received an additional 40% discount which in total amounted to a 65% discount on Sanior’s 

market price.15 Respondent’s threat became real on 10 June 2008 when it terminated the 

LTA.16 However, in 2009, an arbitral tribunal confirmed that the LTA had been unlawfully 

and prematurely terminated by rendering an award in Claimant’s favor worth USD 

40,000,000 (the “Award”).17 

6. Respondent went on to implement a series of measures that put an end to Claimant’s 

investments in Mercuria. First, Respondent delayed the enforcement of the Award, which has 

been pending for seven years to this day.18 Second, the President of Mercuria promulgated 

National Law No. 8458/09 (the “Law”) which allowed the use of patented inventions without 

the authorization of the patent holder.19 As a consequence, HG-Pharma, a local manufacturer 

which is half-owned by Mercuria,20 was granted a compulsory license (“CL”) to manufacture 

Valtervite.21 The CL was granted for an undetermined period of time in a fast-track 

proceeding before the High Court of Mercuria (the “Court”). On top of this, Claimant was 

                                                 
10 Annex No. 3, 1351-1353. 
11 UF, 918-921. 
12 Annex No. 3, 1341-1343. 
13 UF, 916-917.  
14 UF, 916-918.  
15 UF, 923-925. 
16 UF, 930-931. 
17 Notice of Arbitration, 125-128; UF, 930-934.  
18 Notice of Arbitration, 134; PO3, 1595. 
19 UF, 944-946. 
20 PO3, 1596-1597. 
21 UF, 947-950. 
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entitled to a mere 1% royalty of HG-Pharma’s total earnings.22 These unreasonable measures 

resulted in the evisceration of Claimant’s business. Its decision to stop selling Sanior in 

Mercuria in February 2015 was a necessary and predictable consequence.23 

  

                                                 
22 UF, 951-952. 
23 UF, 963-964. 
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SUMMARY OF ARGUMENTS 

7. Jurisdiction. Contrary to Respondent’s allegations, this Tribunal has jurisdiction to 

adjudicate upon the present dispute. First, each of Claimant’s investments are subsumed under 

Art. 1(1) of the BIT which contains a list of protected investments. Moreover, Claimant made 

a series of intertwined investments that must be protected as a whole. Second, Claimant is a 

protected investor that cannot be denied the benefits of the BIT as the cumulative 

requirements set out in Art. 2(1) are not fulfilled. Indeed, Claimant is a corporation with 

substantial business activities in Basheera. 

8. Merits. First, the acts of the NHA must be attributed to Respondent. Thus, by virtue of Art. 

3(3) of the BIT, the unlawful termination of the LTA, decided by the competent arbitral 

tribunal, amounts to a violation of the BIT. Second, Respondent failed to guarantee Claimant 

a fair and equitable treatment (“FET”) in the terms of Art. 3(2) of the BIT through a series of 

measures. As such, Respondent frustrated Claimant’s legitimate expectations and failed to 

provide effective means for the enforcement of the Award. Moreover, Respondent arbitrarily 

modified and enacted Mercuria’s intellectual property (“IP”) regulation without conforming 

with the standards contained in the Agreement on Trade-Related Aspects of Intellectual 

Property Rights (“TRIPS” or “Agreement”). 
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PART ONE: THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED 

BY CLAIMANT  

9. Claimant’s commercial presence in Basheera is undeniable. It was incorporated in Basheera 

by its mother company to carry out business operations in South American and African 

countries,24 which it has successfully been doing since 1998.25 It was through its office in 

Basheera that Claimant went into various long-term collaborations with States and State 

agencies.26 The key to Claimant’s success are the patents it holds in different jurisdictions,27 

among them the Patent. Under the Patent, Claimant obtained the exclusive right to produce 

Valtervite, Sanior’s active component.28  

10. Given Valtervite’s high quality and effectiveness29 and Claimant’s unique knowhow, 

Respondent chose to partner with Claimant to supply Sanior in Mercuria by entering into the 

LTA. Throughout the years, the NHA increased its demand for Sanior on a quarterly basis.30 

In order to fulfil this growing demand, Claimant went on to expand its manufacturing unit in 

Mercuria by purchasing additional land and machinery.31 In other words, Claimant joined 

efforts with the Mercurian population in the fight against greyscale.  

11. Now –and even after an arbitral tribunal confirmed the LTA’s unlawful termination– 

Respondent alleges that Claimant is not entitled to invoke this Tribunal’s jurisdiction under 

the BIT.32 However, the Tribunal has and should exercise jurisdiction over the present dispute 

as (I) Claimant’s transactions, assets and activities constitute a protected investment and (II) 

Claimant is an investor which cannot be denied the benefits of the BIT. 

I. Claimant has made a protected investment under the BIT 

12. This Tribunal has jurisdiction ratione materiae as Claimant has made a protected investment 

under Art. 1 of the BIT, since (A) Art. 1(1) of the BIT provides the criterion to assess the 

                                                 
24 UF, 860-861. 
25 UF, 859; PO3, 1572-1573. 
26 UF, 866-868. 
27 UF, 861-862.  
28 Notice of Arbitration, 113-115. 
29 UF, 854-855.  
30 UF, 916-917.  
31 UF, 900 and 917-918.  
32 Response to Notice of Arbitration, 474-475 and 478-479.  
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existence of an investment, and (B) Claimant’s transactions, assets and activities are 

encompassed in the BIT’s definition of investment. 

A. The BIT contains a self-sufficient definition of investment 

13. The definition contained in Art. 1(1) of the BIT should be the Tribunal’s primary guidepost 

in order to determine whether Claimant has made a protected investment. 

14. Art. 1(1) of the BIT defines investment in non-exhaustive terms. It contains an explicit list of 

assets that, if existent, must be considered investments. This list is preceded by the phrase “in 

particular, though not exclusively”, implying that the list is merely illustrative. 

15. If an asset is not listed in Art. 1(1), the BIT provides a broad and generic definition of 

investment. Investment means any kind of asset held or invested directly or indirectly in the 

territory of one Contracting Party by an investor of the other Contracting Party. This definition 

is very broad, even the broadest among similar definitions in other BITs.33 Respecting this 

definition means fulfilling the parties’ expectations and increasing the predictability of dispute 

settlement procedures.34 

16. For these reasons, the Tribunal must first consider whether an asset is listed under Art. 1(1) 

of the BIT. In any case, if it is not expressly included in the list of Art. 1(1), it may still be 

encompassed by the broader definition of investment provided by the BIT. 

B. Claimant’s assets qualify as protected investments under the BIT 

17. Claimant invested in Mercuria through the Patent, its knowhow, the development of a 

manufacturing unit, the purchase of additional land and machinery, the LTA and the Award. 

As such, (1) each transaction, activity or asset originally held or invested by Claimant is 

subsumed under Art. 1 and (2) all rights with regards to Atton Boro’s business activity must 

be protected as a whole in order to properly preserve Claimant’s investment. 

1) Claimant’s assets are subsumed under the definition of investment provided by 

the BIT  

                                                 
33 White Industries, ¶7.3.1.; Bayindir, ¶113; Saipem, ¶121; CMS I, ¶72; MCI, ¶164; AES, ¶88. 
34 Tokios Tokelés, ¶40. 



 

 7 

18. Claimant’s investment in Mercuria includes the Patent, the knowhow it implies, the 

manufacturing unit, the additional land and machinery for producing Sanior, the rights 

conferred by the LTA and the Award. Each is included under the definition of investment 

contained in the BIT. 

19. First, the Patent is encompassed by Art. 1(1)(d) of the BIT, which expressly lists “patents” 

within the list of protected investments. Analogously, in Eli Lilly, when confirming its 

jurisdiction, the arbitral tribunal considered the patents for two pharmaceutical drugs as 

investments under NAFTA, whose Art. 1709, similarly to Art. 1(1) of the BIT, expressly 

refers to “patents”.35 In this vein, the Patent that Claimant acquired by exchanging shares to 

Atton Boro and Company36 constitutes a protected investment and so is the knowhow it 

implies.37 

20. Second, both the manufacturing unit for Sanior and the additional land and machinery 

constitute investments as Art. 1(1)(a) of the BIT includes “movable or immovable property 

and any related property rights”. As both assets qualify as immovable and movable property, 

respectively, they are protected investments under the BIT. 

21. Third, the LTA is included within Art. 1(1)(e) of the BIT, as it expressly considers as 

investments “rights, conferred by law or under contract, to undertake any economic and 

commercial activity”. Under the LTA, Claimant was entitled to carry out the production and 

commercialization of Sanior in exchange for periodical payments issued by the NHA.38 Thus, 

Claimant’s rights pursuant to the LTA constitute a protected investment. 

22. Respondent did not contest this Tribunal’s jurisdiction over the claims in relation to the Patent, 

Claimant’s knowhow, the manufacturing unit, the additional land and machinery for 

producing Sanior, nor the LTA. However, Respondent contends that the Award itself does 

not qualify as an investment.39 

                                                 
35 Eli Lilly, ¶480. 
36 PO3, 1574-1575. 
37 BIT, Art. 1(1)(d). 
38 UF, 895-896. 
39 Response to Notice of Arbitration, 474-476. 
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23. This objection is misleading. The Award is expressly included in Art. 1(1)(c) as it considers 

“claims to money” to be investments under the BIT. In Anglia, where the enforcement of an 

award was precluded due to judicial misconduct, the tribunal found it had jurisdiction since: 

In their ordinary meaning, the words “claims to money” encompass 

a party’s right under an award to be paid a sum of money, a right 

that can be pursued in enforcement proceedings.40 

24. Accordingly, the Award, which entitled Claimant to a credit of USD 40,000,000,41 constitutes 

a ‘claim to money’ and must be protected. 

25. In sum, the Patent, Claimant’s knowhow, its movable and immovable property, the rights 

conferred by the LTA and the Award all fulfill the definition of investment contained in Art. 

1(1) of the BIT.  

2) Claimant’s operations in Mercuria must be globally protected 

26. The Award constitutes an integral part of Claimant’s global investment. Failing to protect it 

would mean failing to protect the entire investment. 

27. An investment typically consists of several intertwined operations.42 In CSOB, for instance, 

Slovenia argued that a loan made to the Slovak Collection Company did not qualify as an 

investment. However, the tribunal rejected Slovenia’s interpretation and held that: 

An investment is frequently a rather complex operation, composed 

of various interrelated transactions, each element of which, standing 

alone, might not in all cases qualify as an investment.43 

28. In the present case, this consideration is reinforced by the presence of a transformation clause 

in Art 1(1) of the BIT, which states: “[a]ny change in the form of an investment does not 

affect its character as an investment”. These clauses have been interpreted as aiming to “close 

any possible gaps in the protection of [a protected] investment as it proceeds in time and 

potentially changes form”.44 

                                                 
40 Anglia, ¶151. 
41 Notice of Arbitration, 125-128. 
42 Joy Mining, ¶54; Saipem, ¶110 and ¶114. Similarly, Clasmeier, p.95. 
43 CSOB, ¶72. 
44 Chevron I, ¶183. In similar terms, Frontier, ¶231. 
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29. On this basis, Claimant’s Patent allowed its business in Mercuria to expand by way of the 

LTA and the development of Claimant’s manufacturing unit for producing Sanior. Even more, 

in order to meet its obligations under the LTA, Claimant purchased additional land and 

machinery when the demand for Sanior rose. After Respondent’s unlawful termination of the 

LTA, Claimant obtained the Award in its favor which intended to protect its global 

investment. Hence, Claimant’s rights would be abstract without the enforcement of the 

Award. Accordingly, Claimant’s investments in Mercuria constitute a set of intertwined 

operations that must be globally protected. 

30. Awards constitute the crystallization of existing contractual rights deriving from investors’ 

original investments.45 Hence, if the contractual rights crystallized in an award constitute an 

investment, the award itself must be treated like an investment even if the Tribunal considers 

that it cannot be characterized as such in isolation. In Chevron I, the respondent alleged that 

the claimants’ lawsuits in Ecuadorian courts could not be considered investments on their 

own. The tribunal, however, held that the lawsuits concerned the liquidation and settlement 

of claims relating to the investment.46 As such, it stated that: 

Once an investment is established, it continues to exist and be 

protected until its ultimate ‘disposal’ has been completed – that is, 

until it has been wound up.47 

31. The Award is nothing more but the transformation and embodiment of contractual rights 

arising from the LTA in the terms of Art. 1(1) of the BIT. The opposite would imply opening 

gaps in the protection of Claimant’s investment as a whole, affecting its management and 

use.48 

32. Claimant acknowledges that the GEA tribunal denied arbitral jurisdiction on the grounds that 

awards cannot constitute investments. However, the GEA tribunal’s underlying reasoning was 

that an award could only qualify as an investment if the contract upon which it was based 

constituted an investment itself. In fact, the award in GEA was not considered an investment 

since its underlying contracts –a “Settlement Agreement” and a “Repayment Agreement”– 

                                                 
45 Saipem, ¶127; White Industries, ¶7.6.10; ATA, ¶115; Romak, ¶211. The same has been stated with respect to national 

courts’ decisions: Chevron I, ¶180. 
46 Chevron I, ¶180. 
47 Chevron I, ¶183. 
48 In similar terms, Chevron I, ¶183; Frontier, ¶231. 
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did not qualify as investments. Indeed, the first was a legal act establishing an inventory of 

undelivered goods and recording a debt, and the second only established a means for debt 

repayment.49 The LTA, however, is neither an inventory nor a debt instrument. Verily, it is a 

long-term agreement establishing Claimant’s and the NHA’s rights and duties concerning 

Sanior’s periodical supply and, therefore, amounting to an investment under the BIT. 

Applying the GEA tribunal’s reasoning, the Award would also constitute an investment.  

33. Consequently, the Award must be covered by the protections of the BIT. Interpreting treaty 

provisions otherwise would imply failing to protect Claimant’s investment as a whole. As 

Atton Boro’s investment is constituted by intertwined operations, they can only be protected 

if the Tribunal considers them globally, protecting every asset, transaction and activity having 

occurred during its dynamic life. 

II. Claimant is an investor and must be granted the benefits of the BIT 

34. Claimant must be protected as (A) it fulfills the definition of ‘investor’ stated in Art. 1(2)(b) 

of the BIT and, contrary to Respondent’s allegations, (B) the requirements set forth in the 

BIT’s denial of benefits clause are not met. 

A. Claimant is a protected investor pursuant to the BIT 

35. Claimant fulfills the definition of ‘investor’ contained in Art. 1(2)(b) of the BIT, which only 

requires the investor to be a corporation duly constituted under the laws of a Contracting 

Party. 

36. Clearly, Art. 1(2)(b) of the BIT provides for incorporation as the relevant criterion. When 

determining their jurisdiction ratione personae under similar clauses, tribunals have often 

refused to apply other criteria.50 For instance, in Saluka the claimant was a legal person 

incorporated under the laws of the Netherlands. The Czech Republic-Netherlands BIT 

included, in its definition of ‘investor’, that legal persons must be “constituted under the laws 

of [the Netherlands]”.51 The tribunal found that Saluka was a Dutch company as it could not 

                                                 
49 GEA, ¶157. 
50 ADC, ¶332-62; Rompetrol, ¶71 and ¶¶75-110.  
51 Art. 1(b)(ii) of the Czech Republic-Netherlands BIT reads: “[…] (b) the term ‘investors’ shall comprise: […] ii. 

legal persons constituted under the law of one of the Contracting Parties”.  
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“impose upon the parties a definition of ‘investor’ other than that which they themselves 

agreed”.52 

37. Similarly, the BIT does not contain any other requirement than ‘incorporation’, and this 

approach should be enforced in the present proceedings in order to respect the Contracting 

Parties’ intent. On this basis, Claimant is undoubtedly a protected investor. First, Claimant is 

a corporation53 as it undertakes a commercial enterprise: the production and development of 

pharmaceutical products.54 Second, it is lawfully incorporated under the laws of the territory 

of Basheera.55 Consequently, Claimant is an investor pursuant to Art. 1(2)(b) of the BIT. 

B. Claimant is entitled to the benefits of the BIT 

38. Respondent chose not to object this Tribunal’s jurisdiction upon the BIT’s criteria of 

incorporation. However, it expects the Tribunal to declare that Claimant cannot avail itself of 

the benefits of the BIT by virtue of Art. 2. According to Respondent’s view, Claimant is an 

investment vehicle controlled by Atton Boro Group with no commercial activities in the 

territory of Basheera.56 

39. First and foremost, the denial of benefits clause cannot proceed as Respondent failed to 

comply with the burden of proving the absence of ‘substantial business activities’. According 

to Art. 27 of the PCA Rules, the burden of proof rests on the party advancing the allegation. 

Similarly, in Ulysseas, the tribunal held that the burden of proof regarding the conditions for 

the exercise of the denial of benefits was to be borne by Ecuador as the party advancing the 

allegation.57 In this line, the tribunal in Generation Ukraine stated that “the burden of proof 

[…] is not […] a jurisdictional hurdle for the Claimant to overcome”.58 Therefore, Respondent 

should have proven that Claimant had a defeasible right to the BIT’s protections, yet 

Respondent did not fulfill this burden. 

                                                 
52 Saluka, ¶241. Similarly, AES, ¶¶75-80.  
53 Black’s Law’s Dictionary defines the term ‘company’ as “[a] corporation […] that carries on a commercial or 

industrial enterprise” (p.318).  
54 Notice of Arbitration, 106-107. 
55 Notice of Arbitration, 66-68; UF, 859-861. 
56 Response to Notice of Arbitration, 480-483.  
57 Ulysseas, ¶166. 
58 Generation Ukraine, ¶15.7. 
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40. On its part, Art. 2 of the BIT contains two requirements: ownership or control by a non-party 

to the BIT and absence of substantial business activities. Both requirements must be satisfied 

for the clause to apply.  

41. However, the denial of benefits cannot proceed as (1) Respondent invoked Art. 2 of the BIT 

in an untimely manner. Even so, (2) the requirements of Art. 2(1) are cumulative and (3) one 

of them is not fulfilled since Claimant has substantial business activities in Basheera. 

1) Respondent failed to invoke the denial of benefits clause in a timely manner 

42. Respondent failed to promptly notify Claimant of its intent to invoke the denial of benefits 

clause, a clause which renders only prospective effects.59  

43. In Plama, after the proceedings had been instituted, Bulgaria sent a letter to the ICSID stating 

that it would exercise its right under Art. 17(1) of the ECT.60 The tribunal found that a 

reasonable notice was required before the investor had made its investment in the host State.61  

44. Similarly, the tribunal in Ascom, also under Art. 17(1) of the ECT,62 offered an analogous 

alternative. In that case, Kazakhstan aimed to improperly and retroactively deny the benefits 

of the ECT to the claimant by alleging that Ascom was incorporated in Moldova and 

controlled by a Romanian national.63 The tribunal, however, asserted that: “Art. 17 ECT 

would only apply if a State invoked that provision to deny benefits to an investor before a 

dispute arose”.64 Since Kazakhstan did not invoke the provision, the tribunal considered that 

Art. 17 was not relevant to the case, and that, as such, all four claimants qualified as investors 

under the ECT.65  

45. On its part, Respondent failed to invoke the provision both before the constitution of the 

investment and before the dispute arose. Respondent should have provided timely notice of 

                                                 
59 Gastrell/Le Cannu, p.86. 
60 Art. 17(1) ECT, which has a practically identical wording to Art. 2 of the BIT, reads: “Each Contracting Party 

reserves the right to deny the advantages of this Part to: 1) a legal entity if citizens or nationals of a third State own or 

control such entity and if that entity has no substantial business activities in the Area of the Contracting Party in which 

it is organized”. 
61 Plama, ¶157-165. In Yukos and in Liman, prior notice was required but the timing of the notice is not specified, 

¶457-458 and ¶227, respectively. 
62 See footnote 60. 
63 Ascom, ¶716. 
64 Ascom, ¶745. 
65 Ascom, ¶745 and ¶747. 
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its intent to deny the benefits at least before the date of the filing of Claimant’s Notice of 

Arbitration, that is, before 7 November 2016.66 Instead, Respondent invoked the denial of 

benefits clause on 26 November 2016 in its Response to Notice of Arbitration.67 That is, 

almost 19 years after the assignment of the Patent68 and 8 years after the unlawful termination 

of the LTA.69 

46. Moreover, the Plama tribunal considered that the exercise of the denial of benefits clause 

could only have prospective effects.70 This approach was also held by the tribunal in Khan 

Resources. In that case, the respondent asserted that the claimants had admitted that Khan 

Netherlands was owned and controlled by nationals of a third State –Canada, a non-party to 

the ECT– and that Khan Netherlands was a ‘mailbox’ company with no substantial business 

activities.71 However, the tribunal stated that: 

If an investor […] could be denied the benefit of the Treaty at any 

moment after it has invested in the host country, it would find itself 

in a highly unpredictable situation. This lack of certainty would 

impede the investor’s ability to evaluate whether or not to make an 

investment in any particular state.72 

47. Hence, the clause must be invoked at least before the dispute arises, producing only 

prospective effects. Respondent, however, failed to exercise its right in a timely manner and, 

in any event, such right would have effect from its Response to Notice of Arbitration onwards. 

2) The requirements of the denial of benefits clause are cumulative 

48. Claimant is owned by Atton Boro Group’s affiliates which are ultimately controlled by Atton 

Boro and Company, a company established in Reef, a non-party to the BIT.73 On its own, this 

fact does not enable Respondent to successfully invoke the denial of benefits clause contained 

in Art. 2(1) of the BIT as this clause sets out cumulative requirements. 

                                                 
66 Notice of Arbitration, 42.  
67 Response of Notice of Arbitration, 462. 
68 PO3, 1574-1575. 
69 Notice of Arbitration, 125. 
70 Plama, ¶159-65. Similarly, Hulley, ¶457; Veteran, ¶514; Yukos, ¶458; and Ascom, ¶717.  
71 Khan Resources, ¶266. 
72 Khan Resources, ¶426. Similarly, Plama, ¶162. 
73 PO2, 1509-1510. 
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49. Art 2(1) of the BIT explicitly states that the advantages of the BIT can be denied with respect 

to a legal entity “if citizens or nationals of a third state own or control such entity and if that 

entity has no substantial business activities” (emphasis added).  

50. An almost identical wording of the denial of benefits clause is found in Art. 17(1) of the 

ECT,74 which has been interpreted in Plama as containing cumulative requirements. The 

tribunal stated that it “[a]ttaches significance to the word ‘and’ linking both limbs of Article 

17(1), thereby requiring both to be satisfied”.75 

51. The requirements established in Art. 2 of the BIT work in tandem: Claimant must be owned 

by nationals of a non-party to the BIT and must lack substantial business activities in 

Basheera. If the Contracting Parties had intended for only one condition to be met, they would 

have included a disjunctive ‘or’ while drafting Art. 2 of the BIT. 

52. For instance, the Ecuador-US BIT signed on 27 August 1993 –that is, before the signature of 

the Mercuria-Basheera BIT– expressly included a disjunctive ‘or’ in its denial of benefits 

clause.76 The tribunal in Ulysseas stated that, for Art. I(2) of the Ecuador-US BIT to proceed 

two requirements had to be fulfilled. First, the claimant had to be controlled by a third party. 

Second, the claimant could either lack substantial business activities or be controlled by 

nationals of a third country with which the respondent did not maintain normal economic 

relations.77 Hence, the second requirement set out two distinct alternatives and only one 

needed to be fulfilled. However, this alternative is not reflected in the wording of Art. 2(1) of 

the BIT. 

53. Consequently, although Claimant is owned by a company incorporated in Reef, a non-party 

to the BIT, it is still entitled to its protection. Respondent must prove that Claimant lacks 

substantial business activities in the territory of Basheera, which is not the case in the present 

dispute.  

                                                 
74 See footnote 60. 
75 Plama, ¶143. Similarly, AMTO, ¶62; Hulley, ¶459; Veteran, ¶516; Yukos, ¶460. 
76 Ecuador-US BIT, art. I(2): “Each Party reserves the right to deny to any company the advantages of this Treaty if 

nationals of any third country control such company and, in the case of a company of the other Party, that company 

has no substantial business activities in the territory of the other Party or is controlled by nationals of a third country 

with which the denying Party does not maintain normal economic relations” (emphasis added).  
77 Ulysseas, ¶167. 
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3) Claimant has substantial business activities in the territory of Basheera  

54. Respondent intends to invoke the denial of benefits clause by asserting that Claimant is a 

“mere ‘mailbox company’”, implying that it is a vehicle controlled by a third-party with “no 

commercial activity” in Basheera.78 However, Respondent fails to convince as Claimant has 

substantial business activities in Basheera. 

55. Art. 2(1) of the BIT does not contain the definition of the term ‘substantial’. Even so, legal 

scholars have held that an entity with no substantial business activities has “no life of its own, 

i.e., existing only on papers, without engaging in any activity”.79  

56. In this line, under Art. 17(1) of the ECT,80 the tribunal in AMTO held that an investor had 

‘substantial business activities’ inasmuch as it participated as a shareholder in companies of 

different countries, paid taxes, rented an office space, had a multi-currency bank account and 

employed a small but permanent staff.81 Indeed, the tribunal held that “‘substantial’ […] does 

not mean ‘large’, and [that] the materiality not the magnitude of the business activity is the 

decisive question”.82 

57. Analogously, in Petrobart, the existence of a principal office in the territory of a Contracting 

Party which handled the investors’ strategic and administrative matters was enough to 

constitute ‘substantial business activities’ under Art. 17(1) of the ECT.83 In a similar 

interpretation, the tribunal in Pac Rim, while assessing whether the absence of substantial 

business activities was fulfilled under CAFTA,84 asserted that for a holding company to have 

substantial business activities it should “usually have a board of directors, board minutes, a 

continuous physical presence and a bank account”.85 

                                                 
78 Response to Notice of Arbitration, 477-480. 
79 Mistelis/Baltag, p.1315. Also see Blyschak, p.206.  
80 See footnote 60. 
81 AMTO, ¶¶68-69 
82 AMTO, ¶69. 
83 Petrobart, p.63. Also see footnote 60. 
84 CAFTA’s Article 10.12.2 has a nearly identical denial of benefits clause, which enables the host State to: “...deny 

the benefits of [Chapter 10 of CAFTA] to an investor of another Party that is an enterprise of such other Party and to 

investments of that investor if the enterprise has no substantial business activities in the territory of any Party, other 

than the denying Party and persons of a non-Party, or of the denying Party, own or control the enterprise”. 
85 Pac Rim, ¶4.72. The tribunal in Pac Rim admitted the denial of benefits clause as the claimant was a passive holding 

company whose main purpose was to hold shares in its group of companies (¶4.73). 



 

 16 

58. Following this reasoning, the term ‘substantial business activities’ implies a commercial 

presence in the territory of a contracting party which goes beyond formal requirements. 

Neither arbitral tribunals nor contracting parties in BITs have defined a set checklist of 

requirements that an investor must meet in order to have substantial business activities. In 

fact, these requirements are analyzed on a case-by-case basis. 

59. In this sense, and alluding to the AMTO terminology, Claimant’s presence in Basheera is 

‘material’. Claimant was incorporated in Basheera in order to carry out business operations 

in South American and African countries including legal, accounting and tax services for 

Atton Boro Group affiliates in the region.86 Claimant also has numerous patents in Basheera,87 

a bank account, a manager, both a commercial lawyer and patent law attorney,88 an 

accountant, an office space89 and even complies with its tax obligations in Basheera.90 In fact, 

from 1998 to 2016, Claimant has had various permanent employees.91  

60. Much like the investor in Petrobart, it was through its Basheerean office –Claimant’s business 

and administrative hub– that its employees managed Claimant’s portfolio of patents and 

provided support for regulatory approval, marketing and sales.92 Moreover, Claimant went 

into various long-term collaborations with States and State agencies, in addition to their deals 

with Mercuria and the NHA.93 Hence, Claimant has an active commercial presence in the 

territory of Basheera. As such, Claimant is not a mere vehicle controlled by Atton Boro and 

Company or its affiliates but a self-sufficient subsidiary with an ever-expanding business. 

61. As shown, the cumulative requirements that are necessary to trigger the denial of benefits 

clause are not met and Claimant is entitled to the benefits of the BIT. Therefore, Respondent’s 

attempt to deny this Tribunal’s jurisdiction cannot proceed and Claimant’s global investment 

must be protected. 

                                                 
86 PO2, 1510-1515. 
87 UF, 861-862.  
88 PO2, 1510-1515. 
89 UF, 863-865. 
90 PO3, 1574.  
91 PO2, 1510-1515. 
92 PO2, 1511-1515.  
93 UF, 866-868. 
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PART TWO: MERCURIA BREACHED ITS OBLIGATIONS UNDER THE BIT 

62. Respondent breached its obligations under the BIT by unilaterally terminating the LTA and 

by failing to treat Claimant in a fair and equitable manner. The facts are clear: using the NHA 

as a vehicle for implementing its public health policies, Mercuria celebrated and later 

terminated the LTA. The competent arbitral tribunal issued the Award declaring that the 

termination was indeed unlawful. However, to date the Award remains unenforced due to 

Mercuria’s deliberate delay of the judicial proceedings. 

63. Even more, Respondent went on to breach the BIT by treating Claimant in an unfair and 

inequitable manner. Although Claimant invested relying on Mercuria’s forward-looking IP 

regulatory framework, Respondent unreasonably altered its legislation by enacting the Law, 

which granted the possibility for generic manufacturers to request a CL. However, the Law 

failed to meet the global and minimum standards of protection set out in the TRIPS. 

Particularly, it failed to establish any parameters with regards to the adequate remuneration 

for the patent holder.  

64. As a result, a CL to manufacture Valtervite was granted to HG Pharma, a local manufacturer 

which is half-owned by Respondent.94 This CL was granted for an undetermined period of 

time.95 In turn, Claimant was entitled to an unreasonable 1% royalty of HG-Pharma’s total 

earnings.96 This royalty prevented Claimant from recovering the cost of the Patent’s 

assignment, which embodied Valtervite’s high R&D costs.97 

65. In this way, Respondent disregarded its substantial obligations under the BIT. Notably, 

Respondent breached (I) Art. 3(3) by unlawfully terminating the LTA and (II) Art. 3(2) of 

the BIT by breaching the FET standard. 

                                                 
94 UF, 949-951; PO3, 1596-1597. 
95 UF, 949-951. 
96 UF, 951-952. 
97 PO3, 1574-1575 and 1600-1601. 
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I. Respondent breached the BIT by unilaterally terminating the LTA 

66. The untimely termination of the LTA is a violation of the BIT as (A) the NHA’s contractual 

breach of the LTA is attributable to Respondent and (B) the unlawful termination of the LTA 

by the NHA is equivalent to a treaty breach pursuant to Art. 3(3) of the BIT. 

A. The NHA’s acts are attributable to Respondent  

67. The NHA’s unlawful termination of the LTA must be accredited to Respondent. Although the 

NHA is formally independent,98 its acts are attributable to Mercuria as the termination of the 

LTA was the result of a clear State-driven public health policy. 

68. While assessing attribution, the Tribunal must first resort to the BIT’s umbrella clause 

contained in Art. 3(3) of the BIT, which reads: 

Each Contracting Party shall observe any obligation it may have 

entered into with regard to investments of investors of the other 

Contracting Party. 

69. A literal approach of the BIT’s umbrella clause cannot apply as it would imply that only 

Mercuria itself, as a ‘Contracting Party’, is an obligor under the umbrella clause. Such a 

restrictive approach would be contradictory with the BIT’s broader protective aim of 

providing effective means for the enforcement of rights through international arbitration.99 

Indeed, it would allow Respondent to avoid State responsibility by masking a wrongful State 

act as a mere contractual breach. 

70. Accordingly, the term ‘Contracting Party’ is broad. Arbitral tribunals have attributed 

responsibility to States acting through their entities under three different sources: the 

International Law Commission’s Draft Articles on State Responsibility,100 the general 

principles of law101 or the law of the contract underlying the dispute.102  

71. Despite these apparently multiple approaches, the factual involvement of States during 

contractual phases is the decisive factor assessed by tribunals.103 Hence, the responsibility of 

                                                 
98 PO3, 1591. 
99 Preamble of the BIT, 982-984. 
100 Kardassopoulos, ¶274; EnCana, ¶154. 
101 Maffezini, ¶76, ¶79 and ¶82; Nykomb, ¶4.2; Feit, p.38. 
102 Vivendi, ¶¶95-96; CMS I, ¶95(c). 
103Feit, p.37. Similarly, Maffezini, ¶¶71-89; Wena Hotels, ¶¶65-69. 
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a State can be engaged in contracts signed by public entities distinct from that State, when it 

retains important or dominant influence. In fact, States rarely signed themselves any 

contract.104 

72. For instance, in LESI DIPENTA, a concession agreement was signed by an agency legally 

independent from the Algerian State. However, the tribunal considered Algeria’s involvement 

could not be excluded as: 

[Algeria] appears to have participated indirectly, at least, in the 

negotiation of the Contract; it has important and perhaps 

determining influence over the agency; and it also appears that it 

may have played a role in souring the relations between the 

Parties.105 

73. In the same line, in Kardassopoulos, two State-owned companies breached the 

representations set forth in two agreements concluded with the claimant. The tribunal held 

that Georgia had acted through those companies as the agreements were “cloaked with the 

mantle of Governmental authority”.106 Similarly, in Nykomb, Latvenergo, a State joint-stock 

company, refused to pay the corresponding tariff under a purchase contract entered into with 

Nykomb. Latvia was attributed Latvenergo’s contractual underperformance since the State 

company was considered to be “a vehicle to implement the Republic’s decisions concerning 

the price setting for electric power”.107 

74. On this basis, the NHA’s unlawful termination must be attributed to Respondent. In fact, the 

NHA was created by Respondent in 1998 in order to address to Mercuria’s public health 

concerns.108 Respondent was able to influence and control the NHA by way of the Ministry 

of Health, which has the authority to issue directives to the NHA.109 By these means, the 

Ministry of Health was present throughout the life of the LTA. 

                                                 
104 Badia, p.181. 
105 LESI DIPENTA, ¶II.19(iii). 
106 Kardassopoulos, ¶273. 
107 Nykomb, ¶4.2. 
108 Annex No. 2, 1255-1257. 
109 UF, 881-882. 
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75. Before the LTA’s inception, the Ministry directed the NHA to estimate Mercuria’s need for 

greyscale medication. Furthermore, the Ministry even invited offers from pharmaceutical 

companies willing to supply FDC drugs at discounted rates to the NHA.110  

76. All these facts preceded the Ministry’s subsequent involvement in the unlawful termination 

of the LTA. It is clear that the backdrop of this conduct was Mercuria’s public health policy. 

In fact, greyscale had been a concern of Mercuria and its health authorities since its first 

upsurge in 2002.111 In 2006, the NHA’s Annual Report highlighted that the disparity between 

the need and access of Sanior deterred “Mercuria’s goal of achieving universal free 

healthcare” (emphasis added).112 On this occasion, the Minister for Health stated that “the 

government would take every measure it deemed necessary to make ensure that patients of 

greyscale could avail treatment” (emphasis added).113 As the facts later confirmed, ‘every 

measure it deemed necessary’ included breaching the LTA. Clearly, the demand to renegotiate 

the price of Sanior under the LTA and its subsequent termination responds to Mercuria’s 

goals and public health policy, not the NHA’s. 

77. Moreover, in 2008, the Minister for Health met privately with the President of Mercuria and 

the Director of the NHA a month before terminating the LTA.114 Various newspapers carried 

reports stating that, according to a reliable source close to the Director, the purpose of the 

meeting was to resolve the budgetary problems regarding governmental healthcare 

programs.115 The termination of the LTA was clearly the result of such meeting. 

78. All things considered, the Ministry was strongly involved in the negotiation and termination 

of the LTA. Through this process, the NHA was nothing more but a vehicle used by 

Respondent in order to implement its health policies. For this reason, the NHA’s acts must be 

attributed to Respondent. 

                                                 
110 UF, 881-884.   
111 Annex No. 3, 1313-1318.  
112 Annex No. 3, 1371-1372. 
113 UF, 913-915. 
114 UF, 926-927. 
115 UF, 927-929.  
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B. The termination of the LTA amounts to a treaty violation 

79. Respondent breached its obligations when the NHA prematurely terminated the LTA. The 

competent authority under the arbitration clause of the LTA has already determined that the 

NHA incurred in a contractual breach.116 This arbitral tribunal thoroughly analyzed the 

alleged breach and ultimately issued the Award in Claimant’s favor.117 In the present 

proceedings, this contractual breach is equivalent to a treaty breach by virtue of Art. 3(3) of 

the BIT. 

80. The purpose of umbrella clauses is to ‘cover’ or ‘elevate’ to the protection of the BIT an 

obligation entered into by the State which is separate from, and additional to, the BIT’s 

obligations.118 Accordingly, umbrella clauses with the exact same wording as Art. 3(3) of the 

BIT have been interpreted as providing protection to contractual obligations taken between 

the host State and the foreign investor.  

81. For instance, in Siemens, the claimant argued that Argentina had breached Art. 7(2) of the 

Argentina-Germany BIT119 by terminating their contract for the provision of an integral 

service of personal identification.120 In this context, the tribunal found that the reference to 

disputes related to investments in Art. 7(2) covered contractual disputes.121 In similar terms, 

the tribunal in Continental Casualty held that Art. II(2)(c) of the Argentina-US BIT122 

concerned contractual obligations.123 Consequently, the tribunal held that the claimant’s 

government bonds and loans were encompassed in the umbrella clause.124  

82. Some tribunals have gone even further interpreting that an umbrella clause may include not 

only contractual obligations but all the obligations a host State undertakes towards an 

investor. For instance, in Eureko, Poland had breached a Share-Purchase Agreement and its 

                                                 
116 UF, 931.  
117 UF, 931-934.  
118 Micula, ¶417. Also, Noble Ventures, ¶51; CMS I, ¶95, Siemens, ¶197. 
119 Art. 7(2) of the Argentina-Germany BIT reads: “Each Contracting Party shall observe any other obligation it may 

have entered into with regard to investments in its territory by nationals or companies of the other Contracting Party”. 
120 Siemens, ¶81 and ¶97. 
121 Siemens, ¶205. 
122 Art. II(2)(c) of the Argentina-US BIT reads: “Each party shall observe any obligation it may have entered into with 

regard to investments”. 
123 Continental Casualty, ¶¶300-303. Similarly, CMS I, ¶95(a), (d).  
124 Continental Casualty, ¶¶300-303. 
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subsequent addendums. The arbitral tribunal, while analyzing an identical umbrella clause,125 

held that: 

‘Any’ obligations is capacious; it means not only obligations of a 

certain type, but ‘any’ – that is to say, all – obligations entered into 

with regard to investments of investors of the other Contracting 

Party.126 

83. In similar terms, and in the context of the Argentine socio-economic crisis of 2001, the 

tribunal in Enron I held that the phrase ‘any obligation’ referred to “obligations regardless of 

their nature”.127 As such, the tribunal concluded that Art. II(2)(c) of the Argentina-US BIT 

encompassed both contractual obligations as well as those assumed through law or regulation, 

both of which Argentina had breached. 

84. In the present case, under the LTA, Respondent committed to place periodical purchasing 

orders at a minimum guaranteed annual order-value for a period of 10 years. However, 

Respondent realized that it had grossly underestimated the number of greyscale patients in 

Mercuria and, consequently, the costs of dealing with such disease. On its part, Atton Boro 

was ready to meet Sanior’s increasing demand128 and willing to offer a further 10% discount 

for the remaining period of the LTA129. Despite Claimant’s good faith and reasonable offer, 

Respondent required an excessive 40% discount on Sanior’s market price which would have 

amounted to a total of 65% discount. Claimant, however, could not afford such a discount and 

Respondent went on to unfoundedly terminate the LTA.130 

85. In sum, Respondent’s termination of the LTA constitutes a breach of the BIT by virtue of the 

umbrella clause. 

                                                 
125 Article 3(5) of the Netherlands-Poland BIT provides that each Contracting Party “shall observe any obligations it 

may have entered into with regard to investments of investors of the other Contracting Party”. 
126 Eureko¸ ¶246. This interpretation was also held regarding identical umbrella clauses: BIVAC, ¶141; Micula, ¶415. 

Also, it was held with respect to a slightly different wording: SGS v. Philippines, ¶115. 
127 Enron I, ¶274. Although the award in this case was annulled, the reasons for its annulment were not related to the 

umbrella clause but rather, to the tribunal’s analysis of Argentina’s necessity defense. See Enron II. 
128 UF, 917-918 and 921-923. 
129 UF, 921-923. 
130 UF, 930-931. 
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II. Mercuria failed to treat Claimant’s investments fairly and equitably 

86. Respondent enacted a series of measures in order to mitigate a self-made crisis. These 

measures resulted in the breach of the FET standard contained in Art. 3(2) of the BIT, which 

reads: 

Investments and returns of investors of each Contracting Party shall 

at all times be accorded fair and equitable treatment and shall enjoy 

full protection and security in the territory of the other Contracting 

Party. Neither Contracting Party shall, without prejudice to its laws, 

in any way impair by unreasonable or discriminatory measures the 

management, maintenance, use, enjoyment or disposal of 

investments in its territory of investors of the other Contracting 

Party. 

87. The wording employed in Art. 3(2) clearly implies that the Contracting Parties consented to 

an autonomous and independent FET standard.131 Consequently, this standard differs from 

the minimum standard of treatment (“MST”) under international law. As Professor Schreuer 

holds, the FET standard cannot be equated to the well-established concept of MST if the BIT 

does not explicitly refer to it or to customary international law.132 Verily, the FET constitutes 

a broader standard than the MST.133 

88. Art. 3(2) of BIT does not reference the MST, customary international law or international law 

in general. Accordingly, the FET standard in the BIT is an autonomous standard that grants a 

higher level of protection than that awarded under the MST. 

89. Respondent failed to treat Claimant’s investments and returns fairly and equitably since it (A) 

breached Claimant’s legitimate expectations by unreasonably altering its legal framework, 

(B) treated Claimant arbitrarily and (C) denied Claimant’s effective means to enforce its rights 

under the Award. 

                                                 
131 Similarly worded BITs have held that the FET standard is autonomous, including: Lemire, ¶253; Crystallex, ¶¶530-

534; Philip Morris, ¶¶316-317. BITs with a different wording have held the same, including: Total, ¶125; EDF I, 

¶¶1000-1003. 
132 Schreuer, p. 360. Similarly, Saluka, ¶294; OKO, ¶230. 
133 OKO, ¶216 and ¶230; Enron I, ¶258; Sempra I, ¶302; Inmaris, ¶265; Crystallex, ¶534. 
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A. Respondent frustrated Claimant’s legitimate expectations  

90. Respondent failed to provide a stable legal framework and thus frustrated Claimant’s 

legitimate expectations, which are one of the major components of the FET standard.134 

Indeed, the FET standard includes both the investor’s legitimate expectations and the stability 

of the host State’s legal framework.135 

91. In this line, (1) based on Respondent’s IP regulation and unilateral declarations, Claimant 

invested under the legitimate expectation that Mercuria would maintain a reasonably stable 

legal framework. However, (2) Mercuria unreasonably altered its IP regulatory framework. 

1) Respondent’s IP regulatory framework and unilateral declarations formed 

Claimant’s legitimate expectations 

92. Claimant’s decision to invest in Mercuria was based on Respondent’s progressive IP 

regulatory framework. This was reinforced by Respondent’s forward-looking policy with 

regards to the rights of patent holders as declared by its public officials.136 As such, both 

Respondent’s legal framework and unilateral declarations were the sources of Claimant’s 

legitimate expectations under the BIT.  

93. On one hand, the doctrine of legitimate expectations protects investors against unreasonable 

modifications of the legal framework and conditions offered by the host State at the time the 

investment was made.137 Indeed, as the tribunal in Impregilo stated: “investors must be 

protected from unreasonable modifications of that legal framework”.138 

94. Similarly, in El Paso, the tribunal analyzed the impact of a set of measures taken by Argentina 

to cope with the financial crisis of 2001. In this context, it concluded that the FET standard 

had been breached as Argentina had gone too far in altering legal framework constructed to 

attract investors.139 Therefore, measures adopted outside the acceptable margin of change 

                                                 
134 EDF II, ¶216; El Paso, ¶339; Tecmed, ¶154; Waste, ¶98; Saluka, ¶302. 
135 Tecmed, ¶154; Saluka, ¶303; MTD, ¶¶113-115; Kardassopoulos, ¶440; Lemire, ¶264; Duke, ¶340; Occidental, 

¶¶183-185; National Grid, ¶173; Bayindir, ¶239; BG Group, ¶¶306-307; Sempra I, ¶¶303-304; Enron I, ¶¶262-266; 

CMS II, ¶274; LG&E, ¶127. 
136 Annex No. 2, 1265-1271; UF, 888-890. 
137 Enron I, ¶262; El Paso, ¶517, Impregilo, ¶291. 
138 Impregilo, ¶291. 
139 El Paso, ¶517. 
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frustrate investors’ legitimate expectations and, thus, constitute an unfair and unequitable 

treatment towards the investment.140  

95. On the other hand, unilateral declarations by host State officials are representations that 

amount to official positions of the State.141 In this sense, general declarations by public 

officials –though not specific– are taken into account to analyze legitimate expectations. For 

instance, in MTD, the tribunal considered both a toast speech of the Chilean President as well 

as his public statement at the inauguration of the claimant’s project to conclude that it had 

legitimate expectations.142 

96. Analogously, in BG Group, the tribunal considered that the claimant had legitimate 

expectations relying on unilateral declarations. For this purpose, it took into account a letter 

from the Argentinean president to the Congress requesting the ratification of the relevant BIT 

and an ‘information memorandum’ prepared by Argentina to promote the privatization of a 

State-owned gas company.143 As such, unilateral declarations serve to reinforce investors’ 

legitimate expectations. 

97. In both cases, Claimant’s legitimate expectations must be assessed having due regard to the 

circumstances of the case, including the particularities of the host State and the sector in which 

the investment is made.144  

98. Concerning Respondent’s legal framework, when Claimant decided to invest, it contemplated 

that Mercuria was a Member State of the World Trade Organization (“WTO”),145 signatory 

to the TRIPS and therefore bound by the minimum standards it contains, including a 20-year 

patent exclusivity.146 Moreover, Claimant invested in Mercuria under the protection of the 

BIT, in which the Contracting Parties expressly agreed that the reciprocal promotion of 

investments would be built “on the respective rights and obligations under the Marrakesh 

                                                 
140 El Paso, ¶402; Phillip Morris, ¶423. 
141 Bonnitcha, p.175. 
142 MTD, ¶158; Potestà, p.107. 
143 BG Group, ¶171 and ¶300. Regarding the information memorandum, also see LG&E, ¶50 and ¶175; Sempra I, 

¶141. 
144 Potestà, p.113. 
145 Preamble of the BIT, 985-987; PO2, 1497-1499. 
146 TRIPS, Art. 33.  
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Agreement Establishing the [WTO]”.147 Even more, Claimant relied on Respondent’s IP Law 

No. 232/76 and on its Patent. 

99. As for unilateral declarations, Respondent’s progressive policy with regards to the promotion 

of foreign investment was publicly declared by its officials. On 20 January 2004, the President 

stated through his Twitter account that Mercuria would “do away with red tape and roll out 

the red carpet for investors”.148 Notably, this statement was clearly reliable as the Twitter 

account of the President is regarded as a primary source of governmental information.149 

Moreover, the Minister for Health further reaffirmed this forward-looking policy regarding 

IP investments in particular. In an official statement concerning the Comprehensive 

HIV/AIDS Partnership, the Minister for Health stated: 

A stable, progressive IPR regime is essential to [tackle critical 

diseases]. Patents are the cornerstone of the innovative 

pharmaceutical industry because of distinctive features of the drug 

development life-cycle. Rather than abridge these rights through 

myopic measures, Mercuria reaffirms its commitment to empower 

and engage right holders in order to pave the way forward (…).150 

100. Thus, based on Respondent’s stable IP regulatory framework and official unilateral 

declarations, Claimant had a legitimate expectation that Mercuria’s legal framework would 

not be unreasonably modified. 

2) Respondent unreasonably altered its IP regulatory framework disregarding the 

minimum standards set out in the TRIPS 

101. Mercuria is not bound to guarantee a static regulatory framework, frozen in time. However, 

(a) any modification to the IP regime must be made within a reasonable margin of change, 

that is, consistent with the TRIPS’ minimum standards. Nonetheless, (b) the Law and its 

application failed to meet the requirements contained in Art. 31 of the TRIPS. Consequently, 

it cannot be considered a justified exercise of Mercuria’s regulatory powers under the BIT. 

                                                 
147 Preamble of the BIT, 985-987. 
148 UF, 889-890.  
149 PO3, 1567-1569. 
150 Annex No. 2, 1266-1271. 
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a. The TRIPS draws the parameters within which Claimant could reasonably 

expect Respondent to modify its IP regulation  

102. The patent regime of the WTO is governed by the TRIPS which establishes a comprehensive 

and legally binding set of substantive minimum IP standards.151 In other words, it provides 

common ground rules for the protection of IP rights, including patents.152  

103. Respondent argues that Claimant has no standing to bring claims relying on the TRIPS before 

this Tribunal as the WTO has its own Dispute Settlement Body.153 However, Claimant only 

contends that the interpretation of the BIT –notably, what constitutes a reasonable regulatory 

change– must be construed in light of the TRIPS. In short, Claimant does not allege a breach 

of the TRIPS. 

104. Mercuria and Basheera are both signatories to the Vienna Convention on the Law of Treaties 

(“VCLT”), but only the latter has ratified it.154 Nonetheless, this does not prevent the Tribunal 

from applying the VCLT while interpreting the rules governing the present dispute. Indeed, 

as the tribunal in Enron II held, it is immaterial whether a particular State is a party to the 

VCLT since its provisions codify customary international law of treaty interpretation.155 

Consequently, in Enron II, although the United States had not yet ratified the VCLT, the 

tribunal decided to interpret the Argentina-US BIT in its light. Thus, the VCLT must be 

applied by the Tribunal while construing the Mercuria-Basheera BIT inasmuch as it reflects 

binding customary international law. 

105. Pursuant to Art. 31(3)(c) of the VCLT, an arbitral tribunal must consider any relevant rule of 

international law applicable to the relations between the contracting parties in order to 

interpret the standards of protection contained in a treaty. For example, in Total, even when 

the GATT was not directly applicable to the dispute between Total and Argentina, the tribunal 

held that the GATT offered ‘useful guidance’ in order to consider whether Argentina’s 

domestic regulation was fair and equitable.156 

                                                 
151 Deere, p.1. 
152 Beall/Kuhn, p.2. 
153 Response to Notice of Arbitration, 493-497.  
154 PO3, 1564-1565. 
155 Enron III, ¶25. Similarly, Romak, ¶169; MCI, ¶43; Sempra II, ¶141. 
156 Total, ¶123. 
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106. Additionally, in Phillip Morris, the tribunal considered Uruguay’s obligations under Arts. 11 

and 13 of the World Health Organization’s Framework Convention on Tobacco Control in 

order to conclude that Uruguay had not breach the protections guaranteed by the applicable 

BIT.157 A contrario sensu, Claimant should be allowed to prove that Respondent violated the 

BIT by failing to comply with the international obligations it has assumed as a signatory to 

the TRIPS. 

107. Accordingly, the TRIPS is applicable to the relations between the Contracting Parties. First, 

both Mercuria and Basheera are members of the WTO and signatories to the TRIPS without 

reservations.158 Second, the preamble of the BIT expressly refers to the Marrakesh Agreement 

as a benchmark for construing the BIT.159 Third, point (c) of PO1 states that the applicable 

law to the dispute is “the Mercuria-Basheera BIT, read with applicable rules of international 

law”. 

108. Clearly, the Agreement is applicable to the relations between Mercuria and Basheera and must 

be used to construe their intent regarding the protections contained in the BIT. 

b. The enactment and application of the Law does not meet the standards provided 

in the TRIPS  

109. The Law enacted by Respondent and its application by way of the CL granted to HG-Pharma 

do not fulfill the TRIPS’ minimum standards insofar as patents are concerned. 

110. A CL is a legal instrument whereby a government grants a third party the right over a patented 

product without the authorization of the patent holder.160 The TRIPS allows States to grant 

CLs but only under the exceptional conditions set out in Art. 31.161 The CL awarded to HG-

Pharma, however, does not meet these mandatory minimum conditions. In this sense, it is not 

the grant of the CL itself that frustrated Claimant’s legitimate expectations, but the terms and 

conditions upon which it was conferred. 

                                                 
157 Phillip Morris, ¶¶302-305. 
158 PO2, 1497-1499.  
159 Preamble of the BIT, 985-987. See Part Two, Section II(A)(1) 
160 Abbott/Van Puymbroeck, p.7. 
161 Abbott/Van Puymbroeck, p.7.  
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111. First, when a CL is granted, Art. 31(h) of the TRIPS guarantees patent holders an adequate 

compensation. In fact, the owner maintains the exclusivity over the patent as it may still use 

the patent and has the right to be paid a compensation for its exploitation by compulsory 

licensees. 

112. For a compensation to be compatible with Art. 31(h) of the Agreement, the following factors 

must be contemplated: the patent holder’s R&D costs, the economic gains potentially obtained 

by the compulsory licensee, the scope and duration of the CL, the nature of the patent and the 

normal market rate of patented licenses in the same industry.162 Moreover, in the 2001 Human 

Development Report, the United Nations Developing Program recommended a 4% base 

royalty over the price of the generic product which may be increased or decreased by 2% 

depending on the circumstances of the case.163 

113. These factors were considered by the General Drug Controller of India in Bayer.164 In that 

case, Bayer Corporation had been granted a patent on a drug used for treating liver and kidney 

cancers. However, an Indian generic drug manufacturer, Natco Pharma, applied for the grant 

of a CL and the Controller fixed the royalty at 6% of net sales of the drug.165 Upon the appeal 

of Bayer, a local tribunal upheld the Controller’s decision but raised the royalty from 6 to 7% 

of net sales of the drug.166 

114. Unlike other WTO members’ patent acts,167 the Law enacted by Respondent does not 

guarantee Claimant a remuneration for the use of Valtervite. For example, while both India 

and Singapore guarantee a ‘reasonable remuneration’, the Law is silent. 

115. Although the High Court fixed a remuneration, it falls short from global standards. On one 

hand, contrary to the recommendations of the 2001 Human Development Report, the 1% 

royalty over HG-Pharma’s total earnings168 is below the 4% average royalty rate. It is even 

below the reduced rate of 2% over the price of the generic product. Moreover, Claimant’s 

royalty is not calculated over the price of the generic product, but over HG-Pharma’s total 

                                                 
162 Lin, p.185. 
163 Love, p.68; Lin, pp.186-187. 
164 Bayer, ¶VII(F)(17). 
165 Bayer, ¶I(g). 
166 Bayer, ¶VII(F)(17); Lin, pp.185-186.  
167 For instance, Australia Patent Act, Section 133(5); India Patent Act, Section 90(i); Singapore Patent Act, Art. 55(7).  
168 UF, 951-952. 
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earnings. This is even more harmful for Claimant. Indeed, the base of royalty-calculation is 

smaller since the price of the product is always higher than the marginal earnings resulting 

from deducting taxes and costs. 

116. On the other hand, the royalty is inadequate considering the particular circumstances of the 

case. First, as a pharmaceutical patent, the royalty granted for Valtervite is below the royalties 

fixed in analogous cases such as Bayer. Second, the remuneration is insufficient to recoup 

Claimant’s costs in obtaining the Patent. Indeed, the Patent was assigned to Claimant in 

exchange for shares.169 The price of the assignment crystallized Atton Boro Group’s R&D 

costs, that well exceeded USD 1 billion.170 Third, the royalty rate is incompatible with the 

indefinite duration of the CL.171 All things considered, the royalty granted to Claimant is not 

adequate and, therefore, does not comply with Art. 31(h) of the Agreement. 

117. Second, Art. 31(c) of the TRIPS states that the scope and duration of the CL “shall be limited 

to the purpose for which it was authorized”. However, the Law sets no such limits. In fact, 

the CL was granted to HG-Pharma “until greyscale was no longer a threat to public health in 

Mercuria”.172 As such, the CL lacks a real and objective temporal limit. Even more, given that 

Respondent was in a position to export greyscale treatment to neighboring States,173 the use 

of the CL went beyond its purpose of fighting greyscale in Mercuria. Consequently, the CL 

failed to comply with Art. 31(c) of the Agreement. 

118. Third, Art. 31(i) requires the grant of the CL to be subject to judicial review by a distinct 

higher authority. The Law, however, does not provide any such mechanism. Even though 

Mercuria’s procedural law confers the possibility of challenging the validity of the CL and 

the royalty granted, such appeal shall be before a two-judge bench of the High Court.174 Given 

that the license was granted by the High Court, the competent authority to hear the Appeal is 

not a distinct higher authority. Therefore, the Law also fails to comply with the procedural 

requirement contained in Art. 31(i) of the Agreement. 

                                                 
169 PO3, 1574-1575. 
170 PO3, 1600-1601. 
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119. In this light, the enactment and application of the Law are inconsistent with the TRIPS’ 

minimum standards and the margin of change Claimant could have reasonably expected. 

Thus, Respondent’s measures frustrated Atton Boro’s legitimate expectations, resulting in a 

breach of the FET standard contained in Art. 3(2) of the BIT. 

3) Claimant's legitimate expectations must also be assessed in the light of the long-

term nature of its investment 

120. Were the Tribunal to consider that Claimant cannot rely on the TRIPS, in any case, 

Respondent radically altered its domestic regulatory framework eviscerating Claimant’s 

investment. Thus, in any event, Respondent frustrated Claimant’s legitimate expectations.  

121. Investors that incur in long-term investments, when confronted with game-changing 

regulatory modifications, may ground their claim for stability on the essential nature of these 

undertakings. Indeed, long-term investments require a stable framework in order for investors 

to recoup their investment. 

122. In Total, the claimant had made, among others, a number of investments in the electricity 

sector in Argentina. The head of the Argentinean National Electric Regulatory Authority 

admitted that the national regulation contemplated the long-term nature of investments in the 

electric sector and the need for companies to receive returns to recover their investment.175 

On this basis, the tribunal held that the head of the regulatory authority acknowledged the 

standard for evaluating legislative changes. Hence, it added that: 

[A] claim to stability can be based on the inherently prospective 

nature of the regulation at issue aimed at providing a defined 

framework for future operations. This is the case for regimes, which 

are applicable to long-term investments and operations […] in case 

the relevant framework would be changed in unforeseen 

circumstances or in case certain listed events materialize.176 

123. Worldwide, IP regimes acknowledge the long-term nature of these investments and, therefore, 

grant patent holders a period of exclusivity to work their invention. Indeed, in the IP market, 

a patent is a key element of any pharmaceutical investment. Altogether, it takes on average 
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USD 1.5 billion177 and 10 to 15 years178 for a pharmaceutical company to develop a new drug 

and bring it to patients in the marketplace. Exclusivity of commercialization for a limited 

period of time allows the patent holder to set an efficient price in order to recoup the 

investment.179 All things considered, there is no doubt that without securing IP rights, many 

large-scale investments would never take place.180 

124. Particularly, the legal framework existing at the time the Patent was granted guaranteed 

Claimant exclusivity over the Patent for 20 years, barring third parties from commercializing 

Valtervite without its permission. Consequently, Claimant legitimately relied on both 

Mercuria’s IP regime and the nature of the Patent to invest. 

125. However, Respondent implemented a radical change in its IP regulation. In fact, halfway 

through the Patent’s term of protection and early in its commercialization, Respondent 

enacted the Law. Through its application, Respondent granted a CL to HG-Pharma and, as 

explained,181 Mercuria denied Claimant a compensation that would enable it to stay in 

business. Considering that the cost of developing a new drug is higher than the low cost of 

copying it,182 Claimant was unable to compete with HG-Pharma. Indeed, while Claimant paid 

the price of the Patent’s assignment,183 the generic manufacturer did not incur in any such 

cost but only profited from Claimant’s innovation. Thus, Claimant was forced to stop dealing 

Sanior in Mercuria.184  

126. Had Claimant known that Respondent would unreasonably alter its IP regulation, it would 

have never made a long-term investment in Mercuria as it could neither recover its investment, 

nor lead a profitable business. Unable to foresee these consequences, Claimant invested in 

Mercuria. Thus, when Respondent unreasonably altered its regulatory framework, it frustrated 

Claimant’s legitimate expectations. 
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B. Respondent treated Claimant in an arbitrary manner 

127. Respondent breached Art. 3(2) of the BIT, the FET standard, by enacting and applying the 

Law in an arbitrary fashion. In fact, the Law was passed in an effort to conceal Respondent’s 

true economic intent: lowering the cost of purchasing greyscale medication at Claimant’s 

expense and even becoming itself a manufacturer. 

128. Art. 3(2) of the BIT imposes upon Respondent an obligation to refrain from impairing 

Claimant’s investments through ‘unreasonable’ measures. The term ‘unreasonable’ is 

interchangeable with ‘arbitrary’ as they both describe actions that are taken capriciously, 

without a solid or substantiated reason.185 Particularly, the tribunals in EDF, Lemire and 

Crystallex, following Professor Schreuer,186 concluded that measures taken for reasons 

different from those put forward by the decision-maker are arbitrary.187 Accordingly, any 

measure which conceals Respondent’s true intent entails a breach of Art. 3(2) of the BIT. 

129. Contrary to Respondent’s allegations,188 the public health crisis in Mercuria was not the true 

ground for the enactment and application of the Law. Despite the increasing number of 

patients diagnosed with greyscale,189 the situation was under control. In fact, it was easily 

manageable as Claimant reassured Respondent that it had further invested in Mercuria in order 

to bolster Sanior’s production and meet its growing demand.190 Even more, Sanior was 

affordable as Claimant offered a further 10% discount on its price, amounting to a 35% 

deduction for the remaining period of the LTA.191 

130. Claimant had the capacity and infrastructure to meet the rising demand of the Mercurian 

population. No other manufacturer of greyscale medication was needed. However, 

Respondent granted the CL with the sole purpose of making Sanior inexpensive.192 In fact, 

Respondent half-owns HG-Pharma, the compulsory licensee,193 which in turn allowed 

Respondent to lower its costs even further. Moreover, as HG-Pharma is a generic 

                                                 
185 National Grid, ¶197. 
186 Schreuer, p.197.  
187 EDF II, ¶303; Lemire, ¶262; Crystallex, ¶578. 
188 Response to Notice of Arbitration, 488-490.  
189 Annex No. 3, 1338-1344. 
190 UF, 921-922. 
191 UF, 922. 
192 Annex No. 3, 1374. 
193 PO3, 1596-1597. 



 

 34 

manufacturer, it could offer Mercuria a much lower purchasing price. Along with other 

generic drugs, the CL allowed Respondent to save USD 1.2 billion annually.194 

131. Respondent’s true economic intent became plain when three neighboring countries publicly 

thanked Mercuria for providing Valtervite as humanitarian aid in 2013.195 Evidently, 

Respondent had the economic resources to purchase greyscale medication even beyond what 

was necessary to satisfy its demand in Mercuria. Once Respondent was in the position to be 

charitable with Claimant’s investment, the CL was no longer necessary. Therefore, it should 

have been terminated and the Patent’s exclusivity restored to its original form. 

132. Hence, Respondent acted for reasons different from those put forward and simply opted for 

the cost-effective alternative that allowed it to increase its savings at Claimant’s expense. 

Respondent’s conduct was arbitrary and thus constitutes a breach of the FET standard. 

C. Respondent breached the ‘effective means’ obligation under the BIT 

133. Respondent failed to provide Claimant with effective means to enforce its rights as (A) 

Claimant was entitled to them under Art. 3(2) of the BIT and as (B) the Award has remained 

unenforced for 8 years and counting due to the unjustified delay of Mercurian courts. 

1) Claimant was entitled to effective means for the enforcement of its rights 

134. Respondent has the obligation to provide Claimant with effective means for the assertion of 

its claims and the enforcement of its rights. This ‘effective means’ obligation arises from Art. 

3(2) of the BIT as interpreted in the light of Art. 31 of the VCLT. 

135. As the plain meaning of FET is unhelpful in ascertaining its substance, tribunals commonly 

resort to an analysis of the BIT under Art. 31 of the VCLT.196 Accordingly, tribunals have 

interpreted the terms ‘fair and equitable’ in the light of the object and purpose of BITs, relying 

heavily on their preambular language.197 For instance, while assessing whether the FET 
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provision contained in the Ecuador-US BIT198 encompassed the protection of claimant’s 

legitimate expectations, the tribunal in Occidental asserted that: 

Although fair and equitable treatment is not defined in the Treaty, 

the Preamble clearly records the agreement of the parties that such 

treatment ‘is desirable in order to maintain a stable framework for 

investment and maximum effective utilization of economic 

resources’. The stability of the legal and business framework is thus 

an essential element of fair and equitable treatment.199 

136. Therefore, the BIT’s preamble should be used in order to give content to Art. 3(2). In its 

relevant part, the preamble reads: 

Recognizing the importance of providing effective means of 

asserting claims and enforcing rights with respect to investment 

under national law as well as through international arbitration.200 

137. The BIT’s preamble clearly indicates that one of the principal protections envisaged is that 

investors enjoy effective means for the assertion of claims and enforcement of rights. This 

‘effective means’ protection is undoubtedly an element of the FET provision stated in Art. 

3(2) of the BIT. Accordingly, in Tafneft, the tribunal refused to examine a breach of the 

‘effective means’ clause since it had already determined a breach of the FET standard under 

the Russia-Ukraine BIT. In this line, the tribunal held that the ‘effective means’ issue was 

subsumed under the FET standard.201 In any event, the ‘effective means’ standard constitutes 

a lex specialis of the law on denial of justice,202 which is undisputedly included in the FET 

standard.203 

138. On this basis, the FET provision set out in Art. 3(2) of the BIT should be given effect by 

including within its scope Mercuria’s obligation of providing effective means. Interpreting 

the FET otherwise would imply frustrating not only the BIT’s preambular purpose, but also 
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its protective object. Indeed, none of the rights conferred to Claimant would be feasible 

without the availability and effectiveness of proper means to enforce them. 

139. Moreover, Respondent shares this understanding. In fact, in its Response to Notice of 

Arbitration, while answering to Claimant’s assertion that the ‘effective means’ provision was 

breached, Respondent submitted that its courts’ conduct cannot be deemed “unfair or 

inequitable”.204 In this way, Respondent acknowledges that guaranteeing ‘effective means’ is 

inextricably linked to its obligation to accord Claimant a FET. 

140. All things considered, Claimant was entitled to effective means to enforce its rights. 

Protecting its investment would only have been possible if Respondent had complied with its 

corresponding obligation to provide such means. Not fulfilling it impairs Claimant’s 

investment and therefore breaches Art. 3(2) of the BIT. 

2) Respondent failed to provide Claimant with effective means to enforce the Award 

141. Claimant challenged Respondent’s unlawful termination of the LTA through commercial 

arbitration in 2008.205 As a result, in 2009, the arbitral tribunal issued the Award directing the 

NHA to pay Claimant USD 40,000,000.206 Seeking to make this right effective, Claimant 

commenced enforcement proceedings before the High Court on 3 March 2009.207 However, 

Claimant lacked any effective means to enforce its rights in Mercuria. As a result, Claimant 

had to bear unnecessary lawyer’s fees and judicial costs. Still, the enforcement proceedings 

have been subject to an unreasonable 8-year delay and the Award remains unenforced to this 

date.208 Accordingly, Claimant is entitled to the restitution of all the disbursements in which 

it incurred due to Respondent's misconduct. 

142. By virtue of its ‘effective means’ obligation, Respondent must not only establish a proper 

system of laws and institutions, but also guarantee that those systems work effectively in any 
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given case.209 Accordingly, a failure of domestic courts to enforce Claimant’s rights 

‘effectively’ amounts to a treaty breach.210 

143. The threshold of ‘effectiveness’ has been clearly outlined by tribunals in Chevron II and White 

Industries. Both tribunals held that indefinite or undue delay in respondent’s courts dealing 

with an investor’s claim constituted a violation of the ‘effective means’ standard. To that 

effect, host States’ interference in judicial proceedings is unnecessary.211  

144. In Chevron II, the tribunal had to decide whether a 13-year delay in adjudicating five of the 

seven TexPet cases against Ecuador in State courts amounted to a violation of Ecuador’s 

‘effective means’ obligation. To this respect, the tribunal held: 

The Ecuadorian legal system must thus, according to Article II(7) 

[of the Ecuador-US BIT], provide foreign investors with means of 

enforcing legitimate rights within a reasonable amount of time. The 

limit of reasonableness is dependent on the circumstances of the 

case. (…) [S]ome of the factors that may be considered are the 

complexity of the case, the behavior of the litigants involved, the 

significance of the interests at stake in the case, and the behavior 

of the courts themselves (emphasis added).212 

145. In Chevron II, the tribunal found that neither the complexity of the seven breach-of-contract 

cases, nor the claimant’s procedural behavior justified the unreasonable 13-year delay in 

settling the disputes. 

146. Similarly, in White Industries, the tribunal considered that India’s court system was not able 

to decide the annulment of a commercial award in a timely manner even when claimant had 

utilized adequately all the means available to it. In the circumstances of the case, the tribunal 

decided that –under the Chevron II standard–213 a 9-year delay in deciding a set aside 

procedure amounted to a breach of India’s ‘effective means’ obligation under the India-

Australia BIT.214 
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147. In the present case, the 7-year delay in the enforcement of the Award was clearly arbitrary 

and unreasonable. First, the matter in dispute was the enforcement of an award, that is, a non-

complex procedure. The High Court only had to determine whether the Award was contrary 

to public policy.215 Instead, the Hight Court postponed its judgment in an unduly manner. In 

fact, and second, the High Court indulged the NHA’s delay tactics by granting adjournments 

when the NHA was unjustifiably absent.216 By means of its benches, the High Court accepted 

the NHA’s absence without imposing any penalty in six different hearings.217 Although 

Claimant timely submitted objections against the NHA’s procedural misconduct in several 

occasions,218 the High Court either remained silent or rejected Claimant’s submissions on the 

grounds that “private parties ought to be more accommodating of their public counterparts 

who have limited resources at their disposal”.219 

148. Moreover, the High Court granted the NHA all the extensions it requested even if they were 

clearly lacking in merit. For instance, on five occasions, an extension was granted due to 

problems concerning the NHA’s counsel. For example, the counsel was either travelling, on 

a corporate retreat, on an urgent hearing before the Supreme Court, feeling unwell, and so 

on.220 On four other occasions, extensions were granted without any cause.221  

149. Another major source of the Court’s undue delay was entertaining the NHA’s unfounded 

applications regarding jurisdiction. Indeed, the NHA objected the Commercial Bench’s 

jurisdiction on 17 September 2013, almost six years after the proceedings had commenced.222 

Even so, the Commercial Bench allowed the NHA to make its submissions.223 The 

Commercial Bench confirmed its jurisdiction on 25 October 2013 and, one month later, the 

High Court posted on its website a statement holding that the enforcement proceedings of 

arbitral awards fell under the jurisdiction of regular benches. To this effect, the High Court 
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invoked a judgement rendered on 1 September 2013 by the Supreme Court of Mercuria.224 As 

a result, Atton Boro’s application was transferred to a regular bench of the High Court and 

consequently further delayed this never-ending proceeding. 

150. As shown, the facts do not justify a 7-year delay in the enforcement proceedings of the Award. 

Not only was the matter simple, but the NHA’s delay tactics could have been easily avoided 

without the Mercurian courts’ acquiescence. Clearly, Respondent’s judicial system did not 

work effectively in this case. This failure of domestic courts to enforce Claimant’s rights 

under the Award is equivalent to a treaty breach. 

151. Finally, Respondent’s objection that “Mercuria is a developing country with an overburdened 

judiciary struggling to cater to its population of 67 million people” must be dismissed.225 In 

fact, even if court congestion and backlogs could be relevant factors, they do not constitute 

an absolute defense.226 Conversely, if court congestion is not temporary and effectively 

addressed, it evidences a systemic problem within the court system, which would constitute 

a breach of the ‘effective means’ standard.227 As Respondent stated, Mercuria’s court 

congestion is far from being a temporary problem and therefore cannot constitute a serious 

defense. On the contrary, it proves that Respondent failed to provide effective means of 

enforcing rights. 

152. For all these reasons, Respondent did not guarantee effective means for the enforcement of 

Claimant’s rights and, therefore, failed to treat it fairly and equitably. Thus, Respondent 

breached Art. 3(2) of the BIT. 
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REQUEST FOR RELIEF 

153. For the aforementioned reasons, Claimant respectfully requests the Tribunal to find that: 

(1) It has jurisdiction over the present dispute; 

(2) Respondent breached Art. 3(3) of the BIT by unilaterally terminating the LTA; 

(3) Respondent is liable for the violation of the FET standard contained in Art. 3(2) of the BIT; 

(4) Claimant must be awarded damages for no less than USD 1,540,000,000; 

(5) Claimant is entitled to all legal, professional and disbursement costs associated with these 

proceedings; 

(6) Respondent must pay pre-award interest and post-award interest at a rate fixed by the 

Tribunal; and 

(7) Claimant is entitled to any further relief that the Tribunal deems appropriate. 

 

Respectfully submitted on 18 September 2017 by 
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