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STATEMENT OF FACTS 
1. The Republic of Mercuria (“Respondent”) and the Kingdom of Basheera 

(“Basheera”) entered into Bilateral Investment Treaty for the promotion and 
reciprocal protection of investments (the “MB-BIT”), on January 11, 20081. 

2. On April 5, 1998, Claimant was incorporated in Basheera by the Atton Boro 
Group (“ABG”), a leading drug discovery and development enterprise.  

3. On April 15, 1998, ABG assigned to Claimant the patent for the compound called 
Valtervite2, which radically improved treatment for patients who suffer from the 
disease known as grayscale. 

4. Soon after its incorporation in Basheera, Claimant, rented out an office space, 
opened a bank account, hired a manager and an accountant, and commenced 
business dealing primarily on long-term public-private collaborations with States 
and State agencies for the manufacture and supply of essential medicines at 
competitive rates3. 

5. Emphasizing on strategic financing, constant investment in innovation, and 
forging of public-private partnerships, Claimant soon become synonymous with 
the movement to secure sustainable access to essential medicines for patients 
across the developing world4. 

6. Claimant entered Respondent’s market by concluding several such agreements 
with its government including Respondent’s newly set up National Health 
Authority (the “NHA”). Claimant then set up a robust manufacturing base, and 
eventually expanded into other verticals in the pharmaceutical sector in 
Respondent’s territory. 

7. In January 19, 2004, a press statement was issued by the Minister for Health of 
Mercuria wherein he lauded the success of the Mercuria Comprehensive 
HIV/AIDS Partnership, a product development partnership between Claimant and 
the NHA as a part of its five-year health plan (1999-2004). The following day, the 
President of Mercuria, under his verified account5, Twitted: “Mercuria will do 
away with red tape and roll out the red carpet for investors.” 6 

8. Owing to this success, in May 2004, the NHA wrote an invitation to Claimant to 
make an offer to supply it with Fixed Dose Combination (“FDC”) drug, which 
Claimant marketed under the brand name of Sanior, a drug containing the active 

                                                
1 Facts, ¶1, p.28  
2 Id at ¶4 
3 Id at ¶4-5 
4 Facts, ¶5, p. 4 
5 Facts, Procedural Order No. 3, line 1565, p. 50 
6 Facts, ¶8, p.29 
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ingredient Valtervite, to help with Respondent’s growing number of citizens 
afflicted with grayscale7.  

9. On July 20, 2004, after a protracted negotiation process, Claimant and the NHA 
entered into a Long-Term Agreement (“LTA”). Under the LTA, the NHA would 
purchase Sanior from Claimant at a 25% discounted rate by periodically placing 
purchase orders. The LTA shall be valid for a period of 10 years effective from 
commencement date subject to the Supplier’s satisfactory performance.”8 

10. In June 2005, Atton Boro delivered its first consignment. The NHA began 
distribution of the blockbuster drug, Sanior, in Mercuria. By the end of 2006 
about a third of all greyscale patients were being treated using Sanior9. 

11. The order for Sanior doubled with each quarter in 2007. In early 2008, the NHA 
informed Claimant that it would need to renegotiate the price for Sanior. Claimant 
assured Respondent’s NHA that it had built capacity to meet the rising demand, 
and offered a further discount of 10% for the remaining period of the LTA. The 
NHA rejected this offer, and demanded an additional discount of 40%, stating that 
it would be compelled to terminate the agreement if its terms were not met10. 

12. On 10 June 2008, to Claimant’s surprise, the NHA terminated the LTA, citing 
unsatisfactory performance. Claimant invoked arbitration against the NHA under 
the LTA. In January 2009, a Tribunal seated in the People’s Republic of Reef 
(“Reef”) passed an award (the “Award”) in favour of the Claimant, finding that 
the NHA had breached the LTA by terminating it prematurely11. 

13. On March 3, 2009, Claimant filed an enforcement proceeding to enforce the 
Award before the High Court of Mercuria. The NHA filed its response requesting 
the Court to decline enforcement on the ground that it was contrary to public 
policy12.  

14. Respondent’s Court, however, indulged every delay tactic employed by  the NHA,  
allowing unexcused absences, granting adjournments, and entertained 
applications by the NHA that were clearly lacking in merit, causing the Award to 
remain unenforced for seven years (2009-Present). 

                                                
7 Id at ¶¶8-9 
8 Id at ¶9. 
9 Id at ¶11. 
10 Id at, ¶15. 
11 Id at ¶17. 
12 Id at ¶18 
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15. Respondent, as a party to the “New York Convention”, cannot explain the seven-
year delay in enforcement of an award rendered in the territory of another State 
party to the Convention13. 

16. On October 10, 2009, while the enforcement proceeding was on-going and 
without notice to Claimant, the President of Mercuria promulgated a national 
legislation amending its Intellectual Property Law (Law No. 8458/09)7. The new 
legislation introduced a provision allowing for the use of patented inventions 
without the authorization of the owner14 

17. In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an 
application before Respodent’s High Court under the new provision, seeking 
grant of a licence to manufacture Valtervite. Shockingly, the Court heard the 
matter through a fast-tracked process and granted HG-Pharma a licence on April 
17, 2010 to manufacture Valtervite until  greyscale was no longer a threat to 
public health in Mercuria. The Court fixed the royalty to be paid to Atton Boro at 
1% of total earnings15. 

18. By 2014, Claimant had lost nearly two-thirds of its market share to the generic 
FDC pill manufactured by HG Pharma. Several distributors with whom Claimant 
had long-standing relationships began indicating their intention to switch to the 
more cost effective alternative once the extant contracts with Claimant expired16. 

19. On September 30, 2016, the NHA requested the High Court of Mercuria for an 
adjournment on the ground that the parties sought to attempt amicable settlement 
regarding the enforcement of the Award. Claimant confirmed this and the matter 
was adjourned to 30 October 201617. 

20. On October 30, 2016, the NHA was again absent. Claimant then informed the 
Court that attempts to settle the dispute amicably had failed. The matter was 
adjourned to January 2, 201718. 

21. On November 7, 2016, failing all attempts to amicably settle with Respondent 
regarding issues relating to Claimant’s investments in Mercuria, Claimant 
invoked arbitration, under the MB-BIT, against the Respondent. 

 

 
 

                                                
13 Facts, PO2, ¶2. 
14 Facts, ¶18. 
15 Facts, ¶21. 
16 Facts, ¶24. 
17 Facts, ¶43. 
18 Facts, ¶44 
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SUMMARY OF ARGUMENTS 

 
1. JURISDICTION. This dispute satisfies the requirements for jurisdiction under 

Article 8 of the MB-BIT Convention, particularly the subject matter (jurisdiction 

ration materiae) and the person of the Claimant (ration personae). First, the 

arbitral award granted by the tribunal in reef is an investment as it falls under 

Art.1 of the MB-BIT, as well as the ordinary and inherent meanings of the word 

“investment” and satisfies both the Salini and knowledge-transfer test for 

investment. Second, the Claimant cannot be denied the benefits of the BIT 

because it is not controlled by citizens or nationals of a third state and has 

substantial business activities in Basheera. Claimant is incorporated in Basheera, 

and has been acting in its own right ever since. In any case, Claimants cannot be 

denied the benefits of the treaty as the invocation of Art.2(1) of the MB-BIT 

applies only prospectively. 

 
2. MERITS OF THE CLAIM. First, the Respondent breached the autonomous Fair 

and Equitable Standard (FET) standard as provided in Art. 3 (2) of the MB-BIT 

when it enacted the Law 8458/09 and granted a compulsory license arbitrarily, 

without due process of law and in violation of the Claimant’s legitimate 

expectations. Second, the Respondent denied justice to the Claimant by its 

egregious conduct in the enforcement proceedings causing an unreasonable delay 

of seven years. Third, the Respondent also did not accord the Claimant an 

effective means to assert claims and enforce rights as provided by the MB-BIT. 

The last two conducts of the Respondent breached Art. 3 of the MB-BIT which 

provides an all-encompassing obligation to promote and protect investment and 

returns. Finally, the unilateral termination of the LTA amounted to a violation of 

the MB-BIT. 
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ARGUMENTS 
PART ONE: JURISDICTION 

 

1. Art.8 of the MB-BIT refers to the Permanent Court of Arbitration Optional Rules for 

Arbitrating Disputes between Two Parties of Which Only One Is a State, or more 

commonly known as the PCA Arbitration Rules of 2012 (hereinafter “the Rules”), as 

one of the laws a disputing investor may submit a dispute for arbitration to. Claimant 

has invoked such in accordance with the requisite procedures of the Rules. 

 

2. Contrary to Respondent’s allegations, the Claimant will show that this Tribunal has 

jurisdiction over the subject matter of this case – the Arbitral Award granted by the 

Tribunal in Reef (“Award”) (I), and over the person of the parties – particularly, the 

Claimant as a Basheeran investor (II). 

I. THIS TRIBUNAL HAS JURISDICTION OVER THE AWARD 
 
3. Respondent mistakenly argues that this Tribunal has no jurisdiction because the 

Award is not an investment19. Claimant will prove Respondent’s error by establishing 

that the claims in relation to the Award should be protected by the MB-BIT because it 

is an investment over which this Tribunal has jurisdiction (A), alternatively, it also 

represents the LTA, which is the original investment (B), it stems from the LTA (C), 

it is part of the whole investment (D), and it  is a crystallization of Claimant’s rights 

(E. 

 

A. The claims in relation to the Award is an investment. 

 
4. The Award is an investment, and therefore should be protected by the MB-BIT 

accordingly for the following reasons: the Award is a “claim to money” (a), the 

Award is an investment within the term’s ordinary meaning (b), the Award is an 

“asset” (c),  the Award complies with the Salini Test (d), the Award complies with 

the inherent meaning of investment (e), the Award contributes to economy and 

                                                
19 Response to the Notice of Arbitration, ¶4 
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knowledge transfer test (f), and lastly, this Tribunal should not rely on the argument 

that it must be left open whether the Award can be considered an investment (g). 

a. The Award is a “claim to money”. 

5. The MB-BIT provides for a non-exclusive list of classifications of “investments”; 

under Art.1(1)(c), the MB-BIT provides that the term “investments” includes “claims 

to money”. Article 31 of the Vienna Convention of the Law of Treaties (hereinafter 

“VCLT”) states that a “treaty shall be interpreted in good faith with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.” 

 

6. The wording of a treaty has the prime role in interpretation because it is presumed to 

be an authentic expression of the intention of the parties20. 

 

7. In January 2009, the Reef tribunal found NHA to be in violation of the LTA when it 

breached such by terminating it prematurely21 and directed NHA to pay ABL USD 

40,000,000 in damages22.  

 

8. “Damages” is defined as “money claimed by, or ordered to be paid to, a person as 

compensation for loss or injury23”. An ordinary interpretation of the MB-BIT shows 

that the Award clearly constitutes a “claim to money” which is an investment within 

the purview of the MB-BIT.  

 

9. This interpretation is supported by the Tribunal in the case of Saipem v. Bangladesh 

which held that where an award orders a party to pay an amount of money and the 

BIT concerned includes “credit for sums of money” as an investment, the prevailing 

                                                
20 Dorr and Schmalenbach, p.523, ¶6. 
21 Facts, ¶17. 
22 Notice of Arbitration, ¶9. 
23 Black’s Law, p.445 
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party undoubtedly has a credit for a sum of money in the amount of the award and, 

consequently, an investment in the form of the contract rights under the award.24. 

 

10. The same can be said in the case between ABL and Mercuria. The Arbitral Award 

specifically orders NHA to pay ABL an amount of money. The damages to be paid in 

the Award constitutes “claims to money”. 

b. The Award is an investment within the term’s ordinary meaning. 

11. It is important to consider a term’s ordinary meaning since it is reasonable to assume 

that it was what the parties intended in drafting the treaty25. 

 

12. The term “investment” is ordinarily defined as a “capital outlay26” or one which 

money was expended in acquiring, equipping, and promoting a business27. The award 

granted by the Reef tribunal is an award of damages – which functions as a reparation 

or compensation for the losses suffered28.  

 

13. Compensation is only resorted to if the State responsible for the injury cannot 

restitution is not possible29.  As held in the Chorzow Factory case, the amount of 

compensation is determined by the value of which a restitution in kind would have 

borne30 or, in other words, the capital value31. 

   

14. As such, the Award, being an award for damages, is an investment as it is the value of 

Claimant’s capital made in pursuit of the LTA. 

 

                                                
24 Saipem v. Bangladesh, ¶¶126 - 127. 
25 Aust, p.188 
26 Black’s Law, p.902. 
27 Black’s Law, p.238. 
28 See Crawford, p.218, ¶3. 
29 ILC Articles, arts.35-36. 
30 Chorzow Factory 47.  
31 Crawford, p.218, ¶21. 
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c. The Award is an asset. 

15. The Art. 1 of the MB-BIT defines the term “investment” as any asset held by an 

investor of a Contracting Party. A “financial asset”, according to the International 

Accounting Standards, includes a contractual right to receive cash from another 

entity32. 

16. The Award clearly falls under the definition of a “financial asset” being a contractual 

right of the Claimant to receive cash, particularly USD 40 million, from the 

Respondent through NHA. 

d. The Award complies with the Salini Test. 

17. The case of Salini lays down four elements in determining an investment, namely – a 

contribution of money or assets, an element of risk, and a contribution to the 

economic development of the host state, a certain duration33. 

 

18. The Award constitutes a contribution of money and assets. As explained earlier, the 

damages set forth in the Award represents the monetary value of the investment34. It 

is also a financial asset, being a contractual right to receive cash35.  

 

19. It also includes an element of risk – specifically the non-enforcement or non-

recognition of the Award. As clearly manifested in the facts, Respondent has yet to 

enforce the Award granted by the Reef tribunal almost 9 years ago. 

 

20. The Award also promotes the economic development of Mercuria. MB-BIT in its 

preamble recognizes the fact that the flow of private capital and the economic 

development of the State is affected by the treatment accorded to investments. The 

enforcement of the Award, being a compensation for losses, can be seen as a 

manifestation of an effective means of asserting claims and enforcing rights under 
                                                
32 IAS 32, ¶11 
33 Salini, ¶52. 
34 Chorzow Factory, p.47. 
35 IAS 32, ¶11 
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Mercuria’s national law. The Award, and its subsequent enforcement, will show that 

an investor is protected under international law and can be compensated should there 

be loss caused by the government. 

 

21. Lastly, the Award satisfies the duration element. In the case of Fedax v. Venezuela, 

the Tribunal considered the investment to have satisfied the duration element when it 

extended beyond the fiscal year in which they were made36. Claimant’s investments 

whose monetary value is represented by the Award operated in pursuit of its 

obligations under the LTA for four years before the latter was arbitrarily terminated 

by the Respondent through NHA. 

 

e. The Award satisfies the inherent meaning of “investment” within the MB-

BIT. 

22. A similar test was developed by the PCA in the case of Romak v. Uzbekistan. This 

Tribunal held that the inherent meaning of the word “investment” should be taken 

into account when applying the non-exhaustive list of the BIT37 . Taking into 

consideration the light of the object and purpose of the Switzerland-Uzbekistan BIT38, 

it was held that an investment inherently refers to a contribution that extends over a 

certain period of time and that involves some risk39. Seeing that the provisions of the 

Switzerland-Uzbekistan BIT is similar with that of the MB-BIT, Romak’s definition 

for “investment” would be guiding in the case before us. 
 

23. The Award, as a compensation for damages, is the monetary equivalent of Claimant’s 

investment, hence satisfying the “contribution” element. Additionally, the Tribunal in 

Romak specifically includes “financial obligations” in its interpretation of the word 

“contribution”. As established earlier, the Award constitutes a financial asset, 

specifically the contractual right to receive cash. 

                                                
36 Fedax v Venezuala, ¶43. 
37 Romak v. Uzbekistan, ¶207. 
38 Id. at ¶206. 
39 Id. at ¶207. 
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24. With regard to the next element, this Tribunal held in Romak that the “certain period 

of time” is to be analyzed in light of all the circumstances, and of the investor’s 

overall commitment40 throughout the duration of its investment41 taking into account 

the historical and continuing relationship of the investor and the host State42.  

  

25. The Arbitral Award stems out of the LTA which is but one of the several agreements 

made by the Claimant with the Mercurian government as early as 1998. Even after 

the termination of the LTA, the Claimant continues to operate which shows its 

commitment as an investor with a historical and continuing relationship with 

Mercuria.  

 

26. As discussed above, the Arbitral Award suffers the risk of non-enforcement and 

recognition by the Respondent.  

 

f. The Award contributes to the economy and knowledge transfer. 

27. In the case of the Malaysian Historical Salvors v , the Tribunal considered 

contributions with regard to the transfer of “know-how” and “knowledge” which 

would ultimately benefit the public. In this case, the Arbitral Award contributes a 

transfer of knowledge in the form of the precedence it created with regard to the 

protection of investors and investments43.  

g. The Tribunal should not consider the argument that the issue be left open as 

to the character of an Arbitral Award as an investment. 

28. The Claimant is aware that the Tribunal in Saipem v. Bangladesh left open as to 

whether an arbitral award is an investment. However, Claimant submits that the same 

                                                
40 Romak v Uzbekistan, ¶225. 
41 Id. 
42 Id at ¶226. 
43 MHS v Malaysia , ¶¶109, 133.  
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cannot be applied in this case. The Award granted by the Reef tribunal to the 

Claimant can be conclusively decided as an investment within the meaning of the BIT. 

 

29.  The provision in the BIT in the case of Saipem used by the Tribunal was the phrase 

“credit for sums of money”, which is different from what the Claimant asserts under 

the MB-BIT which is “claims to money”.  

 
30. A “credit” is ordinarily defined as “the ability to borrow money44” or in other words a 

“loan”. However, the MB-BIT provides for “claims to money” as an investment. A 

“claim” is a right enforceable in court45. Necessarily, the Tribunal in Saipem had to 

base its decision on the contract rights embodied in the Award since the BIT 

governing its parties does not directly permit the award to be classified as an 

investment. Inversely, the MB-BIT provides for a right enforceable in court as an 

investment, making the Award an investment under the MB-BIT. 

 

31. Therefore, this Tribunal has jurisdiction over the Award, being an investment within 

the meaning of the MB-BIT. 

B. Alternatively, the disputed Award constitutes a “change in form” of the 
original investment made by ABL. 

32. The last sentence of Article 1(1) provides that an investment will retain its character 

as an investment even when it changes its form. The Claimant submits that the LTA 

is an investment (a) hence, by virtue of the last sentence of Art. 1(1), the LTA merely 

transformed into the Award but nevertheless retained its character as an investment 

(b). 

a. The LTA is an investment. 

33. The Award should be protected by the MB-BIT as it continues the LTA. The 

Claimant shall demonstrate to this Tribunal that the LTA is an investment under the 

BIT (1), within the ordinary meaning of investment (2),  by applying the Salini Test 

                                                
44 Black’s Law, p.424 
45 Black’s Law, p.281 
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(3), by applying the inherent meaning of the word “investment” (4), and that the LTA 

contributes to the economy and knowledge transfer (5); 

 

(1) The LTA is an investment within the meaning of the BIT. 

34. Art. 1(1)(e) provides that the term investments, includes contractual rights to 

undertake any economic and commercial activity. 

 

35. The LTA creates such right as it allows ABL to supply Sanior to Mercuria with a 

minimum guaranteed annual-order value at a 25% discount for a period of 10 years46. 

The supply of Sanior to Mercuria for a certain price is clearly an economic and 

commercial activity. 

(2) The LTA is an investment under the ordinary meaning of the term. 

36. The LTA falls under the ordinary meaning of the word “investment”. As mentioned 

above, an “investment” is one which involves a capital outlay47. 

 

37. The LTA obligates Claimant to deliver a certain amount of Sanior based on NHA’s 

purchase order. This constitutes a capital outlay which promotes the business of 

Claimant. 

 

38. Also, when the NHA and the Claimant entered into the agreement, the Claimant set 

up its manufacturing unit for Sanior as well as purchased land and machinery in 

pursuit of its obligations under the LTA.  

(3) The LTA is an investment by applying the Salini Test. 

39. The facts of the case clearly show that the LTA complies with all the elements of the 

Salini Test, specifically: contribution of money or assets, a certain duration, an 

element of risk, and a contribution to the economic development of the host state. 

 
                                                
46 Facts, ¶10.  
47 Black’s Law, p.238 
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40. Under the LTA, the NHA would purchase Sanior from ABL annually48. This clearly 

constitutes a contribution of money or assets, arising from the trade between NHA 

and ABL. 

 

41. Clause 6 of the LTA also prescribes a certain duration which was “10 years from 

commencement date”49.  

 

42. The LTA also entails an element of risk as the validity of the agreement is subject to 

NHA’s satisfaction with the performance of ABL50. Moreover, the LTA prescribed a 

25% discount over its purchase orders and guarantees ABL only the minimum order-

value per year, regardless of the expense it incurred over the term of the Contract51. 

Should the costs for the production of Sanior rise, or the demand for ABL’s drug 

decrease either because of the effective treatment of greyscale victims and the 

promotion of preventive measures against the transmission of greyscale or the 

emergence of an alternative, since the guarantee is based on value not quantity, NHA 

would only be obligated to place purchase-orders up to that certain amount, 

regardless of the current selling price of Sanior. This risk has already been proven 

true when ABL lost two-thirds of its market share after Mercuria granted HG-Pharma 

the license to manufacture ABL’s patented Valtervite52. 

 

43.  The LTA also contributed to the economic development of Mercuria when it set up 

its manufacturing unit for the production of Sanior53  and purchased land and 

machinery54, thus providing jobs and stimulating trade. Also, the drug Sanior treats 

                                                
48 Facts, ¶10. 
49 Id.  
50 Id. 
51 Id. 
52 Id. at ¶24. 
53 Id at ¶11. 
54 Id at ¶15.  
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greyscale which primarily affects the working-age individuals of Mercuria, hence 

improving their productivity55. 

 

(4) The LTA satisfies the inherent meaning of “investment” under the MB-BIT 

44. The LTA also is an investment, applying the inherent meaning of “investment” which, 

as discussed above, is a contribution that extends over a certain period of time and 

that involves some risk. 

 

45.  “Contribution” was defined as any dedication of resources that has economic value, 

whether in the form of financial obligations, services, or patents – either in cash, kind, 

or labor56, in furtherance of a venture57. The LTA required the annual supply of 

Sanior at a 25% discount58. In pursuit of this obligation, ABL set up its manufacturing 

unit for Sanior in Mercuria59, and purchased additional land and machinery to meet 

the rising demand60. Accordingly, ABL has made a contribution of its resources under 

the LTA. 

  

46. Regarding “certain period of time” element – the LTA was to be effective for 10 

years61. ABL made its first delivery on June 200562 and continued to do so in the 

succeeding years63 until the NHA arbitrarily terminated the LTA in 200864. After the 

termination, ABL continued to supply Sanior to other distributors and until it 

significantly lost its market share by 2014 when the generic FDC pill gained 

popularity65. Prior to the LTA, ABL already entered the Mercurian market by 

concluding several agreements with its government and set up a manufacturing base 
                                                
55 PO1, Annex 3 (NHA Report 2006) 
56 Romak v Uzbekistan, ¶214. 
57 Id at ¶222. 
58 Facts, ¶10. 
59 Id at ¶11. 
60 Id at ¶15. 
61 Id at ¶10. 
62 Id at ¶11.  
63 Id at ¶15. 
64 Id at, ¶17. 
65 Id at ¶24. 
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in Mercuria66 and was even assigned the Mercurian Patent for Valtervite as early as 

199867 . This shows that the LTA is not merely a one-off transaction, but an 

investment which is part of ABL’s historical and continuing economic relationship 

with Mercuria.  

 

47. For the last element, it was held that such is limited to an “investment risk”, one 

which the investor cannot predict the outcome of the transaction or be sure of a return 

on his investment68. As established above, ABL’s profit is largely dependent on 

Mercuria’s annual purchase orders based on the number of patients coming into care69, 

which may decrease over time due to the effectivity of the treatment and the 

prevention-campaigns or the emergence of cheaper alternatives. This risk 

materialized when Mercuria allowed HG-Pharma to manufacture generic FDC pills 

based on ABL’s Valtervite which resulted into significant losses on the part of ABL70. 

ABL certainly cannot predict the actions of Mercuria’s legislature and judiciary 

which allowed the use Valtervite without ABL’s authorization 71. Thus, the LTA 

satisfies the inherent meaning of the term “investment”.  

(5) The LTA contributes to the economy and knowledge transfer. 

48. When the LTA was created, it stimulated private capital flow and contributed to the 

economy of Mercuria. The LTA also was able to contribute a knowledge transfer as 

since its formation, more adults became aware of greyscale was able to be treated 

using Sanior which was distributed across Mercuria72 . 

 

b. The LTA was transformed into the Award but nevertheless retained its 

character as an investment 

                                                
66 Id at ¶5.  
67 PO3 
68 Romak v Uzbekistan, ¶230.  
69 Facts, ¶15. 
70 Id at ¶ 24.  
71 Id at ¶20-21.  
72 Id at ¶¶11,13. 
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49. In the alternative, Claimant submits that the Award represents LTA and continues its 

character as an investment. Claimant maintains that the BIT itself allows such 

continuation (1). Nevertheless, an investment remains to be an investment until its 

ultimate disposal (2). Also, investor protection necessitates this under the MB-BIT (3). 

(1) The Award continued the LTA under the MB-BIT. 

50. The last sentence in Art.1(1) of the MB-BIT clearly states that any change in form of 

an investment will not affect its character as an investment. 

 

51. Such a provision intends to protect investments continuously throughout its existence 

– regardless of its change in form, because the investors continue to hold subsisting 

interests in their investment73. 

  

52. As previously established, the LTA is an investment. The BIT itself expressly 

provides that that its protection transgresses through the investments’ change in form. 

The Award, as a continuation of the LTA, should then be treated as an investment and 

be extended protection by the BIT. 

 

(2) The investment continues to exist until ultimate disposal 

53. As held by the Tribunal in the case of Mondev v US, once an investment exists, it 

remains to be under the BIT’s protection even after its failure or termination, until its 

ultimate disposal or fully wounded up74.  

 

54. This is consistent with the MB-BIT as it was created to provide an effective means of 

asserting claims and enforcing rights of the investors. The Award, being a claim and a 

right, is fully protected by the MB-BIT. It would be against the object and purpose of 

the BIT if a Contracting State can escape liability by simply terminating the 

investment agreement.  

                                                
73 Chevron v Ecuador, ¶183 – 184.  
74 Mondev v Uzbekistan, ¶80; Chevron v Ecuador, ¶183  
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(3) Investor protection necessitates protection of the Award.   

55. As was explain in the case of Frontier Petroleum v Czech, by refusing to recognize 

and enforce the Award75, or at least by delaying its enforcement76, the Respondent 

has already affected the management, use, enjoyment, and disposal of ABL’s 

investment in Mercuria.  

 
56. It was noted by the Tribunal in White Industries v India that affording protection to 

the awards would be in effect, providing protection to the subsisting interests that the 

investor continued to hold in the original investment77. In other words, protecting the 

Award would be protecting Claimant’s investments as an investor under the MB-BIT. 

 

57. For these reasons, this Tribunal has jurisdiction over the present case.  

C. The Award, unlike others, is an investment because it directly stems from the 

original investment. 

58. The Claimant does not contend that all awards are investments, but rather, this 

particular Award is an investment as it stems from the original investment – the LTA. 

  

59. Unlike other awards, the Award before this Tribunal directly stems out of Claimant’s 

investments which is first and foremost protected by the MB-BIT. The Award is 

direct result of Respondent’s breach of obligation. Accordingly, one cannot benefit 

from his own wrong.  

 

60. Therefore, this Tribunal should afford protection to the Award and grant its 

jurisdiction over the case. 

D. The Award is part of the investment. 

                                                
75 Frontier Petroleum v Czech, ¶231.  
76 White Industries v India, ¶7.6.5, 4.3.4.  
77 Id at n.42 
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61. The rights under the Award constitutes part of the original investment, and, as a 

consequence, subject to the same protection afforded to investments by the MB-

BIT.78 

 

62. It was emphasized in the case of ATA Construction v Jordan, an investment is not a 

single right but rather, a bundle of right79s. Accordingly, in ultimately deciding that 

the award should be protected by the treaty, the Tribunal in ATA Construction took 

into account the “entire operation” which includes the original Contract, its 

subsequent transactions, and the consequent award80.  

 

63. The same can be said in this case. Even if the Award cannot be considered as an 

investment by itself, this Tribunal should still extend its protection over it because it 

is part of Claimant’s total investment. 

 

E.  In any case, the Award constitutes a crystallization of Claimant’s rights. 

64. Claimant submits that this Tribunal has jurisdiction over the Award because the MB-

BIT protects “rights conferred by law” (a), the Award embodies Claimant’s contract 

rights (b), and in line with the spirit of the MB-BIT (c). 

 

a. The BIT protects rights conferred by law. 

65. Art.1(e) includes “rights conferred by law” as an investment. The rights in the Award 

are rights granted by the Reef tribunal and recognized by international law. 

 

66. Applying Art.31(1) of the International Law Commission’s Articles on State 

Responsibility (“ILC Articles”), obliges the Respondent to make full reparation for 

the damages it caused – one of which would be compensation, which is basically the 

purpose of the Award granted by the Reef tribunal.  

                                                
78 Id at ¶ 7.6.10. 
79 ATA Construction v Jordan, ¶96. 
80 Id at ¶114. 
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67. Accordingly, this obligation on the part of the Respondent created a right on the part 

of the Claimant to receive such compensation, and as these rights are in the Award, 

the BIT should extend its protection to it. 

b. The Award embodies Claimant’s contract rights. 

68. It is well-established that rights arising from contracts may amount to investments for 

the purposes of many BITs81. The Tribunal in Saipem v Bangladesh explained that 

such the award crystallized the rights and obligations under the original contract 

which constitutes an investment within the meaning of the BIT82.  

 

69. As established above, the LTA is an investment within the meaning of BIT and under 

international law.  The contract rights under the LTA constitutes as an investment 

which in effect, was crystallized by the Award, and thus should be protected as an 

investment under the MB-BIT.  

c. The protection of Claimant’s rights crystallized in the Award is in line with 

the spirit of the MB-BIT. 

70. The Claimant, as an investor from Basheera, is protected by the MB-BIT whose main 

purpose was to promote and protect investments. The MB-BIT’s definition of what an 

investment concerns mostly the rights of an investor. 

 

71. As seen in the wording of Art. 1(a-e) of the MB-BIT, the treaty actually primarily 

refers to investment rights, not tangible property – which only shows that the treaty 

intended to protect beyond than the physical contribution of the investor to the host 

state, and instead focused on the rights of the investor himself. 

 
72. Therefore, as the Award is an embodiment of Claimant’s rights, this Tribunal should 

find that it has jurisdiction over the case. 

 

                                                
81 White Industries v India, ¶7.4.1. 
82 Saipem v Bangladesh, ¶127. 
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II. CLAIMANT CANNOT BE DENIED THE BENEFITS OF THE MB-BIT. 
 
73. Respondent invokes Art.2 of the MB-BIT, or the “right to deny”, particularly 

Paragraph 1, and contends that ABL’s claims are inadmissible because the benefits of 

the BIT are not available to the latter83. However, for Art.2(1) to apply, it requires the 

fulfillment of two elements: that the legal entity is owned or controlled by citizens or 

nationals of a third state, and that such entity has no substantial business activities in 

the territory of the Contracting Part in which it is organized. 

 

74. Claimant submits that ABL cannot be denied the benefits of the MB-BIT because 

ABL is a Basheeran corporation, protected by the MB-BIT (A), ABL is not a legal 

entity owned or controlled by citizens or nationals of a third state (B), ABL has 

substantial business activities in Basheera (C), and in any case, the “right to deny” 

invoked by Mercuria can only be applied prospectively (D). 

A. ABL is a Basheeran corporation protected by the MB-BIT. 

75. Claimant submits that it is a Basheeran investor both under the MB-BIT(a), as well as, 

in accordance with international law(b).  

 

a. Claimant is a Basheeran investor under the MB-BIT. 

76. The MB-BIT clearly defines what it considers as an investor. Art.1(2)(b) states that a 

corporation would be considered an investor if it was incorporated under the 

applicable laws of a Contracting Party.  

 

77. Many treaties define the nationality of legal persons with specific requirements or 

even more complex formulations84, however, in our case, the MB-BIT only required 

that the corporation be incorporated in the Contracting Party.  

 

                                                
83 Response to the notice of arbitration, ¶5.  
84 Brownlie, p.528,529. 
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78. It is undisputed that ABG incorporated ABL in Basheera, thus, making it a Basheeran 

investor under the MB-BIT. 

b. Claimant is of Basheeran nationality according to the Barcelona Traction 

case. 

79. As held in the case of Barcelona Traction, the nationality of a corporation lies where 

it was incorporated and where its head office is located85. The nationality of ABG, 

although not mentioned in the facts, will not affect the nationality of the Claimant 

even though ABG incorporated the Claimant as its wholly owned subsidiary. The ICJ 

in Diallo, affirming Barcelona Traction held that the “normal rule of nationality” will 

still apply even when the companies in question are owned by a single shareholder86. 

  
B. Claimant is not owned or controlled by citizens or nationals of a third state. 

80. The facts relied upon by the Respondent are not enough to establish that ABL is 

owned (a) or controlled by citizens or nationals of a third state (b). 

a. Claimant is not owned by citizens or nationals of a third state. 

81. The ownership of ABL cannot be traced to citizens or nationals of a third state 

according to the facts (1), and applying the doctrine in the case of Barcelona Traction 

(2). 

(1) The facts show that Claimant is not owned by citizens or nationals of a third 

state. 

82. ABC merely “controls” the shares of ABG affiliates87. Even though ABC was 

incorporated in a third state, it does not own ABL nor ABG. Control does not equate 

to ownership.  

 

                                                
85 Barcelona Traction, ¶70. 
86 Diallo, ¶31  
87 PO2, ¶3. 
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83. Art. 35 of the Rules allows the usage of “relevant trade usages” as a source of law. 

Claimant submits that the WTO General Agreement on the Trade in Services (GATS) 

is a relevant compilation of these trade usages. 

 

84. A juridical person is “owned” by persons of a State if more than 50 percent are 

beneficially owned by persons of that State88, while “control” is the power to name a 

majority of its directors or legally direct its actions89. ABC may be able to “control” 

the shares of ABG affiliates but it cannot be said to own ABG itself, as well as ABL. 

(2) Applying the doctrine in Barcelona Traction, the shareholders of Claimant 

remains separate and distinct to its personality. 

85. It is of no matter that ABC, a holdings company incorporated in Reef, controls the 

shares of ABG affliates. The nationality of ABC does not trickle down to ABG, more 

so to the Claimant. According to the case of Barcelona Traction, the shareholders 

cannot be identified the corporation, each having a separate set of rights90. 

86. Piercing the corporate veil would be justified only for exceptional circumstances:  

such as in cases of fraud or malfeasance, to protect third persons or to prevent the 

evasion of legal obligations91.None of which are present in this case. Unless there is a 

reason to pierce the corporate veil, the companies and its shareholders maintain a 

separate personality. 

 

87. The facts are silent as to the nationality of ABG. Unless the Respondent can 

conclusively ascertain the nationality of ABG, the fact stands that ABL is a 

Basheeran corporation, therefore, it cannot be denied the benefits of MB-BIT.  

 

b. Claimant is not controlled by citizens or nationals of a third state. 

                                                
88 GATS, art.28 (n)(i) 
89 GATS, art.28 (n)(ii) 
90 Barcelona Traction, ¶41. 
91 Barcelona Traction, ¶56. 
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88. Claimant is shown to be independent of control by citizens or nationals of a third state 

as seen in the facts (1), and as defined in the WTO General Agreement in Trade in 

Services (2). 

 

(1) The facts show that Claimant is not controlled by citizens or nationals of a third 

state. 

89. This fact is well-recognized in the facts by the Mercurian government itself when it 

entered into public private collaborations with the NHA92; by the NHA when it 

entered into a partnership with ABL and subsequently invited it to make an offer93; by 

the High Court of Mercuria when it fixed the royalty to be paid to ABL94; and by 

several other distributors with whom ABL had long-standing relationships and 

existing contracts.95 

 

90. Nor does it show that ABC controls ABG. The latter’s operations focus on drug 

discovery and development, while ABC is merely a holding company96 . ABG 

synthesized Valtervite97, and secured a patent for Valtervite in Basheera on its own98, 

separately from the patents for Valtervite secured by ABC, and incorporated ABL in 

Basheera where ABG as an established presence in99. 

 

91. ABC’s control of the shares of ABG’s affiliates does not prove control over ABG 

itself nor Claimant ABL. As held in the Barcelona Traction case, the identity of the 

shareholders remains separate and distinct from the corporation100. 

 

                                                
92 Facts, ¶5. 
93 Id at ¶¶8-9. 
94 Id at ¶21. 
95 Id at ¶24. 
96 Id at ¶2. 
97 Id at ¶3. 
98 PO2, ¶6. 
99 Facts, ¶4. 
100 Barcelona Traction, ¶45. 
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92. Notably, even if ABC controls ABG, it cannot be said to be by “citizens or nationals 

of a third State”. The shares of ABC are held by a mix of private entities and 

individuals of a wide variety of nationalities and its directors come from different 

countries including Basheera and Mercuria101.  

 

 

(2) There is no control as defined in GATS. 

93.  “Control” is defined in GATS as the power to name a majority of directors or legally 

direct a juridical person’s actions 102.  

 

94. As sufficiently shown above, no citizens or nationals of a third State has the power to 

legally direct the actions of ABL. ABL from the very start has acted in its own right, 

with independence, and as a separate and distinct legal entity.   

 
C. Claimant has substantial business activities in Basheera 

95. Claimant has substantial business activities in Basheera because its activities are 

material to its nature of business (a), business activities are different from investment 

activities (b), and that the nature of Claimant’s business is substantial and in fact in 

line with Basheera’s economic policy(c). 

 

a. Claimant’s business activities are material to the nature of its business. 

96. In the case of AMTO v. Ukraine103 it was held that in the absence of a specific 

definition in the BIT, “substantial” refers to the “materiality of the business activities”. 

 

97. Similarly, in the case of Petrobart v Kyrgz Republic, the Tribunal held that the 

management of strategic and administrative matters out of a principle office located 

in a Contracting State was sufficient to prevent the host state from invoking the 

                                                
101 PO3 
102 GATS, Art. 28, n(ii).  
103 AMTO v. Ukraine, ¶ 69. 
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treaty’s denial of benefits clause for the alleged lack of substantial business 

activities104. 

 

98. Claimant’s business activities such as the renting of an office space, opening of a 

bank account, and hiring of an accountant, a patent attorney, a commercial lawyer, 

and a manager105 are material to the nature of ABL’s business, which was primarily 

to collaborate with State and State Agencies and provide support services to ABG 

affiliates106.  

 

b. Art.2 of the MB-BIT prescribes the lack of business activities not investment 

activities as a ground for denying benefits. 

99. The MB-BIT allows the Respondent to deny the benefits of the treaty to the Claimant 

only if it was able to show that Claimant has no substantial business activities in 

Basheera, and not necessarily an investment. 

 

100. “Business” in its ordinary meaning are merely “commercial transactions” 107. 

Claimant is not required to show more than that. As seen above, activities such as 

hiring of employees, payment of taxes, renting of an office space, and providing of 

services are all undoubtedly commercial transactions. 

c. Claimant’s business activities are in fact in line with Basheera’s outward 
economic policy. 

101. The MB-BIT was entered into by Basheera in accordance with its outward-

looking economic policy – one which focuses on foreign investment and 

exportation108. 

 

                                                
104 Petrobart v. Kyrgz Republic, p.63 
105 PO2, ¶3. 
106 Facts, ¶5. 
107 Black’s Law, p.226 
108 Keesing, p.303 
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102. Claimant submits that its business activities in Basheera constitute an exportation 

of services, analogous to a Business Process Outsourcing company. As shown in the 

facts, Claimant provides support for regulatory approval, marketing, and sales, as 

well as legal, accounting, and tax services for ABG affiliates. 

 

103. These activities, while done in service of companies outside Basheera, are all 

done in Basheera and are material to the nature of Claimant’s nature of business as 

well as in line with Basheera’s economic policy, which is enough to conclude that 

Claimant exercises substantial business activities in Basheera. 

 

D. The denial of benefits by Mercuria can only apply prospectively. 

104. The Denial of Benefits Clause may only affect the rights of Claimant 

prospectively because a retroactive application is contrary to the object and purpose 

of the MB-BIT (a), and by applying the doctrine of critical date (b). 

a. A retroactive denial is contrary to the MB-BIT 

105. Art. 2 of the MB-BIT states that each Contracting Party reserves the right to deny 

the advantages of the MB-BIT. As was held in the case of Plama v. Bulgaria, the 

language used suggests that the right to deny exists, however, being a “reserved” right, 

it is yet to be exercised109. It requires a positive action from the government of 

Mercuria.  

106. The Tribunal in the case of Liman Caspian Oil v Kazakhstan, held that the object 

and purpose of the Energy Charter Treaty (ECT) disallows a retroactive application of 

the denial of benefits clause110. The same can be said in our case. 

 

107. The MB-BIT was created primarily to protect investments and to provide 

effective means of asserting claims and enforcing rights. The Tribunal in The 

Tribunal in Yukos v Russia reasoned that if the State would be allowed to deny the 

                                                
109 Plama v Bulgaria, ¶153. 
110 Liman Caspian Oil v. Kazakhstan, ¶225 
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rights of the treaty only upon the time when the investor invoked its rights therein, it 

would be prejudicial to the investor that expected protection from the treaty111. 

 
108. If the MB-BIT intended otherwise, it should have been worded as such as was 

done in other treaties as was observed in Pac Rim v El Salvador112. Refusing to apply 

the decision in Plama v Bulgaria, the Tribunal in Pac Rim reasoned that CAFTA does 

not necessitate prospective application113. 

 

109. Investors enjoy the full advantages of the treaty up until it can be proven by the 

State that they can be denied its benefits. Accordingly, the right to deny under the 

MB-BIT must be exercised with prior notice and due process. Its invocation can only 

apply prospectively114.  

 

b. A retroactive application of the Denial of Benefits clause would be contrary 

to the doctrine of critical date. 

110. Under the doctrine of critical date, once the rights of the parties have crystallized, 

any acts after that date cannot alter the legal position of the parties115.  

 

111. ABL’s invocation of the MB- BIT as a Basheeran investor crystallized the rights 

of ABL and Mercuria and, thus, Respondent’s denial of benefits cannot anymore alter 

their legal position regarding this case.  

 

112. Therefore, the denial should be invoked before the benefits are being claimed by 

the investor. Any other interpretation would be contrary to the object and purpose of 

                                                
111 Yukos v Russia, ¶450 
112  Pac Rim v. El Salvador, ¶¶1.5, 4.3; see also Plama v. Bulgaria, ¶156 (citing the ASEAN Framework 

Agreement on Services of December 1995, art. VI) 
113 CAFTA, art. 10.12(2) 
114 Yukos v. Russia, ¶¶456, 458; see also Plama v. Bulgaria, ¶153  
115 Shaw, p.509. 



24 
 

the BIT and would be unnecessarily detrimental, unfair, and inequitable to investors 

and their investments. 

 
 

E. Respondent has burden of proof to show the respondent validly exercised the 

Denial of Benefits. 

113. The burden of proof to establish the factual basis of the conditions effecting the 

“right to deny” falls upon the State invoking it116. Generally, the burden of proof lies 

with the Claimant to prove that this Tribunal has jurisdiction; however, the burden 

shifts to the Respondent upon raising a defense asserting that the right should not 

apply despite the Claimant having met the requirements117. The “right to deny” is an 

exception to the general rule that this Tribunal has jurisdiction over any dispute 

submitted by an investor of a Contracting Party in accordance with Art. 8 of the MB-

BIT. It is then the burden of the Respondent to prove that it can deny the benefits of 

the MB-BIT to the Claimant. 

 

114. As shown by the Claimant and as supported by the undisputed facts, Respondent 

was not able to show enough proof that ABL is controlled by citizens or nationals of a 

third state, it cannot deny ABL its rights fully granted by the MB-BIT. 

 

F. In any event, the Claimant is only required to show prima facie that this 

Tribunal has jurisdiction, and has successfully done so. 

115. The Claimant is only required to satisfy a “prima facie” standard to prove this 

Tribunal’s jurisdiction118. What can be sufficiently determined from the facts is that 

ABL is a Basheeran corporation, having been incorporated therein, and an investor in 

Mercuria119. The Respondent was not able to present any evidence regarding the 

nationality of ABG, ABL’s incorporator, but nevertheless conceded the fact that ABG 

                                                
116 Generation Ukraine v. Ukraine, ¶15.7. 
117 Chevron v. Ecuador, ¶138. 
118 Pac Rim v. El Salvador, ¶2.5. 
119 Facts, ¶4; See Barcelona Traction, ¶70. 
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has an established presence in Basheera’s pharmaceutical market120.  Therefore, since 

ABL is a Basheeran corporation and an investor in Mercuria, this Tribunal has 

jurisdiction over its person. 

CONCLUSION ON JURISDICTION 
 
116. The Tribunal is requested to find that it has jurisdiction over the present dispute. 

Firstly, the Award qualifies as an investment both within the meaning of the MB-BIT 

and by virtue of international law. Finally, Claimant has not been denied the benefits 

of the MB-BIT because it is neither owned nor controlled by citizens or national of a 

third state, and that it has substantial business activities in Basheera.  

                                                
120 Facts, ¶4. 
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PART TWO: MERITS OF THE CLAIM 

 

I. THE RESPONDENT FAILED TO ACCORD FAIR AND EQUITABLE 

TREATMENT (FET) TO CLAIMANT’S INVESTMENTS.  

 

117. Claimant asserts that the Respondent breached the FET standard in the MB-BIT 

(I), and its conduct in the enforcement proceedings violated Art. 3 of the MB-BIT 

which provides an all-encompassing obligation to each of the contracting parties for 

the promotion and protection of investments and returns (II), and that the termination 

of the LTA amount to a violation of the MB-BIT (III).  

 

118. The argument to prove the Respondent’s failure to accord FET to Claimant’s 

investments will be demonstrated in four parts. Firstly, the Claimant submits that Art. 

3 (2) of the MB-BIT provides for an autonomous FET standard which protects 

against unreasonable and arbitrary measures, observes due process of law and 

safeguards investor’s legitimate expectations (A). Secondly, the Claimant will 

demonstrate how this standard was violated by the Respondent by enacting the Law 

No. 8458/09 and the subsequent granting of the compulsory license to HG-Pharma 

which are both enacted and granted arbitrarily (B). Thirdly, by such measures the 

Respondent also violated due process of law (C). Fourthly, the Respondent also 

undermined the Claimant’s legitimate expectations (D).  

 

A. The MB-BIT provides for an autonomous FET standard that protects 

against unreasonable and arbitrary measures, observes due process of law, 

and safeguards investor’s legitimate expectations.  
 
85. Art. 3(2) of the MB-BIT stipulates that investors of each Contracting Party be 

accorded a fair and equitable treatment at all times. The above provision refers to an 

autonomous FET standard which is defined by the terms of the MB-BIT and the 

evolving principles of international law. To define FET within the meaning of the 

MB-BIT, it must be interpreted in the light of its object and purpose in accordance 
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with Art. 31 of the VCLT121. In this case, the MB-BIT’s object and purpose provides 

that the treatment to be accorded to investment will stimulate the flow of private 

capital and the economic development of the Contracting Parties. Considering this 

and the FET standard laid down by several tribunals, the FET standard recognized in 

this case protects against unreasonable and arbitrary measures, observes due process 

of law, and safeguards investor’s legitimate expectations. 

B. Respondent’s measures are arbitrary and unreasonable.  

 
86. In the case of National Grid v Argentine Republic where similarly in that case the 

Government of Argentine Republic contracted with National Grid and passed a 

reform law to address a national crisis, the Tribunal considered a measure without an 

apparent legitimate purpose as arbitrary122(a). In the alternative, some tribunals also 

examined proportionality and rationality to assess whether a challenged measure is 

arbitrary or unreasonable123(b).  Hence, the standard to determine whether a measure 

is reasonable or non-arbitrary as drawn from these cases are: the existence of an 

apparent legitimate purpose, the proportionality and the rationality of the measure. 

Considering this standard, the enactment of Law No. 8458/09 allowing compulsory 

licensing, and the granting of license to HG-Pharma are both arbitrary and 

unreasonable. 

 

a. The enactment of Law No.8458/09 does not serve an apparent legitimate 

purpose.  

87. A genuine public purpose that would make the Law No. 8458/09 reasonable and 

non-arbitrary was not proven to exist by the Respondent. The existence of the 

legitimate purpose or the reasonableness of which, as held in the case of Philip 

Morris v Uruguay, must be assessed by the Tribunal at the time when the law was 

enacted. 124 According to WHO standards, the greyscale incidents in Mercuria cannot 

                                                
121 VCLT, art. 31.  
122 National Grid v Argentine Republic (2008) 
123 Philip Morris v Uruguay (2011) 
124 Id.  
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be said to be a public health crisis (1). Additionally, The Respondent cannot also 

justify its arbitrary measure by invoking the International Covenant on Economic, 

Social and Cultural Rights (ICESCR) (2). 

 

 

(1) The greyscale epidemic in Mercuria does not qualify as a public health crisis. 

119. According to WHO, the number of cases indicating the presence of an epidemic, 

which would amount to a public health crisis/emergency varies, according to the 

agent, size, and type of population exposed.  

 

120. Here, the total population of Mercuria in 2006 is 67,150,133 and 266, 298 of 

which were confirmed to have greyscale. The number of confirmed cases may appear 

of such a large magnitude but when reduced to numerical terms, only 

represents .004% of its population. Further, the vulnerable demographic of greyscale 

in Mercuria in the same year are ages 15 – 49 years old belonging to the young 

population of Mercuria which are likely healthier than the older population. And 

according to research, Valtervite prevents the transmission of greyscale to healthy 

people. Considering this, an epidemic that would amount to a public health crisis can 

hardly exist in Mercuria.  

 

(2) The Respondent cannot justify its arbitrary measure by invoking the 

International Covenant on Economic, Social and Cultural Rights (ICESCR). 

121. Art. 15 of the ICESCR protects both the public and private interests in knowledge 

creation and diffusion. Although it recognizes the right of everyone to enjoy the 

benefits of scientific progress, it also protects the moral and material interests 

resulting from any scientific research or innovation. Hence, the Respondent's 

arbitrary measure cannot be justified through the ICESCR 

 

b. The enactment of the law is also gravely disproportionate to its purpose.  
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122. In TECMED, to test the proportionality of the measure, the Tribunal determine 

whether such action or measure is relative to the public interest presumably protected 

thereby and to the protection legally granted to investments.125 This standard strikes a 

balance between public interest as well as the investor’s interest in choosing a 

measure that is proportionate to the purpose it seeks to enforce. 

  

123. In this case, the Respondent has other alternatives to resort to instead of enacting 

a law that deprived the Claimant of its exclusive use of its patent. Since the 1990s 

treatments involving a combination of drugs to retard the progress of greyscale for 

several years are already available in the market. Some of the more advanced 

treatment could even mute the symptoms completely for the initial few years.126 

 

124. Hence, the Respondent has these other alternatives that it should have resorted to 

in responding to a purported health crisis in Mercuria while protecting the legal 

interest of the Claimant.  

 

c. The Law is irrational and is not supportive of the Respondent’s cause. 

125. The Law would in effect send a chilling signal to pharmaceutical companies to 

invest its innovations in Mercuria. No company would spend billions of dollars for 

intensive pre-clinical study, clinical trials and regulatory clearances only to be 

deprived of its patent rights over the drugs it developed. This would be a losing 

situation on the part of Mercuria in the long run, as definitely, greyscale would not be 

the last disease that would affect its population.   

 

126. Considering that the Law No. 8458/09 does not serve a genuine public purpose, is 

gravely disproportionate to its purpose and irrational, the measure is unreasonable and 

arbitrary.  

 

                                                
125 TECMED (2003). 
126 Annex No. , NHA’s Annual Report 006 
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d. The compulsory license issued pursuant to the law has no basis for its grant, 

hence, arbitrary.  

127. The Law No. 8458/09 provides for the following conditions before the 

compulsory license can be validly granted: all of which are absent in this case.  

128. The reasonable requirements of the public with respect to Valtervite in the form 

of Sanior have been satisfied. When the order value for Sanior doubled with each 

quarter in 2007, Atton Boro purchased land and machinery to bolster its production 

setup. It had built capacity to meet the rising demand, and offered a further discount 

of 10% for the remaining period of the LTA.127 Hence, the need of the public has 

been reasonably satisfied.  

 

129. Sanior is available to the public at a reasonably affordable price. The 

reasonableness of a drug price is based on factors such as the novelty of the 

innovation and costs of pre-clinical study, clinical trials and regulatory clearances. 

Prior to Sanior, the treatment only available in Mercuria was only effective if the 

infection was detected at very early stages, and even then, it required taking 5 to 7 

pills every day. This fell far short of global standards of treatment for greyscale, since 

many parts of the world had moved to the novel FDC pill. 128  

 

130. With the introduction of Sanior, Mercuria had moved to the FDC drug in the form 

of Sanior. Sanior has the active ingredient Valtervite which was synthesized after 

years of intensive pre-clinical study, clinical trials and regulatory clearances which 

cost billions of dollars. Considering all these, Sanior is reasonable at its current price.  

 

131. Sanior is worked in the territory of Mercuria. The Claimant has entered the 

Mercurian market by concluding several such agreements with its government and 

                                                
127  Facts, 29.  
128 Facts, ¶28.  
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with Mercuria’s newly set up NHA 129as early as 1998. Atton Boro has a robust 

manufacturing base in Mercuria, where Sanior is worked and produced.    

 

132. Considering that all the conditions laid down by the Law No. 8458/09 are absent 

in this case, the grant of the compulsory license to HG-Pharma then is arbitrary.  

 

C. The Challenged Measures were enacted without due process of law.  

133. Due process of law requires States to be totally transparent in their relations with 

a foreign investor. This is so the investor may know beforehand the relevant policies 

that apply to its investments and comply with such accordingly. 130  Here, the 

Claimant was surprised when the Respondent enacted the Intellectual Property Law 

and through a fast-tracked process, granted the compulsory license to a domestic 

generic pharmaceutical company. The Claimant was not informed of such 

Respondent’s intention.  

 

134. In fact, there was no proper notification to the Claimant. It never participated in 

any administrative, judicial or regulatory processes. As a result, the Claimant lost 

billions of dollars without any chance to recoup. Hence, the law was enacted without 

the required due process violating the MB-BIT’s autonomous FET obligation. 

 

D. The Respondent undermined the Claimant’s legitimate expectations.  
135. Fair and Equitable Treatment requires that Contracting Parties provide a treatment 

that does not affect the “basic expectations. 131 Claimants’ legitimate expectations, are 

said to have arisen out of the following facts: the Respondent’s assurances of 

regulatory stability and its express encouragements to the Claimant to further its 

investments (a), Claimant’s basic expectations with respect to its patent (b), and 

Respondent’s specific commitments to comply with the TRIPS Agreement (c) which 

all were taken into account by the Claimant when making its investments.  
                                                
129 Id.  
130 TECMED (2003). 
131 Id.  
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a. The Respondent did not conform to its assurances of regulatory stability.  

136. The Tribunal in Micula v. Romania held that assurances of regulatory stability 

arise from the law of the State at the time of the investment and subsequent 

representations confirming such legal framework132. Since 1976, prior to the Claimant’s 

grant of the patent in 1998, until the amendment of the Law in 2009, the Respondent’s 

Intellectual Property Law has always respected the exclusivity of a patent. For over 30 

years, prior to Law 8458/09, Mercurian statutes did not expressly provide for the issue of 

compulsory licenses. 133  

 

137. This expectation is further legitimized by the subsequent conduct and express 

encouragements of the Respondent to the Claimant to further its investments. After 

lauding the success of the Mercuria Comprehensive HIV/AIDS Partnership, the NHA 

encouraged the Claimant to make an offer to supply its FDC drug. This lead to the 

conclusion of the LTA which was valid for 10 years.  

 

138. Finally, the Respondent made specific representations to the Claimant for a stable 

and progressive legal framework. To establish legitimate expectations through 

representations, the representation must be first, made by the host state through its 

government officials and second, there’s an understanding that the legal structures of 

the host state will remain stable, transparent, and receptive to investment activities. 134  

 

139. These two elements are present in this case. Respondent’s Minister for Health Mr. 

Joseph Bell, through the Press Information Bureau stated public-private partnerships 

will be at the forefront of their strategy to tackle critical diseases. A stable, 

progressive IPR regime is essential to such endeavors. 135 

 

                                                
132 Ioan Micula v Romania (2013).  
133 PO3.  
134 Thunderbird Gaming (2006) 
135 Annex No. 2, ¶39.  
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140. This strengthens the Claimant’s belief that the law will remain stable in Mercuria 

especially its legal framework for the protection of patents and other intellectual 

property rights. However, all these assurances were violated by the Respondent by 

enacting the law and subsequently granting the compulsory license.  

 

b.  The issuance of the compulsory license has interfered with the Claimant’s 
basic expectations. 

141. A patent holder shall have exclusive rights to make, use, and sell its invention 

until the expiry of the patent. The TRIPS agreement which forms the floor of IP 

protection and where both the Claimant and the Respondent are parties to explicitly 

provides for the patentee’s exclusivity rights. 136 Art. 33 of the TRIPS agreement 

further provides that the term for protection for a patent shall not end before the 

expiration of 20 years from the filing date. Here, the Claimant holds the patent for 

Valtervite granted on February 21, 1998. Hence, the Claimant has expected to enjoy 

the economic benefits of the patent for an exclusive period of 20 years.  

 

142. However, after 11 years following the issue of the patent, the Respondent enacted 

the Law No. 8458/09 and issued a compulsory license pursuant thereto which has 

deprived the Claimant’s exclusive rights as a patentee. The Respondent has breached 

Claimant’s legitimate expectations, which during the patent protected period 

Claimant would have the exclusive rights to exploit the economic benefits of the 

patent. This is compounded by the fact that the issuance of the compulsory license is 

in violation of the TRIPS Agreement, a closer examination of which will be made in 

the following section.  

 

c. The compulsory license was issued without complying with the conditions of 

the TRIPS agreement which is still a violation of the Claimant’s legitimate 

expectations.  

                                                
136 TRIPS Agreement, art. 28.  
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143. Article 31 of TRIPS allows for compulsory licenses to be issued under 

exceptional conditions only. Even then, the Respondent bears the burden to prove the 

legality of the compulsory license as being a limitation on the exclusivity of the 

patent.  

 

144. Art. 31(b) of TRIPS requires that efforts must have been made to obtain the 

authorization of the patentee and that such efforts were made within a reasonable 

period of time. Here, there is nothing in the record that would prove that earnest 

efforts were made by HG Pharma to obtain the authorization of the Claimant neither 

exertions to come up with reasonable commercial terms and conditions. Even this 

condition is waived on account of a state of national emergency, the Respondent, 

nevertheless failed to notify the Claimant when it granted a compulsory license to HG 

Pharma. The Claimant being impleaded as a party in the matter of non-voluntary 

license does not also constitute a proper notification without any proof that the 

Claimant is aware of such matter being heard in the High Court of Mercuria.  

 

145. Art. 31(h) of TRIPS requires adequate remuneration is paid to the patentee taking 

into account the economic value of the authorization. Considering the novelty of 

Sanior as already discussed and the costs of the lengthy process of research and 

development, the 1% royalty afforded by the Respondent to the Claimant is 

inadequate.  

 

146. Furthermore, Art. 6(2) of the MB-BIT specifically provides that the compensation 

for investments requisitioned or subjected to any measures having similar effects 

must not only be adequate but also prompt and without delay. Art. 6(3) of the MB-

BIT also provides that just compensation shall be equivalent to the value of the 

investment immediately prior to the regulatory act and must be calculated according 

to internationally acknowledged evaluation standards. More detail about the amount 

of compensation and the timing of payment is provided in the same provision. 

Nothing in the Record provides that these requirements were observed by the 
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Respondent when it came up with the 1% royalty. In any case, it should be the burden 

of the Respondent to prove that these were complied with. 

 

147. Art. 31(i) provides that the legal validity of the compulsory license granted shall 

be subject to judicial review or other independent review by a distinct higher 

authority in the State where the compulsory license granted. Here, the High Court of 

Mercuria that granted the compulsory license is the same Court that reviews the 

authorization. Clearly, this is in violation of the requirement under the TRIPS 

agreement. 

 
148. Respondent has not complied with the terms of Art. 31 of TRIPS when issuing its 

compulsory license with respect to Valtervite. Therefore, Respondent undermined the 

Claimant’s legitimate expectations. 

 
149. Considering all these circumstances, the Respondent through its arbitrary and 

unreasonable amendment of the law and express violations of due process of law and 

Claimant’s legitimate expectations, has breached the FET standard in the MB-BIT. 

 

 

E. The Respondent’s conduct in the enforcement proceedings violated Art. 3 of 
the MB-BIT.  

150. Art. 3 of the MB-BIT provides for an all-encompassing obligation for both 

contracting parties to provide and protect investments and returns. Art. 3(1) and (2) of 

the MB-BIT requires each of the Contracting Parties to encourage and create 

favorable conditions for investors, accord fair and equitable treatment and full 

protection and security and neither Contracting Party shall, without prejudice to its 

laws, in any way impair by unreasonable or discriminatory measures the management, 

maintenance, use, enjoyment or disposal of investments.  

 

151. Considering these requirements in the MB-BIT and the circumstances 

surrounding the enforcement proceedings filed before the Respondent’s High Court, 

the case gives rise to at least two major obligations on the part of the Respondent: that 
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the Claimant is not denied justice with respect to its enforcement proceedings filed 

before the Respondent’s High Court and that the Respondent is compliant with its 

obligations under the New York Convention (a); and that the Claimant is afforded 

effective means of asserting claims and enforcing rights (b). 

 

152. These two obligations were violated when the Respondent denied justice to the 

Claimant with respect to the enforcement proceedings due to its unreasonable and 

undue delays in resolving legal proceedings – to continue for more than seven years 

“without any realistic end in sight” and when it failed to provide Claimant effective 

means of asserting claims and enforcing rights.  

 

a. The Respondent denied justice to the Claimant by its egregious conduct in 

the enforcement proceedings.  

153. The following standard applies to determine whether the acts of the Respondent in 

the enforcement proceedings specifically its undue delays, amount to a denial of 

justice. To establish a denial of justice is objective and does not require an overt 

showing of bad faith, it requires the demonstration of a ‘particularly serious 

shortcoming and egregious conduct that shocks, or at least surprises, a sense of 

judicial propriety’. 137  

 

154. The assessment of whether a judicial delay amounts to a denial of justice is 

obviously highly fact-sensitive. International tribunals have identified various factors 

which are relevant to the determination of whether delays in judicial proceedings 

amount to a denial of justice. These include the complexity of the proceedings (1), the 

need for swiftness (2), the behavior of the litigants involved (3), the significance of 

the interest at stake (4) and the behavior of the court themselves (5). 138 

 

                                                
137 Chevron v Ecuador (2011) 
138 White Industries v India (2011) 



37 
 

(1) The enforcement proceedings are not particularly complex to justify the seven-

year delay of the Respondent.   

155. The enforcement of the Award by the Tribunal in Reef filed before the 

Respondent’s High Court is not complex. The Tribunal in the case of White 

Industries did not consider an application to enforce an award as particularly complex. 

In this case, the arbitration against NHA under the LTA where the enforcement 

proceedings arose from, has already been settled by a Tribunal seated in Reef. The 

same Tribunal also already passed an award in favor of the Claimant, finding that the 

NHA had breached the LTA by terminating it prematurely. The Respondent does not 

need to re-hear the case or decide and resolve the matter. What is left to do on the part 

of the Respondent’s High Court is to comply with its obligation under the New York 

Convention to enforce the award in favor of the Claimant. Hence, there is nothing 

particularly complex with the enforcement proceedings filed in the Respondent’s 

High Court.   

(2) The enforcement proceedings need to be swiftly resolved.  

156. Turning now to the need for swiftness in the resolution of the matter, the 

enforcement proceedings in this case need to be swiftly resolved. Commercial matters 

cannot be left to languish. 139 Especially in this case where the Claimant’s rights 

under the LTA was grossly violated by the Respondent. It should be noted that under 

Clause 6 of the LTA titled, “Validity of the Agreement” read “This Agreement shall 

be valid for a period of 10 years effective from commencement date…” The LTA 

commenced in 2004 and should have been valid until 2014 but the Respondent 

unilaterally terminated the LTA barely four years after its commencement.  

 

157. The Claimant has expected profits for the remaining life of the LTA but was 

deprived of the profits for the remaining six years of the agreement. Most importantly, 

the Claimant made further investments in the form of land and machinery to bolster 

production setup keeping in mind the validity of the agreement. As the resolution of 

                                                
139 White Industries v India (2011) 
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the enforcement proceedings would afford the Claimant compensation for its losses 

that it incurred and continue to incur up to this date, hence the same should be swiftly 

resolved.  

 
 

(3) The Claimant is abusive of the lenience of the Respondent’s Court.  

158. The undue delays in the enforcement proceedings are significantly attributable to 

the NHA. On 3 Mar 2009, the Claimant’s application for enforcement of the Award 

was filed in High Court of Mercuria and was subsequently heard thereafter. From the 

commencement of the proceeding until before this arbitration, the the Respondent 

was absent and sought unreasonable extensions around 14 times from the 

Respondent’s High Court. 140 

 

159. It is to be noted that in the above instances, the Respondent did not provide for 

justifiable reasons for its absences during the proceedings. The conduct of the 

Respondent has contributed to the delays and pendency of the proceedings for seven 

years which is significantly attributable to it.   

 

(4) The Respondent Court’s conduct is shocking to the sense of judicial propriety.  

 

160. Finally, with respect to the behavior of the Respondent’s Court, the Respondent is 

found to have denied justice to the Claimant by its unreasonable grants of suspensions 

and extensions in favor of NHA despite the Claimant’s persistent and consistent 

objections to such grants. Based on the records above, the Respondent Court in those 

instances only took note if not remained silent on the objections prompting NHA to 

repeatedly absent itself from the proceedings. In effect, the Respondent Court’s 

behavior also caused the seven-year delay.  

 

                                                
140  Notice of Arbitration ¶¶7-12.  
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161. Considering all these factors, the Respondent is said to have denied justice to the 

Claimant by its egregious conduct that shocks or at least surprises, a sense of judicial 

propriety.  

 

b. The Respondent did not comply with its obligation to provide Claimant 

effective means to assert claims and enforce rights.  

162. The White Industries Tribunal considered several factors to come up with the 

effective means standard and applying such to the facts of this case, the Respondent is 

found to have violated the standard as discussed below. 

163. First, delays in the enforcement proceedings constitute indefinite and undue 

delays. The first factor considered is the indefinite or undue delay in the Host State’s 

courts dealing with an investor’s claim which would amount to a breach of the 

effective means standard. 141 Here, the enforcement proceeding with regard to the 

award in favor of the Claimant has been pending for over seven years and remains to 

be pending even after this arbitration is initiated before the present tribunal. 

Considering the behavior of NHA as a litigant in the enforcement proceedings which 

continues to incur absences and the behavior of the Respondent Court which tolerates 

such unreasonable absences, there is no other way to categorize such delays but 

delays which are indefinite and unwarranted.  

 

164. Second, the Respondent’s overburdened judiciary does not constitute a complete 

defense but a proof of its defective judicial system in violation of the effective means 

standard. The tribunal in White Industries also held that court congestions or backlogs 

do not constitute a complete defense. To the extent that the Host State’s courts 

experience regular and extensive delays, this may be evidence of a systematic 

problem with the court system, which would also constitute a breach of the effective 

means standard. 142 In this case, the Respondent has openly admitted that its delays 

were attributed to its overburdened judiciary. Further, it neither provided any proof 

                                                
141 White Industries v India (2011) 
142 Id.  
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that it is working on this problem through an effective mechanism to dispose of its 

cases.  

 

165. Third, the Claimant does not need to prove that it has exhausted local remedies 

only that it has adequately utilized the remedies available to it to prove that the 

Respondent violated the effective means standard.  

 

166. In any case, it will be up to the Respondent to prove that local remedies are 

available to the Claimant. In this case, the Respondent failed to provide such a 

remedy. Nowhere in the facts would show the other available local remedies for the 

Claimant. Hence, considering all these factors the Respondent is proven to have 

violated the effective means standard under the MB-BIT.  

 

III. THE TERMINATION OF THE LTA AMOUNTED TO A VIOLATION 
OF THE MB-BIT. 

 
167. The Claimant submits that the Respondent violated the MB-BIT in terminating 

the LTA because such act is attributable to the State of Mercuria (a), and amounts to 

a violation of the MB-BIT (b). 

a. The termination of the LTA is an act attributable to the State of Mercuria. 

168. In 1998, the Central Government of Mercuria created the NHA to “pursue its goal 

of securing universal healthcare for its people.” 143 The NHA since its establishment 

worked towards this mandate as a state organ. 

 

169. Article 4 of the ILC Articles provides that the conduct of any State organ shall be 

considered an act of the State, regardless of its functions. Simply put, the conduct of a 

State organ will always be attributable to the State, regardless of its nature – whether 

governmental or commercial. 

 

                                                
143 Annex No. 2, ¶2  
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170. This is consistent with the response of the members of the Sixth Committee to a 

specific question regarding State attribution in the drafting the ILC Articles144, 

affirming the irrelevance of the classification of the acts of State organs, whether 

governmental (jure imperii) or commercial (jure gestionis)145. Nevertheless, it has 

been opined that the entry into or breach of a contract by a State Organ is an act of the 

State, and may constitute an internationally wrongful act146. 

 

171. The Tribunal in Maffezini v. Spain considered various factors to determine State 

responsibility with regard to the actions of an entity, such as purpose and objective of 

such entity (1) and the direct or indirect control of the State147(2). 

 

(1)  NHA’s purpose and objective is to carry out governmental functions 

172. An entity is presumed to be a State entity if its purpose or objective is the carrying 

out of functions which are governmental in nature, or which are otherwise normally 

reserved to the State, or which by their nature are not usually carried out by private 

business or individuals148.  

 

173.  It is undisputed that the NHA is organized by NHA trusts, which are established 

by the National Health Authorities Act, and in effect constitute public-sector 

corporations149. Its activities clearly indicate that it is a State organ. 

 

174. In pursuance of Mercuria’s constitutional duty, NHA created a five-year health 

plan to tackle critical diseases150. The Minister of Health, Mr. Joseph Bell, even 

characterized the NHA’s partnerships with pharmaceutical companies as “public-

private partnerships” and stated that such must be at the forefront of Mercuria’s 

                                                
144 ILC Report, ¶35 
145 Crawford 96, n.118 
146 Crawford 96, ¶6 
147 Maffezini, ¶76-77.  
148 Maffezini, ¶ 77.  
149 PO3. 
150 PO1, Annex No. 2, ¶ 2. 



42 
 

strategy to tackle critical diseases151. In fact, Mercuria bases its decisions and actions 

toward the treatment of greyscale on the NHA’s report and recommendations152 

 

175. In addition, the NHA had been actively campaigning awareness workshops in 

educational institutions and workplaces to encourage people to be tested regularly153. 

NHA is also tasked to distribute Sanior across Mercuria154. 

 

176. These actions are essentially governmental functions and cannot normally 

considered to have a commercial nature. Taking all of this into consideration, it can 

thus be said that the NHA is a state organ as it performs actions not usually carried 

out by private business or individuals and is ordinarily reserved to the State.  

 

(2) NHA is controlled by Mercuria. 

177. An entity is presumed to be a State organ if it is controlled by the State, either 

directly or indirectly155. The NHA is accountable to the government of Mercuria, and 

this has been shown to control NHA’s actions, both directly and indirectly.156  

 

178. Direct control by the government of Mercuria can be seen when the Ministry of 

Health ordered the NHA to estimate the requirement of FDC pills.157 The NHA also 

annually reports to the Ministry of Health158. 

 

179. As for indirect control: taking into consideration the fact that the NHA’s is funded 

by national taxation159, it can be reasonably inferred from the facts that NHA’s budget 

                                                
151 PO1, Annex No. 2, ¶ 4. 
152 Facts, ¶6-7, 13-14. 
153 Facts, ¶12. 
154 Facts, ¶11. 
155 Mafezzini, ¶ 77.  
156 PO3.  
157 Facts, ¶ 7. 
158 Facts, ¶¶ 6,13. 
159 PO3. 
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for the supply of Sanior specifically comes from Mercuria’s health budget or more 

particularly the “greyscale program budget 160”. In its 2006 Annual Report, it 

recommended that the pricing policy be revisited when it found that the price for the 

FDC pills exceed the Mercuria’s budget for greyscale161. Consequently, in early 2008, 

the NHA notified ABL that it would have to renegotiate the price of the supply, and 

demanded an additional 40% discount162.  

 

180. NHA’s accountability to the government of Mercuria, and the latter’s consequent 

control over the actions of NHA can be seen when NHA itself stated that it would be 

compelled to terminate the agreement if its terms were not met163. The word “compel” 

means “to cause or bring about by force or overwhelming pressure”164. NHA did not 

say that it would cause the termination, but rather, it would be forced to do so. This is 

rightfully so as NHA’s funds come from a budget controlled by the government of 

Mercuria, which NHA has reported to be insufficient to meet the demands for treating 

greyscale with FDC pills165.  

 

181. These circumstances show that the NHA is controlled by the government of 

Mercuria, and is thus a State organ. Therefore, all of its actions, including the 

unlawful termination of the LTA, are attributable to Mercuria. 

 

b. The termination of the LTA amounted to a violation of Article 3(3) of the 

MB-BIT. 

182. Art.3(3) of the MB-BIT is what is commonly called an “umbrella clause” – a 

provision which places contractual commitments under a BIT’s protective umbrella166. 

Respondent argues that the obligations in the LTA were under a commercial contract, 
                                                
160 Annex No. 3, NHA Annual Report 
161 Annex No. 3, NHA Annual Report 
162 Facts, ¶15. 
163 Facts, ¶15. 
164 Black’s Law, p.321 
165 Annex No.3, Annual Report 
166 C. Schreuer, p. 250. 
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not under an investment agreement, and maintains that the Reef Tribunal has 

conclusively decided the matter regarding the termination of the LTA167. These 

contentions are severely misguided. Claimant submits that the arbitrary termination of 

the LTA triggered a treaty-based claim, and, in the alternative (1), the MB-BIT’s 

umbrella clause applies to both commercial contracts and investment agreements (2). 

 

(1) The termination of the LTA triggered a treaty-based claim 

183. As established earlier, the LTA is an investment. The important point of 

contention then to be addressed here is whether its termination triggered a treaty-

based claim or amounted to a treaty cause of action – one which alleges a specific 

violation of treaty rights168.  

 

184. The termination of the LTA cannot be said to be merely a contractual claim as it 

involves a specific violation of the MB-BIT169. Surely, the premature and arbitrary 

termination of an investment agreement prescribing a particular duration of validity is 

of such weight and significance as to demand treaty protection170. Hence, this 

Tribunal should uphold its jurisdiction over the present case. 

 

(2) MB-BIT’s umbrella clause applies to both commercial contracts and investment 

agreement. 

185. Art. 3(3) of the MB-BIT unambiguously requires Mercuria, as a Contracting Party, 

to observe any obligation it may have entered with regard to investments of investors 

of Basheera.  

 

186. Whether the LTA is a commercial contract, or an investment agreement is 

irrelevant because an umbrella clause covering “any obligation” applies even to those 

                                                
167 Response to Notice of Arbitration, ¶8. 
168 Joy Mining v Egypt, ¶75. 
169 See Joy Mining v Egypt, ¶75  
170 But cf. Joy Mining v Egypt, ¶78, 81 
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arising from a contract171; any limitation intending otherwise should have been 

expressly written172.  

 

187. The case of Eureko v. Poland explains that the phrase “any obligation” in an 

umbrella clause covers all obligations and is not limited to a certain type173. The term 

“any obligations” would cover any binding commitment entered by the Contracting 

State in respect of an investment174. 

 

188. BIT contains no limitation over the application of the umbrella clause. Article 3(3) 

is clear that Mercuria is to observe any obligation which necessarily includes 

contractual obligations. Therefore, violation of the LTA amounted to a violation of 

the MB-BIT. 

  

                                                
171 SGS v. Philippines, ¶ 115.  
172Id at ¶ 118. 
173 Eureko v Poland, ¶246.  
174 Siemens v Argentina, ¶206.  
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CONCLUSION ON THE MERITS 
 

189. The Respondent breached the FET standard in the MB-BIT. Its egregious conduct 

in the enforcement proceedings also violated Art. 3 of the MB-BIT which provides an 

all-encompassing obligation to each of the contracting parties for the promotion and 

protection of investments and returns. Finally, the unilateral termination of the LTA 

amounted to a violation of the MB-BIT. 
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PRAYER FOR RELIEF 
190. The Claimant, Atton Boro Limited, hereby requests the Tribunal to: 

1) Declare that the Respondent is liable for violations of the BIT, including 

failure to accord fair and equitable treatment to the Claimant and failure to 

observe its obligation towards the Claimant’s investment;  

2) Order the Respondent to pay damages to the Claimant for the losses caused as 

a consequence of the violation valued at no less than USD 1,540,000,000. 

3) Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements; 

4) Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and 

5) Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 

Respectfully submitted on 18 September 2017 

 by 

MCNAIR 

On behalf of Claimant 

ATTON BORO LIMITED. 

 


