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STATEMENT OF FACTS 

 

1. On 11 January 1998, the Republic of Mercuria (“Respondent”) and the Kingdom of 

Basheera (“Basheera”) concluded an Agreement for the Promotion and Reciprocal 

Protection of Investments (the “BIT”). 

 

2. In April 1998, Claimant was established in Basheera. It is a wholly owned subsidiary of 

Atton Boro Group. Atton Boro Group’s primary holding company is Atton Boro and 

Company. Atton Boro and Company is organised under the laws of the People’s Republic 

of Reef (“Reef”). 

 

3. For the purpose of carrying on business in South American and African countries, a 

number of patents were assigned to Claimant, including the Mercurian Patent No. 

0187204 for Valtervite. Valtervite is a compound synthesized by Atton Boro Group 

which radically improves the treatment for greyscale patients, who are typically working 

adults suffering from cracking and flaking of the skin, stiffening muscles, swollen limbs 

and severe joint pain.  

 

4. Atton Boro Group had an established presence in Basheera’s pharmaceutical market. 

Claimant rented out an office space, opened a bank account and had between 2 and 6 

permanent employees from 1998 to 2016. They include a manager, an accountant, a 

commercial lawyer and a patent attorney working in Basheera managing its portfolio of 

patents registered in South America and Africa. 

 

5. On 19 January 2004, Respondent’s Minister of Health issued a press statement. The 

statement “reaffirms [Respondent’s] commitments” in providing “a stable, progressive 

IPR regime is essential to such endeavours. Patents are the cornerstone of the innovative 

pharmaceutical industry because of distinctive features of the drug development life-

cycle.” 
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6. On 25 November 2004, Atton Boro and the Mercuria National Health Authority 

(“NHA”) entered into a Long-Term Agreement (“LTA”) for supply of a greyscale-

treatment drug Sanior, which contains Valtervite. Subsequently, Claimant set up its 

manufacturing unit for Sanior in Mercuria in 2005. 

  

7. In early 2008, the NHA informed Claimant it needed to renegotiate the price for Sanior. 

Claimant wrote back offering a further discount of 10% for the remaining period of the 

LTA. The NHA rejected this offer, and demanded an additional discount of 40%. The 

NHA stated it would otherwise terminate the agreement, even though Claimant stated this 

would reduce the profit margins to virtually nothing. 

 

8. On 15 May 2008, the Minister for Health and the President of Mercuria met privately 

with the Director of the NHA. The agenda for the meeting was to resolve budgetary 

problems that had arisen in several government healthcare programs.  

 

9. Subsequently on 10 June 2008, the NHA unilaterally terminated the LTA. Claimant 

invoked an arbitration in Reef under the LTA, and obtained an award (the “Award”) in 

its favour. The Award directed the NHA to pay Claimant USD 40,000,000 in damages 

for breach of the LTA. 

 

10. On 3 March 2009, Claimant  filed enforcement proceedings before the High Court of 

Mercuria (the “Court”). However, there was a confusion of jurisdiction and the Court 

indulged in the NHA’s delaying tactics. It granted numerous adjournments and 

entertained applications that were manifestly without merits. The Award remains 

unenforced as on the date of this memorial. 

 

11. On 10 October 2009, the President of Mercuria promulgated national legislation Law 

No. 8458/09 for its intellectual property law (the “Legislation”), introducing a provision 

for use of patented inventions without the authorization of the owner. 
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12. In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an 

application before the High Court for grant of a license to manufacture Claimant’s 

patented active ingredient, Valtervite (the “Licence”). The Court heard the matter 

through a fast tracked process, and granted HG-Pharma the Licence on 1 April 2010 to 

manufacture and market the drug by paying a mere 1% royalty of its total revenues to 

Claimant. Claimant has not received any payment under the Licence. 
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ARGUMENTS 

PART ONE: JURISDICTION 

 

I. TRIBUNAL HAS JURISDICTION RATIONE MATERIAE OVER THE PRESENT  

CLAIMS 

 

13. Respondent says the claims do not relate to an investment because it is effectively simply 

seeking to enforce the Award. That is wrong because firstly, Claimant seeks damages for 

breach of the BIT. Secondly, the Award itself is an investment under the BIT. Thirdly, 

the Award must be part and parcel of an Award, either read with the LTA, or with 

reference to the Salini factors. 

 

A. Respondent has mischaracterized Claimant’s complaints 

 

14. Contrary to Respondent’s objections, this dispute is not based on the enforcement of the 

Award. These are all “new and substantively different disputes”, in which Claimant 

complains of Respondent’s violation its public international law obligations under the 

New York Convention amongst all other treaties. It is not based on enforceability of the 

Award as a matter of Mercurian national law1. 

 

15. Claimant’s claims USD 1,540,000,000 in damages for the breach of obligations under 

BIT, in particular the failure to accord fair and equitable treatment (“FET”) and the 

breach of the umbrella clause Article 3(3).  

 

16. There has been a breach of the FET obligation because firstly Respondent has deprived 

Claimant of its exclusive patent rights. Second, the Court indulged in delaying tactics, in 

unreasonable number of adjournments. There has been unreasonable delay in the way 

Respondent’s courts have dealt with the Award enforcement applications  Thirdly, 

Respondent acted contrary to its investment obligations set out in the umbrella clause 

through the termination of the LTA.  

                                                
1 ATA v Jordan  (2010) [67] 
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B. The Award is an investment according to BIT Article 1(1) 

 

17. If the Tribunal is somehow of the view Claimant seeks to enforce the Award, it is 

submitted the claims brought in relation to the Award are investments. 

 

18. The relevant Award, dated 20 January 2009, was acquired from a Reef Tribunal. It ruled 

in favour of Claimant and directed Respondent’s NHA to pay damages for breaching its 

obligations under the LTA.  

 

19. The Award is an investment under Article 1(1)(c). It provides “the term ‘investment’ 

means any kind of asset held or invested…in particular, though not exclusively, 

includes,” “claims to money”. In ascertaining the meaning of Article 1(1), Claimant 

would invite the Tribunal to interpret the BIT in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose. 

 

20. The general principles of interpretation are reminiscent of the language in VCLT Articles 

31-33. While both Basheera and Mercuria are signatories to the VCLT, only Basheera 

has rectified the Convention. Despite formal separation between signature and 

rectification, Article 18 of the VCLT states that signature is sufficient to bind a state from 

defeating the purpose and objective of the treaty, till it has clearly expressed the intention 

to not be a party to the treaty2. Likewise, domestic courts often treat themselves as being 

bound by international obligations, accepting the VCLT as part of their national laws, 

even when the countries neither signed nor ratified the VCLT3. On the facts, Respondent 

has not declared its intention of withdrawing from the Convention, therefore remains 

bound by the VCLT obligations. 

 

                                                
2 VCLT Article 18(a) 
3 AWAS Ireland v. Directorate General of Civil Aviation (2015) [25]; Weinberger v. Rossi (1982) 
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21. In any event it is widely recognised as an instrument that the VCLT reflects customary 

international law. The International Court of Justice Statute defines customary 

international law in Article 38(1)(b) as “evidence of a general practice accepted as law.”, 

depending on the general practices of states and which states have accepted the relevant 

instrument. As of September 2017, 114 states have ratified the Convention.  It was 

drafted by the ILC as an authoritative guide for the formation and enactment of treaties 

concluded between states. It has been consistently applied by numerous tribunals. The 

VCLT is an undisputed source of customary international law which is binding on 

Respondent, even if it has not ratified the instrument.  

 

22. It is difficult to see what other rules should apply in the following proceedings aside the 

common sense principles of interpretation. They are influential in common law private 

proceedings in contract4, which emphasise the importance of objectiveness, factual 

matrix and reasonable expectations on the meaning of the words. 

 

23. These interpretation principles stipulate an interpretation of treaty terms must be based on 

its full text, which is the most accurate expression of the common intention of both 

parties when entering into the BIT. This approach is intended to establish the true 

meaning of treaty provisions. Aside reading the natural and ordinary meaning of the 

words, it is necessary to read the BIT provision as a whole with regard to the context and 

purpose of the treaty.  

 

24. In the present case, the Tribunal should take into account the New York Convention, 

which Respondent is party to, and the BIT Preamble. The New York Convention 

provides for an effective means of asserting claims and enforcing rights with respect to 

investment. Similarly, the BIT preamble explicitly states its purpose includes 

“recognizing the importance of providing effective means of asserting claims and 

enforcing rights”. This should at least give rise to a strong presumption that the BIT’s 

purpose is to protect foreign investors and their investments by giving effect to remedies 

such as awards. 

                                                
4 Investors Compensation Scheme Ltd. v. West Bromwich Building Society [1997] [913] 
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25. Accordingly, the Award allows obliges the NHA to pay Claimant a particular sum as 

damages. The Award hence qualifies as an asset having economic value, held by 

Claimant against Respondent’s NHA in the territory of Mercuria. It is held in accordance 

with the New York Convention which is part of Respondent’s laws. In particular, the 

Award is a “claim to money” as an item which avails Claimant to take legal action 

against Respondent for a sum of money. It is therefore submitted that the Award itself 

constitutes an investment under the broad terms of Article 1(1)(c).  

 

C. The Award is part of an investment 

 

1. The LTA is an investment under BIT Art 1(1)(e) 

 

26. Alternatively, Claimant submits the Award, read together with the LTA, is part and 

parcel of an investment. The relevant investment, LTA, was entered into by Claimant and 

Respondent’s NHA on 25 November 2004, for supply of Claimant’s blockbuster 

greyscale-treatment drug, Sanior at a 25% discount rate for ten years. Sanior contains the 

compound Valtervite, for which’s Mercurian Patent No. 0187204 is held by Claimant. 

 

27. According the decision ATA v Jordan, an investment is a bundle of rights, as opposed to 

one single right. Some rights should be viewed on a stand alone basis, while some are 

inseverable from others. In other words, ‘measures’ with respect to the same investment 

can give rise to claims of different violations of a BIT, availing Respondent to different 

defences which the Tribunal may accept, without prejudice to other claims5. 

 

28. Claimant submits it is artificial to treat the Award and the LTA separately. This reading is 

supported by the BIT preamble, which links “enforcing rights” under national and 

international law with “investment”. In the words of the Tribunal in Saipem: 

 

                                                
5ATA v. Jordan  (2010) [96] 
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“The rights embodied in the [relevant] Award were not created by the Award, but 

arise out of the Contract. The [relevant] Award crystallized the parties’ rights 

and obligations under the original contract. It can thus be left open whether the 

Award itself qualifies as an investment, since the contract rights which are 

crystallized by the Award constitute an investment within Article 1(1)(c) of the 

BIT” (emphasis added)6 

 

29. This position is premised in the fact the LTA is an investment under Article 1(1)(e) of the 

BIT, which defines investments as “rights, conferred by law or under contract, to 

undertake any economic and commercial activity”. It is not disputed the LTA is at least a 

“commercial contract” as accepted in the Response to the Notice to Arbitration. It avails 

Claimant to invest its know-how and technology, enter and eventually expand into other 

verticals of the Mercurian pharmaceutical market. 

 

2. Salini factors pursuant to Article 8 of the BIT 

 

30. Even if the Award does not specifically fall under the meaning of Article 1(1)(c), it is still 

a protected investment. The words “though not exclusively, includes” indicate the list is 

only for illustrative purposes. Read in light of the context and purpose of the BIT, there 

types of investments not listed may also fall within the definition. The Award is an 

investment because it is within the object and purpose of the BIT to protect the interests 

of the investor. 

 

31. In the case the Tribunal finds the Salini test relevant, Claimant has nonetheless made a 

relevant investment by this standard. The Tribunal will be acquainted with the 

longstanding debate as to whether an investment is defined by specified criteria. In 

assessing the existence of an investment, the Tribunal may consider the criteria for an 

investment as pronounced in Salini v Morocco, including investment of capital, a certain 

duration, an element of risk and contribution to the economic development of the host 

state.  

                                                
6 Saipem v. Bangladesh (2007) [127] 
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32. The Salini criteria was first stated explicitly by the Tribunal in Fedax v Venezuela: 

 

“The basic features of an investment have been described as involving a certain 

duration, a certain regularity of profit and return, assumption of risk, a 

substantial commitment and significance for host State’s development.”7 

(emphasis added) 

 

33. The Salini hallmarks of investment were identified on the basis of Article 31 of the 

Vienna Convention on the Law of Treaties and the Preamble of the ICSID Convention.”8 

Since Article 8(2) of the BIT mentions the ICSID Convention as an option for dispute 

resolution, the Salini factors can at least be understood as typical characteristics of 

investments, if not as a fixed test.  

 

34. In any case, the LTA fulfils all the aforementioned characteristics. The first characteristic 

is the contribution of capital or assets. Consistent with the activities of a pharmaceutical 

company, Claimant invested its expert pharmaceutical knowledge for the production of 

Valtervite and Sanior, provided know-how and qualified personnel specialising on 

operations in Mercuria, and other related expenses such as expanding its production units 

to ensure timely performance. 

 

35. The second factor is a substantial duration, typically 2-5 years dependent on the facts of 

the case9. On the current facts, the criterion is in any event satisfied as the LTA was 

intended to last for 10 years from 2004 onwards. 

 

36. The third factor is the existence of investment risk. Though not precisely defined, most 

Tribunals have referred to uncertainty of achieving expected returns10 and the possibility 

                                                
7 Fedax v. Venezuela (1997) [43] 
8 Definition Of Investments Protected By International Treaties: An On-Going Hot Debate p.9 
9 Salini v. Morocco (2001) [54] 
10 Romak v. Uzbekistan (2009) [206] 
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of incurring losses relative to the expected return on an investment11. These risks are “not 

[those] of contractual breaches, which classical doctrine has in mind when it defines 

investment”12. 

 

37. It is submitted the element of risk is present in the LTA, including foreign currency risk 

as a result of investing in Mercuria, risks associated to deploying employees outside 

Basheera, establishing extra production units to ensure timely performance, leaking of 

know-how and possible interference from the government leading to non-performance13. 

Therefore Claimant faced a variety of risks in its investment. 

 

38. The fourth factor requires the investment to be an operation which develops the economic 

activities of Respondent state. Claimant sells greyscale treating drugs in Mercuria and 

submits this satisfies the fourth investment characteristic. According to Sedelmeyer v 

Russian Federation: 

 

“It must be presupposed…that investments are made within the frame of a 

commercial activity and that investments are, in principle, aiming at creating a 

further economic value”.14 

 

39. The commercial nature of the LTA is not in dispute. The fact Claimant had an established 

presence in Basheera’s pharmaceutical market and set up its manufacturing unit for 

Sanior in Mercuria in 2005 further illustrates the LTA is an investment. 

 

3. The Award the initial investment rights protected by the BIT 

 

40. If the Tribunal accepts that the LTA is an investment, but declines to the LTA and the 

Award as an entire operation, Claimant submits rights arising out of the initial investment 

have now taken the form of the Award.  

                                                
11 Phoenix Action v. Czech  (2009) [126-128] 
12 Investor State Arbitration p. 270 
13 Reducing Political Right in Developing Countries: Bilateral Investment Treaties, Stabilization Clauses, and 

MIGA & OPIC Investment Insurance 
14 Sedelmayer v. Russian Federation (1998) [224] 
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41. Article 1(1) of the BIT provides “any change in the form of an investment does not affect 

its character as an investment”. Read in context, this clause intends to close any gaps in 

protecting the investment as it evolves with time and possibly changes in form.Once an 

investment is established, it continues to exist and be protected until its ultimate disposal 

has been completed. A change in type, organizational form or corporate structure of an 

investment, for example, would not affect its character as an investment. 

 

42.  The relevant Award arose directly from a violation of the LTA by NHA. It is an 

extension of the actual and original investments made by Claimant. Having resort to 

arbitration, any rights and obligation arising out of the initial investment contract would 

not survive the Award, since they have been replaced by the rights embodied by the 

Award itself. 15 The change in form of investment does not affect its enforceability under 

the BIT. In other words, Claimant merely seeks original rights which protected under the 

initial investment, albeit in the form of the Award. 

 

II. RESPONDENT CANNOT DENY CLAIMANT BENEFITS PURSUANT TO  

ARTICLE 2(1) OF THE BIT 

 

A. Respondent has the burden of proof 

 

43. The denial of benefits clause is contained in Article 2(1) of the BIT, which reads “Each 

Contracting Party reserves the right to deny the advantages of this Agreement to: a legal 

entity, if citizens or nationals of a third state own or control such entity and if that entity 

has no substantial business activities in the territory of the Contracting Party in which it is 

organized”. The article presents two conditions for the application of the provision: 

firstly, foreign control and secondly, absence of substantial business activities. To invoke 

the denial of benefits clause, the Tribunal must be satisfied that both limbs are met. 

 

                                                
15 Saipem v. Bangladesh (2007) [112] 
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44. The dilemma of the burden of proof to invoke the denial of benefits clause has remained 

unsettled. There are only two conceivable approaches to resolving the issue: either 

Respondent bears the burden to persuade the tribunal that the criteria for exercising the 

right are met, or Claimant has a duty to prove a contrary case.  

 

45. Claimant submits the burden of proof should fall on the party advancing the claim, in this 

case Respondent state invoking the clause to deny benefits. The word “reserves” in 

Article 2 means the right to deny must be effective exercised through positive action, 

including notification and bearing the burden of proof, should a party fall under the two 

categories enumerated. Furthermore, Article 2(1) is available to states to defend against 

the admissibility of a foreign investor’s claims. To benefit from the clause, Respondent is 

responsible for proving the factual prerequisites laid down in Article 2(1) which it relies 

on. 

 

46. Claimant acknowledges the inherent difficulties Respondent state encounters when 

bearing the burden of proof, namely access to information. It is arguable that the investor 

is in a better position to provide evidence on foreign control and the extent of business 

operations. This is a common hurdle which is neither insurmountable, nor is sufficient to 

overturn the rules of burden of proof. The Tribunal in AMTO v Ukraine highlighted 

disclosure mechanisms typically available to the state or the tribunal, which support the 

normal duty to disclose evidence. If necessary, Respondent could request for specific 

documents which would otherwise be inaccessible. In the case of an uncooperative 

Claimant investor, Respondent may draw negative inferences against it and argue the 

business activities are of no substance. In that case, Claimant would have to disclose the 

desired information, or defend the limitations of its case16.  

 

47. Furthermore, to place the burden of proof on Claimant is to effectively endorse host 

states’ “free riding”, by permitting the invocation of denial of benefits clause without 

requiring denying states to prove their assertions. Claimant investor would also be forced 

to undergo the strange exercise, in which it bears the burden of proof on a quest for an 

                                                
16 AMTO v. Ukraine (2008) [65] 
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answer to the advantage of the state. Taking into account the spirit of the BIT, Claimant 

submits the classic canons of the legal burden is the correct position, which offers better 

protection to foreign investors to promote economic cooperation.  

 

B. Claimant is not controlled by an entity or national of a third party state 

 

1. Corporate nationality is determined by place of incorporation and management 

 

48. On the agreed facts, Claimant is a wholly owned subsidiary of Atton Boro Group, 

which’s nationality is not given. The shares of Claimant are currently held by Atton Boro 

Group affiliates, which are all ultimately controlled by Atton Boro and Company. Atton 

Boro and Company is organised under the laws of the People’s Republic of Reef.  

 

49. In any event, Claimant submits foreign control, one of the basic conditions for invocation 

of denial of benefits clause, is not satisfied. Contrary to Respondent’s contentions, 

Claimant has business activities are independent of its holding and parent company Atton 

Boro and Company (see section D below.) 

 

50. Claimant submits it is unnecessary and fruitless to pierce the corporate veil and trace the 

entire chain of ownership for the ultimate controller. It is sufficient that the Tribunal 

identifies the next entity with standing. In determining corporate identity, tribunals rarely 

look beyond the place of incorporation and/or management. Article 2(b) of the BIT 

provides “the term investor means any corporation incorporated or duly constituted in 

accordance with the applicable laws of that Contracting Party.” The provision creates a 

strong inference that, absent of contradicting evidence, the place of incorporation is 

adequately indicative of corporate nationality and whether there was foreign control. 

Other relevant factors include equity participation and voting rights, which is not 

provided for on the facts17.  

 

                                                
17 Amco v. Indonesia, SOABI v. Senegal (2014) [111] 
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51. As asserted in the Barcelona Traction case, piercing the corporate veil is an 

“exceptional” process. The Tribunal should not embark on an investigation of the 

ultimate controller unless there is “misuse of the privilege of legal personality”18. This 

exception does not include a corporate structure of multi-levels. The establishment of 

subsidiaries is a usual business practice for companies engaging in business expansion 

and with commercial involvement in the international market. Engaging in foreign direct 

investment through setting up corporations in the required region does not constitute an 

abuse of privilege19. There is therefore no basis for piercing the corporate veil.  

 

52. Inquiries regarding the nationality of the ultimate controller would send tribunals on an 

unending examination of the chain of ownership. The process would be exceedingly 

taxing on the arbitration process and defeat the purpose of the New York Convention20. 

Furthermore, the tribunals will be demanded to examine the extent and degree of control 

on different levels according to the specific facts of each case. It would lead to a strange 

and inconsistent examination of nationality, which cannot be the intention of Article 2(1).  

 

53. Prima facie, Claimant was incorporated in Basheera. Even taking into account control 

and management, the next entity with standing is Atton Boro Group, which’s nationality 

is unknown. Therefore, Respondent has failed to prove Claimant is under foreign control. 

 

2. Respondent cannot show Atton Boro and Company has Reef nationality 

 

54. Even if the Tribunal goes up the chain of control and identifies Atton Boro and Company 

as the ultimate controller, this is insufficient to infer foreign control. Respondent attempts 

to draw questionable inferences solely from the laws of incorporation in inferring Atton 

Boro and Company is a Reef national. However, the laws which a corporation is 

organized under are not determinative of its nationality. Numerous corporations elect to 

organise under particular laws for tax benefits, to separate the company’s legal 

personality from its members and avoid liability for the corporation’s debts etc.  

                                                
18 Barcelona Traction (1970) 
19 Aguas Del Tunari v. Bolivia (2005) [332] 
20 Investor State Arbitration p. 321 
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55. This approach would indicate the Tribunal has declined to follow the Barcelona Traction 

case. In this instance, the nationality of the shareholders of a company would become 

relevant to determining the extent of foreign control. Atton Boro and Company’s shares 

are held by a mix of private entities and individuals from a variety of countries, including 

Basheera and Mercuria. Respondent cannot adduce sufficient evidence to show Claimant 

was under any foreign control, let alone controlled by a Reef corporation.  

 

C. Claimant has substantial business activities in the territory of Basheera 

 

56. The second limb of Article 2(1) requires Respondent to show the corporation which’s 

benefits to be denied under the BIT “has no substantial business activities in the territory 

of the Contracting Party in which it is organized”. The meaning of “substantial” is 

discussed by the AMTO v Ukraine tribunal: 

 

“Accordingly, ‘substantial’ in this context means ‘of substance, and not merely of 

form’. It does not mean ‘large’, and the materiality not the magnitude of the 

business activity is the decisive question.”21 

 

57. The substance of business activities varies from cases, but the Tribunal in AMTO and Pac 

Rim v El Salvador made reference to a range of factors, including a small but permanent 

staff22, an office space, a bank account23.  

 

58. On the facts, Claimant has had between 2 and 6 permanent employees (e.g. manager, 

accountant, commercial lawyer, patent attorney) working in Basheera managing its 

portfolio of patents registered in South America and Africa. It also rented out an office 

space, opened a bank account, hired a manager and an accountant, and commenced 

business, subsequently achieving an established presence in Basheera’s pharmaceutical 

market. Claimant has tax obligations in Basheera, which it has duly complied with. It is 

                                                
21 AMTO v. Ukraine (2008) [69] 
22 Ibid 
23 Pac Rim (2014) [4.63-7.78] 
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submitted the above is evidence of Claimant’s substantial business activities is Basheera. 

Subsequently, Respondent cannot deny Claimant benefits under Article 2(1). 

 

D. Denial of benefits operates prospectively 

 

59. In any case, the denial of benefits clause only operates prospectively from the date of 

invocation. To take advantage of the clause, Respondent has to actively exercise the 

benefit and inform Claimant of its intention to deny benefits. The clause only operates to 

cover acts after the notification.  

 

60. The Plama v Bulgaria Tribunal decided a similarly worded denial of benefits clause 

under the ECT was to be read only with prospective effect. Firstly, the entire ECT created 

legitimate expectations on the part of the putative covered investor that it has advantages 

under the BIT till the clause is invoked. Retrospective operations would defeat the 

expectation. Secondly, retrospective effect would create a significant degree of 

uncertainty. An investor cannot properly plan in the long term as the state could deny the 

investors’ rights anytime at will. An investor requires reasonable notice before denial so 

it can plan its investment according to the host state’s requirements. Certainty is 

particularly important to the investor, whose investments are made in the host state. 

Correspondingly, the investor is more vulnerable to the host state’s exercise of its right24. 

 

61. On the present facts, in construing BIT Article 2(1), Claimant returns to the object and 

purpose of the BIT: “desiring to promote greater economic cooperation between them 

with respect to investment”, including long-term, substantial foreign direct investments. 

For the reasons aforementioned, it is difficult to see how retrospective effect of the clause 

is consistent with the long term purpose of the BIT. 

 

 

 

                                                
24 Plama v. Bulgaria (2008) [161] 
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62. Respondent announced its reliance on the denial of benefits the first time on 26 

November 2016 pursuant to the Response to Notice to Arbitration. Respondent cannot 

deny Claimant rights regarding acts before the notification, such as the termination of the 

LTA. Therefore, Claimant cannot and should not be denied benefits under Article 2(1). 
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PART TWO: MERITS 

 

63. Having assumed jurisdiction, Claimant invites the Tribunal to find that Respondent’s 

enactment of Law No.8458/09 (the “Legislation”) and/or its grant of a non-voluntary 

licence to HG-Pharma for Claimant’s patented invention (the “Licence”) violated 

Respondent’s obligation to provide Fair and Equitable Treatment (“FET”) in accordance 

with BIT Article 3(2). 

 

III.  RESPONDENT DENIED CLAIMANT FAIR AND EQUITABLE TREATMENT   IN 

BREACH OF BIT ARTICLE 3(2) 

 

64. Under BIT Article 3(2), Respondent guarantees to accord Claimant FET in relation to its 

investment: 

 

“Investments and returns of investors of each Contracting Party shall at all times 

be accorded fair and equitable treatment [...]”.  

 

65. FET is an overarching standard which encompass a wide range of procedural and 

substantive protections. While FET generally includes elements commonly associated 

with the minimum standard of treatment, the meaning of it as contained in the BIT in the 

present case cannot be reached in the abstract; but must rather be adapted to the factual 

circumstances, taking into account the object and purpose of the BIT as manifested in its 

Preamble, the ordinary meaning of “fair and equitable treatment”,25 sources of 

international law, and the good faith principle.26 

 

66. In the present case, the BIT neither associates the FET standard with customary 

international law nor “minimum standards of treatment”. Therefore, Claimant submits 

that the FET standard under the BIT should be construed as an autonomous and 

independent treaty standard. Such a standard sets a lower threshold in finding 

                                                
25 Azurix v. Argentina (2006) [36] 
26 Tecmed v. Mexico (2003) 
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impermissible state conduct, and is broader than the minimum standard for the treatment 

of aliens under customary international law as prohibiting egregious, outrageous or 

shocking state conduct.27  

 

67. In light of the object of the BIT and the totality of evidence, Claimant submits that the 

FET standard under the BIT should be understood to mean treatment in an even-handed 

and just manner conducive to fostering the promotion of foreign investment.28 This 

includes the establishment of a stable and predictable legal framework which protects 

Claimant’s legitimate expectations (A), transparency and due process (B), the principle of 

good faith (C), and fair and reasonable treatment in accordance with parties’ international 

obligations (D). 29 

 

68. It is Claimant’s submission that Respondent’s enactment of the Legislation and/or grant 

of the Licence is in breach of the FET standard under BIT Article 3(2) both substantively 

and procedurally. 

 

A. Respondent frustrated Claimant’s legitimate expectations to have a stable legal 

framework protecting its patent rights 

 

69. Insofar as Claimant is concerned, Respondent’s passage of the entire Legislation and its 

grant of the Licence frustrated Claimant’s legitimate expectation that (i) Claimant’s  

exclusive patent rights and its investment would be duly respected and protected, and that 

(ii) there would be a stable legal and regulatory regime governing Claimant’s investment. 

 

70. The protection of legitimate expectations has consistently been recognised by tribunals as 

a dominant element of the FET standard.30 In essence, it requires states to apply the law 

                                                
27 Neer v. Mexico (1926)  
28 Azurix v. Argentina (2006) [360] 
29 Law and Practice of Investment Treaties, Chapter 6  
30 Tecmed v.Mexico (2003) [154]; Waste Management v. Mexico (2004) [98] 
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consistently, and to enforce its representations when they are made specifically enough to 

a particular investor to justify reliance.31 

 

71. In the words of the Tribunal in LG & E v Argentina: 

 

“The fair and equitable standard consist of the host State’s consistent and 

transparent behaviour, free of ambiguity that involves the obligation to grant and 

maintain a stable and predictable legal framework necessary to fulfill the justified 

expectations of the foreign investor.” (emphasis added) 

 

72. It follows that Respondent’s failure to act consistently with the assurances it has given to 

Claimant would be in breach of Claimant’s legitimate expectations. 

 

 1. Claimant’s expectations were legitimate 

 

73. Claimant’s expectations would be reasonable and legitimate if they (i) arose from specific 

host state conduct32 and (ii) are created at the time of investment, which may be further 

reinforced during the subsistence of its investment.33  

 

74. On the present facts, Claimant’s expectations were derived from a combination of factors. 

When Atton Boro & Co. was first granted Mercurian Patent No. 0187204 on 21 February 

1998,34 which was assigned to Claimant in the same year,35 it was implicit in the granting 

of such patent that Claimant would enjoy the exclusive right to use, exploit, develop 

products and enjoy economic benefits derived from the patent for an exclusive period of 

20 years. Such exclusivity must form the basis on which Claimant can legitimately expect 

to premise its investment on. 

 

                                                
31 International Thunderbird v. Mexico (2004) [147] 
32 Metaclad v. Mexico (2000) [148] 
33 LG&E v. Argentina (2006) [130]; Principles of International Investment Law (2008) p. 270, 274 
34 Facts 861-862 
35 Facts 853-862 
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75. Claimant’s expectations were further bolstered by the release of the press statement dated 

19 January 2004 by Respondent’s Minister for Health (the “Press Statement”).36 In our 

submission, the Press Statement is a specific undertaking and commitment made by 

Respondent for the purpose of attracting investment to further its public health objectives, 

the nature of which clearly extends far beyond a mere political statement such as that in 

El Paso v Argentina.37  

 

76. Given that the theme echoed throughout the entire Press Statement is Respondent’s 

commitment to empowering patent holders and securing a “stable and progressive IPR 

regime”, it is clear that the precise object and purpose of the Press Statement was to give 

Claimant a real guarantee of stability in which Claimant can justifiably rely.38 

Significantly, Claimant was specifically named in the Press Statement. This is a strong 

indication that Respondent’s remarks were unambiguously addressed to Claimant, which 

Claimant can also rely on legitimately. 

 

77. Further, Claimant submits that the wordings of the Press Statement whereby Respondent 

“reaffirms its commitment to empower and engage right holders”39 necessarily implies 

that similar guarantees of stability and patent right protection have already been made to 

Claimant previously. Therefore, all the aforesaid, when construed in whole, must by all 

means serve as a sufficiently specific and definitive undertaking as to justifiably generate 

Claimant’s legitimate expectations. 

 

78. In addition, Claimant’s expectations were fortified by the conclusion of the LTA between 

Claimant and Respondent. As the Tribunal in Continental Casualty v Argentina noted, 

the existence of a state-investor contractual relationship is a decisive factor in finding 

legitimate expectations.  

 

 

                                                
36 Annex No.2 at 1245-1270 
37 El Paso v. Argentina  (2011) [378], [393]-[395] 
38 ibid [377]. 
39 Annex No.2, 1270. 
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79. In particular: 

 

“Contractual undertakings by governments, notably when issued in conformity 

with a legislative framework and aimed at obtaining financial resources from 

investors deserve clearly more scrutiny, in the light of the context, reasons, 

effects, since as they generate as a rule legal rights and therefore expectations of  

compliance.” (emphasis added) 

 

 

80. Bearing in mind that the purpose underpinning the LTA, which was concluded pursuant 

to Respondent’s public-private partnership regime, was to attract long-term investment 

from pharmaceutical companies, a stable legal framework is of utmost importance in 

luring Claimant into making its investment. Had Respondent spelt out that it retained the 

right to eliminate such investment incentives at its own discretion, Claimant would 

certainly not have invested in Respondent’s regime.40 Accordingly, Respondent’s act of 

concluding the LTA was a state conduct which induced a legitimate expectation on the 

part of Claimant to have a stable investment environment on which Claimant can 

justifiably rely on.  

 

2. Respondent’s enactment of the Legislation and grant of the Licence frustrated  

Claimant’s legitimate expectations 

 

81. If the Tribunal is with Claimant in finding that its expectations are legitimate, Claimant 

submits that Respondent’s enactment of the Legislation and grant of the Licence 

frustrated its legitimate expectations for such acts are (i) directly contrary to 

Respondent’s earlier assurances with (ii) draconian and disproportionate ramifications on 

Claimant’s investment. 

 

82. As a result of Respondent’s repeated assurances, Claimant entered into the LTA with the 

Respondent, incurred substantial expenses in setting up its manufacturing unit for 

                                                
40 Micula v. Romania (2013)  
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Sanior,41 scaled up its operations in Mercuria,42 and even purchased land and machinery 

to bolster its production setup.43 

 

83. However, contrary to Respondent’s earlier guarantee to “empower and engage right 

holders” and not to “abridge these rights through myopic measures”,44 and its explicit 

assurance to secure a “stable, progressive IPR regime” for investors,45 Respondent 

granted the Licence to HG-Pharma under the newly enacted Legislation, which in effect 

eliminated Claimant’s right as a patent holder to produce Valtervite to the exclusion of all 

others, and dispensed with the requirement to obtain Claimant’s authorisation for use of 

its patented invention. 

 

84. As a result, Claimant was deprived of the right to benefit from the exclusive benefits 

conferred by its patent. This is exacerbated by the fact that the issuance of the Licence is 

inconsistent with TRIPS, which will be examined in greater detail in the following 

section (E). Thus, such changes have dramatically altered the guiding principles 

underlying Respondent’s IPR regime, undermining the stability of the entire regulatory 

and investment regime.  

 

85. By virtue of the Legislation, Claimant’s entitlement to remuneration upon the grant of the 

Licence to a third party was also left in the unfettered hands of the Mercurian Court 

“upon such terms as it may deem fit”.46 Thus, guarantees of stability and predictability 

were completely shattered.  

 

86. Significantly, prior to the enactment of the Legislation, Respondent’s domestic laws had 

no express provision for the issue of compulsory licences.47 This speaks volume for 

                                                
41 Facts 900 
42 ibid 119-120 
43 ibid 917-018 
44 Annex No.2, 1269-1271. 
45 ibid 1266-1267.  
46 Annex No. 4, 1403 
47 PO3, 1578-1579 
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Claimant’s detrimental surprise in face of Respondent’s abrupt enactment of the 

Legislation, which is in direct contradiction with its specific promises made to Claimant.  

 

87. Further, Claimant submits that Respondent’s enactment of the Legislation and grant of 

the Licence were hugely disproportionate to the extent of change in circumstances. While 

Claimant fully accepts that Respondent has the right to exercise its sovereign legislative 

power to enact the Legislation, any alteration of the regulatory framework must be 

commensurate with the magnitude of change in circumstances.  

 

88. In the words of the Tribunal in El Paso v Argentina: 

 

“It is reasonable to foresee that a small change in circumstances might entail 

minor changes in the law, while a complete change might entail major changes in 

the law.”48 

 

89. In this respect, Claimant submits that the outbreak of greyscale can in no way be properly 

characterised as a “national emergency” or a “public health crisis” which justifies 

Respondent’s drastic alteration of its legal framework and patent policies.  

 

90. In fact, in between 2003 and 2006, the number of confirmed cases of greyscale only 

increased by an insignificant percentage of 0.37%.49 Moreover, only a minimal of 0.4% 

of Respondent’s 6.7 million population were diagnosed as greyscale-positive. With such 

trivial upsurge in the greyscale outbreak, Claimant submits that Respondent’s acts were 

clearly unwarranted and exercised in excess of normal regulatory powers. 

 

91. It is noteworthy that after the LTA was terminated and before HG-Pharma started 

delivering Valtervite pursuant to its Licence, medical consensus was that there is no 

effective greyscale treatment for patients in Mercuria, and there were hugely diverging 

opinions as to the effectiveness of Valtervite in preventing the transmission of greyscale 

                                                
48 El Paso v. Argentina (2011) [363] 
49 Figures are extracted and calculated from Annex No.3  
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to healthy people.50 Given that scientific evidence as to the effectiveness of Valtervite 

still remained largely empirically inconclusive at that time, there is simply no basis for 

Respondent to enact the Legislation and grant the Licence to HG-Pharma which would 

have draconian impacts on Claimant’s patent rights, although Claimant makes no 

admission as to the alleged ineffectiveness of Valtervite. 

 

92. Viewed as such, Respondent’s enactment of the Legislation and grant of the Licence 

were manifestly disproportionate. They were in violation of Claimant’s legitimate 

expectations, and thus constitute a breach of the FET standard under BIT Article 3(2). 

 

93. To be clear, Claimant is by no means suggesting that Respondent should never change its 

laws regardless of the prevailing circumstances. However, as Claimant’s investment was 

made pursuant to Respondent’s very assurances regarding the stability of the regulatory 

regime, it would be unfair and inequitable for Respondent to introduce radical changes to 

its regulatory regime, especially as disappointment to Claimant’s legitimate expectations 

was material and serious.51  

 

94. Meanwhile, although Claimant fully acknowledges that there is no stabilization clause in 

the BIT, this does not of itself justify Respondent in changing its laws dramatically. As 

reiterated by the Tribunal in Perenco v Ecuador: 

 

“But even as in the instant case, where there is no full stability clause in its 

contracts, any changes to the policy framework must still be made mindful of the 

State’s contractual commitments.” 52 

 

95. Accordingly, the absence of a stabilization clause in the BIT in no way immunizes 

Respondent from liability, especially as Respondent’s acts were draconian, out of all 

proportion and in direct contradiction with its specific commitments to Claimant. In the 

                                                
50 PO 3, 1583-1587 
51 Law and Practice of Investment Treaties, p.282. 
52 Perenco v. Ecuador (2008) [562] 
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premises, Claimant submits that Respondent breached its legitimate expectations in 

violation of the FET standard under BIT Article 3(2).  

 

B. Respondent violated due process 

 

96. Claimant further submits that Respondent failed to comply with due process of law in 

enacting the Legislation and/or granting the Licence. In particular, Respondent failed to 

give Claimant (i) notification prior to enacting the Legislation and (ii) any reasonable 

opportunity for Claimant to comment on the passage of the new Legislation.53 Further, 

the Licence was also issued in a manner incommensurate with due process. 

 

97. The requirement of transparency is well-regarded as a fundamental element of the 

autonomous FET standard.54 In Tecmed v Mexico, the Tribunal highlighted the 

importance for the State to act in an open and transparent manner, as an investor expects:  

 

“...the host State to act in a consistent manner, free from ambiguity and totally 

transparently in its relations with the foreign investor, so that it may know 

beforehand any and all rules and regulations that will govern its investments, as 

well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.” 

(emphasis added) 

 

 1. Respondent’s enactment of the Legislation violated due process  

  

98. In the present case, Respondent’s failure to consult or notify Claimant of its intention to 

enact the Legislation demonstrates a complete lack of transparency. This is particularly 

so as the law under change is one which substantially governs Claimant’s investment and 

patent rights. Consequently, Respondent’s omission prevented Claimant from making an 

                                                
53 Note by Secretariat, Wt/WGTI/W/109, 27 March [4].  
54 Bosh v. Ukraine (2012) [212]; Joseph Charles v. Ukraine (2010) [28] 
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early assessment of situations affecting its investment, and deprived Claimant of the 

opportunity to plan its business activity and make adjustments to preserve its rights.55  

 

99. As a result of being kept in the dark about Respondent’s plans, Claimant continued 

pouring in substantial resources to purchase land and machinery to bolster its production 

setup, and even scaled up its production of Sanior, only in the erroneous belief that its IP 

rights would be continually guaranteed under a stable regulatory regime with no sign of 

drastic changes. Ultimately, Claimant’s investment was rendered almost worthless due to 

the change in law. Claimant was therefore unduly jeopardized by Respondent’s non-

transparent and ambiguous acts.  

 

100. While it may be true that the FET standard does not necessarily mandate states, as 

a general rule, to provide relevant parties with reasonable opportunities to comment on 

the passage of new laws, Claimant submits that Respondent is under such obligation in 

the present context for two main reasons. 

 

101. First, this is a case where Claimant relied on Respondent’s specific 

representations about state regulation. As submitted previously in relation to the issue of 

violation of legitimate expectations,56 Respondent has knowingly led Claimant to believe 

that Respondent will continually secure a “stable and progressive IPR regime” with due 

respect for investors’ patent rights. If so, given that the enactment of the Legislation 

derogated from Respondent’s earlier assurances on stability, it is only fair and equitable 

to require Respondent to consult and notify Claimant prior to the promulgation of the 

Legislation.57 

 

102. Secondly, where Respondent’s enactment of the Legislation results in a change of 

the terms of Claimant’s acquired right, Claimant submits that the due process 

requirements of giving proper notification and the opportunity to be heard should apply. 

                                                
55 Tecmed v. Mexico [172] 
56  P.33-34 of this Memorial 
57 General Principles of International Law p.137. 
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58 In this case, the terms of Claimant’s patent right, including the (i) exclusivity of such 

right and (ii) Claimant’s  entitlement to adequate royalty for third party use of its patent 

were fundamentally changed by the enactment of the Legislation. In such circumstances, 

Claimant submits that prior notice and the opportunity to be heard must be given. This is 

because the value of a patent primarily lies in the economic right conferred by it for a 

patent holder to utilise its patent to the exclusion of all parties, and royalties paid in return 

for the grant of a compulsory licence are also significant in reassuring investors that its 

patented technology would not be utilised by a third party without adequate 

remuneration. Accordingly, any changes to these important terms of Claimant’s rights 

warrants prior notice. It follows that Respondent’s failure to do so amounts to a lack of 

transparency in violation of FET. 

 

103. Further, Claimant submits that Respondent could have easily given prior notice 

about its intention to enact the Legislation, regardless of whether the Legislation is of 

general application to all patent holders. For example, Respondent could have gazetted, 

posted public notice or merely sent a tweet by Respondent’s President, which is 

Respondent’s “primary source of information regarding government activity”.59  

 

104. Therefore, Respondent is clearly under the duty to notify Claimant of its intention 

to enact the Legislation and to provide adequate opportunity for Claimant to comment on 

the Legislation. Its failure to do so is contrary to the fundamental percept of due process, 

and is in breach of the FET standard under BIT Article 3(2). 

 

 2. Respondent’s grant of the Licence was incommensurate with due process  

 

105. Further or alternatively, Claimant submits that the procedure concerning the 

issuance of the Licence itself was also tainted by procedural impropriety. This is so 

notwithstanding that (i) Claimant was impleaded as a party in the matter of the Licence 

granted to HG-Pharma, and (ii) the fact that Claimant has, in theory, the opportunity to 

                                                
58 Law and Practice of Investment Treaties, p 293 
59 PO3, 1569 
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question the validity of the Licence and the royalty under Respondent’s domestic law (the 

“ Domestic Law”) after the Licence was granted. 

 

106. Claimant’s primary position is that if the Tribunal is with Claimant in finding that 

the enactment of the Legislation was repugnant to due process and requirements of 

transparency, it follows that the Licence, which was granted under the defective 

Legislation, must also be deemed invalid.  

 

107. Alternatively, Claimant submits that it was denied adequate opportunity to 

express its position in relation to the issuance of Licence to HG-Pharma. Although 

Claimant was impleaded as a party to the licence-granting proceeding, there is no 

evidence that Claimant was duly served with any reasonable notice informing it of the 

impleader. In other words, HG-Pharma benefited commercially from Claimant’s patent 

even without negotiating with or notifying Claimant at all.  

 

108. Further, the fact that the Licence was granted under a fast-tracked procedure lends 

strong support to the inference that Claimant was not given adequate time and 

opportunity to object to the HG-Pharma’s licence application and make their 

appearance.60 

 

109. It is Respondent’s case that the Licence was granted under a fair and transparent 

procedure as the Domestic Law provides for the means for patent holders, including 

Claimant, to question the validity of the Licence and the royalty before Respondent’s 

High Court after the Licence was granted.  

 

110. However, Claimant submits that the Domestic Law failed to afford Claimant 

sufficient procedural safeguards in at least two respects. 

 

111. First, the Domestic Law only gave Claimant the opportunity to be heard after the 

Licence was granted. However, once the Licence is granted to a third party, any adverse 

                                                
60 Mullane v. Central Hanover Bank & Trust Co (1950) 
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consequences flowing from such issuance would be irreversible and incapable of being 

cured by subsequent legal proceedings.  

 

112. As shown on the undisputed facts, following the issuance of the Licence to HG-

Pharma by Respondent’s court, distributors which used to have long-standing 

relationships with Claimant immediately intended to switch to more cost-effective 

alternatives upon the expiry of their contracts with Claimant.61 Hence, even if the Licence 

was later found to be invalid, Claimant would already have suffered substantial business 

disruptions and investment loss which cannot be cured by subsequent legal remedies. 

 

113. More importantly, upon the grant of the Licence, HG-Pharma would already have 

gained access to Claimant’s confidential formula in producing Valtervite. Given the 

significant costs and intensive R&D entailed in developing Valtervite, the leakage of 

such confidential information with high commercial value would have irreversible 

consequences on Claimant, the risk of which can neither be guarded against by a mere 

confidentiality undertaking, nor can be adequately compensated for by a subsequent 

invalidation of the Licence. Therefore, the Domestic Law falls short of affording 

Claimant a fair procedure. 

 

114. Secondly, the procedures governing a patent holder’s application under the 

Domestic Law to question the validity of the Licence and the royalty is plagued with 

uncertainty. On the facts, Respondent provided no guidance at all on the consequences of 

finding a licence or royalty term invalid, such as the availability of remedial procedures 

to revoke the invalid licence or to order a new royalty rate. It is also unclear whether the 

scope of challenge is confined to the terms of the licence only, or extends to whether the 

licence should have been granted in the first place.  

 

115. More significantly, the absence of any laws providing for the issue of compulsory 

licences before Respondent enacted the Legislation suggests that Claimant was not 

provided with any guidance as to the grounds on which Claimant can rely on to dispute 

                                                
61 Facts, 960-962 
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the validity of the Licence, as well as other objective guidelines in calculating the royalty 

rate.  

 

116. Accordingly, Claimant submits that Respondent failed to issue the Licence in 

accordance with due process, which is in breach of the FET standard under BIT Article 

3(2). 

 

C. Respondent enacted the Legislation and granted the Licence without good faith 

 

117. Claimant further submits that Respondent enacted the Legislation and/or granted 

the Licence without good faith. First, the Legislation was enacted with delayed timing 

with a view to causing loss to Claimant’s investment. Secondly, Respondent’s 

negotiations with Claimant before terminating the LTA were a mere sham in order to 

benefit HG-Pharma, which Respondent owned a 50% stake. All the episodes, when 

viewed not in isolation but in their totality, point towards Respondent’s lack of good faith 

in treating Claimant’s investment. 

  

118. The requirement of good faith is inherent in the FET standard. As the Tribunal in 

Sempra v Argentina observed, good faith is “the common guiding beacon” to the 

obligations under the BIT. It is “at the heart of the concept of FET”, and “permeates the 

whole approach” to investor protection.62 In particular, it includes the obligation not to 

inflict damage upon an investment purposefully.63 

 

119. It should be emphasised that the test for good faith is an objective one. As the 

Tribunal in CMS v Argentina noted: 

 

“The Tribunal believes this is an objective requirement unrelated to whether 

Respondent has had any deliberate intention or bad faith in adopting the 

                                                
62 Sempra v. Argentina (2007) [297]-[299] 
63 Vivendi v. Argentina (2007) [7.4.39] 
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measures in question. Of course, such intention and bad faith can aggravate the 

situation but are not an essential element of the standard.” 64 (emphasis added) 

 

120. In other words, regardless of whether Respondent had subjective bad faith, it 

suffices to find a violation of the good faith principle so long as there is a “mere objective 

disregard of the rights enjoyed by the investor under the FET standard”.65  

 

 1. Respondent’s enactment of the Legislation lacked bona fide timing 

 

121. First, Claimant submits that the Legislation was enacted without bona fide timing 

designed to make Claimant’s business unprofitable.66 On the facts, the upsurge of 

greyscale was detected by Respondent as early as in 2002, and that Respondent became 

aware of its real scale of outbreak by 2006. However, although Respondent was already 

prepared to “take every measure deemed necessary to make sure that patients of 

greyscale could avail treatment” back in 2006,67 it took no action whatsoever to enact 

any public health legislation not until three years later in October 2009. Immediately 

following that, HG-Pharma applied for the Licence to manufacture Valtervite, and was 

awarded the right to manufacture Valtervite in just 5 months’ time under a fast-tracked 

process.68 

 

122. When put into perspective, Respondent’s relative inactivity between 2006 and 

2009 stood in stark contrast with its hasty and abrupt taking of a series of acts in the 7 

months between 2009 and 2010, although the upsurge of greyscale was not significant in 

those years. The suspiciously close timing between the enactment of the Legislation and 

grant of Licence to HG-Pharma is also strongly suggestive of a calculated collusion 

between Respondent and HG-Pharma so as to dilute the exclusive patent right owned by 

Claimant unjustifiably.  

                                                
64 CMS v. Argentina (2005) [280] 
65 El Paso v. Argentina (2011) [372] 
66 CME v. Czech Republic (2003) [120] 
67 Facts 914-915 
68 Facts 949-950 
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123. In our submission, Respondent clearly acquiesced all along prior to 2009 while 

Claimant continued scaling up its operation. Despite having the intention to pass the 

Legislation, Respondent continued allowing Claimant to indulge in the fanciful belief that 

the investment relationship between the parties and the regulatory regime will remain 

largely stable, and that Respondent would continue to purchase Sanior from Claimant, all 

of which turned out to be false. 

 

124. Viewed objectively, Respondent’s acts had the effect of implicitly encouraging 

Claimant to continually expend substantial resources and expenses for its patented 

invention at a time when Respondent already intended to exploit Claimant’s patent by 

way of granting the Licence to HG-Pharma.  

 

125. Claimant submits that these acts of Respondent are irresponsible and 

unreasonable, all of which constitute an objective disregard of Claimant’s rights in breach 

of the FET standard to act in good faith under BIT Article 3(2).  

 

 2. Respondent and HG-Pharma colluded to defeat Claimant’s investment 

 

126. Secondly, Claimant submits that Respondent’s unilateral termination of the LTA, 

coupled with its enactment of the Legislation and the subsequent grant of the Licence to 

HG-Pharma are all part and parcel of the same series of acts, the cumulative effect of 

which amounts to a deliberate conspiracy by Respondent and its related organs to defeat 

Claimant’s investment. 

 

127. In examining a claim on the obligation to act in good faith under the FET standard 

pursuant to  NAFTA Article 1105, the Tribunal in Waste Management v Mexico observed 

that: 

 

“The Tribunal has no doubt that a deliberate conspiracy - that it so say, a 

conscious combination of various agencies of government without justification to 

defeat the purposes of an investment agreement - would constitute a breach of 
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Article 1105(1). A basic obligation of the State under Article 1105(1) is to act in 

good faith and form, and not deliberately to set out to destroy or frustrate the 

investment by improper means.”69 (emphasis added) 

 

128. On the facts, Claimant submits that Respondent’s prior negotiations with 

Claimant were a mere sham which were never intended to bear fruit. Rather, they were 

motivated by a desire to rescind the LTA70 so that Respondent can seek an alternative 

supplier of Valtervite. Suspiciously, the enactment of the Legislation and issuance of the 

Licence to HG-Pharma were precisely the means for Respondent to achieve so. 

 

129. The Tribunal will recall that Respondent previously demanded a 65% discount 

from Claimant for the purchase of Sanior.71 When compared with the 35% discount 

which Claimant was prepared to accept, the narrow difference of a 30% discount pales 

into insignificance. Yet, Respondent refused to engage in any reasonable negotiations 

which would have every real possibility in narrowing down the discrepancy, and simply 

pulled the plug in less than 6 months.72  

 

130. Viewed objectively, Respondent clearly intended to force Claimant into a take-it-

or-leave-it position with a view to destroying the commercial value of its investment 

purposefully.73 In effect, Claimant was forced to accept conditions much less favourable 

than originally agreed, which is contrary to the principles of FET.74  

 

131. Further, the dubious character of HG-Pharma as a 50% state-owned entity raises a 

strong inference that collusion exists between Respondent and HG-Pharma, especially as 

Respondent could save its public purse and benefit its own domestic generic drug 

manufacturer by granting the Licence to HG-Pharma for the manufacture of Valtervite at 

a token royalty rate. In our submission, Respondent’s acts were clearly improper means 

                                                
69 Waste Management v. Mexico (2004) [138] 
70 Vivendi v. Argentina (2007) [7.4.24] 
71 Facts, 921 
72 Ibid, 925-930 
73 Total v. Argentina (2011) 
74 ibid. [338] 
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which were “set out to destroy or frustrate [Claimant’s] investment by improper 

means”,75 and must be deemed as a violation of the FET standard under BIT Article 3(2). 

 

132. Although Respondent justified its grant of the Licence on the ground of tight 

financial resources, it gave out greyscale medicines in the form of humanitarian aid to its 

three neighbouring States.76 Later on, Respondent received letters of gratitude 

reciprocally. Claimant submits that Respondent’s real intention was to earn international 

accolades at the expense of Claimant’s commercial interests. In effect, Claimant’s 

economic interests were heavily interfered with both at home and abroad as Valtervite 

was also patented in the three States,77 which was a double-blow to Claimant. This, in our 

submission, manifests Respondent’s lack of good faith. 

 

133. Further, the fact that Respondent had the capacity to give away Sanior to three 

neighbouring States in the form of humanitarian aid is difficult to reconcile with 

Respondent’s claim that there was a national health emergency in Mercuria. If there was 

indeed such a public health crisis, Sanior should be stockpiling Sanior for its own use 

instead of giving them out to other States. Moreover, the claim that Respondent was 

under immense financial difficulty is also inconsistent with its having surplus amount of 

Sanior to give out. Hence, Claimant submits that Respondent’s acts were not done out of 

legitimate regulatory concerns.  

 

134. In light of the totality of evidence, Claimant respectfully invites the Tribunal to 

draw the inference that Respondent’s acts were not merely coincidental. Instead, 

Claimant submits that they were well-planned, well-timed, and well-considered acts done 

without good faith, and hence in breach of the FET standard under BIT Article 3(2).  

 

 

 

                                                
75 Waste Management v. Mexico, [138] 
76 Facts, 958 
77 PO3, 1581-1582 
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D. Respondent failed to afford Claimant adequate remuneration in accordance with its 

obligations under TRIPS 

 

135. Claimant submits that Respondent’s grant of the Licence to HG-Pharma on the 

royalty terms of merely 1% of HG-Pharma’s total venue is in violation of Respondent’s 

obligation under Article 31(h) of the TRIPS Agreement (“TRIPS”) to accord Claimant 

“adequate remuneration in the circumstances of each case, taking into account the 

economic value of the authorisation”. 

 

136. In our submission, the relevance of TRIPS in the present case is twofold. First, 

Respondent’s obligations under TRIPS provides substance on its obligations under the 

BIT, more specifically its obligation to provide Claimant FET. Secondly, in light of this, 

any breaches of TRIPS on the part of the Respondent would be strongly indicative of 

Respondent’s breach of the FET standard under BIT Article 3(2), a closer examination of 

which will be made in the following section (D(2)).  

 

1. Tribunal has jurisdiction to entertain the present claim relating to Respondent’s  

violation of TRIPS 

 

137. Claimant submits that the Tribunal has jurisdiction to adjudicate on questions 

relating to Respondent’s breach of TRIPS, insofar as it assists the Tribunal in defining the 

substantive content of the BIT obligations that Respondent has undertaken.  

 

138. At the outset, Claimant wishes to clarify that it neither intends to directly invoke 

TRIPS or to advance any claims on the proposition of the WTO law before this Tribunal, 

nor to import international obligations contained in widely-rectified treaties into the BIT. 

Rather, Claimant only seeks to rely on TRIPS as (i) a source of customary international 

law which embodies the minimum standard of treatment, and (ii) an interpretative tool 

which informs this Tribunal’s construction of the FET standard under the BIT. It is 

significant to note that both Claimant and Respondent are parties to TRIPS without 



Team Pathak, Memorial for Claimant 

 

 37 

reservation,78 which further adds to the probative value of TRIPS in shedding light on 

Respondent’s BIT obligation to provide FET.  

 

139. First, Claimant submits that TRIPS is a legitimate source of customary 

international law, which guides the Tribunal in interpreting the BIT. As an authoritative 

international provision governing the intellectual property regime specifically, TRIPS is 

the most comprehensive multilateral agreement on intellectual property between all 

member nations of the World Trade Organisation (“WTO”), of which 162 out of 195 

states are parties to it. 

 

140. Accordingly, in determining the content of the FET standard provided for under 

the BIT, the Tribunal may derive useful assistance from the obligations which 

Respondent has undertaken under TRIPS, including that to provide adequate 

remuneration to the patent holder in the event that a compulsory licence is granted 

pursuant to TRIPS Article 31(h). 

 

141. Secondly, TRIPS is a rule of international law binding on both Claimant and 

Respondent,79 and not only “provides minimum standards for each of the main categories 

of intellectual property rights”, but also “establishes standards of protection and 

enforcement”.80 Thus, in ascertaining what the FET standard entails, Claimant invites the 

Tribunal to pay regard to Respondent’s obligation under TRIPS Article 31(h), insofar as 

it requires Respondent to pay Claimant “adequate remuneration” for the grant of a 

compulsory licence. 

 

142. The approach of interpreting the content of FET in connotation with Respondent’s 

obligations under TRIPS is further reinforced by the Preamble of the BIT, which provides 

inter alia:- 

 

 

                                                
78 PO 2, 1497 
79 PO 2, 1497 
80 The World Trade Organization: Law, Practice, and Policy, p. 634-635 
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  “Building on their respective rights and obligations under the Marrakesh  

Agreement Establishing the World Trade Organization and other multilateral, 

regional, and bilateral agreements and arrangements to which they are both 

parties”. 

 

143. As the Preamble enshrines the objects of the BIT,81 the BIT must be construed in 

a way consistent with its objective to build on and give effect to Respondent’s obligations 

under TRIPS, an international agreement which Claimant and Respondent are both 

parties. Accordingly, if Respondent fails to comply with its obligations under TRIPS, the 

Tribunal should be persuaded to find a breach of the FET standard. 

 

2. Respondent’s violation of TRIPS evidences its breach of FET under the BIT 

 

144. In our submission, the grant of the Licence by Respondent’s court on the terms of 

mere 1% of HG-Pharma’s total revenue falls far short of “adequate remuneration” as 

mandated by TRIPS Article 31(h), which points directly to Respondent’s breach of the 

FET standard under the BIT. 

 

145. First, the 1% royalty is a gross underestimation of the economic value of 

Claimant’s authorisation, a factor which Respondent is obliged to consider in granting the 

Licence to HG-Pharma.82 Taking into account the substantial R&D costs of over USD 1 

billion83 invested by Claimant in conducting years of intensive pre-clinical study, clinical 

trials and regulatory clearances to develop Valtervite,84 it is inconceivable that the 1% 

royalty can by any means be indicative of the value of the Licence which Claimant would 

be prepared to grant to a third party. 

 

                                                
81 Continental Casualty v. Argentina (2006); A Comparative Analysis of Selected Provisions in FTA  
82 TRIPS Article 31(h) 
83 PO3, 1600-1601 
84 Facts, 853-854 
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146. Secondly, the Director of Respondent’s NHA disclosed that Respondent’s use of 

generic drugs had resulted in over 1.2 billion USD in savings annually.85 If this figure is 

any indication of the difference in value between the brand-name drug and generic drug 

of Sanior, it is clear that the 1% royalty is grossly inadequate in reflecting the real worth 

of Sanior. 

 

147. Thirdly, Respondent failed to provide Claimant with remuneration inclusive of 

the economic value of the use of Sanior to the three neighbouring States of Mercuria, 

which received Sanior in the form of humanitarian aid provided by Respondent.  

 

148. As stipulated under ‘’Implementation of paragraph 6 of the Doha Declaration on 

the TRIPS Agreement and public health’’ (Decision of the General Council of 30 August 

2003): 

 

“Where a compulsory licence is granted by an exporting Member under the 

system set out in this Decision, adequate remuneration pursuant to Article 31(h) 

of the TRIPS Agreement shall be paid in that Member taking into account the 

economic value to the importing Member of the use that has been authorized in 

the exporting Member”.86 (emphasis added) 

 

149. In this case, proceeding on the assumption that humanitarian aid offered by 

Respondent is provided for free, HG-Pharma would generate no revenue at all from such 

form of export. Therefore, in doing so, the calculation exercise of the royalty rate plainly 

excluded the immense economic value of Sanior supplied to these neighbouring States, 

and the basis of which the 1% royalty is based, namely HG-Pharma’s total revenue, 

would be nearly nil. Hence, the 1% royalty term must be rejected as any sort of “adequate 

remuneration”. 

 

                                                
85 Facts, 953-954 
86 ‘’Implementation of paragraph 6 of the Doha Declaration on the TRIPS Agreement and public health’’ (Decision 

of the General Council of 30 August 2003) [3] 



Team Pathak, Memorial for Claimant 

 

 40 

150. Meanwhile, Claimant submits that the mere fact that past royalty rates in 

Mercuria for drugs to treat incurable, non-fatal diseases ranged from 0.5% to 3% of 

revenue is of marginal relevance in the present case.87 As explicitly provided for under 

TRIPS Article 31(h), whether remuneration is adequate should be assessed “in the 

circumstances of each case”, which is a highly fact-sensitive issue. Indeed, the R&D 

costs entailed, the nature of investment and the effectiveness of each drug vary 

significantly from case to case, all of which may lead to a huge discrepancy in terms of 

the value of a compulsory licence granted for the reproduction of a patented invention. 

 

151. Here, given the substantial amount of over USD 1 billion expended by Claimant 

in developing Valtervite, and the high public health value of Sanior in effectively curing 

up to one-third of all greyscale patients,88 Claimant submits that the 1% royalty term is 

manifestly inadequate and ordered with total disregard for Respondent’s obligations 

under TRIPS Article 31(h) and Paragraph 6 of Doha Declaration.  

 

152. Accordingly, Claimant was denied FET by Respondent in violation of BIT Article 

3(2). 

 

 

IV. RESPONDENT IS LIABLE UNDER BIT ARTICLE 3 FOR ITS JUDICIARY’S  

UNDUE DELAY IN ENFORCING THE ARBITRAL AWARD 

 

A. Respondent’s 7-year delay in enforcement the Award constitutes denial of justice  

 

153. Claimant submits that the 7-year delay on the part of Respondent’s judiciary in 

enforcing the Award was egregious and manifestly arbitrary, which amounts to a denial 

of justice in breach of FET under BIT Article 3(2). 

 

 

                                                
87 PO 3, 1589-1590. 
88 Facts 901-902 
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154. The test for “denial of justice” was succinctly summarised in Chevron v Ecuador: 

 

“The test for establishing a denial of justice sets… a high threshold. While the 

standard is objective and does not require an overt showing of bad faith, it 

nevertheless requires the demonstration of “a particularly serious shortcoming 

and egregious conduct that shocks, or at least surprises, a sense of judicial 

propriety.”89 (emphasis added) 

 

155. Whether Respondent’s delay in enforcing the Award amounts to a denial of 

justice is highly fact-sensitive. The Tribunal must take into account all the relevant 

circumstances. In particular, as pointed out by the Tribunal in White Industries v India: 

 

“International tribunals have identified various factors which are relevant to the 

determination of whether delays in judicial proceedings amount to a denial of 

justice. These include the complexity of the proceedings, the need for swiftness, 

the behaviour of the litigants involved, the significance of the interest at stake and 

the behaviour of the courts themselves.”90 (emphasis added) 

 

156. On the present facts, Claimant submits Respondent judiciary’s slack and heedless 

attitude in using over 7 years to dispose of the enforcement proceedings demonstrates a 

serious shortcoming which amounts to a denial of justice. 

 

157. First, in terms of the behaviour of the litigants involved, the delay was primarily 

attributable to Respondent’s own unjustifiable conduct. Upon a close scrutiny of the 

facts, it is evident that Respondent’s frequent unexplained absences in the hearings, its 

counsel’s repeated unavailability on unjustified grounds, as well as its recurrent and 

unmeritorious requests in seeking adjournments have largely contributed to the delay in 

enforcing the Award. Quite the contrary, Claimant in no way actively and significantly 

contributed to the delays.  

                                                
89 Chevron v. Ecuador (2010) [244] 
90 White Industries v. India (2011) [10.4.10] 
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158. Secondly, the behaviour of Respondent’s court was completely unjustified. While 

Claimant protested against Respondent’s acts, Respondent’s judiciary merely noted down 

its objections without taking any further follow-up actions.91 In this respect, 

Respondent’s Court systematically disregarded Claimant’s objections, and indulged 

Respondent in its delaying tactics in a biased, unfair and inequitable manner.  

 

159. Thirdly, Claimant submits that no complex issues were involved in the present 

enforcement proceedings as to warrant 7 years of delay in deciding them. In light of (i) 

Respondent’s clear obligations under the New York Convention and Article 34(2) of the 

UNCITRAL Rules to “carry out all awards without delay”; (ii) the fact that the damages 

included in the Award were already fixed at USD 40,000,000 such that laborious 

calculations for assessment of damages were not required;92 and that (iii) nothing on the 

facts suggest that Respondent intends to set aside the Award, it is apparent that 

Respondent’s court can properly entertain Claimant’s straight-forward application to 

enforce the Award expeditiously.  

 

160. Respondent intends to pray in aid its status as a developing country, alleging that 

its overstretched judiciary warrants greater tolerance towards its slower speed of 

enforcing the Award. However, contrary to Respondent’s reasoning, Respondent’s 

overburdened judiciary, if any at all, did not contribute to the lengthy enforcement of the 

Award in any significant way. 

 

161. In fact, throughout the entire span of 7 years, “lengthy arguments in other cases” 

only accounted for court adjournments on 5 isolated occasions. There is also no 

suggestion whatsoever on the facts that Respondent had insufficient judicial personnel to 

impanel a bench or cope with the caseload. Accordingly, allegations of huge volume of 

caseload are not genuine reasons which may excuse Respondent for the undue delay. 

 

                                                
91 Notice of Arbitration Exhibit 1, 205; 232 
92 Notice of Arbitration 126-128 



Team Pathak, Memorial for Claimant 

 

 43 

162. Further, any reliance by Respondent on White Industries v India in an attempt to 

justify its undue delay in the name of it being a developing country is misplaced. In our 

submission, White Industries was decided on its own facts, and does not lay down any 

blanket rule or general proposition to the effect that developing countries with limited 

resources are necessarily excused for their undue delay in enforcement proceedings.  

 

163. In any case, even if the Tribunal is of the view that the delay in enforcement 

proceedings is somehow attributable to Respondent’s strained judiciary and its status as a 

developing country, Claimant submits that the volume of lawsuits facing the judiciary 

does not immunize Respondent from liability where it is of such an extent as to paralyse 

the enforcement proceedings. As the Tribunal in El Oro Mining v Mexico observed: 

 

“The amount of work incumbent upon the Court and the multitude of lawsuits with 

which they are confronted, may explain, but not excuse the delay. If this number is 

so enormous as to occasion an arrear of nine years, the conclusion cannot be 

other than the judicial machinery is defective”.93  

 

164. Likewise, if the 7-year delay in enforcing the Award in the present case was 

primarily due to the volume of litigation facing Respondent’s judiciary, Respondent’s 

judicial machinery itself must be deemed defective in breach of FET.  

 

165. Further, Claimant submits that it is fully entitled to invoke denial of justice under 

its FET claim. While Claimant acknowledges that an established line of authorities 

require exhaustion of local remedies as a prerequisite for advancing FET claims based on 

denial of justice, it is submitted that Claimant is under no such obligation to exhaust local 

remedies in the present context.  

 

166. The Tribunal’s observation in the case Jan de Nul NV v Egypt is particularly 

pertinent on this point. There, in the context of a 10-year delay in enforcement 

proceedings, the Tribunal held that: 

                                                
93 El Oro Mining v. United Mexican State (1931) [10] 



Team Pathak, Memorial for Claimant 

 

 44 

 

“Where the gravamen of Claimant’s claim is delay in judicial process, insisting 

on the requirement of exhausting local remedies might constitute a denial of 

justice in and of itself” (emphasis added).94 

 

167. Moreover, under Article 15(a) of the ILC ‘Draft Articles on Diplomatic 

Protection’,95 local remedies do not need to be exhausted where “there is undue delay in 

the remedial process which is attributable to the State alleged to be responsible”. On the 

facts, as Respondent judiciary’s own indulgent attitude towards Respondent’s 

unjustifiable behaviour was primarily accountable for the delay, Claimant should not be 

required to exhaust local remedies before bringing a claim on denial of justice. 

 

168. In any event, even if exhaustion of local remedies is a condition precedent for 

Claimant to bring a claim on denial of justice, Claimant submits that it has already 

exhausted Respondent’s remedies by spending considerable time and expenses in seeking 

redress by enforcing the Award, and putting up with the sluggish attitude of Respondent’s 

judiciary for over 7 years. Hence, Claimant must by any means be deemed to have 

exhausted local remedies, and therefore has full standing to invoke denial of justice. 

 

B. Respondent failed to provide Claimant effective means to enforce its rights  

 

169. However, even if the Tribunal is of the view that Respondent’s conduct falls short 

of being “egregious” and “manifestly unjust”, or finds that Claimant is not entitled to 

invoke denial of justice for want of exhaustion of local remedies, Claimant submits that 

the conduct of Respondent’s judiciary is nevertheless in violation of the “effective means 

standard” under BIT Article 3(1). 

 

                                                
94 Jan de Nul NV v.  Egypt (2008) [256] 
95 [2006] 2(2) YB ILC 22 
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170. The test for “effective means standard” is less exacting than that required for 

establishing “denial of justice”,96 and tribunals are generally more ready in finding a 

breach under the former than the latter.97  

 

171. The Tribunal in Chevron v Ecuador helpfully explained what the “effective 

means standard” entails: 

 

“The article specifies…”enforcing rights”, so the BIT also focuses on the effective 

enforcement of the rights that are at issue in particular cases.”98 

 

172. In the present context, Claimant submits that BIT Article 3(1) provides for the 

“effective means standard”. Article 3(1) provides inter alia that: 

 

“Each Contracting Party shall encourage and create favourable conditions for 

investors of the other Contracting Party to make investments in its territory”. 

 

173. Meanwhile, the Preamble provides that one of the fundamental objectives of the 

BIT includes: 

 

“Recognising the importance of providing effective means of asserting claims and 

enforcing rights with respect to investment under national law as well as through 

international arbitration.” (emphasis added) 

 

174. Given that the Preamble of the BIT offers context for the signatories’ overall 

objectives and ‘colours’ the interpretation of a treaty provision,99 Claimant submits that 

Article 3(1), when construed with regard to the Preamble, requires the Respondent to 

proactively provide for means for Claimant to enforce and realise its rights, the means of 

                                                
96 Chevron v. Ecuador (2010) 
97 ibid [244] 
98 ibid, [247] 
99 A Comparative Analysis of Selected Provisions in FTA [2007] 
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which “must not be subject to indefinite or undue delay”.100 The “effective means 

standard” is thus incorporated into the BIT through Article 3(1).  

 

175. In light of Claimant’s foregoing submissions on “denial of justice”, Claimant 

submits that even if Respondent court’s failure to enforce the Award effectively may not 

be sufficient to find a denial of justice, it would still constitute a violation of the effective 

means standard.  

 

176. In particular:- 

 

i. The enforcement of the Award does not involve any complex or technical 

issues requiring expertise, yet took more than 7 years to dispose of; 

 

ii. Respondent’s uncooperative attitude and unaccounted absences 

significantly contributed to the delay; 

 

iii. Respondent’s judiciary indulged Respondent in its delaying tactics without 

giving Respondent any warnings or taking follow-up actions; and 

 

iv. The repeated to-and-fro transfer of proceedings between the Commercial 

Bench and the Regular Bench of the High Court demonstrated the internal 

chaos and lack of competence within Respondent’s judiciary, which have 

also attributed to the delay in enforcing the Award. 

 

177. In light of the foregoing, the conduct of Respondent’s judiciary in unduly 

delaying the enforcement of the Award for over 7 years deprived Claimant of effective 

means to enforce its legitimate rights under the Award, thus constitutes a breach of the 

“effective means standard” under BIT Article 3(1). 

 

 

                                                
100 Chevron v. Ecuador (2010) [244] 
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V. RESPONDENT IS IN BREACH OF THE UMBRELLA CLAUSE BIT ARTICLE  

3(3)  

 

178. Claimant submits Respondent is in breach of the umbrella clause contained in 

Article 3(3) of the BIT. It reads “each Contracting Party shall observe any obligation it 

may have entered into with regard to investments of investors of the other Contracting 

Party.”  

 

A. Broad interpretation of the umbrella clause 

 

179. Numerous cases have wrestled with the scope of such as umbrella clause, which is  

worded broadly. On the ordinary and natural meaning of the clause, interpreted in good 

faith in context according to Article 31 of the VCLT, the clause should be construed 

broadly to cover contractual breaches101. The word “obligation” is intended to cover 

explicit or implied, contractual or non-contractual undertaken with respect to investment. 

This is furthered by the fact the BIT is a mechanism under which an investor can claim 

against a state. Otherwise, the state could have specified the precise obligations it is 

willing to undertake in the Article, if not omit it altogether. 

 

180. Contrary to the liberal approach is the restrictive approach in SGS v Pakistan, 

which gives no effect to the umbrella clause. This approach is an erroneous one which 

fails to give weight to the importance undoubtedly attached to the inclusion of such a 

clause in the early prototypes of investment treaties102. On the words of the BIT, which 

reflect the objective intention of both parties, there is no indication that the umbrella 

clause should be given a restrictive meaning which would exclude claims in contract per 

se.  

 

181. Respondent claims it is not in breach on two grounds: firstly, the LTA is a merely 

commercial supply arrangement. Secondly, the NHA’s acts are not attributable to 

                                                
101 SGS v. Philippines (2002) [59] 
102 International Investment Arbitration Substantive Principles p. 135 
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Respondent state as it had acted in commercial capacity. Claimant’s submissions on the 

LTA’s characteristics are contained from para 26 - 39 in the above. The following section 

is focused on the nature of the NHA. 

 

182. Claimant submits the NHA is a state organ, which’s actions, even in commercial 

capacity,  are fully attributable to the state. Alternatively, the NHA is a state entity which 

has been authorized, and had actually acted in, governmental authority.  

 

B. The NHA as a state organ or state entity 

 

183. The definition of a state organ is contained in the ILC Article 4.  

 

“1. The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any other 

functions, whatever position it holds in the organization of the State, and whatever its 

character as an organ of the central Government or of a territorial unit of the State 

 

2. An organ includes any person or entity which has that status in accordance with the 

internal law of the State”(emphasis added)” 

 

184. “State organ” in Article 4 is used in a general sense. It extends to central 

government organs of varying functions, classifications and hierarchies. It is irrelevant 

for the purposes of attribution that the conduct of the state organ might be “commercial” 

or ultra vires, provided it has been authorised by the state to act on its behalf103. 

Authorisation can be direct or indirect. The national laws of a state may or not classify 

whether the body is an “organ”, given it is structurally part of the government. 

 

 

 

 

                                                
103 ILC Articles p. 40-41 
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185. Likewise acts by a “state entity” are defined in Article 5 of the ILC as follows:- 

 

“The conduct of a person or entity which is not an organ of the State under article 4 but 

which is empowered by the law of that State to exercise elements of the governmental 

authority shall be considered an act of the State under international law, provided the 

person or entity is acting in that capacity in the particular instance.” (emphasis added) 

 

186. The term “entity” covers a range of government bodies which are not state organs, 

but are empowered by laws of the State to exercise governmental functions. They are 

usually controlled by the government, including public corporations, public agencies 

etc104. 

 

187. Article 8 of the ILC further states that the conduct of a person or group of persons 

acting under the instructions of or under the direction or control of the State shall be 

considered an act of that State under international law. 

 

188. On the facts, the NHA is an independently operating state organ. Structurally, the 

Central Government set up the NHA to pursue state goals of securing universal 

healthcare for its people, as envisioned by the Constitution of Mercuria105. THe NHA is 

financially dependent on national taxation and limited private contributions. It is 

organised by de facto public sector corporations, which can constitute state organs under 

ILC Article 4. 

 

189. The NHA has particularly close connections with the Ministry of Health 

(“Ministry”) which is clearly a state organ. This reflects the NHA is politically 

accountable to the Ministry and acts on behalf of and in the interest of the government of 

the state.  In 2003, the NHA’s annual report to the Ministry highlighted that the imminent 

public health concern presented by greyscale. Acting on the recommendations in the 

report, the Ministry instructed the NHA to act in public capacity in estimating the 

                                                
104 ILC Articles p. 43 
105 Annex No. 2 [2] 
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demand for drugs in Mercuria106. Furthermore, while the Ministry was the party inviting 

offers from private pharmaceutical companies for the provision of drugs, the LTA was 

signed between the NHA and Claimant. This evidences the Ministry’s control over the 

NHA. The NHA shares the reputation and interest of the Ministry in entering into the 

LTA on its behalf.  

 

190. On the sequence of events, the irresistible inference to be drawn is the NHA 

terminated the LTA in light of the state’s tight budget. In early 2008, the NHA had 

initially informed Claimant its intention of renegotiating prices for Sanior. On 15 May 

2008, the Minister for Health and the President of Mercuria met privately with the 

Director of the NHA to discuss budgetary problems that had arisen in several government 

healthcare programmes. In less than a month after the meeting, the NHA terminated the 

LTA, citing unsatisfactory performance. The above conduct displays a lack of sincerity to 

engage in a reasonable negotiation, by demanding a discount rate that would deprive 

Claimant of any profit margins and prematurely terminating the contract without further 

discussion.  

 

 

  

                                                
106 Facts, line 881 
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REQUEST FOR RELIEF 

 

191. Claimant respectfully asks the Tribunal to: 

 

(1) Find that Respondent is liable for violations of the BIT, including failure to accord fair 

and equitable treatment to the Claimant and failure to observe its obligation towards the 

Claimant’s investment ; 

(2) Find that Respondent is liable for Claimant’s losses caused as a consequence of the 

violation valued at no less than USD 1,540,000,000. 

(3) Find that Claimant is entitled to all costs associated with these proceedings, including all 

legal and other professional fees and disbursements 

(4) Order payment of pre-award interest and post-award interest at a rate to be fixed by the 

Tribunal; and  

(5) Grant such further relief as counsel may advise and that the Tribunal deems appropriate 

 

 

Respectfully submitted on 18 September 2017 by 

PATHAK 

On behalf of Claimant 

ATTON BORO LIMITED 


