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STATEMENT OF FACTS 

 

The following is the set of facts that gave rise to the present dispute; 

  

1. In April 1998, Atton Boro Group, a leading drug discovery and development 

enterprise in the People’s Republic of Reef established a wholly owned subsidiary, 

Atton Boro Limited in the Kingdom Basheera. Atton Boro was as such organised 

under the laws of Basheera. In 2003, Mercuria experienced increased incidence of 

greyscale (a sexually Transmitted Infection) among the working age population across 

the country. As a result of this, In November 2004, Atton Boro concluded a contract, 

the Long Term Agreement (LTA), with The Republic of Mercuria’s National Health 

Authority (NHA) for the supply of greyscale medication. This contract was for a 

period of 10 years, subject to the supplier’s satisfactory performance, with a standing 

discount of 25%. 

 

2. In 2007, the demand for sanior doubled with each quarter, necessitating a higher 

supply. Early 2008, the NHA informed Atton Boro that it would need to renegotiate 

the prices for sanior. In these renegotiations, the NHA demanded a further discount of 

40%, Atton Boro offered an additional 10% discount; the NHA rejected this offer. On 

the 10th June 2008, the NHA then unilaterally terminated the LTA, citing 

unsatisfactory performance as a ground for termination. 

 

3. Atton Boro took the dispute before a tribunal seated in Reef and in January 2009, 

obtained an award in its favour. The Award directed the NHA to pay Atton Boro USD 

40,000,000 in damages for breach of the LTA. In March 2009, the claimant filed 

enforcement proceedings before the High Court of Mercuria. The High Court 

entertained every delay tactic employed by the respondent and to date, the award has 

not been enforced. 

 

4. In October 2009, legislation was promulgated by the president of Mercuria (Law 

No.8458). In this law, there was a provision legalising the use of patented inventions 

without prior authorization of the owner. A month later, a Mercurian generic drug 

manufacturer, HG-Pharma applied before the High Court to be granted a licence to 

manufacture Valtervite. The matter was heard through a fast tracked process. The 
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licence was granted in April 2010 until greyscale no longer poses a threat. The court 

further ordered that the royalty to be paid to Atton Boro as the owner of the patent 

was to be 1% of the total earnings. 
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CLAIM A (Jurisdiction) 

 

Issue: Whether the Arbitral Tribunal has jurisdiction over the claims in relation to Award. 

 

Submissions 

 

5. It is the complainant’s submission that the PCA has jurisdiction to entertain this 

matter and enforce the arbitral award made by the reef tribunal in favour of the 

complainant. Art 8 (2) of the BIT permits the use of the ICSID Rules of Procedure for 

Arbitration Proceedings for the determination of jurisdiction. Art 25 (1) of the rules 

of procedure provides that the ICSID may entertain legal disputes arising directly 

from investment. As the parties to the BIT have agreed to be bound by this provision, 

the PCA may interpret it in order to assume jurisdiction. 

 

6. Art 1(c) of the BIT provides that investment includes “claims to money”. It is the 

submission of the complainant that the dispute herein arises directly out of an 

investment. In the South American Silver Ltd v The Plurinational State of 

Bolivia1the PCA tribunal held that the famous salini test for the definition of 

investment was held to be “unworkable”, generating “too much subjectivity” and 

“unfit for the purpose” of defining an investment. The PCA tribunal observed that 

there is no need to apply the test if the BIT already has a definition of investment of 

its own. It further observed that the ICSID tribunal which created the test was starting 

to shy away from it. 

 

7. In Quiborax S.A v The Plurinational State of Bolivia2before the ICSID tribunal, 

the test was rejected in favour of the definition in the ICSID Convention which differs 

from the Salini test. Since Art 1 of the BIT already contains its definition of an 

investment, it is unnecessary to adopt any other external definitions. Art 1(c) of the 

BIT defines “claims to money as investments”. Since the award made by the Reef 

tribunal is a claim to money, it is an investment in terms of the BIT which should be 

enforced before this tribunal.  

 
                                                            
1PCA CASE NO.2013-15 
2ICSID Case No.ARB/06/2  



4 
 

 

 

Should the tribunal not find that this dispute arises directly from an investment: 

 

8. In Saipem S.P.A v The People’s Republic of Bangladesh,3the tribunal held that the 

award is not to be considered in isolation in considering whether there is an 

investment. If the Salini test is to be adopted, the contract, the operation, together with 

the award is to be tested. The tribunal accepted that the award in itself is not an 

investment, but what must be considered are the rights that accrue from the entire 

investment and not the arbitral award in isolation. The same guidelines were applied 

in White Industries Australia Ltd v The Republic of India4, It was held that an 

award that flows from an investment is to be protected in investment tribunals. The 

investment is not considered in isolation but is considered together with the rights of 

the investor in the BIT.5 Since the award of the LTA sought to protect the investment 

rights of the investor, it should be protected. The PCA therefore has jurisdiction.  

 

9. It is the submission of the Complainant therefore that, even if the award in itself is not 

found to be an investment in terms of the BIT, the jurisprudence laid out above should 

be adopted. Even if it is not an investment, the award should not be considered in 

isolation, but should be considered together with rights that accrue from the BIT and 

the operations of the complainant should be considered together with the award. In 

applying the Salini Test as outlined in the Saipem and White industries cases, the 

tribunal should find that it has jurisdiction.  

 

10. It is therefore submitted on behalf of the claimant that the PCA has jurisdiction to 

enforce the award. 

 

 

 

 

 

                                                            
3ICSID Case No. ARB/05/07 
4 Award of 3o November 2011 
5 
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CLAIM B (Denial of Benefits) 

 

Issue: Whether the Claimant has been denied the benefits of the Mercuria-Basheera BIT by 

virtue of the Respondent’s invocation of Article 2 of the BIT. 

 

Submissions 

 

11. Atton Boro is an “investor” as defined under Article 1.2 of the BIT. Article 1.2(b) of 

the BIT necessitates that a corporation that will purport to be an investor in either of 

the Contracting Parties, that should enjoy the benefits granted under the BIT, shall 

have to be established in accordance with the applicable laws of a Contracting Party 

thereto6. Atton Boro is a corporation established in the Kingdom of Basheera,7in 

accordance with the applicable laws of the Kingdom of Basheera. The Kingdom of 

Basheera is a Contracting Party to the BIT. Therefore, Atton Boro is a prima facie 

investor in the Republic of Mercuria as defined under Article 1.2(b) of the BIT and is 

entitled to benefits accruing under the BIT. 

 

Inapplicability of Article 2 

 

12. Atton Boro’s business activity in Basheera satisfies the requirement of ‘substantial’, 

which is encapsulated in Article 2 of the BIT. In the case of AMTO v Ukraine8, the 

tribunal found that the decisive question in establishing substantial business activity is 

the materiality of the business activity and not the magnitude. Premises in a 

contracting party, along with a small but permanent staff can sufficiently constitute 

substantial business activity9. Such establishment of substantial business activity is 

sufficient to retard a denial of benefits to an investor.10 

 

13. In casu, Atton Boro has a rented office in the territory of the Contracting Party in 

which it is organized i.e. the Kingdom of Basheera11. It has permanent staff members 

                                                            
6 The BIT, Article 1.2 
7The Problem, line 66-68 
8 Limited Liability Company AMTO v Ukraine, Arbitration Institute of the Stockholm Chamber of Commerce, 
Arbitration No. 080/2005 
9Id, para 69 
10Id, para 69 and para 70 
11 The Problem, Statement of Uncontested Facts, para 4 
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that consist of a manager and an accountant12. Atton Boro also has a bank account in 

the Kingdom of Basheera13. Materially, Atton Boro does have business activities of 

substance in the Kingdom of Basheera. 

 

14. Furthermore, in the Petrobart Limited v The Kyrgyz Republic case, the tribunal 

attached weight to the submission that handling strategic and administrative matters in 

the area of the pertinent contracting party constitutes substantial business activity.14 

The tribunal found that establishing substantial business activity this way is sufficient 

to contradict the application of a denial of benefits clause by a host state.15 

 

15. In the present case, Atton Boro has been assigned a number of patents including the 

Mercurian patent.16Atton Boro’s business activities were not limited to manufacturing 

but also emphasized strategic financing and public-private partnerships.17Atton Boro 

hired a manager in Basheera whose duties can be appreciated to include handling the 

strategic and administrative matters that come with the patents that it has been 

assigned and managing the principal dealings with States and State Agencies18 that 

Atton Boro was engaged in. The thrust of these facts is that Atton Boro does have 

substantial business activity in the Kingdom of Basheera. Atton Boro passes the 

different tests that have been established in arbitral tribunals. 

 

16. Now, a hurdle that might present itself is contrasting Atton Boro’s business activity in 

Mercuria against that in Basheera to examine its “substantial business activity”. To 

tackle this hurdle, a closer inspection of the Petrobart Limited case must be taken. In 

the Petrobart Limited case, Petrobart Limited was an oil and gas company contracted 

for the supply of natural gas in the Kyrgyz Republic19. However, the fact that 

Petrobart Limited supplied natural gas to the Kyrgyz Republic did not hinder the 

                                                            
12Ibid 
13 Supra (fn6) 
14Petrobart Limited v The Kyrgyz Republic, Arbitration Institute of the Stockholme Chamber of Commerce, 
Arbitration No. 126/2003, pg. 63 
15 Ibid 
16 Supra(fn6) 
17 The Problem, Notice of Arbitration, Summary of the Dispute,para 5 
18 The Problem, Response to the Notice of Arbitration, para 5 
19Petrobart Limited v The Kyrgyz Republic, Arbitration Institute of the Stockholme Chamber of Commerce, 
Arbitration No. 126/2003, pg. 4 
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tribunal from finding that a principal office that handles strategic and administrative 

matters is enough to constitute substantial business activity. 

 

17. Therefore, it should not be found that Atton Boro’s manufacturing and supply of 

pharmaceutical products in Mercuria acts as a hurdle to finding its business activity in 

Basheera as substantial business activity. This is because Atton Boro has a principal 

office which handles its strategic and administrative matters in Basheera. 

 

18. Atton Boro’s business activity in Basheera satisfies the requirements of substantial 

business activity under the various tests by tribunals. As a consequence, the Republic 

of Mercuria’s invocation of Article 2 of the BIT cannot be found to succeed because it 

falls short of the requirements of the test therein. Therefore, the Republic of Mercuria 

cannot deny Atton Boro benefits of the Mercuria-Basheera BIT. 

 

Denial of benefits must be proactive 

 

The exercise of a right to deny benefits must have prospective effects and not retrospective 

effects. 

19. As proven, Atton Boro is a prima facie “investor” as defined under Article 1.2 of the 

BIT. In the event that it is found that Atton Boro fails to pass the test encapsulated in 

Article 2 of the BIT, the Republic of Mercuria has still erred in invoking Article 2. 

The Republic of Mercuria cannot deny benefits that accrue under the BIT to an 

investor unless it properly invokes Article 2 of the BIT to do so. In casu, the Republic 

of Mercuria has invoked Article 2 of the BIT in its response to the notice of 

arbitration20. This leads to Mercuria’s exercise of its right under Article 2 having 

retrospective effect on Atton Boro’s investments. 

 

20. The language of the BIT “reserves the right to deny”21which means that the right to 

deny benefits is in existence but it remains unexercised. The exercise of that right 

must not have retrospective effect, but must have prospective effect. In the case of 

Plama Consortium Limited v Republic of Bulgaria22, the Tribunal held the view 

                                                            
20Ibid 
21 The BIT, Article 2 
22Plama Consortium Limited v Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction 
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that the existence of a right is distinct from the exercise of that right23.When the right 

to deny under a denial of benefits clause is exercised, it must have prospective effects 

and not retrospective effects24.The logic behind this is that an investor has legitimate 

expectations of the advantages to be derived from a BIT.25This is even more so, 

where an investor has made an investment after the entry into force of a BIT. The 

advantages of the BIT have played a role in the investor’s decision to make an 

investment in the host state, and retrospective effect of a denial of benefits clause 

would devastate the legitimate expectations of investors. 

 

The tribunal in the case of Plama Consortium Limited v Republic of Bulgaria26 

viewed it this way, 

If, however, the right’s exercise had retrospective effect…an unexercised 

right could lure putative investors with legitimate expectations only to 

have those expectations made retrospectively false at a much later date.27 

 

21. In casu , Atton Boro  has made an investment after the entry into force of the 

BIT.28Atton Boro  had legitimate expectations of the advantages to be derived from 

the Mercuria-Basheera BIT .The Republic of Mercuria cannot exercise its right under 

Article 2 of the BIT with retrospective effect, as it did so in the response to the notice 

of arbitration,29 on the 26th November 2016. Therefore, the Republic of Mercuria’s 

exercise of Article 2 of the BIT cannot be found to have retrospective effect on 

investments made prior to its exercise 

 

CLAIM C (Fair and Equitable Treatment) 

 

Issue: Whether the enactment of Law No. 8458/09 and/or the grant of a license for the 

Claimant’s invention amount to a breach of the Mercuria-Basheera BIT, in particular, the Fair 

and Equitable Treatment standard; 

                                                            
23Id, para 155 
24Id, para 179 and para 240 
25Id, para 161 
26Supra (fn5) 
27Plama Consortium Limited v Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 
para 162 
28vide, The Problem, Statement of Uncontested Facts, para 1 and para 9 
29 Supra (fn3) 



9 
 

 

Submissions 

 

22. The Respondent state enacted Law No. 8458/09 which permits the use of patented 

inventions without the authorization of the owner. The Respondent state further 

granted a license to a domestic company to manufacture a patented product belonging 

to Atton Boro without the consent of the company. 

 

Fair and Equitable Treatment 

23. Article 3(2) of the BIT states that: 

Investments and returns of investors of each Contracting Party shall at all times be 
accorded fair and equitable treatment and shall enjoy full protection and security in 
the territory of the other Contracting Party. Neither Contracting Party shall, without 
prejudice to its laws, in any way impair by unreasonable or discriminatory measures 
the 1050 management, maintenance, use, enjoyment or disposal of investments in its 
territory of investors of the other Contracting Party.  
 

 

Meaning of Fair and Equitable Treatment 

 

24. In ADF Group Inc. v United States of America, it was held that (a) fair and 

equitable treatment was to be found “within international law;” and (b) the reference 

to international law was a reference to “the international minimum standard at 

customary international law.”30The tribunal further stated that an act of bad faith as 

viewed by a reasonable person against an investor would amount to breach of Art 3(2) 

of the BIT.31 The failure of the Respondent state to negotiate reasonable profits with 

the investor but opting instead to create a legislation that denies the investor exclusive 

rights can be seen as an act of bad faith. This is so because the measure was taken 

after the investor had refused an unreasonable profit discount which would have been 

disastrous to the investor.   

 

25. The second determination to be made is whether the fact that the law covers both 

national and international investors would mean the measure has not been violated. 

The ADF Group Inc. case stated that the fact that the law covers both national and 

                                                            
30ICSID Case No ARB(AF)/00/1 
31 ibid 
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non-national investors does not save the state from liability; non-nationals are entitled 

to the international standard even if the locals do not enjoy such protection.”32 

 

26. The same finding was made in Alex Genin, Eastern Credit Limited, Inc. and A.S. 

Baltoil (US) v. Republic of Estonia where the ICSID Tribunal held that: 

Under international law, this requirement is generally understood to ‘provide a basic 
and general standard which is detached from the host State’s domestic law’. While the 
exact content of the standard is not clear, the Tribunal understands it to require an 
‘international minimum standard that is separate from domestic law, but that is, 
indeed, a minimum standard.33 
 

This is to say the Respondent creating a blanket law does not serve to eradicate its 

obligations under Article 3(2). 

 

27. In American Manufacturing & Trading (AMT), INC. v. Republic of Zaire the 

tribunal held that the standard is meant to protect investments from legislative powers 

of the state. The international standard exists outside municipal law and is to be 

protected even if the municipal law provides for the contrary.34This creates a general 

obligation on the respondent state to protect the investment of the complainant state. 

And as seen earlier, this obligation exists even if the respondent state wishes to deny 

its own nationals protection.  

 

28. The Wena Hotels LTD (UK) v. Arab Republic of Egypt case further demonstrates 

the rationale behind the standard as being to ensure that states do not use their 

legislative powers to deviate from their obligations to investors. 35 The respondent 

state in creating Law No 8458/09 has not only failed to protect an investor but has 

abused its legislative powers to the detriment of the investor. This is therefore in 

violation of Art 3(2) of the BIT.  

 

 

Compulsory Licensing and Expropriation 

 

                                                            
32 ibid 
33ICSID Case no ARB/99/2 
34ICSID case No. ARB/93/1 
35ICSID Case No ARB/98/4 
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29. In their objections, as outlined in the Respondent’s Response to the Notice of 

Arbitration36, Mercuria averred that it acted responsibly, and in accordance with due 

process of law, in introducing measures necessary to safeguard the health of its 

people. Further that, no reasonable investor can expect that Mercuria would not 

reform its legal framework in legitimate exercise of its police powers when faced with 

a public health crisis; particularly where nothing in the BIT guarantees investors that 

the Contracting Parties' laws and regulations will remain immutable regardless of 

whatever crises their respective governments are forced to confront. 

 

30. In enacting Law No. 8458/09, Mercuria has effectively compulsorily licensed Atton 

Boro’s patent to HG Pharma. Compulsory licensing is said to happen when a 

government allows someone else to produce the patented product or process without 

the consent of the patent owner.37Gonzales states that compulsory licensing has been 

likened to the existence of a willing buyer against an unwilling seller. The might of 

the government is put to bear on the unwilling seller to enable a transaction to go 

through.38  

 

31. In S.D. Myers Inc v. Canada the tribunal held that: 

The Tribunal considers that a breach of Article 1105 occurs only when it is 
shown that an investor has been treated in such an unjust or arbitrary manner 
that the treatment rises to the level that is unacceptable from the 
international perspective. That determination must be made in the light of 
the high measure of deference that international law generally extends to the 
right of domestic authorities to regulate matters within their own borders39. 

 

32. This considers a situation where a provision that exists in international law is being 

violated. The minimum standard as discussed above would be violated. Art 28(1) of 

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)40 

affords exclusive rights to a patent or the invention under that patent to the holder of 

the patent. No person may use the patent or anything traceable there from without the 

consent of the owner. 

 
                                                            
36 Page 16 of the Problem, para 485 
37 https://www.wto.org/english/tratop_e/trips_e/public_health_faq_e.htm  
38 Gonzales M.R.R. 1999. Compulsory Licensing  and  Pharmaceuticals: Emerging Issues in  Philippine Trade. 
Pg 2 
39S.D. Myers, Inc. v. Canada, (November 13, 2000), Partial Award. International Legal Materials 408. 
40 1995 

https://www.wto.org/english/tratop_e/trips_e/public_health_faq_e.htm
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33. While the does not use the words compulsory licensing, Article 31 refers to “Other 

Uses without Authorization of the Right Holder” which is essentially the same thing. 

Art 31 of TRIPS provides for guidelines for the expropriation of a patent where there 

is a public necessity for expropriation. The patent holder must be informed of the 

expropriation, the patent holder must be promptly remunerated considering the 

economic value of the patent. These guidelines also have foundation in the BIT under 

Art 6(3).  

 

34. In Tidewater Investment SRL v The Bolivian Republic of Venezuela41where Art 5 

of the BIT therein was couched in almost similar terms to Art 6(3) of the Basheera-

Mecuria BIT, the tribunal adopted the same guidelines as in Art 31 of TRIPS. The 

tribunal observed that there must be a public need addressed by the expropriation, the 

expropriation must be on a non-discriminatory basis and there must be prompt, 

adequate and effective compensation.  

 

Is this an expropriation? 

 

35. Through the operation of Law NO 8458/09, the domestic company, HG Pharma, was 

able to secure a license for the production of valtervite, which is similar to the 

complainant’s product. This we submit is a form of expropriation. The tribunal in 

Tidewater Investment v Bolivia observed that denying an investor exclusivity but 

only allowing them nominal use of their investment amounts to “creeping” or 

“indirect” expropriation, which too is expropriation.42Since the investor herein is not 

afforded exclusive rights to his investment, there is expropriation.  

Compensation 

 

36. The complainant herein has not been promptly and adequately compensated. The 

Court in Mercuria fixed the royalty to be payed to Atton Boro at 1% of total earnings. 

While it is in the discretion of the Court to determine “adequate” compensation, the 

Complainant is of the view that the 1% is not enough to cover the losses incurred by 

                                                            
41ICSID ARB/10/5 
42Ibid  
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the company, especially when the company went on to lose two-thirds of its market 

share to the generic pill43.  

 

37. Moreover, the Court did not give reasons on how the 1% royalty was determined to be 

the adequate compensation. It is commonly understood that the adequate or fair 

amount of compensation is determined with regards to the market value of the 

property. The procedures for calculating the compensation did not happen. Because 

there were no negotiations made on compensation, it cannot be said that the 

Complainant was assured of timely, adequate and effective compensation.  To date, 

the Complainant is yet to receive any compensation for the expropriation of his 

patent. It is for these reasons that Atton Boro is of the view that the Kingdom of 

Mercuria did not act in good faith, albeit their “need” for expropriation.  

 

38. In the case of ConocoPhillips Petrozuata BV and ors v Venezuela44 it was stated 

that the obligation to pay ‘just compensation’ required only that, at or around the time 

of nationalization, the State provided for such a payment, either by establishing a 

procedure for its determination or by offering a given sum. Failure by the Respondent 

to this is a direct violation of Art 6(3) of the BIT and as such in violation of the fair 

and equitable treatment standard under Art 3(2) of the BIT. This inference or 

conclusion was noted in the case of Metalclad Corporation v. United Mexican 

States, that the violation of Art 1110 was inferred to also violate Art 1105(fair and 

equitable treatment standard) of the NAFTA.45  

 

 

 

 

 

                                                            
43 See statement of uncontested facts, para 21 and 24. Pg 30 & 31 of the Problem 
44 ICSID ARB/07/30 
45 ICSID ARB (AF)/97/1 
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CLAIM D (Attribution of Judiciary’s conduct to Mercuria) 

 

Issue: Whether Mercuria is liable under Article 3 of the BIT for the conduct of its judiciary. 

 

Submissions:  

 

39. In order to establish and fully assert the proposition that the Respondent state must be 

found to have fallen foul of its obligations under Article 3 of the BIT by reason of the 

conduct of its judiciary, the first step naturally, is to establish that the conduct of the 

judiciary of Mercuria can be attributed to the state under international law.  The 

Complainant therefore avers that in accordance with Article 4(1) of the Responsibility 

of States for Internationally Wrongful Acts46, states are liable at international law for 

the conduct of all its arms of government and state actors and that includes its 

judiciary. On the power of this provision, the Applicant submits that the state of 

Mercuria can be held accountable on the international plane for actions done by its 

judiciary. 

 

40. The second phase of the claim directly concerns the Respondent’s obligations under 

Article 3 of the BIT. Under the Article, the Contracting Parties undertake to protect 

the investments of investors in their respective territories. Under sub-article (1) 

thereof, the Contracting Parties are obligated to create favourable conditions for 

investors of the other Contracting Party. In adjudicating whether Mercuria’s judiciary 

violated Article 3, a correlation between the right of access to justice and a favourable 

investment climate must be drawn. In the case of Frontier Petroleum v Czech 

Republic47, the tribunal therein duly noted that a key component of an ideal climate 

for investment is the availability of an internationally competitive legal regime to 

provide assistance for the protection of the investments of investors within the host 

territory. 

 
                                                            
46 International Law Commission 2001 
47IIC 465 (2010) 
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41. The matter between Atton Boro and the NHA in the domestic courts of Mercuria was 

instituted in 2009 and in 2017, eight years later; it still has not come to an end. Having 

established that a properly functioning judiciary is a key cog of the favourable 

conditions as envisaged by sub-article (1) of Article 3, the Applicant submits that the 

Respondent state has failed to abide by its obligations under Article 3 of the BIT. 

 

42. Furthermore, the Applicant submits that the judiciary of Mercuria is acting in bad 

faith, by delaying to dispense with the matter. It must be noted that a sizeable 

financial benefit that was awarded to the Applicant in Reef is the subject of the 

matter. It must also be noted that the vast majority of the postponements made in the 

matter were at the instance of the Respondent (a state owned body) and the court itself 

which at international law is a state actor as established afore. This assertion is further 

strengthened by the fact that the High Court of Mercuria managed to dispense with a 

case where HG Pharma (a Mercurian pharmaceutical) sought rights to use Atton 

Boro’s patent within a period of 5 months.48 

 

43. Actions done in bad faith by a party to a bilateral investment treaty are contrary to the 

fair and equitable treatment standard49 which is mandated by Article 3 (2) of the BIT. 

It is therefore the submission of the Applicant that the Mercurian judiciary has also 

violated Article 3(2) of the BIT. 

 

44. Lastly, the Applicant submits that it is not a valid excuse in international law to 

violate the rights of another on the basis that the judiciary of a state that is supposed to 

dispense justice is over-burdened.  This submission is made by the Applicant on the 

authority of the holding of the court in Mexico v United States of America.50 

Regardless of the circumstances that are prevalent in the state of Mercuria its 

judiciary must still act within the bounds of reasonableness and the Applicant opines 

that the Mercurian judiciary failed to do so. 

 

 

 

                                                            
48Uncontested facts, para 12, page 4  
49Frontier Petroleum v Czech RepublicIIC 465 (2010) 
50ICJ Reports 2004, 12, no. 128 
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CLAIM E (Violation of Article 3(3) 

 

Issue: Whether termination of the Long-Term Agreement by the Respondent’s National 

Health Authority amounts to a violation of Article 3(3) of the BIT 

 

Submissions 

 

Obligations of Mercuria towards Claimant 

 

45. Article 3(3) of the Mercuria-Basheera BIT prescribes that a host State undertakes to 

observe the obligations that it enters into with regard to the investments of investors 

of the other contracting party51.Upon examining Article 3(3) of the BIT, it becomes 

evident that there are three requirements for protection under it. Firstly, there must be 

an investment as defined under the BIT. Secondly, there must be obligations that a 

Contracting Party has entered into with regard to that investment. Thirdly, that 

investment must be that of an investor of the other contracting party. 

 

46. Regarding the first requirement, the Long-Term Agreement is an investment as 

defined under Article 1(e) of the BIT. Article 1(e) provides that the term investment 

includes rights conferred by law or under contract to undertake in any economic or 

commercial activity52. The Long-Term Agreement was a contract between Atton 

Boro and the Respondent State’s National Health Authority which conferred rights 

under the contract to Atton Boro to undertake in commercial activity with the 

National Health Authority. To cement this, Clause 5 of the Long-Term Agreement 

prescribed a stipulated minimum guaranteed annual order-value53. Therefore, the 

Long-Term Agreement can be found to be an investment as defined under Article 1(e) 

of the BIT. 

 

                                                            
51 The BIT, Article 3(3) 
52 Id, Article 1(e) 
53The Problem, Statement of Uncontested Facts at para 10 
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47. Regarding the second requirement, there are obligations which the Respondent State’s 

National Health Authority has entered into with regard to the Long-Term Agreement. 

Under Clause 6 of the Long-Term Agreement, the National Health Authority and 

Atton Boro bound themselves to the contract for a period of 10 years effective from 

the commencement date of the contract54. There was an obligation entered into by the 

Respondent State’s National Health Authority to observe the contract for the 

stipulated 10 years. 

 

48. Regarding the third requirement, the Long-Term Agreement is an investment of Atton 

Boro. Atton Boro is an investor per Article 1(2) of the BIT, established in accordance 

with the applicable laws of the Kingdom of Basheera55 i.e. Atton Boro is an investor 

of the other contracting party to the BIT. Therefore, the Long-Term Agreement was 

protected within the ambit of Article 3(3) of the BIT. As a contracting party to the 

BIT, Mercuria had an obligation to observe the obligations that it had entered into 

with Atton Boro through its National Health Authority, with regard to the Long-term 

Agreement. 

 

49. Mercuria, through its National Health Authority, had an obligation to honour the 

Long-Term Agreement for a period of 10 years56. The state of Mercuria’s National 

Health Authority could only terminate the Long-Term Agreement subject to 

unsatisfactory performance57 by Atton Boro, which cannot be cited in the present 

facts. Mercuria’s National Health Authority has unlawfully and prematurely 

terminated the Long-Term Agreement. Therefore, Mercuria’s failure to observe the 

obligations that it had entered into, with regard to the Long-Term Agreement, amount 

to a violation of Article 3(3) of the BIT. 

 

Invalidity of ground for termination 

50. In its termination of the Long-Term Agreement, the National Health Authority has 

cited unsatisfactory performance by Atton Boro58. However, an examination of the 

facts proves that this cannot be found to be valid. At the commencement of the Long-

                                                            
54Ibid 
55 The Problem, Statement of Uncontested Facts, para 4 
56 Supra (fn3) 
57Ibid 
58The Problem, Statement of Uncontested Facts, para 17 
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Term Agreement, Atton Boro offered the National Health Authority the purchase of 

the Sanior drug at a 25% discounted rate59. For the three(3) years between June of 

2005 and the 10th June, 2008(the latter being the date of termination)60, the National 

Health Authority has been consistently purchasing medicines from Atton Boro 

without complaint .In fact, in 2008 Atton Boro had scaled up its operations to meet 

the rising demand of medicines in Mercuria61.Atton Boro offered a further reasonable 

discount of 10% to the National Health Authority when renegotiating the price for the 

already discounted Sanior drug. 

 

51. From the facts, it becomes evident that Atton Boro’s performance under the Long-

Term Agreement cannot be cited to be unsatisfactory.  Actually, the National Health 

Authority has unilaterally terminated the Long-term Agreement because Atton Boro 

could not offer it a further 40% discount on its purchases of Sanior62. It must be 

considered that the National Health Authority was actually asking for a total discount 

of 65% (including the initial 25% discount on purchases) from Atton Boro. A 

discount of this magnitude would defeat Atton Boro’s purpose as a trading enterprise, 

bringing its margins to virtually nothing. 

 

52. The National Health Authority cannot cite unsatisfactory performance on Atton 

Boro’s part to terminate the Long-Term Agreement. Atton Boro has been 

satisfactorily performing under the Long-Term Agreement, scaling up its operations 

and capacity to perform and even offering further reasonable discounts on purchases 

under the Long-Term Agreement. 

 

Therefore, the termination of the Long-Term Agreement by the Respondent’s 

National Health Authority thus amounts to a violation of Article 3(3) of the BIT. 

 

Attribution of liability 

 

53. The defence that the state of Mercuria has cited is that it cannot be held liable for the 

acts of the National Health Authority which were performed in a commercial 
                                                            
59 Supra (fn3) 
60Supra (fn8) 
61The Problem, Statement of Uncontested Facts, para 15 
62 The Problem, Statement of Uncontested Facts at para 15 
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capacity63. In the present case, this defence cannot be found to be valid. Article 5 of 

the International Law Commission’s Responsibility of States for Internationally 

Wrongful Acts provides for the attribution of conduct to a state for acts of an entity 

that exercises elements of governmental authority64. In the case of EDF (Services) 

Limited v Romania65, the tribunal highlighted that the test for attribution under 

Article 5 has two cumulative conditions66. The first condition is that the act must be 

performed by an entity empowered by the internal law of the state to exercise 

elements of governmental authority. The second is that the act must be performed by 

the entity in the exercise of its delegated government authority67. 

 

54. In casu, regarding the first requirement, the National Health Authority was 

empowered by the internal law of Mercuria to exercise elements of governmental 

authority pursuant to the healthcare matters of Mercuria. It was established by the 

central government of Mercuria with the purpose of securing better healthcare for the 

people of Mercuria68 and it reported to the Mercurian Ministry of Health69. At all 

material times, the National Health Authority has been acting in exercise of the 

executive functions of the state of Mercuria with regard to the healthcare matters of 

the Republic of Mercuria. Therefore, the acts performed by the National Health 

Authority were those of an entity empowered by the internal law of the state to 

exercise elements of governmental authority. 

 

55. Regarding the second requirement, the National Health Authority’s actions pursuant 

to the Long-Term Agreement were performed in the exercise of its delegated 

governmental authority. When the Long-Term Agreement was entered into, the 

Mercurian Ministry of Health had directed the National Health Authority to invite 

offers from pharmaceutical companies (including Atton Boro) for the supply of 

greyscale medicines at discounted rates70. At all material times in the duration of the 

Long-Term Agreement, the National Health Authority was acting pursuant to its 

                                                            
63 The Problem, Response to the Notice of Arbitration at para 8 
64 International Law Commission’s Responsibility of States for Internationally Wrongful Acts, Article 5 
65ICSID Case No. ARB/05/13, Award 
66Id, para 191 
67 Supra (fn17) 
68Annex No. 2, Statement by the Minister of Health. January 19, 2004 
69 The Problem, Statement of Uncontested Facts at para 6 
70The Problem, Statement of Uncontested Facts at para 7 
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mandate regarding the healthcare matters of Mercuria, in exercise of its delegated 

governmental authority. 

 

56. In 2008, when the National Health Authority negotiated prices for the Sanior drug, it 

was still acting in performance of its delegated governmental authority. And 

subsequently when it terminated the Long-Term Agreement it was still acting within 

that scope. Therefore, having fit into the conditions for the attribution of conduct to a 

state under Article 5 of the International Law Commission’s Articles on State 

Responsibility, the actions of the National Health Authority in the unlawful and 

premature termination of the Long-Term Agreement are attributable to Mercuria as a 

state. 

 

57. In the case of Noble Ventures Inc. v Romania71 the tribunal found that, 

…where the acts of a governmental agency are to be attributed to the State for the 
purposes of applying an umbrella clause... breaches of a contract into which the State 
has entered are capable of constituting a breach of international law by virtue of the 
breach of the umbrella clause.72 

 

In casu, the National Health Authority was a governmental agency and its unlawful 

and premature termination of the Long-Term Agreement which it had entered into is 

attributable to Mercuria as a state. The acts of the National Health Authority amount 

to a breach of the Long-Term Agreement, and thus are capable of constituting a 

breach of the umbrella clause of the BIT. That is, the termination of the Long-Term 

Agreement by the Respondent’s National Health Authority amounts to a violation of 

Article 3(3) of the BIT and this is attributable to Mercuria as a state.  

 

 

 

 

 

 

 

 

                                                            
71ICSID Case No. ARB/01/11 
72Ibid, at para 85 
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ARGUMENT FOR COSTS 

 

58. The complainant moves this tribunal to award to the Complainant all costs associated 

with this proceedings on the principle that costs follow the event. It is the 

Complainant’s case that it has incurred a lot of costs due to the conduct of the 

Respondents; from the inception of the case before the Reef tribunal to ultimately the 

case in casu before the Permanent Court of Arbitration (PCA).  

 

59. Article 42 (1) of the PCA Rules73 stipulate that the costs of arbitration shall in 

principle be borne by the unsuccessful party. However the costs may be apportioned 

between the parties should the tribunal find the apportionment reasonable, taking into 

account the circumstances of the case. The Complainant avers that it has successfully 

proven its case against the Respondent and in consideration of the facts, the length of 

time the dispute has dragged before the national courts in Mercuria and the conduct of 

the Respondent in toto, it is submitted on behalf of the Complainant that the tribunal 

should find that there are no reasonable grounds to apportion the costs between the 

parties. Instead, the principle should apply that the unsuccessful party bear the costs 

of arbitration. 

 

Pre-award and Post-award Interest 

 

60. The Complainant submits that it is entitled to a pre award interest from the date of 

loss to the date the award is issued based on the following reasons74: 

a. Atton Boro was the sole manufacturer of Sanior and even scaled its production 

capacity due to a legitimate expectation under the LTA to carry on business for at 

least 10 years. 

b. Atton Boro received relief from the tribunal seated in Reef in January 2009 and has 

not been able to enforce that award to date. 

c. In April 2010, HG Pharma was granted a license to manufacture a generic pill which 

was to compete with sanior, resulting in loss of business for Atton Boro.  

                                                            
73 2012 
74 Taken from the statement of uncontested facts 
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d. The company lost nearly two-thirds of its market share to the generic pill and lost 

contracts with its valued distributors. 

e. Ultimately, Atton Boro stopped dealing in sanior due to the loss in profits. This was 

after a substantial investment in research and development and manufacturing 

capacity. 

 

The aforementioned reasons depict the grave loss suffered by the Complainant in the 

Respondent State and the Complainant submits that for these reasons, it is entitled to a 

pre-award interest since 2009 to date. 

 

61. The Complaint also submits that it is entitled to post award interest, the rationale 

being that that interest is a component of damages, and it is awarded to safeguard the 

injured party for full compensation for the period payment has not been received. 

Because the Complaint continues to suffer the loss, it is only reasonable and fair that 

the Complainant is awarded interest from the date of the award to the date full 

payment is made.  
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REQUEST FOR FINDINGS  

 

On the afore made submissions, the Complaint therefore requests that the tribunal makes the 

following findings: 

1. Declare that the Respondent is liable for violations of the BIT, including 

failure to accord fair and equitable treatment to the Claimant and failure to 

observe its obligation towards the Claimant’s investment;  

 

2. Order the Respondent to pay damages to the Claimant for the losses caused as 

a consequence of the violation valued at no less than USD 1,540,000,000;  

 

3. Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements;  

 

4. Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and  

 

5. Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate.  
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