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STATEMENT OF FACTS 

 

Parties to the dispute 

 

Claimant, Atton Boro Limited is a private company with limited liability incorporated under 5 

the laws of the Kingdom of Basheera. 

 

Respondent is the Republic of Mercuria. 

 

Investor 10 

 

Atton Boro and Company is a corporation organized under the laws of the People’s Republic 

of Reef (“Reef”) and acts as the primary holding company for Atton Boro Group. 

 

Atton Boro Group is a leading drug discovery and development enterprise with over a 15 

hundred years of operational experience. The group’s operations range from neuroscience, 

endocrinology, oncology, and animal health to treatment of critical epidemic diseases.  

 

In April 1998, Atton Boro Group established a wholly owned subsidiary: Atton Boro Limited 

(“Atton Boro”). The subsidiary was incorporated in Basheera and used as a vehicle for 20 

carrying on business in South American and African countries. Atton Boro Group has an 

established presence in Basheera’s pharmaceutical market. Atton Boro rented out an office 

space, opened a bank account, hired a manager and an accountant, and commenced business.1  

 

After years of intensive R&D and regulatory clearances, Atton Boro Group synthesized a 25 

compound called Valtervite, which radically improved treatment for greyscale patients. After 

first securing patent protection for Valtervite in Reef in 1997, Atton Boro and Company went 

on to obtain patents in 50 jurisdictions, including Mercuria (Mercurian Patent No. 0187204, 

granted on 21 February 1998).2 

The Atton Boro Group assigned a number of patents to Atton Boro, including the Mercurian 30 

patent for Valtervite. 

 

Historical background 

 

On 11 January 1998, the Republic of Mercuria (“Mercuria”) and the Kingdom of Basheera 35 

(“Basheera”) signed an Agreement for the Promotion and Reciprocal Protection of 

Investments (the “Mercuria-Basheera BIT”).3  

The BIT was one of several international agreements concluded by Basheera, a trend that was 

attributed to the government’s new outward-looking economic policy.  

 40 

                                                 
1 Statement of Uncontested Facts, § 860. 
2 Statement of Uncontested Facts, § 858. 
3 Statement of Uncontested Facts, § 840. 
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Atton Boro’s principal dealings involved long-term public-private collaborations with states 

and state agencies for the manufacture and supply of essential medicines at competitive rates.  

It entered the Mercurian market by signing agreements with its Government and with 

Mercuria’s newly set up National Health Authority (the “NHA”). Atton Boro set up a robust 

manufacturing base in Mercuria, and eventually expanded into other verticals in the 45 

pharmaceutical sector in Mercuria.  

 

In his press statement dated 19 January 2004, the Minister for Health of Mercuria lauded the 

success of the Mercuria Comprehensive HIV/AIDS Partnership, a Product Development 

Partnership between Atton Boro and NHA as a part of its five-year health plan (1999-2004). 50 

The following day, the President of Mercuria shared this statement on the micro-blogging 

platform Twitter with the words “Mercuria will do away with red tape and roll out the red 

carpet for investors”.4  

 

In May 2004, the NHA wrote an invitation to Atton Boro to make an offer for supplying its 55 

FDC drug, which it marketed under the brand name of Sanior. Following a protracted 

negotiation process and evaluation of competing offers, the NHA and Atton Boro entered 

into a Long-Term Agreement (the “LTA”). 5 

 

LTA 60 

 

Under the LTA, the NHA would purchase Sanior from Atton Boro at a 25% discounted rate 

by periodically placing purchase orders. Clause 6, titled “Validity of the Agreement” read 

“This Agreement shall be valid for a period of 10 years effective from commencement date 

subject to the Supplier’s satisfactory performance”.6  65 

 

Atton Boro set up its manufacturing unit for Sanior in Mercuria and delivered its first 

consignment by June 2005. The NHA began distribution across Mercuria. By the end of 2006 

about a third of all greyscale patients were being treated using Sanior.  

As the number of patients coming into care grew, the order value for Sanior doubled with 70 

each quarter in 2007. Atton Boro purchased land and machinery to bolster its production 

setup. 

 

Origins of dispute 

 75 

In early 2008, the NHA informed Atton Boro that it would need to renegotiate the price for 

Sanior, stating that it had “grossly underestimated the number of greyscale cases in 

Mercuria” 7and needed to supply medicines for nearly twice the number of patients. Atton 

Boro assured the NHA that it had built capacity to meet the rising demand, and also offered a 

further discount of 10% for the remaining period of the LTA. The NHA rejected this offer, 80 

                                                 
4 Statement of Uncontested Facts, § 885. 
5 Statement of Uncontested Facts, § 890. 
6 Statement of Uncontested Facts, § 895. 
7 Statement of Uncontested Facts, § 915. 
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and demanded an additional discount of 40%, stating that it would be compelled to terminate 

the agreement if its terms were not met.  

 

On 15 May 2008, the Minister for Health and the President of Mercuria met privately with 

the Director of the NHA. Newspapers carried reports that the agenda for the meeting was to 85 

resolve budgetary problems that had arisen in several government healthcare programs.  

 

On 10 June 2008, the NHA unilaterally terminated the LTA, citing unsatisfactory 

performance by Atton Boro.  

 90 

Atton Boro was forced to invoke arbitration against the NHA under the LTA. In January 

2009, a Tribunal seated in Reef passed an award (the “Award”) in favour of Claimant, 

finding that the NHA had breached the LTA by terminating it prematurely.  

 

Enforcement of Award 95 

 

On 3 March 2009, Atton Boro filed enforcement proceedings before the High Court of 

Mercuria.  

 

On 10 January 2012, the Parliament of Mercuria passed the Commercial Courts Act directing 100 

the High Court to constitute special benches that could expeditiously dispose of commercial 

matters.  

In September 2013, a ruling by the Supreme Court of Mercuria clarified that benches 

constituted under the Commercial Courts Act had jurisdiction only to hear original 

commercial suits and not enforcement proceedings.  105 

 

The national courts have not, to-date, issued a first-instance decision. 

 

Patent 

 110 

On 10 October 2009, the President of Mercuria promulgated National Legislation for its 

Intellectual Property Law (Law No. 8458/09), which introduced a provision allowing for the 

use of patented inventions without the authorisation of the owner.   

In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an application 

before the High Court under the new provision, seeking grant of a licence to manufacture 115 

Valtervite.8  

 

The Court heard the matter through a fast-tracked process and granted HG-Pharma a licence 

on 17 April of 2010 to manufacture Valtervite until greyscale was no longer a threat to public 

health in Mercuria.9  120 

The Court fixed the royalty to be paid to Atton Boro at 1% of total earnings.   

                                                 
8 Statement of Uncontested Facts, § 945. 
9 Ibid. 
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Losses 

 

By 2014, Atton Boro lost nearly two-thirds of its market share to the generic pill. Several 125 

distributors with whom Atton Boro had long-standing relationships indicated their intention 

to not renew the extant contracts with Atton Boro once they expired.10 

 

In February 2015, the head of Atton Boro’s Mercuria division announced that the company 

would no longer be dealing in Sanior in Mercuria, stating that “. . . an innovative drug 130 

developer with billions of dollars to recoup before turning a profit cannot sustain a price war 

with a generic company which never invested a dime into risky R & D . . . and while Atton 

Boro intends to continue pursuing every available legal recourse against this usurping of its 

intellectual property, it will ensure that the people of Mercuria can continue to benefit from 

its range of other health and lifestyle products”.11 135 

 

  

                                                 
10 Statement of Uncontested Facts, § 960. 
11 Statement of Uncontested Facts, §§ 965, 970. 
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SUMMARY OF ARGUMENTS 

 140 

Jurisdiction 

Firstly, Claimant submits that it is an investor pursuant to the Mercuria-Basheera BIT. This is 

so because it is a corporation duly incorporated under the laws of Basheera. Further, 

Claimant has substantial business activities in Basheera and, as a consequence, does not fall 

under the provisions of Art. 2 of the Mercuria-Basheera BIT (denial of benefits). 145 

 

Secondly, Claimant submits that also the Award is an investment protected pursuant the 

Mercuria-Basheera BIT. Additionally, Claimant submits that the rights arising out of the 

LTA are protected by the Mercuria-Basheera BIT. 

Finally, Claimant will show that the conduct of the NHA is fully attributable to Respondent. 150 

 

Merits 

Claimants submits that Respondent has breached the FET standard as laid down in the 

Mercuria-Basheera BIT. Such violation has taken many forms. To begin with, the enactment 

of the Law represented a first breach of the FET standard. Subsequently, the granting of the 155 

license to a competitor of Claimant was an unreasonable and discriminatory measure, also in 

light of the material unfairness of the royalty fee.  

 

Furthermore, the conduct of Respondent was unfair in that it breached the TRIPS obligations 

agreed upon by Respondent. Claimant will also point out that the unlawful actions of 160 

Respondent cannot find any justification in either the Mercuria-Basheera BIT or any other 

source of international law. 

 

In addition to this, Respondent also breached the FET standard in failing to provide a fair 

treatment to Claimant’s application for enforcement of the Award. 165 

Finally, Claimant argues that the conduct of the Respondent State irremediably violated the 

umbrella clause featured in the Mercuria-Basheera BIT. 
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ARGUMENTS 170 

 

I. CLAIMANT IS AN INVESTOR PURSUANT TO ART. 1(2)(b) OF THE BIT 

 

Claimant submits that this Tribunal has jurisdiction to hear the parties’ submissions because 

Claimant is an investor under the Mercuria-Basheera BIT. Firstly, Atton Boro is an Investor 175 

and a corporation in the sense of Art. 1(2)(b) Mercuria-Basheera BIT. Secondly, Atton Boro 

is incorporated or duly constituted in accordance with Basheeran law. 

 

A. Atton Boro is a corporation 

 180 

Claimant submits that Atton Boro is a corporation under Basheeran law.  

 

In April 1998, Atton Boro Group, held by Atton Boro and Company organized under the 

laws of Reef, incorporated a wholly owned subsidiary in Basheera called “Atton Boro 

Limited” (Atton Boro).12 185 

 

Thus, Atton Boro is a corporation and falls within the provisions of Art. 1(2)(b) Mercuria-

Basheera BIT. 

 

B. Atton Boro has the nationality of Basheera 190 

 

Claimant submits it, as a company incorporated under the laws of Basheera, is a national of 

Basheera. 

 

Respondent may argue that the fact that Atton Boro is wholly owned by Atton Boro Limited, 195 

which is incorporated under the laws of a third country, Reef, and that consequently the 

Tribunal should reject jurisdiction. Yet, pursuant to Art. 1(2)(b) of the Basheera-Meruria BIT 

the term “investor” shall mean “any corporation, (...), incorporated or duly constituted in 

accordance with the applicable laws of that contracting party”.  

 200 

Furthermore, pursuant to the jurisprudence constante13 of the International Court of Justice 

(ICJ) and different arbitral tribunals, the determining factor of a company’s nationality is the 

place of incorporation of the corporation. On a similar BIT provision14, the tribunal in Tokios 

Tokeles stated “The only relevant consideration is whether Claimant is established under the 

laws of Lithuania”.15 205 

 

                                                 
12 Statement of uncontested facts, §855. 
13 Barcelona Traction. 
14 Art. 1(2)(b) of the Ukraine-Lithuania BIT defines the term “investor,” with respect to Lithuania, as “any entity 

established in the territory of the Republic of Lithuania in conformity with its laws and regulations.” 
15 Tokios Tokeles, Decision on Jurisdiction, §38. 
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The ICJ, in its decision in the Barcelona Traction case, came to the same conclusion and held 

that Belgium did not have the right to exercise diplomatic protection since the Barcelona 

Traction company was incorporated under the laws of Canada, which determines the 

nationality of the company.16  210 

 

The Atton Boro Group, who’s holding Atton Boro and Company, is incorporated under the 

laws of Reef; it incorporated in April 1998 a wholly owned subsidiary in Basheera, Atton 

Boro, as a vehicle for carrying on business in South American and African countries.17 

 215 

Thus, Claimant submits that Atton Boro is a corporation, which has been duly constituted in 

accordance with the laws of Basheera, which in conclusion makes Atton Boro a protected 

investor. 

 

II. CLAIMANT DOES NOT FALL UNDER THE PROVISIONS OF ART. 2 OF THE 220 

MERCURIA-BASHEERA BIT  

 

Claimant submits that it does not fall under the provisions of Art. 2 of the Mercuria-Basheera 

BIT and, therefore, Respondent cannot exercise the denial of benefits right set forth by such 

article. 225 

 

Respondent alleges that Art. 2 of the Mercuria-Basheera BIT enables them to deny the 

benefits of the Mercuria-Basheera BIT to Claimant, and consequently that the Tribunal 

should not admit the claims presented by Claimant18. The Tribunal has jurisdiction to hear the 

case, and the claims submitted by Claimant are admissible, as Atton Boro does not fall within 230 

the cumulative terms of Art. 2 of the Mercuria-Basheera BIT, which would enable 

Respondent to exercise its denial of benefits right. 

 

Even though Atton Boro is wholly owned by nationals of a third state, it does have 

substantial business activities in the territory of Basheera.  235 

 

A. Claimant has fulfilled the “substantial business activities” requirement 

 

Art. 2(1) of the Mercuria-Basheera BIT provides for the right of a Contracting Party to deny 

the advantages of the Mercuria-Basheera BIT to a legal entity if citizens or nationals of a 240 

third state own or control such an entity and if such an entity has no substantial business 

activities in the territory of the Contracting Party in which it is organized. In order to exercise 

this right, the host state has to demonstrate that the abovementioned conditions are 

cumulatively fulfilled. 

 245 

                                                 
16 Barcelona Traction, Preliminary Objections. 
17 Statement of Uncontested Facts, §860. 
18 Response to the Notice of Arbitration, §5. 
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Atton Boro is wholly owned by Atton Boro Group, which is incorporated under the laws of 

Reef.19 Reef is not a contracting party of the Mercuria-Basheera BIT. Therefore, Claimant 

concedes that the first criterion of Art. 2(1) of the Mercuria-Basheera BIT is fulfilled. 

 

However, Art. 2(1) adds that the state also has the right to deny the benefits of the BIT to the 250 

investor if they do not have any “substantial business activity in the territory of the 

Contracting Party in which it is organized”. These requirements are cumulative, and 

therefore, both ought to be satisfied for Respondent to be able to rely on the denial of benefits 

clause. It is Claimant’s submission that Respondent cannot do so in the present case, as the 

second requirement of not having “substantial business activity” within Art. 2(1) is not 255 

satisfied. 

 

The requirements of Art. 2(1) address the business activities of Atton Boro in Basheera, as 

the investor Atton Boro is incorporated under the laws of Basheera. The purpose of a denial 

of benefits clause is to show an economic connection between the investor and the home 260 

State under which it is organised, enabling host states to reject the protection afforded under a 

BIT to investors and to counteract nationality planning.20 This right can be exercised when 

the host state can demonstrate that there are no economic connections or links between the 

investors and the host state. Doctrine has consistently held that economic connections consist 

in (i) control by nationals of the state of nationality, or in (ii) substantial business activities in 265 

that state.21 

 

A definition of “substantial” does not exist. However, the tribunal in AMTO stated that 

substantial means “of substance and not merely of form”22. It refers to Art. 17 of the Energy 

Charter Treaty (ECT), which is mirrored word by word by Art. 2 of the Mercuria-Basheera 270 

BIT. The purpose of the denial of benefits clause is to exclude investors which have adopted 

a nationality of convenience23 and to exclude mailbox companies from protection under the 

agreement at stake.24 Accordingly, “substantial” does not mean “large” resulting in the 

materiality rather than the magnitude of the business activity being the decisive factor.25 

AMTO had substantial business activities within the meaning of Art. 17(1) ECT, as it was a 275 

registered company in Latvia and maintained office premises in Riga with full time 

employees. Further, AMTO had bank relations in Latvia.26 

 

In the case at hand, Claimant is incorporated under the laws of Basheera,27 where it rented 

out an office space28 and had between two and six permanent employees from 1998 to 2016 280 

                                                 
19 Statement of Uncontested Facts, §855. 
20 Dolzer & Schreuer, ¶55. 
21 Ibid. 
22 AMTO, Award, §69. 
23 Ibid. 
24 AMTO, Award, §26 ¶17. 
25 AMTO, Award, §69. 
26 Ibid. 
27 Statement of Uncontested Facts, §855. 
28 Statement of Uncontested Facts, §860. 



TEAM SIMMA 

 19 

including a manager, an accountant, a commercial lawyer, as well as a patent attorney29. The 

employees in Basheera administered and managed the company’s portfolio of patents 

including the Valtervite patent. Moreover, the company entered the Mercurian market by 

concluding several agreements with its Government and with Mercuria’s newly set up 

NHA.30 285 

 

Further, Atton Boro set up a robust manufacturing base in Mercuria, and eventually expanded 

into other verticals in the pharmaceutical sector in Mercuria.31 In a press statement issued on 

19 January 2004, the Minister for Health of Mercuria lauded the success of the Mercuria 

Comprehensive HIV/AIDS Partnership, a Product Development Partnership between Atton 290 

Boro and NHA as a part of its five-year health plan (1999-2004).32  

 

In May 2004, the NHA even wrote an invitation to Atton Boro to make an offer for supplying 

its FDC drug, which it marketed under the brand name of Sanior. Following a protracted 

negotiation process and evaluation of competing offers, the NHA and Atton Boro entered 295 

into a Long-Term Agreement (the “LTA”).33  

 

Claimant did not only set up its manufacturing unit for Sanior in Mercuria and delivered its 

first consignment by June 200534 but also purchased land and machinery to bolster its 

production setup.35 300 

 

To sum up, Claimant clearly conducted substantial business activities in Basheera and there 

are no reasons to believe that Basheera was chosen as a nationality of convenience. On the 

contrary, Claimant had permanent staff responsible for a broad array of planning and 

coordination of the portfolio of patents. There are no factual grounds to allege that Claimant 305 

is a mailbox company and, consequently it is legally entitled to protection under the BIT. 

 

To the extent that only one out of the two requirements of Art. 2 (1) of the Mercuria-

Basheera BIT is fulfilled, and that the requirements are cumulative pursuant to the use of the 

word “and” in Art. 2 (1) Mercuria-Basheera BIT, Claimant submits that Mercuria cannot 310 

invoke the denial of benefits clause of the BIT. 

 

III. THE AWARD IS A PROTECTED INVESTMENT 

 

Claimant challenged the unilateral termination of the LTA by invoking arbitration. In January 315 

2009, a Tribunal seated in Reef passed an award (the “Award”) in favour of Claimant, 

                                                 
29 Procedural Order No. 2, §1510. 
30 Statement of Uncontested Facts, §870. 
31 Ibid. 
32 Statement of Uncontested Facts, §885.  
33 Statement of Uncontested Facts, §890. 
34 Ibid, §900. 
35 Ibid, §905. 
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finding that NHA had breached the LTA by terminating it prematurely. The Award directed 

NHA to pay Atton Boro USD 40,000,000 in damages for breach of the LTA. 

 

Claimant submits that it legally acquired and operated its investments. All allegations of 320 

Respondent towards the breach of domestic laws are unfounded. For the Tribunal to have 

jurisdiction ratione materiae the investment should [A] fulfil the requirements of the 

applicable BIT, and [B] the claims should be admissible. 

 

A. The Award meets the requirements of “investment” under the Mercuria-Basheera 325 

BIT 

Investments are protected if they fulfil the requirements of the Mercuria-Basheera BIT. 

Claimant submits that (a) Art. 1(1)(c) of the Mercuria-Basheera BIT should be applied to 

define protected investments and that the Award meets the requirements of the article. 

Moreover, Claimant submits that (b) the rights from the Award and the LTA constitute part 330 

of Claimant’s original investment. 

 

a. The Award is protected under Art. 1 (1) (c) of the Mercuria-Basheera BIT 

It is worth recalling here that Art. 1 (1) (c) of the Mercuria-Basheera BIT reads: 

 335 

“The term “investment” means any kind of asset held or invested either directly, or indirectly 

through an investor of a third state, by an investor of one Contracting Party in the territory 

of the other Contracting Party in accordance with the latter’s laws and, in particular, though 

not exclusively, includes:  

(c) claims to money, and claims to performance under contract having a financial value”. 340 

 

It is Claimant’s submission that case law has consistently held that arbitral awards should be 

considered protected investments.  

 

The tribunal in Saipem found that a contract was an investment protected by the BIT and held 345 

that “rights accruing from the ICC Award fall squarely within the notion of ‘‘credit for sums 

of money ... connected with investments’’ set out in Art. 1(1)(c)”. The tribunal held that the 

words “credit for sums of money” also included “rights under an award ordering a party to 

pay an amount of money” 36. In the present case, the Mercuria-Basheera BIT includes exactly 

the same provision and Claimant submits that the Award ought to be protected. 350 

 

In ATA, the tribunal noted that Art. 25(1) of the ICSID Convention left the term ‘investment’ 

open to the parties to define, looked to Art. I(2)(a) of the Jordan–Turkey BIT which provided 

that a ‘claim to money’ was a discrete investment, separate from the investment which gave 

rise to it37. 355 

 

                                                 
36 Saipem,Decision on Jurisdiction, § 126. 
37 ATA, Award, §112. 
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Similarly, in Frontier Petroleum, the tribunal held that  

 

“by refusing to recognize and enforce the Final Award in its entirety, the Tribunal 

accepts that Respondent could be said to have affected the management, use, 360 

enjoyment, or disposal by Claimant of what remained of its original investment”.38 

 

Respondent may refer to the decision in GEA39 in support of its argument that that the Award 

and the rights stemming out of it are not a covered investment for purposes of the BIT. 

However, it is important to note that the departure of GEA from the developing jurisprudence 365 

regarding this issue was criticized by the White Industries tribunal in the following terms: 

 

“the conclusion expressed by the GEA Tribunal represents an incorrect departure 

from the developing jurisprudence on the treatment of arbitral awards to the effect 

that awards made by tribunals arising out of disputes concerning ‘investments’ made 370 

by ‘investors’ under BITs represent a continuation or transformation of the original 

investment”. 41 

 

Thus, the GEA decision should be distinguished from the other cases stated above. 

 375 

In conclusion, Claimant submits that, in line with existing case-law, both its investment and 

the Award should be protected under the provisions of the Mercuria-Basheera BIT. 

 

 

B. The Contractual Rights arising out of the LTA are protected under the Mercuria-380 

Basheera BIT 

 

Claimant submits that in addition to the Award being protected under the Mercuria-Basheera 

BIT, the contractual rights arising out of the LTA are also protection under Art. 1 (1) (e) of 

the Mercuria-Basheera BIT. The Award determined the rights and obligations arising out of 385 

the LTA, and Claimant requests the Tribunal to consider the entire operation of the 

investment. In this case, the entire operation consists of the LTA, manufacturing base, 

investments in the pharmaceutical sector, and the Award. 

 

It is worth recalling here that Art. 1 (1) (e) of the Mercuria-Basheera BIT provides protection 390 

for any investment, as intended in these terms: 

 

“The term “investment” means any kind of asset held or invested either directly, or 

indirectly through an investor of a third state, by an investor of one Contracting Party 

in the territory of the other Contracting Party in accordance with the latter’s laws 395 

and, in particular, though not exclusively, includes:  

                                                 
38 Frontier Petroleums, Final Award, §221. 
39 GEA, Award, §162. 
41 White Industries, Final Award, §7.6.8. 
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(e) rights, conferred by law or under contract, to undertake any economic and 

commercial activity, including any rights to search for, cultivate, extract or exploit 

natural resources. 

Any change in the form of an investment does not affect its character as an 400 

investment”. 

 

Claimant rejects Respondent’s assertion that the LTA was an ordinary commercial contract. 

Claimant established a base in the Respondent State to fulfil the contract of supplying 

essential drugs to the host state’s health system. Claimant tied up with the NHA and made all 405 

the initial investments and expansions taking into account the long-term duration of the 

contract.  

As a result of the unilateral termination of the LTA and Respondent’s breach of the standards 

of protection prescribed in the BIT, Claimant not only lost the profits from the LTA, but also 

the whole primary investment, which was only made to fulfil the obligations under the LTA. 410 

Thus, the LTA should be distinguished from ordinary contracts as discussed in Joy Mining42 

and Global Trade.43 

 

Contractual rights are a good example of the shifting boundaries of investment protection. 

Historically, the recognition of possibility of an international law regime to deal with 415 

contracts including private entities, started with the Serbian Loans case of the Permanent 

Court of International Justice in 1929.44 This was an impetus that eventually grew to create 

those investment dispute settlement mechanisms we recognize today.45 Even before that, the 

Permanent Court of Arbitration recognized the possibility to expropriate contractual rights as 

assets in Norwegian Shipowners’ Claims case.46  420 

 

The Saipem tribunal held that the rights embodied in an ICC award were not created by the 

award itself, but arise out of the underlying contract. The ICC award crystallized the parties’ 

rights and obligations under the original contract.  

 425 

Thus, it can be left open whether the Award itself qualifies as an investment, since the 

contract rights which are crystallized by the Award constitute an investment within Art. 

1(1)(c) of the BIT.47  

 

Additionally, the tribunal of the White Industries case considered White’s rights under an 430 

ICC award. Agreeing with the Saipem tribunal, the White Industries tribunal concluded that 

“rights under the Award constitute part of White’s original investment (i.e., being a 

crystallisation of its rights under the Contract) and, as such, are subject to such protection as 

is afforded to investments by the BIT”.48 

                                                 
42 Joy Mining, Award on Jurisdiction, §58. 
43 Global Trade, Award, §54. 
44 France v Yugoslavia, PCIJ Rep Series No 20. 
45 Wälde, ¶393. 
46 Norwegian Shipowners’. See also OUP 2008 ¶¶411-412. 
47 Saipem,Decision on Jurisdiction, §126. 
48 White Industries, Final Award, §7.6.10. 
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 435 

The situation in the present case is the same as what is held by the tribunals in Saipem and 

White Industries and therefore Claimant should be afforded the protection granted by Art. 

1(1)(e) of the Mercuria-Basheera BIT. 

 

Further, in non-ICSID arbitral tribunals, the issue of definition of ‘investment’ is not 440 

prominent, as there is no need to deal with Art. 25 and parties are generally free to arbitrate 

about whatever they agree upon. The agreement is established by interpreting the BIT, which 

is the only step that needs to be taken when establishing jurisdiction before a non-ICSID 

tribunal. Nonetheless, Claimant would like to bring to the notice of the Tribunal that the LTA 

meets “a certain duration, a certain regularity of profit and return, assumption of risk, a 445 

substantial commitment and a significance for the host state’s development” standards 

established by tribunals dealing with issue of investment.49 

 

The tribunal in Romak was of the view that on the basis of the freedom of contract, 

contracting States are free to consider any asset or economic transaction as an investment 450 

protected by the treaty. This tribunal stated that  

 

“Contracting States can even go as far as stipulating that a ‘‘pure’’ one-off sales 

contract constitute an investment [...]. However, in such cases, the wording of the 

instrument in question must leave no room for doubt that the intention of the 455 

contracting States was to accord to the term ‘‘investment’’ an extraordinary and 

counterintuitive meaning”.50 

 

The Mercuria-Basheera BIT clearly establishes that investments include rights under a 

contract and that any change in the form of investment does not affect its character of an 460 

investment. Thus, Claimant submits that the rights arising from the Award are a part of the 

original investment and thereby protected under the BIT. 

 

 

IV. THE CONDUCT OF THE NHA IS ATTRIBUTABLE TO RESPONDENT 465 

Claimant submits that the acts of the NHA are attributable to Respondent pursuant to Art. 4 

of the ILC Articles on State Responsibility. The ILC Articles have become part of customary 

international law and are therefore applicable to this case.51 

 

Claimant submits that the NHA is an organ of Mercuria as it is part of the state’s 470 

organisational structure established in accordance with Mercuria’s constitution. 

 

Pursuant to Art. 4 (1) of the ILC Articles on State Responsibility,  

 

                                                 
49 Fedax, Decision on Jurisdiction, §43. 
50 Romak,Award, §205. 
51 Dolzer & Schreuer, ¶220. 



TEAM SIMMA 

 24 

“(t)he conduct of any State organ shall be considered an act of that State under 475 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central government or of a territorial unit of 

the State.” The term organ of the state “covers all the individual or collective entities 

which make up the organization of the State and act on its behalf.”52 480 

 

Claimant, therefore, establishes that the NHA forms part of the organisation of Mercuria. In 

1998, the Central Government set up the NHA to pursue its goal of securing universal 

healthcare for its people.53 Therefore, the NHA acts on behalf of the Mercurian Government 

and is responsible for the health and wellbeing of the Mercurian people. Its setup was 485 

“envisioned by the Constitution of Mercuria”54 and hence fulfils the conditions set forth by 

Art. 4(2), which states that said organs include any entity that has that status in accordance 

with the internal law of the state. 

 

Claimant further submits that the NHA belongs to the Government of Mercuria and that the 490 

conclusion of the LTA was done in the authority’s exercise of its official capacity and public 

powers. 

 

This is confirmed in the commentary of Art. 4 of the ILC Articles, that explains that  

 495 

“the reference to a State organ in Art. 4 is intended in the most general sense. It is not 

limited to the organs of the central government, to officials at a high level or to 

persons with responsibility for the external relations of the State. It extends to organs 

of government of whatever kind or classification, exercising whatever functions, and 

at whatever level in the hierarchy, including those at provincial or even local level. 500 

No distinction is made for this purpose between legislative, executive or judicial 

organs. 55“ 

 

The tribunal in Salvador Commercial Company followed this principle when it stated that “a 

State is responsible for the acts of its rulers, whether they belong to the legislative, executive, 505 

or judicial department of the Government, so far as the acts are done in their official 

capacity”.56 

 

Other investment tribunals have followed this principal such as the tribunal in CMS, which 

said: 510 

                                                 
52 ILC Articles Commentary Art. 4 §1. 
53 Statement of Uncontested Facts, §1255. 
54 Ibid. 
55 ILC Articles Commentary Art. 4 §6. 
56 See Salvador Commercial Company, ¶477. See also Chattin, ¶¶285–286 (1927); and Dispute concerning the 

interpretation of Art. 79 of the Treaty of Peace, ¶438. 
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“In so far the international liability of Argentina under the Treaty is concerned, it 

also does not matter whether some actions were taken by the judiciary and others by 

an administrative agency, the executive or the legislative branch of the State”.57 

 

Pursuing the goal of securing universal healthcare for its people is undoubtedly one of the 515 

main tasks and objectives of a state. Therefore, the NHA concluded the LTA with Atton Boro 

in order to pursue its five-year health plan to tackle critical diseases.58 Hence, the NHA acted 

in exercise of its public powers and its official capacity when concluding the LTA. 

 

Thus, Claimant submits that the NHA forms part of the Mercurian Government. It is an organ 520 

of the State and therefore, its acts are attributable to Respondent. 

 

V. THE ENACTMENT OF LAW NO. 8458/09 AND THE GRANTING OF THE 

LICENSE AMOUNT TO A BREACH OF FAIR AND EQUITABLE TREATMENT 

UNDER THE MERCURIA-BASHEERA BIT 525 

 

An independent Fair and Equitable Treatment clause is often too short to shed any light on its 

meaning; its contents, according to the OECD 201259 and UNCTAD 201460 research reports, 

are mostly, if not entirely, established through arbitral jurisprudence. Among all these 

normative contents of FET, Claimant submits that Respondent’s actions – the enactment of 530 

the Law No. 8458/09 (the “Law”) and the granting of the license – (A) frustrate Claimant’s 

legitimate expectations, (B) violate the principle of economic rationality and (C) 

proportionality, and (D) constitute bad faith behaviour.  

 

A. Respondent frustrated Claimant’s legitimate expectations. 535 

 

a. Legitimate expectations are part of the FET standard. 

Claimant submits that legitimate expectations are part of the FET standard. As the El Paso 

tribunal observes, there is now an “overwhelming trend” and “a line of cases to the effect that 

legitimate expectations enjoy protection under the FET clause of investment treaties.”61 This 540 

view has been endorsed by Professor R. Dolzer who considers that protection of legitimate 

expectations is “the central pillar” in the application of the FET standard.62 The tribunal in 

Electrabel highlighted that “the most important function” of FET is the protection of the 

investor’s legitimate expectations. 63  

 545 

Even though arbitral precedents are not formally binding, the Tribunal is still guided by the 

approach adopted by previous tribunals, as Professor S. Schill argues, “the arbitral 

                                                 
57 CMS, Decision on Jurisdiction, §108. 
58 Statement of Uncontested Facts, §§1255, 1265. 
59 OECD Working Paper, ¶¶ 2-3. 
60 UNCTAD Series, ¶1. 
61 El Paso, Award, §348. 
62 Dolzer FET, ¶17. 
63 Electrabel, Decision on Jurisdiction, §7.75. 
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jurisprudences have become a source of expectations investors and states develop regarding 

the future application of the standard principles of international investment law”.64 

Similarly, Professor G. Kaufmann-Kohler emphasized the “moral obligations of tribunals in 550 

investment laws” to follow precedents: 

 

“When making law, decision-makers have a moral obligation to strive for consistency 

and predictability, and thus to follow precedents … It may be debatable whether 

arbitrators have a legal obligation to follow precedents – probably not – but it seems 555 

well settled that they have a moral obligation to follow precedents so as to foster a 

normative environment that is predictable”.65 

 

Thus, Claimant submits that this Tribunal should follow the previous arbitral tribunals and 

recognize that legitimate expectations are part of FET. 560 

 

b. Respondent frustrated Claimant’s legitimate expectations stemming from the speech 

made by the Health Minister 

Jurisprudence has recognized that legitimate expectations created from specific 

representations and promises made by the host state shall be protected under the FET 565 

standard. For example, in Waste Management, the tribunal said that “[i]n applying [the FET] 

standard, it is relevant that the treatment is in breach of representations made by the host 

state which were reasonably relied on by Claimant”.66  

 

This opinion has been cited accordingly by the EDF tribunal, which stated that “protection of 570 

legitimate expectations] comes into consideration whenever the treatment attributable to the 

State is in breach of representations made by it which were said to be reasonably relied upon 

by Claimant”.67 

 

Similarly, in Sempra the tribunal noted that “[the requirement to protect legitimate 575 

expectations] becomes particularly meaningful when the investment has been induced by 

means of assurances and representations…”.68 

 

In SPP, the tribunal was faced with the acts from the government authorities and decided that 

the protection of the expectation generated from these act is established by principles of 580 

international law:  

 

“Whether legal under Egyptian law or not, the acts in question were the acts of 

Egyptian authorities, including the highest executive authority of the Government. 

These acts, which are now alleged to have been in violation of the Egyptian municipal 585 

                                                 
64 Schill FET, ¶¶156-57 
65 Kaufmann- Kohler, ¶374. 
66 Waste Management, Award, §98. 
67 EDF, Award, §216 
68 Sempra, Award, §298. 
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legal system, created expectations protected by established principles of international 

law.” 

 

Representations and promises are the core of this case, too. On January 19 2004, the Minister 

for Health Mr. Joseph Bell (the “Minister”) made a statement that created legitimate 590 

expectations for Claimant69. The Minister promised that “the IP regime” in the country will 

be “stable and progressive” and Respondent “reaffirmed its commitment to empower and 

engage right holders”.70 This statement enabled Claimant to legitimately expect the IP 

regime of Mercuria to remain “stable and progressive.” It also led Claimant to believe that, 

as an IP right holder, it would be “empowered” rather than undermined.  595 

 

These legitimate expectations were later reinforced by the President of Mercuria (the 

“President”), who not only shared the Minister’s statement on social media but also 

emphasized that “Mercuria will do away with red tape and roll out the red carpet for 

investors”.71 600 

 

Indeed, not each and every representation or assurance is amenable to arouse legitimate 

expectations. The assessment of legitimate expectation is always based on a case-by-case 

analysis. Ultimately, the question is about whether a particular statement can create 

legitimate expectation at the time the investor made its decision. Claimant submits that the 605 

statement made by the Minister fulfilled these conditions, and thus, the investment made on 

its basis deserves treaty protection.  

 

To begin with, the statement is sufficiently clear. Investment treaty jurisprudence has 

consistently required a certain level of specificity for legitimate expectations to arise.72 When 610 

considering a similar statement the MTD tribunal emphasized that the President of Chile 

praised the land project in issue as “innovative” and “a tangible demonstration that people 

may fully profit from the favourable conditions that the governments are creating”.73 Based 

on these statements, the MTD tribunal concluded that the government created expectations by 

unreservedly supporting the project.74  615 

 

In this case, the statement of the Minister is even more specific. Like the President of Chile, 

the Minister praised the success of public-private partnerships, saying that “the partnership 

must be at the forefront of our strategy to tackle critical diseases”.75 The Minister even 

identified specific actions that its Government would undertake in the future, expressly 620 

assuring investors that it would maintain a “stable and progress[ive] IP regime”.76  

                                                 
69 Statement by the Minister for Health Mr. Joseph Bell, ¶39. 
70 Ibid. 
71 Statement of Uncontested facts, §885. 
72 Potestà, ¶21. 
73 MTD, Award, §156. 
74 Ibid. 
75 Statement by the Minister for Health Mr. Joseph Bell, §§1265-1267. 
76 Ibid. 
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The clarity and specificity of the statement distinguish this case from Frontier Petroleum. In 

that case, the tribunal found the state’s statement - “[it] would have the possibility to enter 

into negotiations’ with the investor” - to constitute a mere “signal”, but not an 

“undertaking”.77 In the case at hand, however, the undertaking is expressed, clear, and 625 

unambiguous. Thus, the content of the promises is specific. 

 

Importantly, the addressees of the statement were also specific. The Total78, El Paso79 and 

EDF tribunals80 have said that addressees of promises should not be “the world at large” and 

that general statements made to non-specific addressees “can only receive a reduced 630 

protection”81. However, the addressees of the Minister’s statement are also very specific, 

distinguishing this case from the previously cited cases.  

 

The context of the commitment clarifies that not all companies but only “a consortium of 

pharmaceutical companies led by Atton Boro Limited” will receive the IP regime 635 

protection.82 Thus, not only that the addressees of the promises have been limited to 

pharmaceutical companies as opposed to general investors, but also that the statements 

identify “Atton Boro Limited” directly as the major target of Mercuria – and, thus, the major 

beneficiary of its promises. The extent of specificity of the addressees thus exceeds any of the 

said cases. Indeed, the addressees could not have been specified more.  640 

 

Additionally, Claimant submits that the requirement that the promise be aimed at inducing 

investments was also satisfied. The Glamis Gold tribunal observed that “[a]n upset of 

expectations […] requires, as a threshold condition, the active inducement of a quasi-

contractual expectation.”83 In El Paso, one requirement of a specific commitment is that “the 645 

object of the statement is to provide a real guarantee to the investor.”84  

 

Here, the Minister’s intention to induce investment is clear from the circumstances under 

which this statements was made. In 2003, the NHA’s annual report to the Ministry of Health 

of Mercuria highlighted that the increasing incidence of greyscale among working-age 650 

individuals across the country has been “an imminent concern”85 and it strongly 

recommended that the current treatment be immediately changed to the FDC treatment, 

which would be provided by Claimant86. Acting upon this suggestion, the Government then 

instructed the NHA to start taking offers from companies and, in the meantime, the 

Government officials’ statements were issued87.  655 

                                                 
77 Frontier Petroleum, Award, §§76, 455. 
78 Total, Decision on Liability, §§117, 429. 
79 El Paso, Award, §§375-377. 
80 EDF, Award, §217. 
81 Total, Decision on Liability, §§121-124 
82 Statement by the Minister for Health Mr. Joseph Bell, §1261. 
83 Glamis Gold, Award, §799. 
84El Paso, Award, §376. 
85 Statement of Uncontested Facts, §873. 
86 Ibid., §§877-880. 
87 Ibid., §§881-885. 
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The timing suggests the purpose of the statements was to attract the offers from 

pharmaceutical companies and reach a deal immediately. This purpose was also confirmed by 

the statements themselves.  

 

The Minister repetitively emphasized the success and importance of “public-private 660 

partnership”88 and the President said that they would “roll out the red carpets for 

investors”89. Thus, Claimant submits that the aim of the statements was to induce 

investments. 

 

Finally, Claimant has relied on these statements to make and increase its investments. The 665 

statement was issued on 19 January 200490. On May 2004, only three months after the 

statements were issued, Claimant and the NHA started the negotiation process.91 Six months 

later, on 25 November 2004, the parties entered the LTA for supply of Claimant’s 

blockbuster greyscale-treatment drug, Sanior.92 The timing of the negotiation shows that 

Claimant took the statements of the Minister and the President into consideration when 670 

agreeing to the LTA.  

 

In sum, the statement of the Minister satisfied all the conditions identified in investment law 

jurisprudence regarding specific promises and representations. The statements of the 

Minister, reinforced by the sharing and comments of the President, created legitimate 675 

expectations leading Claimant to expect that Respondent would maintain its IP regime, and 

that the investors’ IP rights would be protected. 

 

c. Respondent frustrated Claimant’s legitimate expectations rooted in the patent and the 

LTA. 680 

 

Alternatively, Claimant submits that Claimant’s legitimate expectation can stem from the 

patent granted by Mercuria or the LTA. 

 

In relation to the patent issued by Mercuria, Claimant submits that the state’s reversal of this 685 

unilateral undertaking is capable of violating fair and equitable treatment. The Frontier 

Petroleum tribunal, for instance, observes that an investor may rely on the “legal framework 

as well as on representations and undertakings made [in] … licenses” and that “an arbitrary 

reversal of such undertakings [made in those licenses] will constitute a violation of fair and 

equitable treatment”.93In the same vein, the Metalclad tribunal relied on the state’s reversal 690 

of the “issuance of … federal permits” in holding that the claimant’s legitimate expectations 

were breached.94  

 

                                                 
88 Statement by the Minister for Health Mr. Joseph Bell, §1266. 
89 Statement of Uncontested Facts, §890. 
90 Ibid., §885. 
91 Ibid., §891. 
92 Notice of Arbitration, §110. 
93 Frontier Petroleum, Final Award, §285. 
94 Metalclad, §98. 
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Patents and licenses share many similarities. Just as any license or permit, a patent in its core 

is an undertaking accepted voluntarily by the state and rights that the state grants to the 695 

investor for a fixed period of time. Like any licensees, patentees can legitimately expect that 

within the fixed period, the host state will respect the exclusive rights regarding the patented 

products so that they can plan their investment accordingly. Thus, the protection of legitimate 

expectations created from licenses should be similarly extended to patents. 

 700 

In relation to the LTA, the state’s commitment regarding the IP regime is found in Clause 6 

of the LTA, titled “Validity of the Agreement”, which reads “[t]his Agreement shall be valid 

for a period of 10 years effective from commencement date”.95  

 

Here the commitment is implicit. Mercuria agrees that the supply of Valtervite, if the 705 

conditions therein are fulfilled, shall continue for ten years. This implies that Mercuria will 

respect Claimant’s patent at least during this period, since without this implied commitment, 

Mercuria would be able to freely invalidate or dispose Claimant’s patent – in that case, 

Claimant would have never agreed to supply the drugs in a long term.  

 710 

In sum, Claimant’s legitimate expectations can also stem from its patent and the LTA. They 

not only serve as an independent source of the legitimate expectations in this case, but also 

reinforce the expectations stemming from the promises of the Government officials. 

 

Both measures – the enactment of the Law and the granting of the license – frustrate the 715 

legitimate expectations stemming from said instruments. The enactment of the law destroyed 

Claimant’s legitimate expectations, as it created legal means that could effectively deprive 

patentees from their exclusive rights on their patented products.  

 

Regarding the license, Claimant did not only lose the exclusive rights to sell Sanior under its 720 

patent, but only received a minimal 1% of the total earnings of HG-Pharma as 

compensation.96 Claimant was undermined rather than “empowered”. Thus, it is Claimant’s 

submission that their the legitimate expectations were frustrated.  

 

B. Respondent Violates the Principle of Economic Rationality. 725 

 

Alternatively, Claimant submits that specific promises, as present here, are not always 

necessary for establishing a breach of FET. There are certain principles in investment law 

that inherently govern the state’s conducts, which states have to respect even it has not 

explicitly made such promise. Thus, Claimant submits that even if the Tribunal were to not 730 

accept Claimant’s argument under (A), Respondent nevertheless was in breach of the FET 

clause.  

 

                                                 
95 Statement of Uncontested Facts, §895. 
96 Ibid., §952. 
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The Total tribunal, for example, recognized that an investor’s legitimate expectations may be 

grounded in the “basic principles” of law governing the investment, “even in the absence of 735 

specific promises by the government”.97 Those principles, according to Total, include 

“principles of economic rationality”, and “proportionality”.98 

 

Claimant submits that the principles of “economic rationality” and “proportionality” have 

both been breached by Respondent in this case.  740 

The enactment of the Law violates the principle of economic rationality. This is illustrated in 

the Total award, where, in relation to a breach of economic rationality, the tribunal said that 

the circumstances include “the setting of prices that do not remunerate the investment made 

nor allow reasonable profit to be gained.”99  

In additional to Total, the Water Bau tribunal also recognized investor’s expectation of 745 

reasonable economic return – even in the absence of the state’s promise:  

“In spite of the fact that there was no guarantee by Respondent of an explicit rate of 

return, the Tribunal considers that a reasonable rate of return … was part of 

Claimant’s legitimate expectation and the failure to fulfil such reasonable expectation 

was a breach of Respondent’s obligations”.100 750 

 

In fact, the BIT hints at this principle by drafting the FET clause as “[i]nvestments and 

returns of investors of each Contracting Party shall at all times be accorded fair and 

equitable treatment”.101 

 755 

Turning to our case, the patent is of utmost economic importance to Claimant, particularly 

because of its nature as a pharmaceutical company. To be specific, a patent is a government-

granted bundle of exclusive rights of exploitation which are exercised in the marketplace.102 

One of the most important of these rights is the right to be the exclusive seller of the products 

protected by the patent. The legal right to exclude third parties from use of a particular 760 

intellectual creation is regarded as “fundamental to the ownership of intellectual property”.103  

 

Thus, patent rights not only function as a way for the companies to recoup their development 

costs, but also as a reward for the risk undertaken by companies who financed the research 

and development leading to the new technologies.  765 

As a result, without an effective protection of patents, pharmaceutical companies would not 

have any incentive to start an investment.  

 

                                                 
97 Total, Award, §333. 
98 Ibid.  
99 Ibid. 
100 Walter Bau AG, Award, §12.3. 
101 Basheera-Mercuria BIT Art. 3. 
102 Grantham, ¶80. 
103 Cass, ¶¶4-5. 



TEAM SIMMA 

 32 

The enactment of the Law allows the possibility of a compulsory license, which enables 

companies, other than the patentee, to produce the patented products or use the patented 770 

technologies. Therefore, under the new regime all pharmaceutical companies face the risk of 

not being able to recoup their development costs.  

 

As exemplified by the license granted to HG-Pharma, the royalty may only be as low as 1% 

of the licensee’s total earnings. This has significantly thwarted Claimant from recouping its 775 

billions of dollars of development costs.104 Thus, the change of legal regime violates the 

principle of economic rationality. 

 

Furthermore, the nominal 1% royalty rate is not economically rational in the pharmaceutical 

industry when considering the statistics in other jurisdictions. Pharmaceutical Research and 780 

Manufacturers of America (PhRMA), the group representing the US innovative 

pharmaceutical industry, stated in 2000 that five per cent was the average US royalty rate for 

pharmaceuticals.105 The German guidelines for the compensation for workers’ inventions in 

the private sector consider a royalty habitual in the pharmaceutical industry can be as high as 

10 percent.106 Canadian practice for compulsory licenses of pharmaceutical patents regarded 785 

a 4 per cent royalty of the sale price as adequate.107  

 

Moreover, given that Claimant had only supplied Sanior for five years as of the date of HG-

Pharma applying for the license and that Claimant still had to recoup billions of dollars 

before it made any profits108, only a higher royalty rate would have been fair for Claimant.  790 

 

In conclusion, Claimant submits that the 1% royalty rate is unfair both when compared to the 

practice in other jurisdictions and with regards to the particular circumstances of this case. 

For these reasons, it violates the principle of economic rationality. 

 795 

C. Respondent breached the principle of proportionality. 

 

As previously stated, one of the basic principles governing the investment is the principle of 

proportionality, which is emphasized in cases such as Tecmed109 and Azurix110. In Tecmed, 

for example, the tribunal said that “[t]here must be a reasonable relationship of 800 

proportionality between the charge or weight imposed to the foreign investor and the aim 

sought to be realized by any expropriatory measure”.111 

 

Claimant submits that the enactment of the Law violates this principle. 

 805 

                                                 
104 Statement of Uncontested Facts, §965. 
105 Love, §2. 
106 Reimer, ¶285. 
107 Love, §5. 
108 Statement of Uncontested Facts, §970. 
109 Tecmed, Award, §122. 
110 Azurix, Award, §§311-12. 
111 Tecmed, Award, §122. 



TEAM SIMMA 

 33 

The “least restrictive means” test is the proper manner to examine the proportionality 

principle; it mandates tribunals to examine whether the state’s measures are necessary and 

proportionate. The tribunals in S. D. Myers112, Suez113 and AWG114 provide a well-established 

approach to assess proportionality, which Claimant submits this Tribunal should follow.  

 810 

When analysing the necessity of a measure that froze the tariff of drinking water because of 

the Argentinian economic crisis, the Suez tribunal found that authorities could have taken 

other actions other than freezing of tariffs that would have impacted less on Claimants’ 

interests.115 A similar analysis was also undertaken in AWG.116 As a consequence, Claimant 

submits that the present Tribunal should carry out a similar analysis, i.e. assess whether 815 

Respondent could have taken another less disruptive approach. 

 

In this case, Respondent can fulfil its legislative objectives through a number of different 

means and tools instead of the enactment of the Law. For example, Respondent could have 

continued negotiating with Claimant, requesting additional discounts acceptable for both 820 

parties. This course of action would have caused less harm to Claimant. This is not 

unachievable, because had Respondent disclosed to Claimant its plan regarding the new 

legislation, Claimant might have considered granting further discounts to Mercuria, as it 

would represent a better option for Claimant compared to the new legislation. The new 

legislation was enacted in an expedited way, without transparency, and without any regard to 825 

Claimant’s interests. 

 

Alternatively, had Respondent offered favourable conditions in their partnership in other 

pharmaceutical products117 or guaranteed the extension of the LTA in exchange for a further 

discount, Claimant could have easily offered better discount rates for Sanior. Unfortunately, 830 

Mercuria neither disclosed its plan for the radical legislation, nor did it engage in further 

negotiations with Claimant.118 Therefore, the enactment of the law does not pass the scrutiny 

in the necessity stage. 

 

In sum, the enactment of the Law does not pass the “least restrictive” test. The state could 835 

have disclosed its plan to enact new legislation and further negotiated with Claimant, both of 

which would have mitigated the harm to Claimant.  

 

The judges in the Mercurian courts have discretion with regards to the fee payable to the 

patent holder, and could have imposed measures less harmful for Claimant. Given the 1% 840 

rate of the fixed royalty fee, which is extremely low, this was not the least restrictive means 

available to the Respondent.  

 

                                                 
112 S.D. Myers, Partial Award, §§195, 255, 281, 285 
113 Suez, Decision on Liability, §§217-218, 223, 227-228 
114 AWG, Decision on Liability, §§237-238, 243, 247-248. 
115 Suez, Award, §215. 
116 AWG, Decision on Liability, §235. 
117 Statement of Uncontested Facts, §970. 
118 Notice of Arbitration, §123. 
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For all these reasons, the conduct of Respondent patently fails the proportionality test. 

 845 

D. The Enactment of the Law and the granting of the license are bad faith behaviours.  

 

Claimant submits that the enactment of the Law also violates the FET standard because it 

signals the bad faith of Respondent.  

 850 

Tribunals, such as Genin, Tecmed, Waste Management, have found that good faith 

requirement is inherent in the concept of FET.119 In particular, the Waste Management 

tribunal held that “a deliberate conspiracy by government authorities to defeat the 

investment” would violate this principle.120 The principle also includes the ‘do not harm’ 

requirement, which the Vivendi tribunal called an essential ingredient of the State–investor 855 

relations.121  

 

The bad faith of Respondent becomes visible when considering the circumstances as a whole. 

The circumstances that are particularly relevant to this analysis are that firstly, Respondent 

tried to make the Claimant bear the consequences of Respondent’s own mistakes and 860 

problems; secondly, Respondent’s legislation specifically targeted the Claimant. 

 

Respondent made a mistake in its calculation of the requirement of the drugs in Mercuria. In 

2003, when the Government instructed NHA to take offers from the companies, it asked the 

NHA to calculate the requirement of the drugs in the meantime.122 At that time, the NHA had 865 

been aware that the disease was contagious and could spiral into a national crisis.123 Despite 

its knowledge of the disease, it still grossly miscalculated the number of the patients, which 

was then admitted by the Government.124  

 

The miscalculation subsequently led to the budgetary problem, but this was not the only 870 

budgetary issue the Government then had. A reliable source close to the Director of NHA 

disclosed that “budgetary problems had arisen in several government healthcare 

programs”125 and the government tried to solve all of them.  

 

Thus, Claimant submits that the “health crisis” in fact was a budgetary crisis and was caused 875 

by Respondent itself. But instead of trying to bear the consequences of its own mistake and 

problems, Respondent tried to shift the burden to Claimant. The legislation is in fact a tool 

for Respondent to achieve this purpose. 

 

                                                 
119 Genin, Award, §367; Tecmed, Award, §153. 
120 Waste Management, Award, §138. 
121 Vivendi, Award, §7.4.37. 
122 Statement of Uncontested Facts, §882. 
123 Ibid., §875. 
124 Ibid., §919. 
125 Ibid., §§928-929. 
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The legislation targets Claimant. Prior to that, the NHA demanded an unreasonable 880 

“additional 40%” discount and threatened to terminate the LTA.126 It is after Claimant 

rejected this unreasonable request that the Mercurian government decided to push through. 

Thus, even though the legislation may appear to be neutral on its face, it specifically targeted 

the Claimant and the Claimant’s investment.  

 885 

On the basis of these circumstances, looked at as a whole, the Claimant submits that the Law 

was promulgated by the President of the Respondent country out of bad faith. 

 

For all the reasons set forth above, the enactment of the Law by the Respondent violated the 

FET standard laid down in Art. 3.2 of the Mercuria-Basheera BIT.  890 

 

 

VI. THE GRANTING OF THE LICENSE CONSTITUTES AN UNREASONABLE 

AND DISCRIMINATORY MEASURE  

 895 

A. Granting of the license is unreasonable 

Claimant submits that granting of the license to a generic producer constitutes an 

unreasonable measure pursuant Art. 3.2 of the Mercuria-Basheera BIT. 

 

As the LG&E tribunal held states cannot claim that their measures are reasonable simply 900 

because the measure has a public cause,127 as numerous factors shall be taken into 

consideration when assessing the reasonableness of a state’s measure. It identified the 

following elements: the “interest” that states try to promote, the “effects” of the measure on 

the foreign investments, and the “burden” imposed on the investments.128  

 905 

Similarly, the AES tribunal identified three elements: “the correlation between the state’s 

public policy objective and the measures adopted to achieve it”, “the nature of the measure” 

and “the way it is implemented”.129  

 

Claimant will establish below that the granting of the license is unreasonable by going 910 

through some of the said elements - in particular, (a) “the way the license was implemented”, 

(b) “the burden imposed on Claimant”, and (c) the correlation between the burdens imposed 

on the investor and the state’s objectives. 

 

a. The way the license was granted shows mala fides  915 

 

Claimant submits that way the license was granted is unreasonable. The Law requires the 

applicant to “make efforts” to obtain the license.130 In particular, the offers should contain 

                                                 
126 Statement of Uncontested Facts, §924. 
127 LG&E, Decision on Liability, §158. 
128 Ibid. 
129 AES, Award, §§10.3.7-10.3.9. 
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“reasonable terms and conditions”131 and the negotiation should continue for a “reasonable 

period time” 132. Even though there is no minimum requirement for the length of 920 

negotiations, it does not mean that companies applying for compulsory licenses can simply 

disregard the negotiation requirements.133 Here, HG-Pharma had not made any efforts to 

initiate the negotiation, let alone offer “reasonable terms and conditions”. 

 

Furthermore, Claimant submits that the exceptions of “national emergency” in the Law do 925 

not apply here.134  

 

Firstly, there was no notification. Art. 31 of TRIPS stipulates that in situations of national 

emergency or other circumstances of extreme urgency, the right holder shall, nevertheless, be 

“notified as soon as reasonably practicable”. The record does not show that Respondent 930 

notified Claimant of such extreme urgency.  

 

Secondly, the national emergency shall be urgent, which does not include long-term 

problems. As P. Rott rightfully argues, the waiver of the negotiation requirement implies that 

the situation has to be such that there is “no time” for negotiations with the patent holder. 135 935 

Thus, he argues, the provision “shall not be used for long-term problems, such as 

pandemics”, as Greyscale.136 As such, the exceptions of national emergency dos not apply 

here. 

 

b. The effects of the licensing show that granting of the license is unreasonable. 940 

Moreover, Claimant submits that the effects of the licensing are unreasonable. In other words, 

the burden imposed by it on the investor is too heavy.  

 

Even if there is no positive burden, Claimant was deprived of its financial benefits that they 

would have obtained without the measure. Since the use of generic drugs reduced costs of 945 

purchasing medicine by as much as 80 per cent137 and royalty to be paid to Claimant is at 1% 

of total earnings138, Claimant lost 99.998% of its original earnings.139  

The loss of earnings is particularly damaging to the company, as Claimant still has “billions 

of dollars to recoup before turning a profit”.140  

 950 

c. The correlation between the burdens imposed on Claimant and the states stated 

objectives show that granting of the license is unreasonable. 

                                                                                                                                                        
130 Law, §1410. 
131 Ibid. 
132 Law, §1414. 
133 Law, §1412. 
134 Law, §§1415-1416. 
135 Rott, ¶289. 
136 Bartelt, ¶¶283, 295. 
137 Statement of Uncontested Facts, §954. 
138 Ibid., §952 
139 Claimant, indeed, is now earning one percent of the twenty percent of the original earnings. 
140 Statement of Uncontested Facts, §965. 
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The state’s objective is to make the generic drugs more affordable for its citizens. However, it 

does not explain why the state waived the requirement for the generic drug company to 955 

negotiate with Claimant prior to its application and the fact that Claimant was only allowed 

1% of HG-Pharma’s earnings as royalty.141  

 

Requiring a prior negotiation between Claimant and HG-Pharma and giving a more 

reasonable share of the earnings from HG-Pharma to Claimant will not make the drugs less 960 

affordable to the patients. Thus, the state’s objective cannot justify the waiver of HG-

Pharma’s negotiation requirement and the unusually low royalty rate. 

 

In light of the above, Claimant submits that Respondent’s conduct was unreasonable and 

discriminatory. 965 

 

B. Granting of the license is discriminatory 

Claimant submits that the license violates Art. 3(2) of the Mercuria-Basheera BIT because it 

constitutes a discriminatory measure.  

 970 

Discrimination is to give different treatment to similar situations. Firstly, the legality of a 

measure is irrelevant because an action that fully complies with domestic laws may still be 

found discriminatory.142 Therefore, a state action that fully complies with domestic laws can 

still be discriminatory. 

 975 

Instead, the main element for finding a discriminatory measure is whether there is any 

discriminatory effect or discriminatory intent; either suffices.143 Further, the comparison does 

not need to be based exactly on the same activities of another investor.144 

 

Here, the discriminatory intent of Mercuria and its effects are clear from how the entire 980 

Mercurian judicial system has treated Claimant and the compulsory license applicant, HG-

Pharma.  

 

While it took more than 8 years for Claimant to enforce an award, it took HG-Pharma no 

more than 6 months to obtain the license. Whereas the court postponed the arbitration 985 

enforcement proceedings “due to lengthy arguments” and unfairly allowed the NHA to delay 

the proceedings, HG-Pharma was waived the requirement to negotiate with Claimant and was 

granted fast-track proceedings. Thus, Claimant received differential treatments from HG-

Pharma; differential treatment which was not based on any reasonable justification.  

 990 

                                                 
141 Statement of Uncontested Facts, §952. 
142 Lauder, Award, §220. 
143 LG&E, Decision on Liability, §146. 
144 Occidental, Award, §§167-176. 
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In conclusion, it is evident that the license has been granted in a discriminatory manner. This 

adds up to the other flaws in the granting of the license, which Claimant submits to feature 

bad faith and to be unreasonable. 

 

 995 

 

VII. THE ENACTMENT OF THE LAW AND GRANTING OF LICENSE VIOLATES 

ART. 3(3) BECAUSE THE LAW DOES NOT COMPLY THE REQUIREMENTS IN 

TRIPS ART. 31 

 1000 

Claimant submits that the enactment of the Law does not comply with Art. 3(3) of the 

Mercuria-Basheera BIT. Art. 3(3) of the BIT states that “each Contracting Party shall 

observe any obligation it may have entered into with regard to investments of investors of the 

other Contracting Party.”145  

 1005 

In Enron, the tribunal faced an almost identical clause. In that case, the tribunal observed that 

since there is no qualifier before “obligation” and the language “with regards to” is very 

broad, this allows tribunals to refer to “any obligations regardless of their nature”, which 

naturally includes the obligations from international treaties.146 Following the same logic, 

Claimant submits that Art. 3(3) of the BIT also obliged Mercuria to respect its international 1010 

treaty obligations.  

 

Mercuria is party to the TRIPS, which mandates states to respect certain obligations in their 

laws regarding non-voluntary licenses. In particular, TRIPS Art. 31(h) binds states to “take 

into account the economic values” of the inventions when calculating the remunerations147; 1015 

its Art. 31(i) and (j) require that any decision of non-voluntary license, including the decision 

of the compensation, should be “subject to a review from higher authorities”148.  

 

However, the Law No. 8458/09, does not comply with these requirements set out in Art. 31 

of TRIPS. In particular, it does not require courts to consider the economic values of the 1020 

inventions149. Nor does the section provide any access to appeal.150 As such, Claimant 

submits that Mercuria has violated its TRIPS obligations in TRIPS Art. 31, and consequently, 

Respondent has violated Art. 3(3) of the BIT.  

 

 1025 

 

 

 

                                                 
145 Basheera-Mercuria BIT, Art.3.3. 
146 Enron, Award, §274. 
147 TRIPS, Art.31 (h). 
148 TRIPS, Art.31 (i) (j). 
149 National Legislation, §§1405-1414. 
150 Ibid. 
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VIII. MERCURIA CAN NEITHER RELY ON THE EXCEPTION CLAUSE IN THE 

MERCURIA-BASHEERA BIT NOR INVOKE STATE OF NECESSITY.  1030 

 

Claimant has established that Respondent has violated the Mercuria-Basheera BIT. In this 

section, Claimant will establish the state’s liability cannot be exempted (A) by the exception 

clause in the BIT or (B) by the state of necessity. 

 1035 

A. Mercuria cannot rely on the exception clause in the Mercuria-Basheera BIT 

 

The exception clause in Art. 12 of the Mercuria-Basheera BIT is extremely limited. The 

exception only applies in two situations: first, “time of war or armed conflict”, and second, 

“other emergency in international relations” 151. Since the current health crisis does not 1040 

constitute either of these situations, Art. 12 does not apply. 

 

B. Mercuria cannot invoke the state of necessity. 

 

Art. 25 of the ILC Articles on State Responsibility is considered codification of customary 1045 

international law, whereas the Art. 12 of the BIT is a treaty provision. Since both are 

concerned with the situations where states can invoke necessity, according to the principle of 

specialia generalibus derogant, A=Art. 12 of the BIT should trump A=Art. 25 of the ILC 

Articles. However, even if this Tribunal disagrees on this point, Claimant submits that Art. 25 

of the ILC Articles does not apply in this case. 1050 

 

Art. 25 of the ILC Articles provides that  

 

“necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State, unless the 1055 

act is the only way for the State to safeguard an essential interest against a grave and 

imminent peril.”152  

 

This ‘state of necessity’, according to the CMS tribunal, is not self-judged.153 The assessment 

has been observed to be very stringent.154 1060 

 

To interpret “the only way”, the commentary of the ILC Articles states that “the plea for 

necessity is excluded if there are other (otherwise lawful) means available, even if they may 

be more costly or less convenient.”155 As previously discussed, instead of the legislation on 

the compulsory license, Mercuria could have negotiated further with Claimant to obtain a 1065 

much lower price for the medicine.  

                                                 
151 Basheera-Mercuria BIT, Art.12. 
152 ILC Articles, Art.25. 
153 CMS, Award, §313; Gabcikovo-Nagymaros, §51-52. 
154 Sweet, ¶75. 
155 ILC Articles Commentary on Art. 25. 
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Instead of granting a fast track proceeding to HG-Pharma and setting the royalty rate at 1%, 

the Court could have required HG-Pharma to negotiate with Atton Boro beforehand or set a 

higher, more reasonable royalty fee. What Mercuria has done instead – the legislation on the 

compulsory license, waiving the prior negotiation requirement for HG-Pharma, and a too low 1070 

royalty rate – is not the “only way” to deal with this health crisis.  

 

Thus, Claimant submits that Respondent cannot establish that the measures they have taken 

are the only means available and they cannot invoke the state of necessity as under Art. 25 of 

the ILC Articles. 1075 

  

 

IX. THE CONDUCT OF THE JUDICIARY OF RESPONDENT STATE VIOLATED 

THE FET STANDARD. 

The enforcement proceedings of the Award rendered in favour of Claimant have not been 1080 

concluded, having been initiated eight years ago (March 2009).156 Claimant submits that the 

conduct of the Respondent States judiciary amounted to breaches of the obligations set forth 

in the Mercuria-Basheera BIT.  

 

Claimant puts forth that the Mercurian judiciary violated the FET standard, as laid down in 1085 

Art. 3(2) of the relevant BIT by wilfully neglecting its duties of enforcing the Award, and 

acting without transparency and respect to due process, effectively amounting to a denial of 

justice.  

 

Claimant also submits that, if the Tribunal does not believe that a violation of the said 1090 

provision took place, Respondent, nonetheless, breached its duties to grant a Basheeran 

investor a fair treatment by not granting it effective means to enforce its rights. 

 

A.  The acts of the judiciary are attributable to the Respondent State 

Given the fact that the judiciary is an organ of the Republic of Mercuria, Claimant submits 1095 

that no attribution issues can be seriously put forth by Respondent. 

 

However, Claimant recalls here, for the sake of completeness, Art. 4 of the ILC Articles on 

State Responsibility,157 which provides that “[t]he conduct of any State organ shall be 

considered an act of that State under international law, whether the organ exercises 1100 

legislative, executive, judicial or any other functions, whatever position it holds in the 

organization of the State [...].”  

 

The wording expressly mentions the judicial apparatus of a state. In the case before this 

Tribunal, the courts of Mercuria have been asked to enforce an international agreement in 1105 

                                                 
156 Statement of Uncontested Facts, §17-18. 
157 ILC Articles Commentary, §1. 
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March 2009 and, after a series of delays, have not even issued a first-instance decision on the 

matter.  

 

In sum, the present part of this memorandum deals with (improper) conduct of the judiciary 

of a State and, pursuant to the recalled Art. 4, Claimant submits the conduct is attributable to 1110 

the Respondent State. 

 

B. The conduct of the judiciary constitutes a general FET violation 

Claimant puts forth that the conduct of the Mercurian judiciary breached the FET standard 

laid down in Art. 3(2) of the Mercuria-Basheera BIT, both in terms of general denial of 1115 

fairness, as also interpreted in light of the preamble of the treaty, and in precise terms of 

denial of justice. 

 

In respect of the former point, it shall be pointed out that judicial conducts by state courts 

may be relevant not only under the denial of justice parameter, but also more generally under 1120 

the FET standard as such. For example, in ATA the tribunal held that judiciary’s actions 

(denial to the investor of the right to arbitrate) did not amount to a denial of justice but, 

nonetheless, violated the latter and the spirit of the underlying BIT, as manifested by the FET 

treatment to be recognized to foreign investors.158 

 1125 

 

a. The FET standard in light of the Preamble of the Mercuria-Basheera BIT. 

The preamble of the Mercuria-Basheera BIT points to the importance for the signatories of 

“providing effective means of asserting claims and enforcing rights with respect to 

investment under national law as well as through international arbitration”.159 Claimant 1130 

contends that, through the acts of its judiciary, Mercuria effectively deprived the investors of 

effective means to enforce their rights, as recognized in a duly construed international 

arbitration. 

 

The just mentioned portion of the Preamble of the BIT is relevant in order to understand the 1135 

scope of the FET set forth, in general terms, in Art. 3(2). As provided by the VCLT, 

preambles are of utmost importance for the interpretation of treaties. Indeed, they contribute 

to identify the context in which the terms of a treaty shall be identified.160 Furthermore, 

preambles may be used to delineate the object and purpose of a treaty.161  

In other words, preambular clauses may be used to interpret the dispositive part of a treaty.162 1140 

 

                                                 
158 ATA, §§113, 125. 
159 The importance of preambles for treaty interpretation in beyond doubt. For well-known examples of such 

importance see CMS, Award, §274), Enron, and Occidental. 
160 VCLT Art.31.2. 
161 For an example of this trend, see Romak, Award, §§181, 198, 199. 
162 Mbengue. 
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Generally, the FET standard is often vague and broad.163 The Mercuria-Basheera BIT makes 

no exception, only referring to fair and equitable treatment to be granted to investors of each 

contracting party. Given this ample wording, the preamble of the BIT shall be used (pursuant 

to the mentioned Art. 31(2) of the VCLT) to specify the duties of the contracting parties 1145 

under the FET provision. 

 

In light of the precision of the relevant part of the preamble of the Mercuria-Basheera BIT 

(“providing effective means of [..] enforcing rights with respect to investment under national 

law as well as through international arbitration”), it is submitted by Claimant that the 1150 

signatories of such BIT agreed to the fact that effective means in place to protect an 

investor’s right were and are an integral part of the treaty obligations.  

 

As a consequence, in assessing whether Respondent breached the FET standard, the Tribunal 

should also evaluate whether the host state provided effective means to protect their rights to 1155 

the investor. Claimant submits this was not the case. 

 

In order to do so, the Tribunal should, as a matter of priority, identify what is meant by 

“effective means”. Other investment tribunals have already dealt with this problem, and their 

holdings shed some light on the topic. 1160 

 

The Chevron II tribunal was confronted with an effective means clause almost identical to 

that of the Mercuria-Basheera BIT.164 In essence, what that tribunal found was that the 

effective means clause, albeit somehow overlapping with the general denial of justice 

standard, effectively created an autonomous standard, being a lex specialis and not only a 1165 

restatement of the duty not to deny justice.165Furthermore, the threshold for finding a breach 

of the effective means clause shall be deemed lower than that of the denial of justice 

parameter. 

 

In the words of that tribunal, “a failure of domestic courts to enforce rights “effectively” will 1170 

constitute a violation of [the effective means clause], which may not always be sufficient to 

find a denial of justice under customary international law”.166  

 

Such failure may or may not depend on the intervention by the Government: what matters is 

that the investor faces undue delay or manifestly unjust decisions.167 In that case, the tribunal 1175 

                                                 
163 UNCTAD Series, ¶12. 
164 Chevron II. The relevant clause (Art. II.7 USA-Ecuador BIT) reads: “Each Party shall provide effective 

means of asserting claims and enforcing rights with respect to investment, investment agreements, and 

investment authorizations”. 
165 Chevron II, Award, §242. 
166 Ibid., §241-242. It is worth noting that the tribunal also held that the effective means clause was exactly there 

to “address a lack of clarity in the customary international law regarding denial of justice”. 
167 Ibid., §248 
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held the host state liable under the effective means clause for causing a delay in deciding a 

case brought by the investors before its national courts.168 

 

Since Claimants have not, to any extent, contributed to the delay in this case, Claimant 

submits there to be a breach of the FET clause on behalf of the Respondent for the caused 1180 

delay by the Respondent State judiciary in what should be very straight-forward proceedings: 

the enforcement of an international award. 

 

Again, in the aforementioned ATA dispute the misconduct of the judiciary related to 

arbitration – namely, the disrespect of a valid arbitration agreement. According to the 1185 

tribunal, the fact that the national courts did not respect such contractual provision violated 

both the letter and the spirit of the relevant BIT.169Similarly to the case before this Tribunal, 

in ATA the national courts carried out their conduct ignoring the contents of the New York 

Convention (Art. II, in that instance).170 In that case, the claimant awaited more than nine 

years (six months more than the Claimant) for a result on its application for enforcement.  1190 

 

It shall be recalled that, pursuant to the New York Convention, the attitude of national courts 

towards international arbitration should be cooperative. The factual impairment by the 

judiciary of a provision of such a treaty results in an internationally wrongful act. This was 

the conclusion of the tribunal in the Saipem case. 1195 

 

In that instance, the tribunal saw in the interference of national courts with the procedure and 

enforcement of an ICC arbitration an actual frustration of the purposes of the New York 

Convention. Therefore, the Bangladeshi courts (which tried to prevent the conclusion of the 

arbitration and then denied the enforcement of the award) were held to have abused their 1200 

right to support arbitration as courts of the seat.171 

 

b. The delay of enforcement of the award constitutes a denial of justice. 

This Tribunal has already acknowledged that Basheera, Mercuria, and the state where the 

LTA arbitration was held are all signatories of the New York Convention.172 As such, they 1205 

should all enable prompt enforcement of awards rendered in the territory of other members. 

This is exactly what the Respondent State failed to do. 

 

The details of Claimant’s attempts to see its rights recognized by Mercurian courts are broken 

down in Exhibit I of the Notice of Arbitration. The facts therein reported are uncontested by 1210 

                                                 
168 Claimant recalls here the Expert Opinion of Professor David D. Caron on the effective means clause, as 

prepared for the Chevron II. Such opinion furtherly supports the reading of the effective means provision here 

envisaged. 
169 ATA, Award, §125. 
170 ATA, Award, §128. It is worth noting that in this case the tribunal derived obligations on the parties 

substantially from the preamble of the underlying treaty (§125). 
171 Saipem, Award, §170. 
172 Procedural Order No. 2, §2. 
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Respondent, and are worthy to be briefly summarized. It is important to highlight that 

Respondent acknowledges the material delay in its Response to the Notice of Arbitration.173 

The request for enforcement of the Award (Enforcement Application No.873/2009) was filed 

by Claimant on 3 March 2009 before the High Court of Mercuria.  

 1215 

After a a one-year delay, due to the Respondent State body’s (NHA) continuous absence and 

the competent judge’s leave, a first hearing was held.  On that occasion, the NHA put forth its 

will to resist the enforcement. The following months featured several extensions granted by 

the judge to the NHA to file its pleadings, and the failure of the Mercurian legal system to 

properly schedule cases to be heard.  1220 

 

Both conducts resulted in extensive delays. These behaviours continued during the following 

years, which also featured the accommodation by the Mercurian courts of the NHA counsel’s 

travel, health, and work necessities, as well as no formal action by the court to interrupt the 

NHA’s illegitimate dilatory tactics. 1225 

 

As if this was not enough, Claimant had also to face a somewhat intimidating attitude by the 

judicial apparatus of the Respondent State, a member of which even stated “private parties 

ought to be more accommodating of their public counterparts who have limited resources at 

their disposal”.174 Judges should give no relevance to the public or private nature of parties, 1230 

in respect of which they have to show independence and impartiality, rather than sympathy. 

 

The Award is binding and, it shall be noted, not challenged by Mercuria at the seat of 

arbitration. The fact that Respondent, through its judiciary, de facto refuses the enforcement 

of the Award constitutes a denial of justice. This material denial of justice amounts to a 1235 

violation of the FET standard. Indeed, it is difficult to argue that the complete denial to an 

investor of any decision for eight years does not amount to a serious inadequacy of the legal 

system, such inadequacy giving rise to a “denial of justice”.175 Such a denial may well take 

the form of a delay, as well as of an unfair decision.176 

 1240 

The fact that a denial of justice is a relevant standard for a treaty breach was held in the SIAG 

case. In this case, the investors faced a legal battle with the host state within its judiciary 

system which lasted nearly ten years.Here, the non-compliance of Egypt with (domestic) 

judicial decisions for a long period of time amounted to an “egregious denial of justice”.177  

 1245 

It is, indeed, self-evident that undue delays are, from a practical point of view, completely 

identical to being denied any access to justice at all. In fact, in both cases legitimate rights are 

deprived of their practical utility: enforcement and protection. 

 

                                                 
173 Response to the Notice of Arbitration, §9. 
174Exhibit I, §235. 
175 Newcombe & Paradell, ¶239. 
176 Ibid. 
177 Waguih, Award, §455. 
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The Pey Casado award is probably even more decisive for the present case.178 There, the 1250 

authoritative tribunal ruled that a seven-year delay for a first instance decision on a case 

amounted to a denial of justice. Moreover, the tribunals believed that judicial delay is “one of 

the typical forms” of denial of justice.179  

 

Such conclusion was, in the eyes of the tribunal, further backed up by the decision of the 1255 

Azinian, Davitian, & Baca tribunal180 and by the reasoning of J. Paulsson, who pointed out 

that judicial delay may well be more ruinous that no access to justice tout court.181 The 

similarities with the present case are striking: in sum, investors were deprived by the undue 

delay of the local judiciary of their right to access to effective justice.  

 1260 

In conclusion, Claimant submits that the prolonged delay of the Mercurian judiciary to 

enforce the 2008 Award, pursuant to the New York Convention regime, amounts to a denial 

of justice. As it has been authoritatively argued, where confronted with international arbitral 

awards national courts should remember their role of mere middleman between the arbitral 

legal order and the national legal order. 1265 

 
182Given the complete inability of the national courts of the Respondent State to give justice 

to the investor, Claimant submits that the Respondent State breached the FET standard of the 

underlying BIT. The procedural impropriety of the enforcement procedure is relevant from an 

international standpoint and should be sanctioned by the present Tribunal. 1270 

 

Such denial has taken various forms: undue delay (more than eight years after the 

enforcement application, the courts have not taken a first-instance stance yet); procedural 

impropriety (as claimed before the courts by Claimant, without any response); contradictory 

rulings within the judiciary (see the 12 April 2012 and the 1 September 2013); and unfair 1275 

attitude of the judiciary towards the investors (see the undue tolerance towards the conduct of 

the NHA, as well as the 8 November 2011 statement of a national judge as referred to above). 

 

In particular, the undue delay, still ongoing, of the Mercurian courts to rule on a fairly simple 

enforcement application is per se internationally unlawful and striking. Hence, Claimant 1280 

submits that Respondent should be found liable under the Mercuria-Basheera BIT for 

breaching the FET standard. 

 

Firstly, Respondent is liable for a general FET violation. The jurisprudence put forth by 

Claimant shows that such standard encompasses unfair conduct by the judiciary of a host 1285 

state. Even more so in consideration of the fact that the signatories of the underlying treaty 

purposefully decide to include an effective means clause within the preamble of the treaty. 

                                                 
178Victor Pey Casado. The part on the denial of justice has not been tackled during the annulment proceedings 

and is, thus, res judicata (see on the issue the 13 September 2016 Award of the second Victor Pey Casado 

tribunal, § 176, as well as Schreuer – Casado, ¶¶321–327).  
179 Victor Pey Casado, Award, §659. 
180 Azinian, Davitian, & Baca. 
181 Victor Pey Casado, Award, §660. 
182 Hascher, ¶¶443-445. 
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Such clause clarifies the extent of the FET standard, which has been irremediably breached in 

the present case. 

 1290 

In fact, the eight years passed between the enforcement application and the present day may 

not, and shall be not, be deemed to be the fruitful outcome of the effective means to exert 

rights the Respondent State agreed to grant to foreign investors. 

 

If this is not the case, Claimant holds that Respondent, through the acts of its courts, denied 1295 

justice to the investor; such denial of justice is, as shown above, patent and material. 

 

 

X. MERCURIA HAS BREACHED THE UMBRELLA CLAUSE IN ART. 3(3) OF 

THE MERCURIA-BASHEERA BIT 1300 

 

Claimant submits that Respondent has breached the umbrella clause included in Art. 3(3) of 

the Mercuria-Basheera BIT. Respondent breached the umbrella clause by (A) refusing to 

enforce the Reef arbitral award from January 2009 and by (B) unilaterally terminating the 

Long Term Agreement (LTA). 1305 

 

A. Not enforcing the Award is a breach 

 

Claimant submits that the non-enforcement of the Award issued in January 2009 also 

constitutes a violation of Art. 3 (3) of the Mercuria-Basheera BIT. According to this Art. 1310 

“[e]ach Contracting Party shall observe any obligation it may have entered into with regard 

to investments of investors of the other Contracting Party”. 

 

These obligations that give rise to liability under the umbrella clause are not restricted to 

contracts but include any commitment made by the state.183  1315 

 

In 2008, Claimant initiated arbitration against the NHA under the LTA. As argued above184 

actions of the NHA are attributable to Mercuria. In January 2009, the tribunal constituted in 

accordance with the LTA, seated in Reef issued an award in favour of Claimant, finding that 

the NHA had breached the LTA by unilaterally terminating it prematurely.  1320 

 

By consenting to arbitration, Mercuria agreed to accept and respect the decision of the Reef 

Tribunal. It is the losing party’s obligation to accept and administer the enforcement of the 

award. This obligation stems from the consent to arbitration. Especially states have a specific 

duty to enforce awards in order to not lose their credibility and respect of the rule of law. 1325 

Therefore, the Award constitutes an obligation Mercuria has entered into with regards to the 

investment of the Claimant.  

 

                                                 
183 Enron ,Award, §§274–277. 
184 See Section IV. 
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On 3 March 2009, Claimant filed enforcement proceedings before the High Court of 

Mercuria. The NHA requested the Court to decline enforcement of the Award on the ground 1330 

that it was contrary to public policy. As of today, the matter has not been decided. The Courts 

of Mercuria are taking every opportunity to drag out the proceedings. 

 

Henceforth it is obvious that Respondent is not planning on enforcing the Award. Even 

though Respondent has consented to arbitration and to respect the final and binding Award, it 1335 

does not respect said terms. In doing so, Respondent has breached an obligation it has entered 

into with regards to Claimant’s investment. Therefore, Claimant submits that Respondent has 

breached Art. 3(3) of the Mercuria-Basheera BIT. 

 

B. Unilaterally terminating the LTA is a breach 1340 

 

Claimant submits that the Respondent has breached the umbrella clause in Art. 3(3) of the 

Mercuria-Basheera BIT by unilaterally and prematurely terminating the LTA. 

 

There is no need for Claimant to lay out if the unilateral and premature termination of the 1345 

LTA constitutes a breach of said agreement as this matter has already been decided by the 

Reef Tribunal.  

 

Art. 3(3) of the Mercuria-Basheera BIT refers to the LTA. As the Tribunal in Noble Ventures 

v Romania stated: 1350 

 

“Considering that Art. II (2)(c) BIT uses the term “shall” [..] which provides for the 

major substantial obligations undertaken by the parties, there can be no doubt that 

the article was intended to create obligations, and obviously obligations beyond those 

specified in other provisions of the BIT itself.  1355 

Since States usually do not conclude, with reference to specific investments, special 

international agreements in addition to existing bilateral investment treaties, it is 

difficult to understand the notion “obligation” as referring to obligations undertaken 

under other “international” agreements.  

And given that such agreements, if concluded, would also be subject to the general 1360 

principle of pacta sunt servanda, there would certainly be no need for a clause of that 

kind. By contrast, in addition to the BIT, what are often concluded concerning 

investments are so-called investment contracts between investors and the host state. 

Such agreements describe specific rights and duties of the parties concerning a 

specific investment.  1365 

Against this background, and considering the wording of Art. II (2)(c) which speaks 

of “any obligation [a party] may have entered into with regard to investments”, it is 

difficult not to regard this as a clear reference to investment contracts.  

In fact, one may ask what other obligations can the parties have had in mind as 

having been “entered into” by a host state with regard to an investment. The 1370 

employment of the notion “entered into” indicates that specific commitments are 

referred to and not general commitments, for example by way of legislative acts. This 
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is also the reason why Art. II (2)(c) would be very much an empty base unless 

understood as referring to contracts”.185 

 1375 

Hence, Art. 3(3) not only uses the term “shall”, and therefore provides for the substantial 

obligation of the contracting parties to respect specific agreements between the state and the 

foreign investment, but it also employs the term “entered into”, which indicates the link 

between the commitment and the investment. 

 1380 

It undoubtedly constitutes a reference to contracts and agreements such as the LTA. A breach 

or fail to observe these kinds of binding commitments, including contractual commitments, 

constitutes a breach of the BIT.186  

 

Respondent may argue that only sovereign contracts fall under the scope of the umbrella 1385 

clause.187 Some tribunals have sought a compromise position by holding that an umbrella 

clause will only bind a State with respect to sovereign contracts but not with respect to 

commercial contracts.  

 

However, the reason why Respondent entered into a long-term agreement with Claimant was 1390 

the supply of its population with medicine needed for the fight against Greyscale. Public 

health clearly constitutes an important domain where a state must be active. Therefore, 

Claimant submits that the LTA should be seen as sovereign contract between the Claimant 

and the Respondent State.  

 1395 

As already decided by the Reef Tribunal, the unilateral and premature termination of the LTA 

constitutes a breach of said agreement. Henceforth the LTA is a sovereign contract and a 

breach of the latter constitutes a breach of the umbrella clause. 

 

In conclusion, Claimants submits that the Respondent’s conduct of not enforcing the award 1400 

and unilaterally terminating the LTA amounts to a breach of the umbrella clause laid down in 

the Mercuria-Basheera BIT. 

 

 

  1405 

                                                 
185 Noble Ventures, §51. 
186 SGS, §128. 
187 El Paso, §§66-88. 
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PRAYER FOR RELIEF 

 

 

Claimant respectfully requests this Tribunal to: 

 1410 

 

1. Declare that Respondent is liable for violations of the BIT, including failure to 

accord fair and equitable treatment to Claimant and failure to observe its 

obligation towards Claimant’s investment;   

 1415 

2. Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 1,540,000,000;   

 

3. Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements;   1420 

 

4. Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and   

 

5. Grant such further relief as counsel may advise and that the Tribunal deems 1425 

appropriate.   

 

 

 

 1430 

Respectfully submitted on September 18th 2017 
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On Behalf of Atton Boro Ltd 


