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1  STATEMENT OF FACTS  

 

1. On 11 January 1998, the Republic of Mercuria (“Mercuria”) and the Kingdom of Basheera 

(“Basheera”) concluded an Agreement for the Promotion and Reciprocal Protection of 

Investments (the “BIT”).4 The BIT was one of several international agreements concluded by 

Basheera, a trend that was attributed to the government’s new outward-looking economic policy. 

845 2. Atton Boro and Company is a corporation organized under the laws of the People’s 

Republic of Reef (“Reef”) and acts as the primary holding company for Atton Boro Group, a 

leading drug discovery and development enterprise with over a hundred years of operational 

experience to its credit. While Atton Boro Group’s operations span fields as diverse as 

neuroscience, endocrinology, oncology, and animal health, its most 850 pioneering efforts have 

been in the arena of critical epidemic diseases that threaten populations in the developing world 

– AIDS, cancer, tuberculosis, malaria and greyscale. 3. After years of intensive pre-clinical 

study, clinical trials and regulatory clearances, Atton Boro Group synthesized a compound called 

Valtervite, which it claimed would 855 radically improve treatment for greyscale patients. After 

first securing patent protection for Valtervite in Reef in 1997, Atton Boro and Company went on 

to obtain patents in 50 jurisdictions, including Mercuria (Mercurian Patent No. 0187204, granted 

on 21 February 1998). 4. In April 1998, Atton Boro Group incorporated a wholly owned 

subsidiary in Basheera, 860 Atton Boro Limited (“Atton Boro”), as a vehicle for carrying on 

business in South American and African countries. For this purpose, a number of patents were 

assigned to Atton Boro, including the Mercurian patent for Valtervite. Atton Boro Group had an 

established presence in Basheera’s pharmaceutical market. Atton Boro rented out an office 

space, opened a bank account, hired a manager and an accountant, and 865 commenced business. 

5. Atton Boro’s principal dealings involved long-term public-private collaborations with States 

and State agencies for the manufacture and supply of essential medicines at competitive rates. It 

entered the Mercurian market by concluding several such agreements with its government and 

with Mercuria’s newly set up National Health 870 Authority (the “NHA”). Atton Boro set up a 
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robust manufacturing base in Mercuria, and eventually expanded into other verticals in the 

pharmaceutical sector in Mercuria. 6. In 2003, the NHA’s annual report to the Ministry of Health 

of Mercuria highlighted that the imminent public health concern was the increasing incidence of 

greyscale among working-age individuals across the country, and cautioned that the situation 

875 could spiral into a national crisis within a decade unless aggressive measures were taken to 

combat it. The report observed that the treatment currently available in Mercuria was only 

effective if the infection was detected at very early stages, and even then, it required taking 5 to 7 

pills every day. This fell far short of global standards of treatment for greyscale, since many parts 

of the world had moved to the novel fixed- 880 dose combinations (“FDC”) contained in a single 

pill. 4 Annex No.1 29 7. Acting on the recommendations in the report, the Ministry of Health 

directed the NHA to estimate the requirement in Mercuria and invited offers from 

pharmaceutical companies for long-term strategic supply of FDC greyscale medicines at 

discounted rates. 8. In a press statement issued on 19 January 20045 885 , the Minister for Health 

of Mercuria lauded the success of the Mercuria Comprehensive HIV/AIDS Partnership, a 

Product Development Partnership between Atton Boro and NHA as a part of its five-year health 

plan (1999-2004). The following day, the President of Mercuria shared this statement on the 

micro-blogging platform Twitter with the words “Mercuria will do 890 away with red tape and 

roll out the red carpet for investors.” 9. In May 2004, the NHA wrote an invitation to Atton Boro 

to make an offer for supplying its FDC drug, which it marketed under the brand name of Sanior. 

Following a protracted negotiation process and evaluation of competing offers, the NHA and 

Atton Boro entered into a Long-Term Agreement (“LTA”). 895 10. Under the LTA, the NHA 

would purchase Sanior from Atton Boro at a 25% discounted rate by periodically placing 

purchase orders. Clause 5 of the LTA stipulated the minimum guaranteed annual order-value. 

Clause 6, titled “Validity of the Agreement” read “This Agreement shall be valid for a period of 

10 years effective from commencement date subject to the Supplier’s satisfactory performance.” 

900 11. Atton Boro set up its manufacturing unit for Sanior in Mercuria and delivered its first 

consignment by June 2005. The NHA began distribution across Mercuria. By the end of 2006 

about a third of all greyscale patients were being treated using Sanior. 12. Since 2003, the NHA 

had been engaged in parallel efforts to promote prevention of sexually transmitted diseases like 
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greyscale. The NHA campaign involved actively 905 conducting awareness workshops in 

educational institutions and workplaces to encourage people to be tested regularly. 13. The NHA 

annual report 2006 estimated that nearly 50% of all adults were getting themselves tested every 

six months, as compared to just over 17% in 2003. 14. On 26 December 2006, the Minister for 

Health called a press conference to discuss the 910 NHA report. She termed the success of the 

NHA workshops as a “triumph with a sting in the tail”, and expressed concern that the incidence 

and prevalence of greyscale emerging from the data far exceeded even liberal estimates projected 

by the NHA.6 Emphasizing the need for more rigorous campaigning and research to unearth the 

full extent of the crisis, she stated that “the government would take every measure it 915 deemed 

necessary to make ensure that patients of greyscale could avail treatment.” 15. As the number of 

patients coming into care grew, the order value for Sanior doubled with each quarter in 2007. 

Atton Boro purchased land and machinery to bolster its production setup. In early 2008, the 

NHA informed Atton Boro that it would need to renegotiate the price for Sanior, stating that it 

had “grossly underestimated the number 920 of greyscale cases in Mercuria” and needed to 

supply medicines for nearly twice the number of patients. Atton Boro wrote back reassuring the 

NHA that it had built 5 Annex No.2 6 Annex No.3 capacity to meet the rising demand, and 

offered a further discount of 10% for the remaining period of the LTA. The NHA rejected this 

offer, and demanded an additional discount of 40%, stating that it would be compelled to 

terminate the 925 agreement if its terms were not met. 16. On 15 May 2008, the Minister for 

Health and the President of Mercuria met privately with the Director of the NHA. Newspapers 

carried reports that the agenda for the meeting was to resolve budgetary problems that had arisen 

in several government healthcare programs. The reports alluded to a reliable source close to the 

Director. 930 17. On 10 June 2008, the NHA terminated the LTA, citing unsatisfactory 

performance by Atton Boro. Atton Boro invoked arbitration against the NHA under the LTA. In 

January 2009, a Tribunal seated in Reef passed an award (the “Award”) in favour of the 

Claimant, finding that the NHA had breached the LTA by terminating it prematurely. 935 18. On 

3 March 2009, Atton Boro filed enforcement proceedings before the High Court of Mercuria. 

The NHA filed its response in the matter, requesting the Court to decline enforcement of the 

Award on the ground that it was contrary to public policy. 19. On 10 January 2012, the 
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Parliament of Mercuria passed the Commercial Courts Act directing the High Court to constitute 

special benches that could expeditiously dispose 940 of commercial matters. In September 2013, 

a ruling by the Supreme Court of Mercuria clarified that benches constituted under the 

Commercial Courts Act had jurisdiction only to hear original commercial suits and not 

enforcement proceedings. All enforcement matters were returned to be heard before regular 

benches of the Court. 20. On 10 October 2009, the President of Mercuria promulgated National 

Legislation for its Intellectual Property Law (Law No. 8458/09)7 945 , which introduced a 

provision allowing for the use of patented inventions without the authorization of the owner. 21. 

In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an application 

before the High Court under the new provision, seeking grant of a licence to manufacture 

Valtervite. The Court heard the matter through a fast-tracked process 950 and granted HG-

Pharma a licence on 17 April of 2010 to manufacture Valtervite until greyscale was no longer a 

threat to public health in Mercuria. The Court fixed the royalty to be paid to Atton Boro at 1% of 

total earnings. 22. In January 2012, the director of the NHA disclosed in an interview that the use 

of generic drugs reduced costs of purchasing medicines by as much as 80%, resulting in 955 over 

1.2 billion USD in savings annually. 23. Between May and August of 2013, the websites of three 

neighbouring States of Mercuria carried letters from their respective government offices 

expressing gratitude for the greyscale medicines received in the form of humanitarian aid from 

Mercuria. 24. By 2014, Atton Boro had lost nearly two-thirds of its market share to the generic 

FDC 960 pill. Several distributors with whom Atton Boro had long-standing relationships began 

indicating their intention to switch to the more cost effective alternative once the extant contracts 

with Atton Boro expired. 7 Annex No.4 31 25. In February 2015, the head of Atton Boro’s 

Mercuria division announced that the company would no longer be dealing in Sanior in 

Mercuria, stating that “. . . an 965 innovative drug developer with billions of dollars to recoup 

before turning a profit cannot sustain a price war with a generic company which never invested a 

dime into risky R & D . . . and while Atton Boro intends to continue pursuing every available 

legal recourse against this usurping of its intellectual property, it will ensure that the people of 

Mercuria can continue to benefit from its range of other health and lifestyle 970 products.” 
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2  ARGUMENTS 

2.1   Issue 1: Whether the Arbitral Tribunal has jurisdiction over the claims in relation to 

the Award. 

1. Mercuria objects the jurisdiction of the Tribunal over the claims related to the enforcement of the 

Award dated 20 January 2009. According to the respondent, the Award does not qualify as an 
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“investment” within the meaning of the Mercuria-Basheera BIT.1 The claimant submits that the 

tribunal has jurisdiction to adjudicate the claims in relation to the Award. The formerly mentioned 

constitutes an investment under Article 1.1 (c) of the Mercuria-Basheera BIT. In addition, Atton 

Boro Limited submits that the award in question is also a "change in the form of an investment" 

under the later part of Article 1.1. 

2.1.1  The award qualifies as an investment according to Article 1.1 (c) of the Mercuria-

Basheera BIT. 

2. Article 1.1 of the Mercuria-Basheera BIT contains the applicable definition of the term 

“investment” under that treaty, which reads in its relevant part as follows: 

For the purposes of this Agreement: 

1. the term “investment” means any kind of asset held or invested either directly, or 

indirectly through an investor of a third state, by an investor of one Contracting Party 

in the territory of the other Contracting Party in accordance with the latter’s laws and, 

in particular, though not exclusively, includes: 

… 

(c) claims to money, and claims to performance under contract having a financial 

value; 

… 

Any change in the form of an investment does not affect its character as an investment.  

 

3. Article 1.1 (c) of the Mercuria-Basheera BIT expressly includes as an “investment” “claims to 

money, and claims to performance under contract having a financial value”. In the ordinary 

                                                           

1 Mercuria’s Response to the Claimant’s Notice of Arbitration, paras. 4 and 10.1. 
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meaning of these words this includes the Award. Furthermore, the award fulfills the requirements 

of the first paragraph of Article 1.  

4. First, the award is an asset which could be defined ordinarily as an item that is owned and has 

value2. The award contains a finding that attributes responsibility to the NHA for the breach of a 

contract3 which entitles the claimant to compensation for damages for the amount of USD 

40.000.0004. 

5. Second, it is also held or invested directly by an investor of one Contracting Party in the territory 

of the other Contracting Party. Atton Boro limited is an “investor” pursuant to Article 1.2 of the 

Mercuria-Basheera BIT, it is an enterprise incorporated in accordance with the applicable laws of 

Basheera.5 The award was rendered due to the original investment operations in Mercuria, which 

would be specified in section 3.1.2.1, against authorities of Mercuria and being enforced in 

Mercuria. 

6. Third, it is made in accordance with the latter’s law, this is proved by the fact that the NHA is 

requesting the High Court of Mercuria to reject the enforcement of the award not on the grounds 

of illegality, but rather because it is contrary to “public policy”.6 Furthermore, the NHA has not 

sought to set aside the 20 January 2009 award before courts at the seat of the tribunal that issued 

it.7 

                                                           

2 Black’s Law Dictionary. Ninth Edition. 

3 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 17. 

4 Atton Boro Limitted’s Notice of Appeal, 7 November 2016, para. 9.  

5 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 4 and; Procedural Order No. 

2, 26 June 2017, sections 3 and 6. 

6 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para.18. 

7 Procedural Order No. 2, 26 June 2017, section 4. 
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7. In addition, the text of the above cited provision read together with the context and object and 

purpose of the treaty, as Article 31.1 of the Vienna Convention on the Law of Treaties (VCLT)8 

mandates, supports the characterization of the award as an investment. The overall object and 

purpose of the treaty is reflected in its title as the “promotion and reciprocal protection of 

investments”. Moreover, the third recital of the preamble of the Mercuria-Basheera BIT expresses 

that the contracting parties recognize “the importance of providing effective means of asserting 

claims and enforcing rights with respect to investment under national law as well as through 

international arbitration”.  

8. It would be contrary to the object and purpose of the treaty determining that “claims to money”, 

that are ultimately seeking the enforcement of rights with respect to an investment of an 

international arbitration award through national courts, are not an investment and that consequently 

are not under the scope of protection of the in accordance with the applicable laws of the Mercuria-

Basheera BIT. 

9. Finally, any interpretation that would result in the imposition of additional requirements to the 

ones established in Article 1.1 for determining the existence of an investment, e.g. the application 

of the Salini test under Article 25 of the ICSID Convention, would lack of legal basis under the 

Mercuria-Basheera BIT. Furthermore, nothing in the VCLT allows interpreters to come out with 

subjective notions or to add or diminish the parties’ rights under the respective treaty. This 

tribunal’s jurisdiction is not contingent upon Article 25 of the ICSID Convention, therefore the 

conditions established in that provision should not be applied in the present case.  

2.1.2  The award constitutes a transformation of the claimant’s original investment. 

10. In assessing the characterization of the award, it must not be viewed in isolation, but rather 

in a broader sense encompassing all the assets that forms part of the claimant’s investment in 

Mercuria. As the tribunal in Chevron v. Ecuador stated an investment can undergo several 

                                                           

8 Vienna Convention on the Law of Treaties, done at Vienna on 23 May 1969. 
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successive phases not chronologically coterminous with a determined agreement.9 In Romak v. 

Uzbekistan, a case in which the characterization of an award as an investment was also being 

disputed, the tribunal determined that  “… the GAFTA Award is so inextricably linked to the 

Romak Supply Agreement that any determination as to whether Romak holds an investment under 

the BIT cannot be made without reference to the entire economic transaction that is the subject of 

these arbitral proceedings.”10 

11. The view that an investment englobes many operations and phases, is supported by the text 

of Article 1.1 of the Mercuria-Basheera BIT.  The mentioned provision states that “Any change in 

the form of an investment does not affect its character as an investment” which recognizes that 

investments are not static and that regardless of initial operations made by the investor to establish 

its investment in the host country, the economic nature of investments would entail further 

operations could change the form of the investment. 

12. Previous cases in which arbitral tribunal had been faced with the task of determining if an 

arbitral award was an investment can provide guidance in this dispute. For instance, the tribunal 

in Saipem v. Bangladesh stated that “…subject to compelling contrary grounds, it has a duty to 

adopt solutions established in a series of consistent cases. It also believes that, subject to the 

specifics of a given treaty and of the circumstances of the actual case, it has a duty to seek to 

contribute to the harmonious development of investment law and thereby to meet the legitimate 

expectations of the community of States and investors towards certainty of the rule of law.”11 

13. The claimant underlines that the tribunal in White Industries v. India noted with great 

significance that there is “developing jurisprudence on the treatment of arbitral awards to the effect 

that awards made by tribunals arising out of disputes concerning "investments" made by 

                                                           

9 Third Interim Award on Jurisdiction and Admissibility, Chevron v. Ecuador, PCA Case No. 2009-23, 

February 27, 2012, para. 4.16 

10 Final Award, Romak v. Uzbekistan, PCA Case No. AA280, November 26, 2009, para. 211. 

11 Decision on Jurisdiction and Recommendation on Provisional Measures, Saipem v. Bangladesh, ICSID 

Case No. ARB/05/07, March 21, 2007, para. 67. (fn omitted) 
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"investors" under BITs represent a continuation or transformation of the original investment”12. 

This statement relevant for the purposes of this dispute and should be observed by the tribunal as 

a general trend in previous cases. Nevertheless, the tribunal also should consider the relevance of 

previous decisions that have a similar or identical legal base and the ones that have a similar factual 

pattern to have the references that most closely resemble the specific circumstance of this dispute.  

14. In this sense, the claimant submits that in Frontier Petroleum Services v. Czech Republic a 

case in which the tribunal had to decide whether an arbitral award that the local courts of the host 

state rejected to enforce, had an identical legal provision as a base to define the term investment 

to the one in this case, this is Article 1(a) of the Canada-Czech Republic BIT13 that establishes in 

its relevant part:  

For the purpose of this Agreement:  

the term “investment" means any kind of asset held or invested either directly, or 

indirectly through an investor of a third State, by an investor of one Contracting Party 

in the territory of the other Contracting Party in accordance with the latter's laws and, 

in particular, though not exclusively, includes:  

… 

(iii) claims to money, and claims to performance under contract having a financial 

value;  

… 

Any change in the form of an investment does not affect its character a 7 an investment. 

 

                                                           

12 Final Award, White Industries v. India, para. 7.6.8 (referring to Mondev, Chevron and Frontier Petroleum 

Services). 

13 Agreement between Canada and Czech and Slovak Federal Republic for the Promotion and Protection of 

Investments, done at Prague 15 November 1990. 
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15. Having these similarities in mind, the claimant highlights that the mentioned tribunal decided 

that it had jurisdiction over the claims related to the arbitral award because it constituted a 

transformation of the claimant’s original investment based on the later part of Article 1(a) of the 

Canada-Czech Republic BIT, the tribunal specifically stated that:  

“This tribunal accepts that Claimant’s original investment consisted of the payments 

made to MA and Davidová between 18 April 2001 and 14 August 2001, which were 

transformed into an entitlement to a first secured charge in the Final Award. The 

Tribunal also notes that Article 1(a) of the BIT provides that “[a]ny change in the form 

of an investment does not affect its character as an investment”. Accordingly, by 

refusing to recognise and enforce the Final Award in its entirety, the Tribunal accepts 

that Respondent could be said to have affected the management, use, enjoyment, or 

disposal by Claimant of what remained of its original investment.”14 

 

16. In addition, the claimant submits that is relevant to consider that the factual pattern in White 

Industries v. India is similar to the one in the present dispute. In the mentioned case, the investor 

held a contract for the supply of a good (mining equipment) with a public entity (Coal India), 

which raised a contractual dispute and a final arbitration award in favor of the investor. As in the 

present case after requesting the enforcement of the award in a local court there was a long and 

delay. Also similarly to the case at hand, White Industries claimed a breach of the Fair and 

equitable treatment provision, including denial of justice claims. 

17. The tribunal in White Industries v. India as mentioned supra concluded “that rights under 

the Award constitute part of White's original investment (i.e., being a crystalisation of its rights 

under the Contract) and, as such, are subject to such protection as is afforded to investments by 

the BIT. 

                                                           

14 Final Award, Frontier Petroleum Services v. Czech Republic, 12 November 2010, para. 231. 
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18. Likewise, the claimant submits that the award that arose from a contractual dispute that is 

part of Atton Boros’ original investment is a transformation of that original investment and that 

consequentially it is subject to the protection of the BIT.   

 

2.1.2.1  The different assets of the claimant in Basheera constitute an investment under 

Article 1.1 (a), (c) and (e). 

19. Having the former in mind, we recall that the Claimant’s assets in Basheera are comprised 

by: (i) Mercurian patent for Valtervite assigned to the claimant on 1998; (ii) Dealings involving 

long-term public-private collaborations with States and State agencies for the manufacture and 

supply of essential medicines at competitive rates initiated since 199815; (iii) The Long-Term 

Agreement (“LTA”) with Mercuria’s National Health Authority (NHA) initiated in 200416; (iv) 

The set up a manufacturing unit for Sanior in Mercuria in 200517; (v) The purchase of land and 

machinery between 2007-200818 and; (vi) The Arbitral award render in favour of the claimant in 

2009.19  

20. First, the Valtervite patent is an investment under Article 1.1 (d) which identifies 

“intellectual property rights including … patents…” as investments.  

21. Second, the dealings involving long-term public-private collaborations with States and State 

agencies and the LTA are investments under Article 1.1 (e), given that they can be identified as 

“rights, conferred by law or under contract, to undertake any economic and commercial 

activity…”. 

                                                           

15 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 5. 

16 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 9. 

17 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 5. 

18 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 15. 

19 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 17. 
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22. Third, the set up a manufacturing unit for Sanior in Mercuria and the further purchase of 

land and machinery constitute investments under Article 1.1 (a) because they are “movable and 

immovable property” of the claimant. Third, as previously stated the arbitral award qualifies as a 

“claim to money” under Article 1.1 (c). 

23. Furthermore, all of these assets meet the elements of the definition of investment enshrined 

in paragraph 1 of Article 1, namely that all of them are assets, held or invested by an “investor” of 

one Contracting Party in the territory of the other Contracting Party, made in accordance with the 

latter’s law. 

24. As specified previously, the claimant submits that this tribunal’s jurisdiction is not 

contingent upon Article 25 of the ICSID Convention, therefore the conditions established in that 

provision should not be applied in the present case. However, in the event that the tribunal finds 

that the Salini test is applicable the claimant submits that its investment meets the criteria of this 

test.  

25. First, the agreements have been made since 1998 and particularly the LTA establishes in its 

clause 6 that the agreement “…shall be valid for a period of 10 years effective from 

commencement date subject to the Supplier’s satisfactory performance.20 As to the claimant’s 

movable and immovable properties this were made since 2005 and by 2014 the claimant continued 

its operation in Mercuria.21  On its part, the award has been on hold for enforcement for over seven 

years.22 

                                                           

20 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 10. 

21 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 24. 

22 Atton Boro Limitted’s Notice of Appeal, 7 November 2016, para. 10. 
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26. Second, there was regularity of the profit and returns. For instance, under the LTA the NHA 

committed to purchase Sanior from Atton Boro at a 25% discounted rate by periodically placing 

purchase orders and, Clause 5 of the LTA stipulated the minimum guaranteed annual order-value.23 

27. Third, both Atton Boro and Mercuria had substantial commitment in the agreement that was 

demonstrated by their initial concession to work on a fixed discount rate. The fourth element is 

that there was undeniably significant contribution to the host state’s development. Mercuria 

through the Ministry of Health announced the success of the NHA workshops which use Sanior, 

Atton Boro’s medicine. 

2.1.2.2  Pursuant to Article 1.1 of the Mercuria-Basheera BIT “Any change in the form of 

an investment does not affect its character as an investment”. 

Article 1.1 of the Mercuria-Basheera BIT provides that “Any change in the form of an investment 

does not affect its character as an investment”. This provides support for stating that the Award is 

a transformation of the claimant investment. This assertion as explained previously should be made 

in the framework of an assessment of the claimant’s investment as a unity. On the basis of the 

foregoing, this statement finds support in the text of the treaty, its context, object and purpose of 

the treaty, and in decision of previous tribunals with similar legal basis and fact patterns.   

2.2  Issue 2: Whether the Claimant has been denied the benefits of the Mercuria-Basheera 

BIT by virtue of the Respondent’s invocation of Article 2 of the BIT; 

28. On 26 November 2016, in its Response to Notice of Arbitration, the Respondent stated that 

the benefits of the BIT are not available to the Claimant. Its claim has no merit because of several 

reasons, both procedural and substantive. 

                                                           

23 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 10. 
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2.2.1  Legal Basis 

29. Article 2.1 of the BIT, which is cited by the Respondent, holds a definitive legal standard for 

such procedure. Mercuria reserved the right to deny the advantages of the Mercuria-Basheera BIT 

to a legal entity if two cumulative conditions are met: (i) if citizens or nationals of a third country 

control such entity; and (ii) if it has no substantial business activities in Basheera. 

2.2.2  Burden of Proof 

30. It is the Respondent who bears the burden of establishing the factual basis and proving that 

the both conditions of article 2.1 of the Mercuria-Basheera BIT are met to properly invoke its 

provisions. Mercuria, though, failed to meet the burden of proof and thus is unable to deny the 

benefits of the Mercuria-Basheera BIT to the Claimant. 

31. Regarding the similar wording in Ukraine-USA BIT, a Tribunal noted in Generation 

Ukraine v Ukraine: 

“In the absence of any competing considerations advanced by the Respondent, the 

Tribunal is satisfied that “third country control” over Generation Ukraine is a 

prerequisite for any purported invocation of Article I(2) by the Respondent. 

Furthermore, the burden of proof to establish the factual basis of the “third country 

control”, together with the other conditions, falls upon the State as the party invoking 

the “right to deny” conferred by Article 1(2). This is not, as the Respondent appears to 

have assumed, a jurisdictional hurdle for the Claimant to overcome in the presentation 

of its case; instead it is a potential filter on the admissibility of claims which can be 

invoked by the respondent State.”24 

32. Thus, the burden to establish the proper factual basis and to prove that the underlying 

conditions are met by the investor falls on the Respondent who invokes the said provision. A mere 

assertion is not enough to deny any company the benefits of this BIT. 

                                                           

24 Generation Ukraine v Ukraine, ICSID Case No. ARB/00/9, Award of 16 September 2003, para. 15.7 
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33. However, contrary to that obligation, a mere assertion was precisely what Mercuria did in 

its own submission. Without referring to any specific evidence or presenting any coherent legal 

argument, it simply noted that that the Claimant “is an investment vehicle controlled by the Atton 

Boro Group, with no commercial activity in the territory of Basheera”25. No facts or further legal 

argumentation was presented before this Tribunal. 

34. Therefore, we request this Tribunal to decide that the Respondent failed to meet its burden 

of proof and thus did not properly invoke the provisions of Article 2.1 of Mercuria-Basheera BIT. 

2.2.3  Substantial Business Activities 

35. While the Claimant does not deny the fact, it is fully owned and controlled by the legal entity 

of a third country, it does not fulfil the second condition in Article 2.1 of the Mercuria-Basheera 

BIT. Claimant conducted substantial business activities in Basheera and therefore does not fall 

into the scope of that provision. 

36. As the definition of “substantial business activities” is not present in the BIT, we have to 

resort to the clarifications provided by the Tribunals in similar cases. In Amto v Ukraine, a tribunal, 

with a view that the aim of provisions on denial of benefits was to limit “exclude from ЕСТ 

protection investors which have adopted a nationality of convenience”26, provided such an 

explanation: 

“Accordingly, 'substantial' in this context means 'of substance, and not merely of form'. 

It does not mean 'large', and the materiality not the magnitude of the business activity 

is the decisive question. In the present case, the Tribunal is satisfied that the Claimant 

has substantial business activity in Latvia, on the basis of its investment related 

                                                           

25 Mercuria’s Response to the Note of Arbitration, para. 5. 

26 Amto v Ukraine, SCC Case No. 080/2005, Award of 26 March 2008 , para. 69. 
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activities conducted from premises in Latvia, and involving the employment of a small 

but permanent staff.”27 

 

37. Similarly, in Pac Rim v El Salvador, the Tribunal decided that the enterprise of the Claimant 

did not have substantial business activities because it “was and is not a traditional holding company 

actively holding shares in subsidiaries but more akin to a shell company with no geographical 

location for its nominal, passive, limited and insubstantial activities.”28 

38. Surely, the Claimant commences business activities in Basheera that were far from 

insubstantial. Despite Respondent claiming that Atton Boro had “no commercial activity in 

territory of Basheera” it did not contest that “Atton Boro rented out an office space, opened a bank 

account, hired a manager and an accountant, and commenced business.”29 The extent of such, its 

activities, albeit indeed not large, meets the standard brought forth in Amto v Ukraine and Pac Rim 

v El Salvador: Claimant had business activities in Basheera that were substantial and material.  

39. Moreover, the Claimant was created not only for commencing business in Mercuria, but “as 

a vehicle for carrying on business in South American and African countries”30. Therefore, it does 

not involve the apparent object and purpose of the denial of benefits clause: Atton Boro was not 

created in Basheera to exploit the benefits of the BIT, but was originally envisioned as a legitimate 

entity for commencing substantial business activities all over the region. 

40. Therefore, Mercuria has no right to deny the benefits of the Mercuria-Basheera BIT to the 

Claimant because it has substantial business activities in Basheera. Thus, we request this Tribunal 

                                                           

27 Ibid. 

28 Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on the 

Respondent's Jurisdictional Objections of 1 June 2012, para 4.75. 

29 Statement of Uncontested Facts, para. 4. 

30 Ibid. 
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to decide that the provisions of Article 2(1) of Mercuria-Basheera BIT could not be invoked by 

the Respondent. 

2.2.4  Conclusion 

41. The claimant request that Tribunal refuses the objection of Mercuria in respect of Article 2 

of the BIT and decides that Atton Boro can use benefits of the Mercuria-Basheera BIT because of 

two reasons. First, Mercuria did not meet its burden of proof under Article 2(1) of Mercuria-

Basheera BIT and thus did not exercise its right to deny the advantages of the BIT to the Claimant. 

Second, as the Claimant has substantial business activities in Basheera, the second condition in 

Article 2.1 is not satisfied, and Mercuria could not invoke the denial of benefits clause. 

2.3  Issue 3: Whether the enactment of Law No. 8458/09 and/or the grant of a license for 

the Claimant’s invention amount to a breach of the Mercuria-Basheera BIT, in particular, 

the Fair and Equitable Treatment standard 

2.3.1  Legal claims and order of analysis 

42. It is Claimant’s submission that the enactment of Law No. 8458/09 and the grant of a license 

to HG-Pharma separately and in conjunction violated the fair and equitable treatment standard 

(herein after referred to as “FET”) provided for in Article 3(2) of Mercuria-Basheera BIT. In 

particular, the Claimant submits that the adoption of the aforesaid law, as well as granting the 

license to HG-Pharma was in violation of legitimate expectations of Atton Borro Limited, and not 

in compliance with the transparency obligation as interpreted by FET. 

43. In particular, it is the Claimant’s position that Mercuria failed to comply with its international 

obligation on the protection of intellectual property rights, in particular those found in the WTO 

Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPs Agreement”). 

44. The analysis will be subdivided as follows. First, legitimate expectations issue is to be 

addressed. Thenm  the Claimant would demonstrate that it had legitimate expectation that 

Mercuria would comply with its international protection of intellectual property rights requirement 
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Finally, the Claimant will show that Mercuria violated its respective obligations. Then, it will be 

shown that the Respondent cannot invoke any treaty-based or customary international law 

defences. 

2.3.2  Legal standard 

45. Article 3(2) of the Agreement between the Republic of Mercuria and the Kingdom of 

Basheera for the promotion and reciprocal protection of investments (hereinafter referred to as 

“Mercuria-Basheera BIT”) stipulates: 

“Investments and returns of investors of each Contracting Party shall at all times be accorded 

fair and equitable treatment and shall enjoy full protection and security in the  territory of the 

other Contracting Party. Neither Contracting Party shall, without prejudice to its laws, in any 

way impair by unreasonable or discriminatory measures the management, maintenance, use, 

enjoyment or disposal of investments in its territory of investors of the other Contracting 

Party.”[emphasis added] 

46. FET standard has been interpreted as a broad and overreaching standard containing different 

elements of protection, including those commonly associated with the minimum standard of 

treatment, the protection of legitimate expectations, non-discrimination, transparency and 

protection against bad faith, coercion, threats and harassment.31 In this particular case, the 

Claimant refers to the legitimate expectations element.  

2.3.3   By enacting Law No. 8458/09 and/or granting the license for the Claimant’s 

invention, Mercuria acted in violation of the legitimate expectations of Atton Borro Ltd. 

47. In order to prove that Mercuria failed to meet the legitimate expectations of Atton Borro Ltd, 

it is necessary to show that (i) Atton Borro Ltd. indeed had legitimate expectations which were 

made in the form of specific representation on the part of the Mercurian government and (ii) that 

                                                           

31 Newcombe, Adnrew. Paradell, Lluis. “Law and Practice of Investment Treaties: Standard of Treatment.” Kluwer, 2009. Page 278. 
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Mercuria in fact violated certain TRIPs provisions, in particular those related to patents protection 

and administration and management of compulsory licenses. 

(i) Legitimate expectations arose on the basis of specific representation made in the form 

of the patent granted to Atton Borro Ltd. 

48. The legitimate expectations arise on the basis of conditions offered by the host state at the 

time of investment.32 It is also uncontested that in order for such legitimate expectations to be 

created, the state conduct has to be specific and unambiguous.33  

49. The Claimant further does not defy the fact that “no investor shall reasonably expect that the 

circumstances prevailing at the time the investment is made remain totally unchanged”34. The 

Claimant’s position is rather that it would still legitimately expect the state to act in compliance 

with its legal obligations, including international ones, and do not act in a way that would constitute 

a breach thereof. 

50. In the present case, the specific representation took a form of Mercurian Patent No. 0187204 

granted on 21 February 1998.35 Upon granting the patent, the government of Mercuria undertook 

an obligation to grant protection to the intellectual property rights of Atton Borro Ltd in a manner 

consistent with its legislation, and international obligations (in the light of the fact that Mercuria 

is a World Trade Organization member, and, therefore, is bound by the provision of the TRIPs 

Agreement. 

51. Lastly, the Claimant submits that Atton Borro Ltd. had legitimate expectations with respect 

to Mercuria respecting its TRIPs obligations. This can be concluded on the basis of the 

interpretation of Mercuria-Basheera BIT. Such interpretation shall be made on the basis of the 

customary principles of international law, inter alia, those embodied in Articles 31-33 of the 

                                                           

32 LG&E International Inc. v. Argentina (Decision on liability, 3 October 2006). Para 130. 

33 Metaclad Corporation v. Mexico (Award, 30 August 2000). Para. 148. 

34 Saluka Investments BV v. Czech Republic (Partial Award, 17 March 2006). Para 305. 

35 Statement of uncontested facts, para 3. 
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VCLT. According to such principles, the provisions of the treaty have to be interpreted on the basis 

of the plain meaning of the terms of the treaty, having regard to the context and object and purpose 

of the treaty.36 Such interpretations shall be seen as holistic exercise and all three elements (text, 

context, object and purpose have to be taken into account). 

52. It is uncontested that the preamble of any treaty is a part of its context, and as well is a 

stipulation of the object and purpose of a given treaty. Fourth recital of the Mercuria-Basheera BIT 

preamble provides: 

“Building on their respective rights and obligations under the Marrakesh Agreement 

Establishing the World Trade Organization and other multilateral, regional, and bilateral 

agreements and arrangements to which they are both parties” [emphasis added]. 

53. Such wording obliges a treaty interpreter to interpret any provision of the given BIT having 

regard to, inter alia, such wording. Interpretation of the FET standard provided for in Article 3(2) 

of the BIT would imply that the investor in question had a legitimate right to expect that Mercuria 

would comply with its WTO obligation and would not act in a manner inconsistent with them. 

Considering the fact that the TRIPs Agreement is an integral part of the Marrakesh Agreement37, 

the BIT parties assumed to comply with obligations, inter alia, contained therein. 

54. Importantly, the aforementioned wording of the preamble in Mercuria-Basheera BIT is not 

present in other BITs  which may be used by the Respondent when referring to any relevant case 

law trying to show that Atton Borro Ltd. could not expect Mercuria to comply with its international 

protection of intellectual property rights obligations. In particular, NAFTA preamble refers solely 

to parties obligations under the General Agreement on Tariffs and Trade.38  

                                                           

36 Vienna Convention on the Law of Treaties of 1969. Article 31(1). 

37 Marrakesh Agreement Establishing the World Trade Organization. Article II(2). 

38 North American Free Trade Agreement, Preamble.  
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55. For these reasons, it is the Claimant’s position that it indeed had legitimate expectations of 

Mercuria respecting its TRIPs obligations. Such expectations arose on the basis of a patent which 

constituted specific representation made the government of Mercuria. 

(ii) Mercuria violated its obligations under Article 31 of the TRIPs Agreement. 

56. In the present dispute, Atton Borro Ltd. recognizes the right of Mercuria to grant compulsory 

licenses subject to the requirements of its domestic legislation and international obligations. The 

Claimant’s submission is, rather, that Mercuria failed to comply with such requirements (stipulated 

by Article 31 the TRIPs Agreement) of  when adopting the relevant legislation and granting the 

license. 

57. The Claimant indicates, inter alia, the following three violations: first,  Mercuria violated 

provisions of TRIPs Article, 31 (b) because no efforts to obtain authorization from the right holder 

on reasonable commercial terms and conditions were made; second, TRIPs Article 31 (f) provision 

has been violated because the government of Mercuria authorized the use of the compulsory 

license to supply to the product in question to the neighboring States; lastly, TRIPs Article 31 (h) 

because Law No. 8458/09 does not contain an obligation to pay an adequate remuneration to the 

patent holder, taking into account the economic value of the authorization and; because the 

compensation ordered by Mercuria’s judiciary payable to Atton Boro for the use of the compulsory 

license by HG-Pharma is not adequate. 

58. Article 31(b) of the TRIPs reads: 

“…such use may only be permitted if, prior to such use, the proposed user has made efforts to 

obtain authorization from the right holder on reasonable commercial terms and conditions and 

that such efforts have not been successful within a reasonable period of time…”[emphasis 

added] 

According to the facts of the case, no efforts to that end have been made. The waiver of the 

aforesaid obligation, contained in the same Article cannot as well be invoked due to the fact that 
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situation could not constitute a national emergency due to the degree of the danger and the fact 

that the license has been used to export the product in question to other states. 

59. Article 31 (f) provides: 

“any such use shall be authorized predominantly for the supply of the domestic market of the 

Member authorizing such use” 

According to the facts of the case, the license was used to supply foreign markets as well, and, 

therefore, in violation of this obligation. 

60. Next, Article 31 (h) stipulates: 

“the right holder shall be paid adequate remuneration in the circumstances of each case, taking 

into account the economic value of the authorization” 

The law enacted by Mercuria did not provide for any remuneration to be paid. Moreover, the 

compensation grated by the court in no way can be seen as adequate, given the amount of previous 

sales and profits made by Atton Borro Ltd. 

2.3.4  Mercuria is not entitled to use treaty-based and/or customary international law 

exceptions. 

61. Finally, it is Claimant’s submission that Mercuria is not entitled to use any defences. With 

respect to its treaty-based defences, those refer only to security exceptions (i.e. at the time of 

military conflict) and are not applicable in the present situation. With respect to customary 

international law exceptions, the Respondent will fail to meet the high threshold of necessity in 

order to demonstrate that its actions were necessary in the meaning of Article 25 of  Responsibility 

of States for Internationally Wrongful Acts. 
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2.3.5  Conclusion 

For the above reasons, Atton Borro Ltd. submits that Mercuria, by enactment of Law No. 

8458/09 and/or the grant of a license for the Claimant’s invention, breached the Mercuria-

Basheera BIT, in particular, the Fair and Equitable Treatment standard contained in Article 3(2) 

thereof. 

 

2.4  Issue 4: Whether Mercuria is liable under Article 3 of the BIT for the conduct of its 

judiciary in relation to the enforcement proceedings 

62. The republic of Mercuria violated its obligation to provide fair and equitable treatment to 

investment pursuant article 3.2 of the BIT in relation to the conduct of its judiciary. 

63. Under Article (4) of the ILC Draft Article on State Responsibility it states that the conduct 

of any state organ shall be considered as an act of that state under international law, whether the 

organ exercises legislative, executive, judicial or any other function. A state is thus responsible in 

international law for the conduct of its organs, including the Judiciary. 

64. The complainant would like to submit that the respondent has failed to provide fair and 

equitable treatment to the investment as the court has conducted undue delay in resolving the 

dispute with the government and hence denying the complainant justices to have his interest 

protected by the court, the complainant submits that the period of seven years since the initiation 

of the dispute in court and even failure by the court to resolve the dispute within that period is 

unreasonable and can’t be justified by any clear reasons by the respondent and it has caused the 

complainant to continue to suffer huge loss out of his investment, the complainant would like to 

make reference to the arbitral tribunal to the investment dispute between  Chevron Corporation 

and Texaco Petroleum Company v. The Republic of Ecuador39 where the tribunal found that:  

                                                           

39 Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador, PCA Case No. 34877, 
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“court congestion must be temporary and must be promptly and effectively addressed 

by the host state if it is to act as a defense to an otherwise valid breach of denial of 

justice claim … the tribunal notes in this respect that, once delay has become 

unreasonable and a breach of the BIT has been completed, a decision issued after that 

date cannot affect the liability of the state for the undue delay” 40 

  

65. With that regard the complainant assert that the court has conducted undue delay to resolve 

the dispute and even within that period of seven years the respondent has done nothing to address 

the court delay to resolve the dispute therefore it is clear that the period of seven years is 

unreasonable to have an investment dispute pending in court an act that amount to denial of justice 

to protect the investors’ interest. 

66. The complainant also submit that the Respondent has failed to provide fair and equitable 

treatment to investment pursuant to Article 3.2 of the BIT by failure to provide effective means of 

enforcing rights to its domestic institution as agreed by both parties under the BIT41, failure by the 

investor to have his rights enforced by the court for a period of seven reveals the absence of 

effective court system to enforce the rights of the investors in the country, In Chevron v Ecuador42 

the Tribunal fleshed out the distinct standard it created for effective means clauses in several ways 

First, a State must establish judicial systems and laws that work effectively in a given case and 

allow investors' claims to be adjudicated without "indefinite or undue delay, By this the Tribunal 

stated it meant that the Ecuadorian legal system must thus provide foreign investors with means 

of enforcing legitimate rights within a reasonable amount of time’’ In this case the government of 

Mercuria has failed to provide an investor with the effective means of enforcing his rights within 

a reasonable period of time and the investor have ended up having his dispute pending in court for 

                                                           

40 Id. 272 

41 Refer the Third Recital of the Preamble of the BIT 

42 Supra Note 1  
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seven years, to that effect it is the complainant submission that the respondent has failed to provide 

fair and equitable treatment to its investors and therefore breaches its obligation under the BIT.  

67. This position was also upheld by the Tribunal in White Industries v India43 the tribunal stated 

that it had “no difficulty in concluding that the Indian judicial system’s inability to deal with 

White’s jurisdictional claim in over nine years, and the Supreme Court’s inability to hear White’s 

jurisdictional appeal for over five years amounts to undue delay and constitutes a breach of India’s 

voluntarily assumed obligation of providing White with ‘effective means’ of asserting claims and 

enforcing rights.” 

2.5  Issue 5: Whether termination of the Long-Term Agreement by the Respondent’s 

National Health Authority amounts to a violation of Article 3(3) of the BIT. 

68. The claimant submits that the termination of the Long-Term Agreement by the Respondent’s 

National Health Authority amounts to a violation of Article 3(3) of the BIT. 

2.5.1  There is privity of contract between the claimant and the respondent 

2.5.1.1  The Acts of NHA are attributable to Mercuria.  

69. Given that the Mercuria-Basheera BIT does not have any provision regarding attribution, the 

former should be determined, as done by case law44, through the application of customary rules of 

international law, that are reflected in the International Law Commission (ILC) Draft articles on 

Responsibility of States for Internationally Wrongful Acts.  

70. Pursuant the mentioned Draft articles, there are three types of conducts that can be attributed 

to a State: 1) Conducts of organs of the State (Article 4 of the ILC Articles); 2) Conducts of persons 

                                                           

43 White Industries Australia Ltd. v. India, UNCITRAL (India-AustI. BIT), Award, 1 3.2.33 (Nov. 30, 2011), 

available at http://www.iareporter.com/downloads/2012 0214 

44 E.g. Jan de Nul v. Egypt. 
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or entities exercising elements of governmental authority (Article 5 of the ILC Articles); 3) 

Conduct directed or controlled by a State (Article 8 of the ILC Articles). 

2.5.1.1.1  The Acts of NHA are attributable to Mercuria because the NHA is an organ of 

the State (Art. 4 ILC Articles) 

71. The claimant submits that the NHA is an organ of the State pursuant to article 4 of the ILC 

Articles. In the mentioned provision, the reference to a “State organ” covers all the individual or 

collective entities which make up the organization of the State and act on its behalf.45 The NHA 

meets both criteria the structural because it a public corporation set up by the central government 

and funded by national taxation46, also the functional criteria because it has as a purpose to pursue 

its goal of securing universal healthcare for people, as envisioned by the Constitution of 

Mercuria.47 

 

2.5.1.1.2  The Acts of NHA are attributable to Mercuria because the NHA is public entity 

having exercised governmental authority functions (Art. 5 ILC Articles) 

72. In the alternative, the claimant submits that the NHA is an entity exercising elements of 

governmental authority. For this purpose, according to article 5 of the ILC articles, it has to fulfill 

two conditions: the act must be performed by an entity empowered to exercise elements of 

governmental authority and; the act itself must be performed in the exercise of governmental 

authority.  

73. The first condition is fulfilled because the NHA is an entity that exercises elements of 

governmental authority, this is securing health care which it does through the publication of reports 

that assess health concerns providing guidance for health public policies and by implementing 

                                                           

45 2001 Commentary to Article 4 of the ILC Articles, para 1.  
46 Procedural Order No. 3, 28 August 2017. 

47 Statement by the Minister for Health Mr. Joseph Bell concerning the five-year health plan 1999-2004, 

January 19 2004, para. 2. 
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health public policies, e.g. the negotiation of public-private agreements to guarantee the supply of 

medicines.  

74. The second condition is also fulfilled because it the NHA was empowered to exercise 

elements of governmental authority in the negotiation, conclusion and termination of the LTA. 

75. First, the overall purpose of negotiating the LTA was, for the NHA, to be able to purchase 

Sanior from Atton Boro at a 25% discounted rate by periodically placing purchase orders to 

address the public health concern of increasing incidence of greyscale in Mercuria.48 

76. Second, the NHA was empowered in previous occasions to negotiate partnership agreements 

with the claimant as a part of long term health plan, precisely the Mercuria Comprehensive 

HIV/AIDS Partnership was concluded as a part of the Ministry of Health of Mercuria five-year 

health plan (1999-2004)49;  

77. Third, public statements by the President of Mercuria supports that the NHA was empowered 

to negotiate for the government the LTA with the claimant. Specifically, a couple of month prior 

to the negotiations of the LTA the President published a message on twitter stating that “Mercuria 

will do away with red tape and roll out the red carpet for investors.”50 It is an uncontested fact that 

The President of Mercuria typically uses his verified twitter account to announce or comment on 

new government policies. It is followed by over 40 million users, and has come to be regarded by 

many as a primary source of information regarding government activity51 and; 

78. Finally, in the framework of the renegotiation of the LTA the Minister for Health and the 

President of Mercuria met privately with the Director of the NHA. Newspapers carried reports that 

the agenda for the meeting was to resolve budgetary problems that had arisen in several 

                                                           

48 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 6. 

49 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 8. 

50 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 8. 

51 Procedural Order No. 3, 28 August 2017. 
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government healthcare programs. The reports alluded to a reliable source close to the Director.52 

One Month after this meeting the NHA terminated the LTA, citing unsatisfactory performance by 

Atton Boro.53 

2.5.1.1.3  The Acts of the NHA are attributable to Mercuria because the NHA has not acted 

upon the instruction of the State (Art. 8 of the ILC Articles) 

79. To the extent that the tribunal finds that neither Article 4 and 5 of the ILC Articles are 

applicable, the claimant submits that the negotiation, conclusion and termination of the LTA are 

acts in control or direction of the State. For this international jurisprudence requires fulfilling the 

“effective control test” that requires: general control of the State over the person or entity and a 

specific control of the State over the act the attribution of which is at stake54. 

80. In regard to the first condition of the test, we reiterate that the NHL is was set up by 

Mercuria’s central government55 and, that it is an uncontested fact that the NHL is politically 

accountable to the government of the State and that it is funded by taxation.56  

81. Concerning the second condition, the claimant submits the same arguments as the ones 

provided for the application of Article 5 of the ILC Articles. Highlighting that for the Yukos v 

Russia tribunal, a statement by the President which put forward the nations’ benefit and interest 

with a certain action, constituted proof that the agency acting accordingly did so under the control 

of the Government.57 

                                                           

52 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 16. 

53 Procedural Order No. 1, 10 January 2017, Statement of uncontested facts, para. 17. 

54 Jan de Nul v. Egypt, p.173. 

55 Statement by the Minister for Health Mr. Joseph Bell concerning the five-year health plan 1999-2004, 

January 19 2004, para. 2. 

56 Procedural Order No. 3, 28 August 2017. 

57 Final Award, Yukos v Russia, 2014, para. 1472. 
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2.5.2  The wording of Article 3(3) of the BIT when referring to “any obligation” 

encompasses a broad range of obligations including contractual obligations. 

82. Article 3(3) of the Mercuria-Basheera BIT states:  

Each Contracting Party shall observe any obligation it may have entered into with 

regard to investments of investors of the other Contracting Party.  

 

83. The text of this provision is broad, including “any obligation” entered into with regard to the 

investment. Any obligation encompasses a broad range of obligations including contractual 

obligations. This understanding had been affirmed by several arbitral tribunals in interpreting 

umbrella clauses. For instance, the tribunal in Noble Ventures v Romania stated that the reference 

to any obligation in the applicable provision for that case was mostly referring to contractual came: 

… considering the wording of Art. II (2)(c) which speaks of 'any obligation [a party] 

may have entered into with regard to investments', it is difficult not to regard this as a 

clear reference to investment contracts. In fact, one may ask what other obligations 

can the parties have had in mind as having been 'entered into' by a host State with 

regard to an investment. The employment of the notion 'entered into' indicates that 

specific commitments are referred to and not general commitments, for example, by 

way of legislative acts. This is also the reason why Art. II (2)(c) would be very much 

an empty base unless understood as referring to contracts (Emphasis and underlined 

added)58 

 

84. One limitation that Article 3(3) does impose is that the obligation has to be entered into “with 

regard to the investment”. In this sense, It is very clear that the NHA “entered into” the LTA with 

the claimant “with regard to the investment”. Specifically, with regard to the claimant patent of 

                                                           

58 Final Award, Noble Ventures v Romania, ICSID Case No. ARB/01/11, 12 October 2005, para. 51. 
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Valtervite in Mercuria to be able to be able to purchase Sanior from Atton Boro at a 25% 

discounted rate by periodically placing purchase orders to address increasing incidence of 

greyscale in Mercuria.  

2.6    Request for Relief 

Atton Borro requests the tribunal to find that: 

Declare that the Respondent is liable for violations of the BIT, including failure to accord 

fair and equitable treatment to the Claimant and failure to observe its  obligation towards 

the Claimant’s investment;  

2. Order the Respondent to pay damages to the Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 1,540,000,000;  

3. Find that Claimant is entitled to all costs associated with these proceedings, including all 

legal and other professional fees and disbursements;  

4. Order payment of pre-award interest and post-award interest at a rate to be fixed by the 

Tribunal; and  

5. Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 

 

 

 

 

.  
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