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STATEMENT OF FACTS 

  

In April 1998, Atton Boro Limited (Atton Boro) was incorporated by Atton Boro Group as a wholly 

owned subsidiary in Basheera and a number of patents were assigned to that, including the 

Mercurian patent for Valtervite. Atton Boro.1  

From 1998 to 2016, Atton Boro has had between 2 and 6 permanent employees (e.g. manager, 

accountant, commercial lawyer, patent attorney) working in Basheera managing its portfolio of 

patents registered in South America and Africa, and providing support for regulatory approval, 

marketing, and sales as well as legal, accounting and tax services for Atton Boro Group affiliates.2 

In May 2004, Following a protracted negotiation process and evaluation of competing offers, the 

NHA and Atton Boro entered into a Long-Term Agreement.3  

Atton Boro delivered its first consignment by June 2005. By the end of 2006 about a third of all 

greyscale patients were being treated.4 As the number of patients coming into care grew, the order 

value doubled with each quarter in 2007. In early 2008, the NHA informed Atton Boro that it would 

need to renegotiate the price. Atton Boro wrote back reassuring the NHA that it had built capacity 

to meet the rising demand, and offered a further discount of 10% for the remaining period of the 

LTA. The NHA rejected this offer, and demanded an additional discount of 40%, stating that it 

would be compelled to terminate the agreement if its terms were not met.5 

On 10 June 2008, the NHA terminated the LTA. Atton Boro invoked arbitration against the NHA 

under the LTA. In January 2009, a Tribunal seated in Reef passed an award in favour of the 

Claimant.6 On 3 March 2009, Atton Boro filed enforcement proceedings before the High Court of  

Mercuria.7 

On 10 January 2012, the Parliament of Mercuria passed the Commercial Courts Act directing the 

High Court to constitute special benches that could expeditiously dispose of commercial matters. In 

September 2013, a ruling by the Supreme Court of Mercuria clarified that benches constituted under 

the Commercial Courts Act had jurisdiction only to hear original commercial suits and not 

                                                           
1 PO1, Statement of Uncontested Facts, para. 860 
2 PO2, para. 1510 
3 Facts, para. 890 
4 Facts, para. 900 
5 Facts, para. 920 
6 Facts, para. 930 
7 Facts, para. 935 
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enforcement proceedings. All enforcement matters were returned to be heard before regular benches 

of the Court.8  

On 10 October 2009, the President of Mercuria promulgated National Legislation for its IP Law, 

which introduced a provision allowing for the use of patented inventions without the authorization 

of the owner.9  

In November 2009, HG-Pharma, a Mercurian generic drug manufacturer, filed an application before 

the High Court under the new provision, seeking grant of a licence to manufacture Valtervite. The 

Court heard the matter through a fast-tracked process and granted HG-Pharma a licence on 17 April 

of 2010 to manufacture Valtervite.10 In 2009-2010, royalty rates in Mercuria for drugs to treat 

incurable, non-fatal diseases ranged from 0.5% to 3% of revenue,11 however, the Court fixed the 

royalty to be paid to Atton Boro at 1% of total earnings.12 Atton Boro has not received any payment 

under the license.  

By 2014, Atton Boro had lost nearly two-thirds of its market and finally in February 2015, the head 

of Atton Boro’s Mercuria division announced that the company would no longer be dealing in 

Mercuria.13  

Regards to following aforementioned facts, Claimant was left with no other option than to initiate 

this arbitration to seek compensation for its loss and filed its Request for Arbitration on 7 November 

2016. 

 

 

 

 

 

 

                                                           
8 Facts, para. 940 
9 Facts, para. 945 
10 Facts, para. 950 
11 PO2, para. 1590 
12 Facts, para. 950 
13 Facts, para. 960 
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SUMMARY OF ARGUMENTS 

 

This Tribunal has jurisdiction over any claims in relation to the Award, because by the meaning of 

Art 1(1)(c) of the BIT, the Award crystallized Atton Boro’s rights under the LTA and as such formed 

parts of its original investment. (I) further, Art (2) of the BIT cannot apply in this case, because the 

two cumulative conditions for a denial of the benefits are not met, the host state had not given a 

timely notice and the denial of the benefits clause can only operate prospectively. (II)  

Subsequent of enactment of law and granting compulsory license, respondent has indirectly 

expropriated the claimant’s property and violated fair and equitable treatment standard. Atton Boro 

contends that the implemented measures have substantially deprived claimant’s use of the patent, 

the expropriation of claimant’s property was unlawful, and the measures adopted were not 

necessary. In addition, Respondent has breached the legitimate expectation of the claimant and 

infringed the procedural law of granting compulsory license established under Art 31 (i) and (j) of 

TRIPS agreement and did not respect to procedural process established under the amendment of IP 

law. (III) 

Mercuria is liable under Art. 3 of the BIT for the conduct of its judiciary in relation to the 

enforcement proceedings of the Award. In this process, respondent had violated FET standard 

through the denial of justice, breach the investor's legitimate expectation, infringement of due 

process and failing to provide effective means. In addition, Mercuria had breached its obligation to 

providing Full Protection and Security. (IV) 

 

Mercuria has violated its obligation under article 3(3) through the unilaterally termination of the 

LTA, because firstly Art. 3(3) of the BIT transforms to the contractual obligations of Mercuria and 

secondly NHA is an entity that acting on behalf of the state of Mercuria, and therefore, Respondent 

is responsible for the wrongful acts occurred by NHA. (V) 

As a last part, Claimant submits that it is entitled to any financially assessable damage including 

losses and profits caused as a consequence of the violation valued at no less than USD 

1,540,000,000. Respondent should be ordered to pay damages of claimant’s losses for the breach of 

BIT through its wrongful act related to: (1) unlawful Expropriation, (2) infringement of protection 

standards, and (3) deprived profits of the Award regards to unreasonable delay of enforcement 

proceeding. (VI) 
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Arguments 

 

I. The Tribunal have jurisdiction over any claims in relation to the Award and the 

Award crystallized Atton Boro’s rights under the LTA.  

 

Atton Boro submits that Article 1(1) of the BIT includes a broad definition of investment that 

includes “every kind of asset” having economic value. To illustrate this definition, Atton Boro 

points to various investment types specifically listed as protected under Article 1(1), including 

“claims to money” and “rights, conferred by law or under contract”.14 Atton Boro contends that 

it has made an investment within the meaning of Article 1(1)(c) of the BIT since it is the owner of 

a “claim to money,” including rights under the Award. This would be considering in consistent 

with the principle that investment must be examined holistically and not separated into artificial 

components.  

It should be noted, Atton Boro does not allege that its rights under the Award represent an 

investment in itself, but rather that the Award is a part of the original investment, as found by the 

tribunal in Saipem15:   

"The rights embodied in the ICC Award were not created by the Award but arise out of the 

Contract. The ICC Award crystallized the parties' rights and obligations under the original 

Contract.16 

Accordingly, the tribunal in Saipem did not consider the arbitral award in isolation.17 Rather, 

following a line of jurisprudence including the decision on jurisdiction in CSOB v. The Slovak 

Republic, the tribunal looked globally at all the elements of Saipem’s operation (including the 

underlying contract), and concluded that there was an investment for purposes of both the BIT and 

the ICSID Convention.18 In addition, The ATA tribunal, following ‘the standards in Saipem, then 

held that the arbitral award was part of an ‘entire operation’ that qualified as an investment.19 

In the present case, The Award is so inextricably linked to the LTA that any determination as to 

whether Atton Boro holds and investment under the BIT cannot be made without reference to the 

LTA. If the underlying transaction is an investment within the meaning of the BIT, the mere 

                                                           
14 Record, paras. 995 -1005  
15 Saipem S.p.a. v. Bangladesh 
16 Saipem, para. 127 
17 Mistelis, para. P. 13 
18 CSOB v. Slovak, Para. 50 
19 ATA v. Jordan, paras. 113-115; Demirkol, P. 58 
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embodiment or crystallization of rights arising thereunder in an arbitral award can transform it into 

an investment.20 

The tribunals in White Industries21, Mondev22, Chevron23, and Frontier Petroleum Services24 

employed similar reasoning. In those decisions, the tribunals characterized arbitral awards as 

"continuing" an investment under a contract. The tribunal in the Chevron declared “Once an 

investment is established, it continues to exist and be protected until its ultimate disposal 'has been 

completed”25 

The Respondent has cited the recent decision in GEA Group v. Ukraine in support of its argument 

that Atton Boro’s rights pursuant to the Award are not a covered investment for the purposes of 

the BIT. However, the Claimant notes that the statement made at paragraph 161 of the GEA Award, 

("the ICC Award - in and of itself - cannot constitute an 'investment'. Properly analyzed it's a legal 

instrument which provides for the disposition of rights and obligations arising out of the Settlement 

Agreement and Repayment Agreement (neither of which was itself an 'investment'...) was obiter 

dicta in light of the tribunal's finding that neither the Settlement Agreement nor the Repayment 

Agreement were "investments" for the purposes of the Germany-Ukraine BIT.26 While, in the 

present case, the underlying contract of the Award is an investment itself. 

As declared by the tribunal in White Industries case “… the conclusion expressed by the GEA 

Tribunal represents an incorrect departure from the developing jurisprudence on the treatment of 

arbitral awards to the effect that awards made by tribunals arising out of disputes concerning 

"investments" made by "investors" under BITs represent a continuation or transformation of the 

original investment.”27 

In response to Mercuria’s allegation concerning the nature of the LTA, Atton Boro submits in the 

event that the Tribunal considers the “inherent meaning” of the term “investment”, Atton Boro 

argues that it has nonetheless made a relevant "investment" measured by this meaning. 

As regards the requirement that the investment make “contribution” to the host state, it notes that 

the LTA was part of the long term and mutually profitable cooperation, which initiated by the 

                                                           
20 Kaufmann Kohler. P. 168 
21 White v. India, paras. 4.1.25 - 4.1.27 
22 Mondev v. USA, para. 127; Demirkol, P. 66 
23 Chevron v. Ecuadure, para. 250 
24 Frontier v. Czech, para. 525 
25 Chevron v. Ecuadure, para. 250 
26 GEA Group v. Ukraine, para. 161 
27 White v. India, para. 7.6.8 
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parties for preventing the spread of Greyscale in the Mercuria.28 In the light of the Atton Boro’s 

commitment to supply the agreed amount of Sanior according to the LTA, Atton Boro set up its 

manufacturing unit in Mercuria and for operating this project it invested substantial technical, 

financial and human resources in the project.29 Consequently, Sanior was successfully deployed 

across healthcare centers and was in progressively greater demand in Mercuria with each passing 

year. Even, anticipating a further upsurge, Atton Boro scaled up its operation in Mercuria to ensure 

timely supply of the required quantities of medicine.30 

With respect to the “duration” element, Atton Boro states that according to clause 6 of the LTA, 

the contract was supposed to last for 10 years. However, after four years the agreement was 

terminated unilaterally by the NHA. 31 The LTA was carried out for four years and during the first 

2 years, by the end of 2006, a third of all Greyscale patients were being treated using Sanior. 

Accordingly, this agreement is a kind of long-term agreement, which has a certain duration.32 

As regards “risk”, the Claimant asserts that it assumed substantial risk by operating manufacturing 

units and even developing the production line in the territory of Mercuria. Additionaly, the subject 

of the LTA, the Sanior, contains the active ingredient, Valtervite, for which Atton Boro held the 

Mercurian Patent No. 0187204 granted on 21 February 1998.33 This patent was always on the risk 

of compulsory license by the host state, which ultimately came true and had been expropriated 

unlawfully by the Respondent. 

Accordingly, the Claimant concludes that rights under the Award constitute part of its original 

investment (i.e., being a crystallization of its rights under the LTA) and, as such, are subject to 

such protection as is afforded to investments by the BIT. 

In the alternative, however improbable, that the Tribunal should not declare itself competent to 

consider the claims in relation to the Award, considering the broad consent of the parties to the 

investment arbitration according to Article 8 of the Mercuria-Basheera BIT, it should declare 

groundless the objections to jurisdiction by the Respondent. 

The Claimant argues that the consent to investment arbitration can have a different scope in the 

dispute settlement clause of each individual investment treaty. Interpreting the scope of the 

relevant consent is thus crucial for the determination of whether a particular dispute could be 

                                                           
28 Record, paras. 890 - 895 
29 Record, para. 900 
30 Record, para. 915 
31 Record, para. 895 
32 Record, paras. 905 - 910 
33 Record, paras. 850 - 890 
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invoked before investment treaty tribunals. 

According to Article 8 of the BIT “any dispute between an investor of one contracting party and 

the other contracting party arising out of or in relation to this agreement or the existence, 

interpretation, application, breach, termination, or invalidity thereof, shall, failing settlement 

through amicable negotiations, be settled by arbitration”34 

By referring to the phrase “in relation to this agreement”, Atton Boro submits that the contracting 

parties have chosen 'broad consent" about the extent of the disputes within the meaning of the BIT. 

The broad consent of the parties provides an unlimited consent, granting jurisdiction over any 

dispute in connection with the investment. As long as the connection with the investment is 

establishd, broad consent provides jurisdiction, which is not restricted to disputes arising out of 

the investment.  

In a recently published article, Douglas confirms again that in case of broad consent ‘there is no 

restriction upon the source of obligations that form the basis of the investor’s claim’.35 He even 

states that a violation of obligations under domestic law or international customary or conventional 

law can be invoked in this framework. 36  

As a result, Claimant respectfully requests the tribunal to declare that it has jurisdiction over the 

claims in relation to Award. This is because the Award is a representation of the original 

investment. Further, the Award is completely related to the investment and meet the requirement 

of Article 8 of the BIT. 

 

II. Article (2) of the Mercuria-Basheera BIT (“BIT”) cannot apply in this case because 

the conditions for its application do not exist. 

Claimant submits that Atton Boro fully benefits from the protection of the BIT, because first of 

all, the cumulative conditions for a denial of the benefits through Art 2 of the BIT are not met, host 

state had not given A timely notice and finally the effect of denial of the benefits clause had not 

been considered properly.37 

 

                                                           
34 Record, para. 1140 - 1160 
35 Demirkol, P. 57 -58 
36 Demirkol, P. 57 -58 
37 Paulsson, Jurisdiction and Admissibility 
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A. The claimant argues that Atton Boro had not met none of the requirements of Article 2 

of the BIT. 

 

Atton Boro submits that Article 2 of the BIT would be inapplicable since the two cumulative 

conditions (especially the second one), which are necessary for the Mercuria to exercise its right 

are not met.38 

Art 2(1) of the BIT states that: “Each Contracting Party reserves the right to deny the advantages 

of this Agreement to: a legal entity, if citizens or nationals of a third state own or control such 

entity and if that entity has no substantial business activities in the territory of the Contracting 

Party in which it is organized”39 

In this sense, according to ECT Investment Arbitral Decisions for instance the Plama case40, in 

exactly similar situations, the Tribunals found that legal interpretation of the word “and” lead us 

to understand that the options, which were liked by “and”, are cumulatively necessary.  This 

interpretation could be supported by Article 31 of the VCLT, which states, “A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the 

treat in their context and in the light of its object and purpose.”  Thereby the Claimant stated that 

the word “And” clearly indicate that both of these conditions should be satisfied in order to give 

the parties the right to deny the advantages of the Agreement. 

In addition, Claimant represents that the burden of proof is on Mercuria, the party relying on Art. 

2, to show that the two conditions of application are satisfied. 

In any case, the Claimant stress that the BIT does not provide a definition of “substantial business 

activities”. If the VCLT were applied, the term “substantial” would not be a synonym of “large”, 

as the decisive question would be the materiality and not the magnitude of the business activity. 

This is the interpretation provided by arbitral case law.41 Atton Boro  has indeed conducted 

substantial commercial activities in Basheera, since it rented out an office space in said territory, 

opened a bank account, hired a manager and an accountant42, thereby fulfilling the conditions 

described in arbitral case law. Further, from 1998 to 2016, Atton Boro limited has had between 2 

and 6 permanent employees (e.g. manager, accountant, commercial lawyer, patent attorney) 

working in Basheera and providing support for regulatory approval, marketing, and sales as well 

                                                           
38 de Swart, The Use of Mailbox Companies; van & Knottnerus, A gateway to ‘treaty shopping’; Schreuer, Nationality 

of Investors; Chaisse, The Treaty Shopping Practice; Nikièma, Definition of Investor  
39 Record, para. 1030 
40 Plama v. Bulgaria, para. 143 
41 Pac Rim v El Salvador, para. 4.72 
42 Record, paras. 860, 865 
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as legal, accounting and tax services.43  These facts clearly demonstrate that Atton Boro is 

controlled by manager of Basheera and has strong substantial business activities in this state.  

In conclusion, it results from the above that the cumulative conditions for the application of Art. 2 

are not met and the Respondent’s objection must fail. 

 

B. Claimant represents that Art. 2 is just a reservation of right, which must affirmatively be 

exercised to deny benefits at least before arising the dispute. 

 

The Claimant contends that where a Contracting State wishes to deny the advantages of the BIT 

to a legal entity under Art. 2, that State must first exercise its right to deny such advantages that it 

intends to do so.44 To determine whether this provision demands any action by the state, the 

Tribunal in Plama Vs. Bulgaria looked to the ordinary meaning of the terms “reserves the right” 

in Art. 17(1) of the ECT45 which is mentioned exactly in Art. 2 of the BIT, per the guidance of 

Art. 31(1) of the VCLT. In the Tribunal’s view, the term ‘reserves the right’ is ‘unambiguous’ and 

requires the right of denial to be exercised by the State.46 This view is also mentioned by Tribunal 

in in Interim Awards on Jurisdiction in the Yukos cases47.  

 

The tribunals in both Plama and Yukos reasoned that, if Art. 17(1) of the ECT were intended to 

operate automatically, the drafters could have easily adopted suitable wording to such effect. As 

an example of such alternative language, they cited the ASEAN Framework Agreement on 

Services, which provides that ‘the benefits of this Framework Agreement shall be denied to a 

service supplier who [is] not engaged in substantive business operations in the territory of Member 

State(s).48 

 

Other tribunals have similarly concluded, or at least assumed, that a host State must act to invoke 

the denial-of-benefits clause, whether the governing instrument was the ECT or another treaty.49 

Indeed, in a number of cases, the respondents appear not to have contested this point.50 

 

                                                           
43 Record, para. 1510 
44 Gastrell and Le Cannu, Procedural Requirements of ‘Denial-of-Benefits’; Núñez-Lagos and García Olmedo, The 

invocation of “denial of benefits clause” 
45 Mistelis and Baltag, Denial of Benefits and Article 17 of ECT 
46 Plama v. Bulgaria, para. 144 
47 Yukos v. Russian, para. 456  
48 ASEAN, Art VI 
49 AMTO v. Ukraine, para. 62; Ascom v. Kazakhstan, para. 745  
50 Liman v. Kazakhstan, para. 224; Ulysseas v. Ecuador, para. 124; Pac Rim v. El Salvador, para. 4.18; Rurelec v. 

Bolivia, para. 212 
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Moreover, to validly exercise the right to deny benefits to an investor, a host state must provide 

the investor with prior notice of the denial.  

  

In conclusion, consequently, the claimant submits that Art. 2 of the BIT only applies if a state 

invoked that provision to deny benefits to an investor at least before a dispute otherwise arose; and 

that it did so only on 26 November 2016, more than 12 years after the Claimant made its investment 

in Mercuria and more than one month after the notice of arbitration. Therefore, the Mercuria did 

not apply the invocation of denial of the advantage in the proper time.   

 

C. claimant states that the right of denial of benefits only operates prospectively. 

 

In any event, even assuming that the Mercuria has effectively exercised its reserved right to deny 

the benefits of the BIT to the Claimant, the Mercuria does not challenge that such exercise can 

only operate prospectively and cannot have a retroactive effect, i.e. it can only have effect on new 

wrongful acts occurring after the date on which the reserved right has been effectively exercised, 

as opposed to the mere continuation of previous wrongful acts. 

On the question of prospective or retrospective effect, The Tribunal in Plama Vs. Bulgaria, again 

referred to the two factors listed above (Object and Purpose; Investors Legitimate Expectations) 

and, bringing these factors together reasoned that: 

 

“[i]f . . . the right’s exercise had retrospective effect, the consequences for the investor would 

be serious. The investor could not plan in the ‘long term’ for such an effect (if at all); and 

indeed such an unexercised right could lure putative investors with legitimate expectations 

only to have those expectations made retrospectively false at a much later date.”51 

 

In addition, Following Plama, the next Arbitral decisions to address the timing of the effect of 

Article 17(1) of the ECT came in the Yukos Cases52, Liman Vs. Kazakhstan53 and Ascom Vs. 

Khazkhstan54.  

 

In conclusion, claimant concludes that an exercise of the right to deny benefits could operate only 

prospectively—that is, to deny benefits to an investor from the date of the State’s denial forward. 

                                                           
51 Ibid, para 162 
52 Yukos vs. The Russian Federation, Award, 2014 
53 limon vs. Kazakhstan 
54 Ascom vs. Kazakhstan, Award, 2013 
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III. the enactment of Law No. 8458/09 and the grant of a license for the Claimant’s 

invention amount to a breach of the Mercuria-Basheera BIT, in particular, the 

Fair and Equitable Treatment standard 

 

A. Granting compulsory license and enactment of law has been caused to indirect 

expropriation. 

 

The argument to demonstrate that Claimant’s property has been expropriated will be made in three 

equal parts. Firstly, Claimant submits that the “substantial deprivation test” formulated in 

Metalclad55, shows that the issuance of the compulsory license amounted to “taking” of Claimant’s 

property and then Claimant will demonstrate that this “taking of property” amounted to indirect 

expropriation. (A).  

Secondly, Claimant submits that the indirect expropriation is unlawful (B). Accordance the 

Mercuria-Basheera BIT provides in Article 6(2), Claimant argues that Respondent failed to satisfy 

the criteria, namely the requirement of public argues (B.1) and adequate compensation (B.2).  

 

Thirdly, Claimant contents that the measures taken by respondent did not complied with the 

conditions set down for the operation state of necessity, accordance Article 25 of the Articles on 

State Responsibility (ILC). 

1. The compulsory license has substantially deprived Claimant’s use of the patent. 

 

Claimant submits accordance article 1(d)56 of the Mercuria-Basheera BIT it had made an 

investment through the intellectual property rights including patents which was expropriated by 

the respondent implemented measure and must furnish appropriate compensation. 

 

Claimant asserts that the amendment of law and granting compulsory license has caused 

substantially deprivation of claimant’s use of the patent, subsequently indirect expropriation of the 

patent as the investment.  

the ICSID tribunal in CMS v Argentina (2005) endorsed the concept of “substantial deprivation”57 

as determinative for establishing whether the level of deprivation suffered by the Claimant 

constituted a taking. The tribunal determined that the essential question which had to be 

determined was whether the enjoyment of the property had been neutralized. 

                                                           
55 Metalclad v. Mexico, para. 103 
56 Record, para. 1005 
57 CMS v. Argentina, para. 262 
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However, in the present case, the definition of expropriation in the BIT is broad in scope; Article 

6(2) does not restrict expropriation to expropriating measures: it includes “any measures having 

similar effects in the territory of the other Contracting Party”. This definition is broad enough to 

encompass the concept of “substantial deprivation” found by the tribunal in CMS v Argentina.  

 

To be more documented, the issue of whether a compulsory license amounts to indirect 

expropriation has been discussed extensively by Paulsson and Douglas. They consider that there 

are two primary stages of analysis for indirect expropriation: 

 

 the “magnitude of the interference to the investor’s property” by the host state’s 

actions, and the determination of whether the taking or interference amounts to 

indirect expropriation, with reference to the relevant investment treaties.58 

 

 Regarding the degree of interference caused by the compulsory license, the tribunal in Methanex 

(2005) found that whether the degree of interference caused by the compulsory license can be 

classified as indirect expropriation is directly related to a number of factors, namely: (a) the scope 

and duration of the compulsory license, (b) the parties authorized to invoke the compulsory license, 

and (c) the amount of remuneration paid to the patent holder. 

 

As the matter of the scope, a patent is a legal monopoly granted to a particular investor, providing 

it with the exclusive right to develop and profit from an invention. The effect of the compulsory 

license is to breach this monopoly, allowing other actors or market players to benefit from the 

invention. The issuance of the duration, the compulsory license is limited until greyscale was no 

longer a threat to public health59, as the matter of fact that the patent was assigned to claimant in 

199860 and the protected duration of the patent is over the 20 years, therefore, the greyscale 

treatment technology is no longer protected technology, as the technology becomes freely 

available in the market. The overall value of the investment has depreciated as a result of the 

compulsory license. As the matter of the party, HG-Pharma, a Mercurian generic drug 

manufacturer which never invested a dime into risky R & D61 was totally immature to manufacture 

                                                           
58 Paulsson and Douglas, P. 145- 158 

 
59 Record, para. 950  
60 Record, para. 860  
61 Record, para. 965  
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such a significant drug in the circumstances that a little error would cause irrecoverable effects. 

On this basis, the degree of the interferences is well-established.  

 

With respect to the definition of expropriation in the Mercuria-Basheera BIT focuses on the effects 

of measures to determine whether expropriation has occurred. This view also highlighted in “sole 

effect” doctrine which based on Article 6 (2) of the Mercuria-Basheera BIT focuses on “having 

similar effects in the territory of the other Contracting Party” asserts that it is the effect of the 

governmental action rather than its purpose or intent which is the sole determining factor in 

determining whether expropriation has occurred.  

 

The undeniable effect of the implemented measures by the respondent, Atton Boro had lost nearly 

two-thirds of its market share to the generic FDC pill. Several distributors with whom Atton 

Boro had long-standing relationships began indicating their intention to switch to the more cost 

effective alternative once the extant contracts with Atton Boro expired62. Thus, the compulsory 

license has significantly limited Claimant’s economic activities in Mercuria. The impact of the 

compulsory license not only undermines Claimant’s ability to earn a certain level of return to 

match the investment made into the patented technology but also diminishes the value of the 

investment. 

  

2.  The Expropriation of Claimant’s Property is Unlawful. 

 

Article 6(2) of the Mercuria-Basheera BIT states four circumstances in which expropriation is 

lawful: in conformity with all legal provisions and procedures, for the public purposes, on a non-

discriminatory basis and against full and effective compensation. Claimant will demonstrate that 

neither the public benefit requirement (a) nor that of compensation (b) has been satisfied. 

 

a. The issuance of the compulsory license does not satisfy the public benefit 

requirement. 

 

Article 6(2) of the Mercuria-Basheera BIT makes it clear that foreign investments shall not be 

expropriated except in exceptional circumstances for the public benefit. Claimant submits that the 

respondent has failed to satisfy the public purposes standard when issuing the compulsory license. 

The Mercuria-Basheera BIT does not provide any clarifications as to what for the public purpose 

                                                           
62 Record, para. 960 
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means, therefore the Claimant suggests turning to other international agreements, such as the WTO 

Agreement which Mercuria and Basheera are members of the WTO, the TRIPS Agreement and 

all other covered agreements such as the Doha declaration are binding on both states. 

 

 Article 31 of the TRIPS Agreement provides for the exceptional circumstances in which a 

compulsory license may be issued to patented technology. Article 31(a) TRIPS states that every 

authorization for compulsory licensing should be considered on its own merits. In paragraph (b) 

of Article 31 TRIPS, it is stated that only in circumstances of a “national emergency” or 

“circumstances of extreme urgency” can the requirement to obtain permission from the patent 

holder be waivered.  

 

Paragraph 5(b) of the Doha Declaration states that members have the right to grant compulsory 

licenses and to determine on what grounds they should be issued. However, in paragraph 5(c) of 

the Doha Declaration this discretion is clarified (limited). It lists “HIV/AIDS, tuberculosis and 

malaria and other epidemics” as examples of what constitutes a national emergency. Though the 

declaration makes clear that the listed examples of public emergences are not exhaustive, it is 

nevertheless difficult to classify greyscale as an epidemic. 

 

Regarding national emergency, should be remind that all of the information and data related to the 

national emergency of the Mercuria is based on the National Health Authority Mercuria report and 

its demographic which could not regard as the uncontested facts, and Mercuria must establish the 

emergency situation under reliable and authentic sources, due to NHA report naturally is in favor 

of the Mercuria.  

 

Even the NHA report could be trustworthy, accordance the annual report of NHA, the researchers 

described the disease as chronic, non-fatal and incurable. None of these elements qualify as an 

epidemic crisis. These medical conditions are not comparable to the list of national emergencies 

found in paragraph 5(c) of the Doha Declaration.  

 

 The fact that the websites of three neighboring States of Mercuria carried letters from their 

respective government offices expressing gratitude for the greyscale medicines received in the 

form of humanitarian aid from Mercuria 63makes difficult to reconcile with the respondent’s claim 

                                                           
63 Record, para. 955 
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that there is a national health emergency in Mercuria. If there were indeed a national emergency, 

the likelihood is that the greyscale treatments would be stockpiled and kept for use in Mercuria.  

  

Moreover, under article 25 of the Draft Articles on State Responsibility, Claimants contend that 

the necessity defense should not be applied here because the measures implemented by Mercuria 

were not the only means available to respond to the crisis.  

 

b. The compensation offered by Respondent is inadequate. 

 

 Even if the public benefit standard is satisfied, Claimant submits that the expropriation is still 

unlawful because the compensation offered by the High Court of Mercuria not satisfies Article 

6(2) and 6(3) of the Mercuria-Basheera BIT. 

 

Article 6(2) states that the compensation must be “immediate full” and “effective”. Article 6(3) 

provides more detail about the amount of compensation and the timing of payment, that it should 

be paid without delay and carry interest from the date of expropriation until the date of payment. 

 

Article 31(h)-(j) of the TRIPS Agreement also contains rules regarding compensation, “adequate 

remuneration”64 “subject to judicial review or other independent review by a distinct higher 

authority” 65 “Any decision relating to the remuneration shall be subject to judicial review”66  

Following the enactment of law on 10 October 2009, HG-Pharma has invoked the compulsory 

license from November 2009. the High Court of Mercuria fixed 1% royalty from of total earning 

Claimant submits that the compensation offered is in breach of the Mercuria-Basheera BIT and 

International Law. 

 

The royalty offered by the High Court of Mercuria are at a lower rate than the royalties which 

embodied on the BIT, regardless of the value of the investment, Patent No. 0187204. The Royalties 

offered to the claimant do not take into account the market value of Patent No. 0187204, prior to 

the compulsory license being issued.  

 

Further, Article 4(3) requires that the compensation will carry “interest from the date of 

expropriation until the time of payment at a commercially reasonable interest rate”. The interest 

                                                           
64 Art. 31 of TRIPS, part (h) 
65 Art. 31 of TRIPS, part (i) 
66 Art. 31 of TRIPS, part (j) 
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from the date of expropriation, November 2009, until the date of payment (at present an 

unspecified time) has not been offered to Claimant. And also, there is no evidence which shown 

that Mercuria is taking any measures to being paid the compensation. Therefore, Respondent is in 

breach of Article 6(2) and 6(3) of the Mercuria-Basheera BIT by failing to provide adequate 

compensation including interest to Claimant following the issuance of the compulsory license. 

 

In summary, Claimant submits that the enactment of law and subsequently issuance of the 

compulsory license issued amounts to an indirect expropriation of Claimant’s property, namely 

Patent No. 0187204.  

 

3. The amendment of law and granting compulsory license was not necessary to safeguard 

the health of Mercuian people.  

 

Claimant submit that respondent have failed to establish the state of the necessity. Because the 

Treaty does not define what is to be understood by necessity. The specific meaning of these 

concepts and the conditions for their application must be searched for elsewhere, for this reason, 

to invoke the necessity situation must be referred to customary international law.67 In order to 

International Law Commission drafts (ILC) must be applied. In light of the article 25 of ILC68, 

requirements for being exempted from wrongful acts due to necessity situation are introduced.  

The tribunals in CMS v. Argentina and Sempra v. Argentina have followed Enron tribunal’s view 

which upheld that:  

“…. This is what makes necessary to rely on the requirements of state of necessity under 

customary international law, as outlined above in connection with their expression in Article 25 

of the Articles on State Responsibility, so as to evaluate whether such requirements have been 

met in this case.”  69 

Based on; Claimant challenges that the cumulative requirement stipulated in customary 

international law has not been met. The compulsory license and enactment of law were not 

the “only means” (a.) respondent has contributed to worsened the situation (b.) 

 

                                                           
67 Jose E.Alvarez and Kathryn Khamsi 
68 Article 25 of ILC 
69 Enron. v. Argentine, para. 333 
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a. The compulsory license and enactment of law were not the “only means”. 

  

Under the article 25(1) two requirement cumulatively must be met, first the implemented measure 

must be the only means and the measure does not impair an essential interest of the investor. These 

requirements must be applied collectively, if one of these requirement has not been met, invocation 

of the necessity would not be possible.  

Claimant submits that respondent have failed to meet both of these requirements. The enactment 

of law and issuance compulsory license was not the “only means” of Mercuria to confront with 

greyscale. In early 2008, the NHA informed Atton Boro that it would need to renegotiate the price 

for Sanior, stating that it had “grossly underestimated the number of greyscale cases in Mercuria” 

and needed to supply medicines for nearly twice the number of patients. Atton Boro wrote back 

reassuring the NHA that it had built capacity to meet the rising demand. Therefore, Atton Boro 

was dealing well with the greyscale and by the end of the 2006, about a third of all greyscale 

patients were being treated using Sanior70  and also Atton Boro had enough discretion to 

comprehend the affordability of the drug for the patients, due to offered a further discount of 10% 

for the remaining period of the LTA.71 Therefore, another means for Mercuria to prevent from 

spreading the greyscale was available, if it did not unilaterally terminated the LTA.  

Regarding second requirement, even the measure was the only means but the interest of the 

investor must not be impaired, as the tribunal in CMS72  and Sempra73 and Enron74 came to 

conclude that the interest of the investors are affected by the invocation of article XI, the necessity 

plea was not precluded on this count.75 In the present case, Atton Boro has lost two-third of its 

market and its relation with other distributers is at risk. So the measures taken by the respondent 

has impaired investor’s interest.  

 

b. Respondent has contributed to worsened the situation. 

 

Claimant alleges that respondent by its own consideration labeled the situation as the “emergency 

state”, while accordance art. 25(2) (b) of ILC drafts, it was its own blame which has worsened the 

                                                           
70 Record, para. 900 
71 Record, para. 920 
72 CMS v. Argentina (1), para. 358 
73 Sempra. v. Argentine, para. 391 
74 Enron. v. Argentine, para. 342 
75 Argentine crisis and foreign investor, P. 400 
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situation by incorrect and inappropriate policies. Regarding the requirement of article 25 (2) (b) of 

ILC the tribunal in Enron states:  

“… While the government had the duty to prevent the worsening of the situation and 

could not simply leave events to follow their own course, there is no convincing 

evidence that the events were out of control or had become unmanageable.” 76 

 

As the tribunals in Enron and Sempra found that the government must not neglect the duty to 

prevent the worsening of the situation, otherwise the article 25 (2) (b) of ILC would be applied. 

As the tribunal in CMS represent that:  

 

“The Tribunal observes that government policies and their shortcomings 

significantly contributed to the crisis and the emergency and while exogenous 

factors did fuel additional difficulties they do not exempt the Respondent from its 

responsibility in the matter.” 77 

 

Claimant alleges that the government has worsened the situation. For this reason, based on the 

World Health Organization’s study - published in 198578-   the incidence of greyscale and it’s 

increasing was predictable but it did nothing till eight years late. In 199379 for the first time the 

disease attracted the attention of government, to be more accurate first practical response of 

Mercuria’s government has taken place in 200380 . The claimant argues that World Health 

Organization’s study was clear enough to make the Mercuria’s government assure that the 

greyscale was a serious disease to take any measure for struggling with. Such a long period delay 

in dealing with the greyscale worsens the situation. 

 

 On the other hand, claimant asserts that the government by unilaterally termination of the LTA 

has worsened the situation. After the conclusion the LTA, by the end of 2006 about a third of all 

greyscale patients were being treated using Sanior81. Based on uncontested facts, however the 

greyscale was increasing but the efforts to confront with was going to be successful, Atton Boro 

has predicted the situation and was going to set up more manufacture unit in Mercuria82  even by 

                                                           
76 Enron. v. Argentine, para. 307 
77 CMS v. Argentina (1), para. 329 
78 Record, para. 1300 
79 Record, para. 1305 
80 Record, para. 1315 
81 Record, para. 900 
82 Record, para. 915 
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references to the NHA annual report 2006, it was estimated that nearly 50% of all adults were 

getting themselves tested every six months, as compared to just over 17% in 2003. 83. Therefore, 

based on the uncontested facts, the problem was completely manageable and predictable for the 

government. But by unilaterally termination of the LTA, also it has worsened its situation.  All the 

alleged claims related to the emergency were only based on NHA report which is an authority of 

Mercuria and would not be necessarily correct. In sum, Claimant submits that the government 

policies and shortcomings worsened the situation. 

  

If the tribunal found the respondent did not met heavy burden of proof the requirement of article 

25 ILC articles, then the article 27 of ILC articles would be applied.  Tribunal in CMS provides:  

 

“the plea of state of necessity may preclude the wrongfulness of an act, but it does 

not exclude the duty to compensate the owner of the right which had to be 

sacrificed. Still more stringent are the requirements of emergency under Argentine 

case law as discussed above.”84 

 Claimant alleges that to be paid compensation for any material loss caused by the measures 

adopted, in accordance with Article 27 of the Articles on State Responsibility, as it does not allow 

for the permanent repudiation of rights or necessary compensation. 

 

B. Respondent has breached its obligation to provide fair and equitable treatment to 

Claimant’s investment. 

 

On the basis of the arguments on the indirect expropriation of Claimants property, it can be 

concluded that Respondent by granting the compulsory license has acted contrary to the 

requirements of fair and equitable treatment (FET) under the Treaty. Claimant submits to the 

Tribunal that regardless of the satisfaction of the tribunal on the matter of expropriation, there are 

other grounds on the basis of which Respondent is in breach of its obligations under Article 3 of 

the Mercuria-Basheera BIT, which entitles Claimant to FET and full protection under the treaty. 

 

Claimant argues that the grant of a compulsory license is contrary to the principles of FET as 

required by the Article 3 of the BIT, namely legitimate expectations (1), and due process (2). 

 

 

                                                           
83 Record, para. 905 
84 CMS v. Argentina (1), para. 388 
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1. The grant of a compulsory license has interfered with Claimant’s legitimate 

expectations. 

 

Respondent’s Measures Violated Claimant’s Legitimate Expectations Rooted in the official 

statement by the Mercuria’s Minister of Health, its grant of the Valtervite patent (No. 0187204) to 

the Atton Boro and its International Commitments Under TRIPS. 

 

Numerous tribunals have stressed that the legal framework as it existed at the time of making the 

investment was decisive for any legitimate expectations. In National Grid v Argentina, the 

Tribunal said: 

 

“This standard protects the reasonable expectations of the investor at the time it 

made the investment and which were based on representations, commitments or 

specific conditions offered by the State concerned. Thus, treatment by the State 

should ‘not affect the basic expectations that were taken into account by the foreign 

investor to make the investment.”85 

 

The Claimant contends that, in the case at hand, did not exist any provisions allowing the use of 

patented inventions without the authorization of the owner in the Mercuria legal framework at the 

time that Atton Boro started its investment to in Mercuria. the Respondent, contrary to its duty 

which is to be aware of its legal order which forms the basis of legitimate expectations that must 

be taken into account in future reforms, enacted the new Intellectual property law for which the 

claimant challenges the way that law was amended. It is clearly obvious the government amended 

the law deliberately somehow that in any case it would be interpreted in its favor. Section 23 C in 

Law No. 232/76, section 4 (d) provided some grounds for obtaining compulsory license but after 

that it went on the circumstances that in any case would not be applicable in favor of investor86 . 

Therefore, Mercuria frustrated Atton Boro’s legitimate expectations that it would respect and 

protect the patent of the right holders. With respect to the “Statement by the Minister for Health” 

87concerning the five year health plan of Mercuria, we can see that Mr. Joseph Bell the Minister of 

Health of Mercuria is intended to induce foreign investors to make an investment in the 

Pharmaceuticals sector by giving them specific assurance. Referring to the words of the Minister: 

                                                           
85 National Grid v. Argentine, para. 173 
86 Record, para. 1415 
87 Record, P. 39 
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The success of these programs buttresses the view that public-private partnerships 

must be at the forefront of our strategy to tackle critical diseases. A stable, 

progressive Intellectual Property Right regime is essential to such endeavors. 

Patents are the cornerstone of the innovative pharmaceutical industry because of 

distinctive features of the drug development life-cycle. Rather than abridge these 

rights through myopic measures, Mercuria reaffirms its commitment to empower 

and engage right holders in order to pave the way forward and secure access to 

healthcare for all."  

 

This specific representation by a senior government official of Mercuria created many expectations 

for Atton Boro. Claimant decided to sign a contract with NHA exactly 10 months later after issuing 

this statement by the government of Mercuria. 

Furthermore, When Claimant was granted Mercurian Patent No. 0187204 on 21 February 1998 by 

the Mercuria IP Office, it was implicit in the granting of the patent that Claimant would have the 

right to enjoy the economic benefits of the patent for an exclusive period of 20 years. However, 

before the expiration of the protection intended by the law, the Mercurian court issued a 

compulsory license, which has expropriated Claimants property. The Mercuria government has 

breached Claimant’s legitimate expectations, which during the patent protected period.  

 

Article 31 of TRIPS allows for compulsory licenses to be issued under exceptional conditions. 

Article 31(b) of TRIPS states that a government or third parties authorized by a government must 

have tried to obtain a patent on “reasonably commercial terms” prior to issuing the compulsory 

license. With respect to Patent No. 0187204, however, there is no evidence that the Mercurian IP 

Office did so. On the contrary, the High Court of Mercuria offered Claimant royalties only after 

the compulsory license had been issued and granted to HG-Pharma. 

 

Moreover, Article 31 (i) and (j) TRIPS requires that any decision relating to the authorization of 

granting a compulsory license and also any decision relating to the remuneration provided in 

respect of such use shall be subject to judicial review or other independent review by a distinct 

higher authority in the territory of the country which issuing the license. In this case, not only the 

respondent deprived Atton Boro from accessing to such means, but also Atton Boro has not 

received any payment under the license yet. 
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2. Respondent has violated the Claimant’s procedural rights and has not satisfied 

internationally recognized standards of due process.   

 

Claimant submits that lack of a fair procedure, or serious procedural shortcomings, are important 

elements in finding a violation of the FET standard.  

The Claimant states that the Law No. 8458/09 has not predicted any provisions for the purpose of 

appealing to the court decisions. This is clearly against the procedural propriety. The fair procedure 

is an elementary requirement of the rule of the law and a vital element of the FET. Professor 

Schreuer and Professor Dolzer stated that this duty may be violated not only by the courts but also 

through legislative or executive action.88 

In this case, the Respondent has breached the FET standard by failing to predict the right to appeal 

to the court decisions in the aforementioned Law. 

The claimant challenges that the respondent breached its own amendment of law. Accordance 

Section 23 C in Law No. 232/76, sub-section 4 (c) the applicant must have capacity to undertake 

the risk in providing capital and working the invention. Referred to uncontested fact HG-Pharma 

never invested a dim into risky R&D89. On this ground, capacity of HG-Pharma to take into such 

a risk as the one of the condition for granting compulsory license has not been considered and 

investigated by the High Court of Mercuria, which creates another ground for breach of the due 

process of law.  

As mentioned previously, Mercuria frustrated the legitimate expectation by infringement of Article 

31 (i) and (j) of TRIPS, it also causes to breach of the due process of law.  

Significantly, Article (3) of the Mercuria-Basheera BIT accords fair and equitable treatment as a 

substantive requirement encompassing due process of law and avoidance of arbitrary measures. 

Thus, the minimum international standards of due process should be followed in the process of 

issuing a compulsory license, requiring Respondent to make available acceptable procedures for 

reasonable notice and a reasonable opportunity for interested persons to present facts and 

arguments in support of their positions. This is manifestly not the case here. 

In conclusion, the claimant submits that respondent has breached its international obligations with 

respect to expropriation, fair and equitable treatment. Respondent is also in breach of its 

international law obligations with regard to the TRIPS Agreement. 

 

                                                           
88 Dolzer & Schreuer, P. 154 - 156 
89 Record, para. 965 
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IV. Mercuria is liable under Art. 3 of the BIT for the conduct of its judiciary in 

relation to the enforcement proceedings of the Award. 

 

Atton Boro claims that in relation to the unreasonable delay of over seven years in disposing of 

enforcement proceedings of the Award, Mercuria has violated its protecting obligations including: 

violation of Fair and Equitable Treatment standard and Full Protection and Security.90 

 

A. Mercuria had violated Fair and Equitable Treatment standard through its judiciary 

conduct in relation to enforcement proceeding of the Award. 

 

Art. 3(2) of the Mercuria-Basheera BIT states: “Investment shall at all times be accorded fair 

and equitable treatment.” 

In relation to breaching of FET, Mercuria has responsibility through (1) denial of justice, (2) 

legitimate expectations, (3) due process and (4) effective means. 

 

1. Denial of justice 

 

In regard to the relevance between the fair and equitable treatment and denial of justice, In Lowen 

Group Inc v USA tribunal held up: “it has long been recognized that a denial of justice may give 

rise to a breach of the FET requirement.” 91 

 

Claimant alleges that the respondent denied the justice by a seven-year undue delay in enforcement 

of an award.92 In enforcement proceeding such a long time process just originated from granted 

numerous adjournments,93 From 2009 till 2012, no decision was made by the court, and after 3 

years the NHA just again requested for amendment, on 27 March 2012, Claimant objected against 

amendment, then on 30 April 2012, The NHA requested the Court to grant an extension of 4 weeks.  

 Each time that claimant objected to procedural law, the court remained silent94 and Pursuant the 

Record, in each year almost 2 times, the matter was not heard due to lengthy arguments in other 

cases.95 

                                                           
90 Kaufmann-Kohler, Commercial Arbitration Before International Courts and Tribunals; Rosenfeld, Bridging the Gap 

between Investment and Commercial Arbitration   

91 Loewen v. USA, para. 137 
92 Francioni, Access to Justice; Paulsson, Denial of Justice in International Law  

93 Record, paras 210-240 
94 Record, paras. 205, 265 
95 Record, paras. 215, 240, 270, 280, 340 
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In conclusion, undue and unreasonable delay would be established. Consequently, the respondent 

denied the justice which leading to a breach of the FET requirement in international law.  

2. Legitimate Expectation 

 

Atton Boro submits that it has long been recognized that the FET requirement in international law 

requires the host State to provide to investments treatment that does not affect the legitimate 

expectations of investor. 

 

Atton Boro submits that Mercuria had violated investor's legitimate expectation through its 

obligation related to the New York Convention. Mercuria is a party to the New York Convention 

and provisions of that are binding upon this state as a matter of international law. 

 

Art. 3 of New York Convention represents that: “Each Contracting State shall recognize arbitral 

awards as binding and enforce them in accordance with the rules of procedure of the territory 

where the award is relied upon, under the conditions laid down in the following articles…” 

 

At the time of the making investment, Atton Boro had a legitimate expectation that, if an award 

arbitration arose, Mercuria would abide by its treaty obligations concerning any resulting award 

pursuant to the New York Convention. However, seven years’ delay in proceeding enforcement 

clearly shows that Mercuria had breached its obligations pursuant to Art. 3 of New York 

Convention. 

 

In conclusion, Atton Boro submits that Mercuria breached the investor's legitimate expectation as 

a main element of FET standard.  

 

3. Due Process 

 

Claimant also submits that due process is another vital element of FET. Further, Tribunals have 

held in a number of cases that lack of a fair procedure, or serious procedural shortcomings, were 

important elements in finding a violation of the FET standard. 
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In supporting to this statement, claimant refers to Tribunal’s view in Waste Management: "[T]he 

minimum standard of treatment of FET is infringed by conduct if the conduct [...] involves a lack 

of due process leading to an outcome which offends judicial propriety."96 

In supporting this argument, Atton Boro refers to the exhibit 1. Based on facts of this exhibit, the 

Court in many time granted extensions of time at the request of respondent. 97 Furthermore, in 

many times, “Atton Boro submitted that the NHA’s absence from court without good reason had 

breached Mercurian procedural law, but the Court remained silent about it.”98  

In conclusion, Atton Boro represents that breaching the Mercurian procedural law in many times 

by NHA is a clear violation of due process and FET in enforcement proceeding. 

4. Effective Means  

  

FET is the standard with the highest practical relevance and no single frozen version of that exists. 

Every type of clause has to be interpreted in accordance with Art. 31 of VCLT, duly taking into 

account its context and, as appropriate, its history.99  

 

According to Art. 31(2) of VCLT, the interpretation of obligations of contracting parties in the 

BIT shall be comprised with the preamble of the BIT.  

The preamble of the BIT provides that: “Recognizing the importance of providing effective means 

of asserting claims and enforcing rights with respect to investment under national law as well as 

through international arbitration”100 These sentences clearly have established “effective means” 

standard and have stipulated positive obligation for the respondent to provide any effective means 

to the claimant of asserting its rights.101 

Based on mentioned statement, Atton Boro contented that Mercuria has breached FET standard, 

because it has not afforded investors access to effective means to enforce their rights.  

                                                           
96 Waste Management v. Mexico, para. 98 

97 Record, paras. 215, 250, 330 
98 Record, paras. 235, 265, 320 
99 Dolzer, & Schreuer 
100 Record, para. 980 
101 Karreman and Dharmananda SC, Time to Reassess Remedies for Delays Breaching ‘Effective Means’; Wirth, 

"Effective Means" Means?  
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Regarding to support this argument, claimant points out the same wording of effective means 

standard which appears in Article II (7) of the Treaty between the United States of America and 

the Republic of Ecuador. 

Based on statement of respondent in response to the notice, “Atton Boro’s claim is based solely 

on pendency or mere delay of proceedings, and therefore must fail.”102 Furthermore, “Mercuria 

contends that Atton Boro’s claim in relation to the enforcement of the Award falls far short of the 

high threshold for constituting an internationally wrongful act on the part of a national court.”103 

If Tribunal accept these statement, claimant submits that the effective means standard is Lex 

specialist and is a distinct and potentially less demanding test, in comparison to denial of justice 

in customary international law”104. this implies that Mercuria’s claim on having overburdening 

judiciary will not excuse it from responsibility for undue delay, but rather it is a demonstration of 

a systemic problem within its domestic judiciary. 

ultimately, claimant depends on the conclusions of the Chevron tribunal that stated: "For any 

means of asserting claims or enforcing rights to be effective, it must not be subject to indefinite or 

undue delay. Undue delay in effect amounts to a denial of access to those means....”105 therefore 

by recognizing the importance of providing effective means standard, Mercuria had presumably 

committed itself under the bit to provide the investor with means of enforcing rights within 

reasonable amount of time. 

Moreover, it is suggested by the white management tribunal106 that Regular and extensive delays 

that evidence a systemic problem within the domestic judiciary might be sufficient of themselves 

to establish a breach of the effective means standard. 

Therefore, claimant states that Mercuria's failure to enforce the Award constitutes a breach of the 

effective means obligation under the BIT. 

In conclusion of this part, Atton Boro requests the tribunal to find a violation of fair and equitable 

treatment in enforcement proceeding of the Award. 

 

                                                           
102 Record, para. 515 
103 Record, para. 510 
104 Chevron v. Ecuador, para. 242 
105 Chevron v. Ecuador, para. 250 
106 Waste Management v. Mexico 
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B. Mercuria had breached its obligation to providing Full Protection and Security for 

claimant related to enforcement proceeding of the Award. 

 

Claimant first of all submits that the obligation to provide Full Protection and Security is wider 

than physical protection and security, and requires a host state, firstly, to keep its judicial system 

available and functioning for the investor to bring its claims and second, that the claims would be 

properly examined in accordance with domestic and International Law by an impartial and fair 

court. 

 

Tribunal's view in CME v. Czech107, Siemens v. Argentina108 and Parkerings v. Lithuania109 show 

that full protection and security was understood to go beyond protection and security ensured by 

the police. It is not only a matter of physical security; the stability afforded by a secure investment 

environment is as important from an investor’s point of view.  

 

In Claimant’s view, the fact that the High Court of Mercuria indulged every delay tactic employed 

by the NHA, granted adjournments for the asking and entertained applications110clearly show the 

action of Mercuria judicial system does not offer an appropriate procedure that enable an investor 

to vindicate its rights. 

 

Claimant also relies upon Lauder v. Czech111 for the proposition that the obligation to accord full 

protection and security to an investment extends to the host state’s ability to furnish the investor 

with an “effective and efficient judicial system” thereby enabling the investor to obtain a timely 

and proficient adjudication of its rights. 

 

In conclusion, Claimant represents that the failure of investor to obtain redress had made a 

violation of the principle of full protection and security.  

 

As a result of three mentioned arguments, Claimant requests Tribunal to declare that Mercuria has 

breached its different protecting obligations in relation to the enforcement proceedings of the 

Award. 

 

                                                           
107 CME v. Czech, para. 613  
108 Siemens v. Argentina, para. 303 
109 Parkerings v. Lithuania 
110 Record, E. 1 
111 Lauder v. Czech, para. 314 
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V. Mercuria has violated the BIT by failing to observe its obligation under article 3(3) 

through the unilaterally termination of the Long-Term Agreement. 

 

Atton Boro claims that Mercuria has violated its obligation under art. 3(3) of the BIT relating to the 

so-called “Umbrella Clause” regarding to unilaterally termination of the LTA. Due to, the breaches 

of contractual obligations become a breach of the BIT by way of Art. 3(3), which has to be regarded 

as an “umbrella clause” (A) for this reason, the broad interpretation would be regarded in the textual 

frame. Also, the acts of NHA are attributable to the Respondent State (B). 

 

 A. Art. 3(3) of the BIT transforms to the contractual obligations of Mercuria.  

 

Atton Boro asserts that through the LTA, it had made an investment in the territory of the Mercuria, 

but due to unilaterally termination of the LTA, the Mercuria is responsible for breach of article 3(3) 

of the BIT, which accordance treaty interpretation transforms to contractual obligation  

With respect to treaty interpretation, article 31 of Vienna Convention on the Law of Treaties 

(VCLT) must be applied: 

"A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose." 

Based on, the article 3(3) will be analyzed from the textual frame (a) and in light of object and 

purposes (b).  

a. The textual frame of the Article 3(3) of the BIT provides broad interpretation.  

 

 Claimant asserts that the ordinary meaning of the specific languages of the art. 3(3) is clear and as 

the tribunal in SGS v. Philippine concluded112 this clause means what is says.113 Article 3 (3) of 

Mercuria - Basheera BIT  provides:  

 “Each Contracting Party shall observe any obligation it may have entered into 

with regard to investments of investors of the other Contracting Party.” 

In relation to “shall observe” this phrase is clear and straightforward that contracting party were 

intended to create obligation not only restricted to obligation which may made by treaty, but also 

                                                           
112 Antony - Umbrella Clauses. P. 611 
113 SGS v. Philippine., para. 119 
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obligation was made beyond the BIT’s provisions. As it was cited in Noble Ventures v. 

Romania114.With respect to the “ entered into” On the other hand, the Tribunal in SGS v. Pakistan 

found the language “commitments entered into” broad enough to encompass unilateral obligations, 

including municipal acts and administrative measures.115 Considering the word “investment”, the 

respondent is bound by the specific commitments with regard to the investment not general 

commitment, as the tribunal in Noble Ventures v. Romania invoked.116 Importantly, the phrase “any 

obligation” remains no doubt for covering all the obligation which state has been bound by them, 

due to the  resemblances of art. 3(3) of the present case with the wording of Netherlands-Poland 

BIT  and US-Romanian BIT, claimant refer to the tribunal’s decision in Noble Ventures v. Romania 

and Eureko B.V. v. Poland: 

 

"Any" obligations is capacious; it means not only obligations of a certain type, but 

"any"- that is to say, all - obligations entered into with regard to investments of 

investors of the other Contracting Party.117 

 

In Noble Ventures v. Romania tribunal came to this conclusion:  

“ In the present case, the formulation adopted at Art. II(2)(c), which is even more 

general and straightforward than that in the bilateral investment treaty that fell to 

be considered in SGS v. Philippines, clearly falls into the category of the most 

general and direct formulations tending to an assimilation of contractual 

obligations to treaty ones; not only does it use the term “shall observe” but it refers 

in the most general terms to “any” obligations that either Party may have entered 

into “with regard to investments”. 118 

 

By reason, on the facts of the present case, as was appeared from what followed, the claimant 

alleges that because of the broad inclusion of Art. 3(3), contractual obligation is under protection 

of the BIT.  

 

 

                                                           
114 Nobel ventures v. Romania, para. 51 
115 SGS v. Pakistan, paras. 163-166. 
116 Nobel ventures v. Romania, para. 51 
117 Eureko v. Poland, para. 246. 
118 Nobel ventures v. Romania, para. 60 
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b. The object and purpose of the art. 3(3) entail interpretation in favor of the investor.  

 

The object and purpose rule also supports such an interpretation.  claimant submits that Art. 3(3) of 

the BIT transform contractual obligations through the object and purpose of the art. 3(3) of the 

BIT.  

Since two contracting party of a bilateral investment treaty create a provision as the art. 3(3) in their 

BIT, they did not intend to be bound just through their national law, they meant to establish 

international responsibility for the breach of any contractual obligation. The host State may incur 

international responsibility by reason of a breach of its contractual obligations towards the private 

investor of the other Party.119 The tribunal in SGS v. Philippine is in line with :  

“It is legitimate to resolve uncertainties in its interpretation so as to favour the 

protection of covered investments.” 120 

As it was resounded by the tribunal in Salini v. Jordan.121 Thus it is against of the object and purpose 

of the art. 3(3), if it would not interpreted on behalf of the claimant, as an investor.122 For this 

reason, the tribunal in Salini v. Jordan upheld that:  

“Such an interpretation runs counter to the general principle of effectiveness 

(“effet utile”) and for that reason also ought to be set aside.” 123 

 

With respect to the principle of effectiveness (effect utile) in Eurekob v. Republic of Poland case, 

Tribunal represents that: 

"It is a cardinal rule of the interpretation of treaties that each and every operative 

clause of a treaty is to be interpreted as meaningful rather than meaningless. It is 

equally well established in the jurisprudence of international law, particularly that 

of the Permanent Court of International Justice and the International Court of 

Justice, that treaties, and hence their clauses, are to be interpreted so as to render 

them effective rather than ineffective."124 

Moreover, in Noble Ventures v. Romania case, Tribunal says that:  

                                                           
119 Nobel ventures v. Romania, para. 54 
120 SGS v. Philippine, para. 116  
121 Salini v. Jordan, para. 95 
122 Grane & Bombassaro, Umbrella Clause, para. 13 
123 Salini v. Jordan, para. 95 
124 Eureko v. Poland, para. 248 
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 "The object and purpose rule also supports such an interpretation... Considering, 

as pointed out above, that any other interpretation would deprive Art. II (2)(c) of 

practical content, reference has necessarily to be made to the principle of 

effectiveness…”125 

In the present case, the provisions of the BIT should interpret in an effective way, behalf of the 

investor and any other interpretation would deprive of practical content. 

In conclusion, accordance the ordinary meaning of article 3(3) of the BIT and the interpretation of 

that in the light of the object and purpose, claimant asserts that the respondent failed to observe 

binding commitments, including contractual commitments, which it has entered into with regard to 

investments. Thus, it has breached the BIT’s provision and it is responsible for breach of contractual 

obligation.  

 

B. Mercuria is responsible for violations have been committed by NHA: 

 

With regard to the question of attribution, the Claimant contends that, in so far as the purported 

violations have been committed by NHA, Respondent is responsible for unilateral termination of 

the LTA. The Claimant argues that the actions and omissions affecting its rights related to 

investment are attributable to an entity owned and operated by the Republic of Mercuria. National 

Health Authority (NHA), is not only owned by Mercuria, but it is also under the control of the 

Respondent and operates as an arm of the State for the purposes of securing universal healthcare of 

Mercuran people.  

Accordingly, as a State entity, its wrongful acts or omission must be attributed to the State. 

Therefore, the Claimant submitted that: First, NHA is a State entity and the actions and omissions 

by it are imputable to the State (1), Second, LTA is not a mere commercial contract (2) and Finally, 

in any case Mercuria is responsible for failure to protect of Atton Boro from NHA adverse action 

and unilaterally termination of LTA (3). 

1. NHA is a State entity and the actions and omissions by it are attributable to the 

Mercuria. 

 

Since the Mercuria-Basheera BIT contains no criteria dealing with the attribution to the State of 

acts or omissions undertaken by such State entities, subdivisions or agencies, the tribunal should 
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look to the applicable rules of international law and customary international law in deciding whether 

a particular entity is a state body. 

 Under customary international law, a state is responsible for all its organs. This principle of 

attribution follows from the concept of the unity of the state and applies to organs at all levels and 

regardless of the position of the organ in the state’s administrative organization.126 These standards 

have evolved and been applied in the context of the law of State responsibility. Here, the test that 

has been developed looks to various factors, such as ownership, control, the nature, purposes and 

objectives of the entity whose actions are under scrutiny, and to the character of the actions taken. 

The question whether or not NHA is a State entity must be examined first from a formal or structural 

point of view and then with considering its function and the facts related to control of NHA. In the 

Maffezini case, tribunal in this regard stated that: 

Here a finding that the entity is owned by the State, directly or indirectly, gives rise 

to a rebuttable presumption that it is a State entity. The same result will obtain if an 

entity is controlled by the State, directly or indirectly. A similar presumption arises 

if an entity’s purpose or objectives is the carrying out of functions which are 

governmental in nature or which are otherwise normally reserved to the State, or 

which by their nature are not usually carried out by private businesses or 

individuals.127 

The principle of attribution is set out in the International Law Commission’s (ILC’s) Articles on 

State Responsibility. Article 4 states that: 

“1. The conduct of any State organ shall be considered an act of that State under 

international law, whether the organ exercises legislative, executive, judicial or any 

other functions, whatever position it holds in the organization of the State, and 

whatever its character as an organ of the central government or of a territorial unit 

of the State. 

2. An organ includes any person or entity which has that status in accordance with 

the internal law of the State.” 

                                                           
126 Dolzer & Schreuer, P. 216. 
127 Maffezini v. Spain, para. 77 
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According to The Commentary to the ILC’s the reference to a State organ in article 4 “is intended 

in the most general sense. It is not limited to the organs of the central government, to officials at a 

high level or to persons with responsibility for the external relations of the State.” 

The practice of investment tribunals has followed the principle of responsibility for all state organs 

and has applied it to the relationship of states with foreign investors.128 The tribunal in CMS v 

Argentina said: 

“In so far as the international liability of Argentina under the Treaty is concerned, 

it also does not matter whether some actions were taken by the judiciary and others 

by an administrative agency, the executive or the legislative branch of the State. 

Article 4 of the Articles on State Responsibility adopted by the International Law 

Commission is abundantly clear on this point.129” 

Therefore, Claimant argues that in the case at hand, the NHA is a state entity owned by the 

government and acts as an organ of the Mercuria state. In 1998, the Central Government of Mercuria 

set up the National Health Authority (NHA) to pursue its goal of securing universal healthcare for 

its people, as envisioned by the Constitution of Mercuria.130  

Regard to Article 5 of Articles on Responsibility of States for Internationally Wrongful Acts, 

relevant features that a Tribunal should consider in determining whether an entity empowered by 

Mercuria to exercise elements of the governmental authority.131 Article 5 states: 

“The conduct of … entity … which is empowered by the law of that State to exercise 

elements of the governmental authority shall be considered an act of the State under 

international law, provided the … entity is acting in that capacity in the particular 

instance.” 

Since the Article 5 refers to attribution on the basis of function, the Claimant states that NHA 

exercises elements of the governmental authority and public power. In addition, in international law 

it is accepted that national health is important for governments and securing universal healthcare 

for people is a governing activity for states.132 Therefore, the NHA governing function make all of 

NHA’s acts attributable to the Respondent. For this reason, the acts of NHA shall be attributed to 

Mercutia. Further, as Mercuria’s Minister of  Health has announced, the Respondent utilizes NHA 

                                                           
128 Álvarez, Attribution, P. 3-9 
129 CMS v. Argentina (2), para. 108. 
130 Record, paras. 1250 and 1255 
131 Olleson, The Impact of the ILC's Art.s, P. 61- 72 
132 Article 25 of UNDH 
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as an executive arm to “take every measure it deemed necessary to make ensure that patients of 

greyscale could avail treatment”133. According to these facts, NHA was established and 

empowered by Mercuria to exercise elements of the governmental authority. NHA is owned by the 

government and one of its powers is securing universal healthcare for Mercurian people – clearly a 

governmental function. 

Moreover, this vision was accepted in international practice. In the Maffezini v Spain which the 

subject matter is identical to this case, tribunal provided that: 

“... By the same token, a private corporation operating for profit while discharging 

essentially governmental functions delegated to it by the State could, under the functional 

test, be considered as an organ of the State and thus engage the State’s international 

responsibility for wrongful acts.” 

Thus, Claimant stated that NHA was no mere commercial enterprise, but a State agency 

subordinated directly to the Minister of Health of Mercuria and tasked with the critical public 

function of securing health care for Mercurian people. Therefore, according to ILC Articles, the 

acts of NHA are attributable to the Respondent. 

 

In the other hand, Claimant argues that Respondent has effective control on NHA and termination 

of LTA happened by governmental order. In addition, notwithstanding to structure and function, 

the ILC also uses the criterion of state control over the entity. Article 8 of ILC provides: 

“The conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction and control of, that State in carrying out the 

conduct.” 

The Commentary to the ILC Articles explains that “where … the State was using its ownership 

interest in or control of a corporation specifically in order to achieve a particular result, the 

conduct in question has been attributed to the State.” In the Maffezini case, tribunal said: 

“Here a finding that the entity is owned by the State, directly or indirectly, gives rise 

to a rebuttable presumption that it is a State entity. The same result will obtain if an 

entity is controlled by the State, directly or indirectly.”  

                                                           
133 Record. Para. 910 
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In addition, according to Para 925 of the record, on 15 May 2008, the Minister for Health and the 

President of Mercuria met privately with the Director of the NHA. Newspapers carried reports that 

the agenda for the meeting was to resolve budgetary problems that had arisen in several 

government healthcare programs. The reports alluded to a reliable source close to the Director. 

After this meeting, NHA unilaterally terminated the LTA. Regard to these facts, Claimant contends 

that Respondent has an effective and overall control on NHA and the termination of LTA is 

attributable to the Respondent. 

 

2. LTA is not a mere commercial contract. 

 

Respondent alleged that “Obligations under a commercial contract are distinct from those under 

an investment agreement, and there can be no attribution of international responsibility to 

Mercuria for acts done by the NHA in a commercial capacity.” 134 

Contrary to Respondent allegation, LTA is not mere a commercial contract and NHA’s acts are 

clearly governing activities. According to para. 880 of the record, “the Ministry of Health directed 

the NHA to estimate the requirement in Mercuria and invited offers from pharmaceutical companies 

for long-term strategic supply of FDC greyscale medicines at discounted rates”. It is obvious that 

NHA had a force to conclude LTA for securing the health of its people and exercising its 

governmental authority. 

Even if the LTA was a mere commercial contract, the distinction between commercial acts and 

sovereign acts does not play an important role in the field of responsibility of states. As the tribunal 

in the Noble Ventures, Inc. v. Romania provided: 

“in the context of responsibility, it is difficult to see why commercial acts, so called acta 

iure gestionis, should by definition not be attributable while governmental acts, so called 

acta iure imperii, should be attributable. The ILC-Draft does not maintain or support such 

a distinction. Apart from the fact that there is no reason why one should not regard 

commercial acts as being in principle also attributable, it is difficult to define whether a 

particular act is governmental. There is a widespread consensus in international law, as in 

particular expressed in the discussions in the ILC regarding attribution, that there is no 

                                                           
134 Record, paras. 500 and 510 
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common understanding in international law of what constitutes a governmental or public 

act 135”. 

 

3. Mercuria is responsible for failure to protect of Atton Boro from NHA adverse action 

and unilaterally termination of LTA. 

 

In addition, Claimant stated the Mercuria is liable as a consequence of acts of NHA since it was 

under an obligation to protect the Atton Boro from adverse action, but failed to do so. In this 

situation, state responsibility arises as a consequence of an independent obligation to protect the 

investor. It is accepted, under customary international law as well as under investment treaties, host 

states are under an obligation to protect investors against illegal interference. In view of the 

supervision and control exercised by the state over state entities as well as of the knowledge of their 

planned and actual activities, there is a heightened duty for Mercuria to protect the Atton Boro 

against adverse actions of NHA. 

This point of view was accepted in international investment practice. The tribunal in Amco v 

Indonesia provided that: 

 

“It is a generally accepted rule of international law, clearly stated in international 

awards and judgments and generally accepted in the literature, that a State has a 

duty to protect aliens and their investment against unlawful acts committed by some 

of its citizens. …” 136 

 

As a result, in view of the fact that NHA meets both the structural test of State creation and 

ownership and the functional test of performing activities of a public nature claimant states that 

NHA is a State entity acting on behalf of the republic of Mercuria. for these reasons, Respondent is 

responsible for the wrongful acts occurred by NHA. 

In conclusion, Claimant submits that the Mercuria breached BIT, particularly art. 3(3) to observe 

the contractual obligations. To extent, National Health Authority (NHA) unilaterally terminated the 

LTA for which the claimant obtained the Award in its favor. As it was stated, the acts of the NHA 

- as an executive arm of the government-  attributed to the Mercuria. Due to Mercuria have failed 

                                                           
135 Noble Ventures v Romania, para. 82. 
136 Amco v. Indonesia, para. 172. 
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to observe the NHA’s act - the unilaterally termination of the LTA- is responsible under the art. 

3(3) of the BIT.  

 

VI. REMEDY 

 

Claimant is entitled to any financially assessable damage including losses137 and profits caused as a 

consequence of the violation valued at no less than USD 1,540,000,000.  

Respondent should be ordered to pay damages of claimant’s losses for the breach of BIT through 

its wrongful act related to: (1) unlawful Expropriation138, (2) infringement of protection 

standards, and (3) deprived profits of the Award. 

 

1. Atton Boro argues that the expropriation was unlawful because it did not meet the conditions of 

the BIT and international law, namely, it did not serve a public purpose, or national interest, it did 

not satisfy the legal provisions and procedures, no compensation was paid and finally, most 

important requirement, non-discriminatory measure was not satisfied.  

claimant pleads that an illegal dispossession leads to a twofold obligation: first, the obligation to 

restore the property in question or, if this is not possible, to pay compensation corresponding to its 

value; and second, there is an obligation to pay damages for any additional losses sustained as a 

consequence of the taking. In the other word, Atton Boro requests the Tribunal to “wipe out all the 

consequences of the illegal act and reestablish the situation which would, in all probability, have 

existed if that act had not been committed.”139 

Regards to Art. (6)3 of the BIT, claimant argues that the real market value includes the lost future 

profits that the enterprise would have gained had it been allowed to continue to operate. In relation 

to establishment of fair market value, claimant considers as appropriate the definition in Starrett 

Housing Corp. v. Iran: “[T]he price that a willing buyer would pay to a willing seller in 

circumstances in which each had good information, each desired to maximize his financial gain, and 

neither was under duress or threat.”140 claimant also refers to Biloune which held that the fair market 

                                                           
137 PO1 Annex 1, Art. 5 of the BIT 
138 PO1 Annex 1, Art. 6(3) of the BIT 
139 Factory Chorzów case, para. 329  
140 Starrett Housing v. Iran, No. 52 
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value, which takes into account future profits, is the most accurate measure of value of the 

expropriated property. 

As it was argued in claimant’s argument in Merit, subsequent of enactment of law and granting 

compulsory license, respondent has indirectly expropriated the claimant’s property. Based on these 

arguments, respondent may not reduce its obligation to pay compensation simply by creating a 

situation in which expropriation is to be feared before it occurs or by breaching contractual 

obligations or other duties to the foreign investor.141   

2. Based on claimant arguments in part of Merit, respondent breach the BIT trough the violation of 

different protecting standards which was mentioned in Art. (3) of the BIT especially FET Standard.  

The principles of Art. 31 of ILC were formulated by the Permanent Court of International Justice in 

the Chorzów Factory case, under which full compensation means to reestablish the situation which 

would have existed had that violation not occurred.142  

In addition, Representations of Art. 36 of ILC in relation to compensation clearly show that host 

state is responsible for its wrongful act trough the violation of protection standards of the BIT and 

it is under an obligation to make full reparation and compensation. 

 furthermore, in different cases, tribunal found that claimant is entitled to compensation regards to 

breaching protection standard, especially FET.143 

Based on mentioned statement, claimants seek full compensation for the damage they have sustained 

as a consequence of the host state’s treaty violations.  

In relation to standard of calculation of compensation, since Art. 5 of the BIT does not provide any 

method or standard, claimant requests the Tribunal to apply the standard of compensation which 

mentioned in Art. (6)3 of the BIT.  

3. Respondent also should be ordered to pay damages in relation to deprived profits of the Award. 

claimant represents that it is deprived of profits of the Award regards to unreasonable delay of 

enforcement proceeding. on January 2009, the Award directed the NHA to pay Atton Boro USD 

40,000,000 in damages, however the host state didn’t pay any compensation to the investor to now.  

                                                           
141 Siemens v. Argentine, para. 327 
142 Factory at Chorzów, p. 47  
143 MTD v. Chile; CMS v. Argentine; PSEG v. Turkey; Enron v. Argentine  
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In relation to this claim, claimant points out the view of the tribunal in Chorzów Factory case. In 

this case in relation to damages, tribunal stated that compensation is designed to cover any 

financially assessable damage, including loss of profits.144 

It is clear that in this seven-year enforcement proceeding, in addition to main value of the Award, 

the profits of that was deprived and investor had lost these profits. Therefore, claimant requests the 

Tribunal to direct the respondent to compensate all these damages.  

In conclusion, claimant requests the Tribunal to find that the claimant is entitled to any financially 

assessable damage including losses145 and profits no less than USD 1,540,000,000.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
144 Enron v. Argentine, para. 401 
145 PO1 Annex 1, Art. 5 of the BIT 
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PRAYER FOR RELIEF 

 

For the aforementioned reasons, Claimant respectfully requests the Tribunal to: 

1. Find that it has jurisdiction over any claims in relation to the Award and declare that the denial 

of benefit clause cannot apply in this case. 

2. Declare that the Respondent is liable for violations of the BIT, including indirect expropriation 

and failure to provide any protection standards, importantly fair and equitable treatment, regards 

to Art. 3 of the BIT. 

3. Order the Respondent to pay damages to the Claimant for the losses caused as a consequence 

of the violation valued at no less than USD 1,540,000,000; 

4. Find that Claimant is entitled to all costs associated with these proceedings, including all legal 

and other professional fees and disbursements;  

5. Order payment of pre-award interest and post-award interest at a rate to be fixed by the Tribunal; 

and  

6. Grant such further relief as counsel may advise and that the Tribunal deems appropriate. 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 18, 2017 

 

 by 

 

__________/s/_________ 

 

TARAZI 

 

On behalf of Claimant, 

 

ALLAMA IGBAL 

 

 


