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STATEMENT OF FACTS 

1. Atton Boro Limited (“Atton Boro” or “Claimant”) is a company established in the 

Kingdom of Basheera (“Basheera”) since April 1998.1 Claimant is a subsidiary of 

Atton Boro Group, an international experienced leading firm in the field of drug 

discovery and development, particularly focused on treatments to fight critical 

epidemic diseases such as AIDS, cancer or greyscale.2 Atton Boro Group has a 

well-established presence in Basheera’s pharmaceutical market as well as Claimant, 

renting the latter an office space, owning bank accounts and hiring permanent 

employees in the country.3 

2. Claimant, conducts and manages on its own all Atton Boro Group’s business and 

investment operations in Africa and South America, and has performed long-term 

collaborations with States and public agencies for manufacturing and supplying 

essential medicines at competitive rates.4 Among those States it is found the 

Republic of Mercuria (“Mercuria” or “Respondent) through its Government or its 

National Health Authority (“NHA”). The first very successful business between 

Claimant and NHA was the five-year health plan (1999-2004) HIV/AIDS 

Partnership praised by the Minister for Health of Mercuria.5 

3. Several patents owned by Atton Boro Group’s primary holding, Atton Boro and 

Company, were assigned to Claimant in 1998. Among them it was the Mercurian 

Patent for Valtervite, (“the Patent”), a compound claimed to radically improve 

treatment for greyscale patients, 6 

4. As a consequence of the need revealed by the NHA annual report in 2003 of urgent 

and effective measures to combat greyscale in Mercuria, the Minister for Health 

opened invitations to bid for long-term supply of FDC pills in Mercuria in January 

2004.7 

                                                           
1 Facts,¶4 
2 Ibid,¶2 
3 Ibid,¶4 and PO2¶3 
4 Facts,¶¶4-5 
5 Ibid,¶8 
6 Ibid,¶¶3-4 
7 Ibid,¶8 



2 

 

5. In May 2004, the NHA directly wrote an invitation to Claimant to make an offer 

for a FDC drug that contained Valtervite: Sanior. After some negotiations, they 

settled on a Long-Term Agreement (“LTA”), with a validity of 10 years and 25% 

discount rate of the FDC drug.8 

6. Claimant was fully committed with the LTA. It built a manufacturing unit in 

Mercuria and soon after began to deliver Sanior, reaching by 2006 about a third of 

all greyscale patients.9 

7. The demand for Sanior kept growing throughout 2007, as the greyscale patients 

also increased and in order to meet its contractual obligations, Claimant invested 

more money in purchasing land and machinery.10 

8. In early 2008, Respondent informed Claimant they must renegotiate Sanior’s price 

under the LTA due to underestimations of greyscale. Sympathetic to Mercuria’s 

needs, Claimant tried to adjust and proposed a further discount of 10% for the 

remaining period. Yet the NHA refused to accept anything less than a 40% 

additional discount and threatened to terminate the LTA otherwise.11 

9. With such a rigid attitude from the NHA, the following negotiations bore no fruits. 

In June 2008, the NHA unilaterally terminated the LTA12 bearing no respect for all 

commitments entered into. Claimant, thus, brought an arbitration against the NHA 

before a tribunal in Reef and obtained in January 2009 an award (“the Award”) that 

obliged the NHA to pay Claimant due to its “prematurely termination”.13 

10. In March 2009 Claimant filed a motion with the High Court of Mercuria (“HCM”), 

seeking to enforce such Award.14 Nevertheless, the allowed absences of the NHA 

and even of the judges in charge and the coinciding Commercial Court Act passed 

by the Mercurian Parliament in 2012 obliging twice the transfer of the application 

have resulted in seven-years’ time without the proper enforcement.15 

                                                           
8 Ibid,¶10 
9 Ibid,¶11 
10 Ibid,¶15 
11 Ibidem 
12 Ibid,¶17 
13 Ibidem 
14 Ibidem 
15 NoA,Exhibit.I 
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11. Moreover, in October 2009, the President of Mercuria signed a new Intellectual 

Property Law (“IPL”) giving permission for the use of patented inventions without 

the authorization of the owner if certain circumstances were present.16 

12. In November 2009, HG-Pharma, a Mercurian generic drug manufacturer and a 

direct competitor of Atton Boro, based on this IPL to obtain a license to 

manufacture Valtervite. Only six months later, in April 2010, the HCM conceded 

to HG-Pharma such license until greyscale was more controlled. HG-Pharma had 

an obligation to pay 1% of all its earnings in exchange to Claimant.17 

13. In 2013, three neighboring States of Mercuria publicly showed gratitude to 

Respondent for the greyscale medicines given away as humanitarian aid.18 

14. Consequently, by 2014 two-thirds of Claimant’s market share for Sanior had 

evaporated. 

15. Furthermore, several of the usual distributors of Claimant started to hint their future 

switch to the more cost-effective FDC drug once their current commitments with 

Claimant expire. Claimant was forced to compete against a generic FDC pill 

manufactured by HG-Pharma using its Patent almost for free.19 

16. In February 2015, Claimant was forced to abandon Mercuria’s pharmaceutical 

market, completely unable to recoup all the money invested. 

17. Claimant’s intentions have always been to place at every patient’s reach drugs that 

offer the best treatment possible. After several attempts of reaching an agreement 

that would benefit both parties, Claimant understands that no amicable way is 

possible when dealing with Respondent. Ending with severe losses, Claimant finds 

no other choice but to start these proceedings. 

  

                                                           
16 Ibid,¶20 
17 Facts,¶21 
18 Ibid,¶23 
19 Ibid,¶24 
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INTRODUCTION 

18. Atton Boro is a national of Basheera and has institute these arbitral proceedings 

under the Agreement between the Republic of Mercuria and the Kingdom of 

Basheera for the promotion and reciprocal protection of investments (hereinafter, 

the “BIT”) to claim for damages arising out of Mercuria’s wrongful conduct. 

19. On the one hand, Claimant is an investor under Art.1(2)(b) of the BIT to whom the 

denial of benefits (DoB) clause of Art.2 of the BIT cannot be applied since it 

demands some requirements that are not satisfied. Moreover, on the other hand, 

Claimant also possesses assets qualified as investments and return of investments 

under Art.1(1) of the BIT. 

20. Therefore, Claimant complies with the ratione materiae (I.1) and the ratione 

personae conditions (I.2) and this Tribunal is entitled to rule on the merits. 

21. Claimant submits that Respondent carried out a series of measures that amount to 

an indirect expropriation (II.1) of Claimant’s IP rights in breach of Art.6 of the BIT. 

The deprivation was such that the investment’s value was reduced to nil and 

Claimant was never able to run its business again. By doing so, Respondent violated 

the fair and equitable treatment granted to Claimant under Art.3(2) of the BIT (II.3). 

22. In addition, Claimant submits that Respondent does not fulfill the requirements of 

neither Art.12 of the BIT nor CIL state of necessity (II.4) and therefore cannot find 

exemption to its responsibility for the measures taken. 
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I.JURISDICTION AND ADMISSIBILITY 

23. The Tribunal has the power to rule on its own jurisdiction under the international 

principle of Kompetenz-Kompetenz, as set out in Art.23(1) of the PCA Rules. 

24. The Tribunal is entitled to decide on the present dispute since all jurisdictional 

requirements are met: Claimant satisfies the ratione personae (1) and the ratione 

materiae (2) conditions. 

25. On the basis of Art.8(1) of the BIT, Respondent consented that: 

“Any dispute between an investor of one Contracting Party and the other 

Contracting Party arising out of or in relation to this Agreement, or the 

existence, interpretation, application, breach, termination, or invalidity 

thereof, shall, failing settlement through amicable negotiations, be settled 

by arbitration.” 

26. Such consent constitutes a standing offer by Respondent that from the moment 

Claimant gave a notice of a dispute, a mutual agreement between the Parties to 

arbitrate exists. Claimant submitted the controversy to arbitration on 7 November 

2016 under the PCA Rules.20 

1. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE 

27. Despite Respondent’s jurisdictional objections,21 Claimant submits that it fulfils all 

ratione personae requirements since Claimant qualifies as an investor under the 

BIT (1.1) and the DoB clause invoked by Respondent is not applicable (1.2). 

1.1. CLAIMANT IS AN INVESTOR UNDER THE BIT 

28. Claimant qualifies as an investor under Art.1(2)(b) of the BIT:22 

“(b) any corporation […] incorporated or duly constituted in accordance 

with the applicable laws of that Contracting Party.” 

                                                           
20 NoA 
21 RNA,¶¶4-5 
22 NoA,¶4 
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29. Claimant is a legal entity established in April 1998 under the laws of Basheera.23 

Therefore, and considering that Respondent has not argued otherwise, Claimant is 

an investor under the BIT and is to be accorded the BIT protection. 

1.2. THE DOB CLAUSE IS NOT APPLICABLE TO THE PRESENT CASE 

30. The DoB clause established in Art.2 of the BIT, if applicable, constitutes an 

exception to the Contracting Parties’ consent to arbitrate disputes under the BIT. It 

entitles the relevant Contracting Party to deny any standard of protection included 

in the BIT to those investors falling into the description set out in Art.2. 

31. The goal of these clauses is to prevent nationals of third States from seeking 

investment protection under a BIT that was not conceived for them.24 It constitutes 

a limitation to investors’ disposal of corporate structuring as a way of “treaty-

shopping”25: a measure agreed by the Contracting Parties against nationality 

planning based on the enjoyment of the best treaty conditions.26 

32. Respondent invokes Art.2 to deny Claimant the protection of the BIT, on grounds 

that Claimant is a mere vehicle with “no substantial business activities in the 

territory of Basheera” used by investors of a third State.27 

33. Nevertheless, in order to be valid, this right to deny needs to comply with certain 

conditions that have not been satisfied. Claimant will establish that: Respondent did 

not properly exercise the right to deny the benefits of the BIT (A); and, in any case, 

the requirements for the applicability of such clause are not met (B). 

A Respondent did not validly exercise the right to deny the benefits of the 

BIT 

34. Respondent did not validly exercise the DoB clause since: the right to deny the BIT 

advantages does not apply automatically (i) and it does not have a retrospective 

effect (ii). 

                                                           
23 Facts,¶4 
24 Mistelis/Baltag,p.1302 
25 Doler/Scheur,p.52 
26 Idem 
27 RNA,¶5 
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i The right to deny the BIT advantages does not apply automatically 

35. On the one hand, Art.2 of the BIT literally states that “Each Contracting Party 

reserves the right to deny the advantages of this Agreement […]”.28 Since this is 

a reservation to exercise, the right as such does not apply automatically, but has to 

be formally exercised. The ordinary meaning of the clause, as established in the 

Art.31 of the VCLT,29 supports this interpretation. 

36. In Plama and Yukos, the tribunals established that the term “reserves the right” 

requires a real execution of the right by the State30 since distinction is made between 

the existence of a right and the exercise of it.31 Equally, the right of a party to go to 

arbitration would not take place unless and until the relevant party exercises it.32 

37. On the other hand, if the real intention of the Contracting Parties was a direct 

application of the right to deny, they could have adopted a more appropriate 

wording. The tribunals in Plama33 and Yukos34 cite the Art.VI of the ASEAN 

Framework as an example of such wording, emphasizing the term “shall”: “The 

benefits of this Framework Agreement shall be denied to a service supplier […]”35 

38. Therefore, an action performed by the State invoking the clause is required but 

Respondent did not act consequently, as explained at length below. 

ii The exercise of the right to deny the benefits requires prior notice 

to investors 

39. The valid exercise of the DoB right also requires a reasonable notice to investors.36 

The idea of a retrospective effect of the exercise of this right would go against the 

principle of legal certainty.37 

                                                           
28 Emphasis added 
29 VCLT,Art.31 
30 Plama,¶155; Yukos,¶456 
31 Plama,¶155 
32 Ibidem 
33 Ibid,¶156  
34 Yukos,¶454 
35Emphasis added 
36Yukoss,¶461 
37 Liman,¶225 
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40. The Plama tribunal understood that this notice is also applicable to putative covered 

investors.38 If the BIT protection is to be withdrawn by the host State, proper notice 

of it must be given previous to the settlement of the investment,39 made public in 

the official gazette.40 In other words, the investor must be well informed to plan its 

business dealings and accordingly decide whether to invest or not. 

41. Moreover, a retrospective effect of the exercise of the DoB clause is inconsistent 

with the object of the very BIT. By signing the BIT, the Contracting Parties desired 

the creation of investment relationships and the attraction of investors from the 

other Contracting Party, expecting this to bring benefits for all parties. However, a 

retrospective effect places the investor in a vulnerable position since the BIT 

protection can be refused unilaterally by the host State due to the mere existence of 

the right to deny. 

42. Respondent should have given reasonable notice before the arbitral proceedings 

began. However, since it did not, Respondent’s invocation of this right, made in the 

RNA for the first time cannot operate as a proper exercise of the right to deny. 

Similarly, any future acts in these proceedings could be neither considered as a valid 

exercise. Thus, Respondent is not entitled to refuse the benefits of the BIT to 

Claimant. 

B The DoB clause requirements are not met 

43. In addition to its proper exercise, the DoB of the BIT requires certain conditions. 

Neither the requirements of, Art.2(1), (ii), nor the ones of Art.2(2), (i) are satisfied 

in this case. 

  

                                                           
38 Plama,¶161 
39 Ibidem 
40 Ibid,¶157 
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i Mercuria and Basheera maintain normal diplomatic and economic 

relations 

44. Art.2(2) enables the host State to exercise legitimately the right to deny the BIT 

protection to: 

“an investment, if the denying Contracting Party establishes that such 

investment is an investment of an investor of a third state with or as to which 

the denying Contracting Party: 

(a) does not maintain a diplomatic relationship; or 

(b) adopts or maintains measures that: 

i) prohibit transactions with Investors of that state; or 

ii) would be violated or circumvented if the benefits of this Part were 

accorded to Investors of that state or to their Investments.” 

45. However, Claimant has already proved its compliance with the BIT definition of 

investor.41 Thus, the investment is unquestionably from an investor of a Contracting 

Party. 

46. Furthermore, it is also an uncontested fact that Mercuria and Basheera maintain 

normal diplomatic and economic relations.42 Accordingly, Art.2(2) of the BIT 

cannot constitute the basis of the DoB by Respondent to Claimant. 

ii Claimant is an independent company with substantial business 

activity 

47. Art.2(1) also allows the host State to exercise the DoB clause to: 

“a legal entity, if citizens or nationals of a third state own or control such 

entity and if that entity has no substantial business activities in the territory 

of the Contracting Party in which it is organized;”43 

48. Such specific wording with the inclusion of “and” between the two conditions must 

not go unnoticed as it requires that both conditions need to be satisfied and this is 

not the case in this dispute. 

                                                           
41 Jurisdiction 1.1 
42 PO2,¶3 
43 Emphasis added 
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49. The burden of proving that Claimant has no substantial business activity in 

Mercuria lies on Respondent. Nonetheless, Respondent has failed to provide 

sufficient evidence about it. On the contrary, Claimant will prove that Atton Boro 

develops a real substantial business activity in Basheera (1.1.Aia) and there was no 

abuse of right by Claimant since it made a bona fide investment (1.1.Aib). 

50. According to the ordinary meaning interpretation of the VCLT44 and abundant case 

law,45 “substantial business” means real or actual business, a true and continuous 

link to the economy of the host State46 in a way that it contributes to it and drives it 

forward. 

51. The substantial business requirement aims to avoid an abuse of right by the investor. 

Nevertheless, legitimate corporate planning is a non-sanctioned strategy that does 

not amount an abuse of right. 

a Claimant carries out a real business activity 

52. Atton Boro is placed in Basheera, where it develops a material business activity. 

Claimant is engaged in the manufacturing and sale of pharmaceutical products and 

has played a fundamental role in securing access to essential medicines for patients 

of different kind47 in the several long-term public-private collaborations concluded 

on its own. 48 

53. For this purpose, Claimant owns several assets such as premises and factories49 and 

some rented office spaces and a bank account in Basheera.50 Claimant has had up 

to six permanent employees, including a commercial lawyer, a manager, an 

accountant and a patent attorney,51 working in Basheera with responsibilities in 

legal, tax, marketing, and sales issues, among others. 

                                                           
44 VCLT Art.31 
45 Yukos,¶47 
46 Jordan-USA BIT, commentary Art.XII 
47 NoA,¶5 
48 Ibid,¶5 
49 Facts,¶15 
50 Ibid,¶4 
51 PO2,¶3 
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54. Claimant was established in April 1998 as the branch of Atton Boro Group in 

Basheera although the Group already had an established presence in the Basheera’s 

pharmaceutical market and was assigned several patents.52 

55. Since 1999, Atton Boro was part of a successful five-year health plan with the 

NHA.53 Later, with the NHA Claimant became the only supplier in Mercuria of the 

greyscale-treatment drug called Sanior. By the end of 2006 the drug had been used 

to treat around a third of all Mercurian patients by the end of 2006.54 Hence, 

Claimant necessarily developed some business activity to treat so many consumers 

of Sanior. 

56. Moreover, Claimant handles a portfolio of patents registered in South America and 

Africa from his office in Basheera, providing support for its regulatory approval, 

marketing, and distribution.55 It also offers legal, accounting, and tax services for 

Atton Boro Group affiliates in South America and Africa56. 

57. Therefore, the evidenced business activity developed by Claimant in Basheera is a 

contribution to the gross national product of Basheera and constitutes a real and 

continuous link to its economy, creating jobs, renting premises, holding bank 

account, and fulfilling all its fiscal obligations.57 The existence of an economic 

connection between Claimant and Basheera is undeniable. 

b Claimant made a bona fide investment 

58. In the Phoenix case, the Czech Republic, claimed the existence of an outrageous 

‘treaty-shopping’ conduct and a violation of the good faith principle by the Israeli 

company Phoenix. Phoenix investment was the purchase of two Czech companies 

that already had ongoing legal disputes with third parties58. The Czech Republic 

argued that Phoenix had made an abuse of corporate structure,59 because the sole 

                                                           
52 Facts,¶4 
53 Ibid,¶8 
54 Ibid,¶11 
55 PO2,¶3 
56 Ibidem 
57 PO3.line-1570 
58 Phoenix,¶28 
59 Ibid,¶40 
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purpose of the investment was bringing such claims under the Czech Republic-

Israel BIT.60 

59. The Phoenix tribunal declared that international investment protection must be 

limited to those investments made in good faith that do not attempt to perverse the 

system.61 Similarly, Professor Weil explains that an abuse of right is “exclusively a 

question of giving effect to the object and purpose” of the legal instrument used, a 

matter of protecting its integrity.62 

60. The Phoenix tribunal analyzed some factors to classify the investment as bona fide63 

and Claimant invites this Tribunal to follow such approach. 

61. First, the damages claimed by the investor must have occurred after the investment 

was made.64 In this case, the breach of the LTA in June 200865 and the new IPL in 

November 200966 and the expropriation that followed occurred after Claimant’s 

investment: the Patent was registered in Mercuria since 1998,67 the LTA began in 

200468 and the Award regarding the termination of the LTA was issued in January 

2009.69 

62. Secondly, it is also necessary that the RNA is not based in a claim initially made by 

a third party.70 Here, Atton Boro is the only and original petitioner. 

63. Thirdly, the closeness in time between the claim and the moment the investment 

occurred can show whether the investment had a purpose of its own, different from 

serving as the basis for an investment claim.71 In the case at hand, there is a big time 

lapse between the registration of the Patent in 1998, the constitution of the LTA in 

                                                           
60 Ibid,¶34 
61 Ibid,¶113 
62 Tokios Tokeles Dissenting Opinion,¶25 
63 Ibid,¶¶136-140 
64 Phoenix,¶¶136, 137 
65 Facts,¶17 
66 Phoenix,¶20 
67 Ibid,¶4 
68 Ibid,¶9 
69 Ibid,¶17 
70 Ibid,¶137 
71 Ibid,¶138 



13 

 

2004 and the issued Award in 2009 whereas the present investment arbitration 

proceedings did not start until November 2016.72 

64. Furthermore, the substance of the transaction and the true nature of the operation 

need also be examined.73 Again, Claimant has real assets and carries out an 

economic activity.74 

65. Claimant maintained a bona fide investment and behaved in accordance with the 

good faith principle and with the BIT’s object and purpose. Thus, Claimant’s 

investment deserves the BIT protection.75 

66. The mere satisfaction of the condition of the ownership or control of Claimant by 

investors of a third state does not entitle Respondent to allege the DoB clause. 

Hence, even if the Tribunal were to assume that Respondent properly exercised the 

DoB clause, Claimant would still have substantial business activity and the partial 

satisfaction of the requirements is not enough. 

2. THE TRIBUNAL HAS JURISDICTION RATIONE MATERIAE 

67. This Tribunal has jurisdiction ratione materiae since Claimant owns several assets 

in Mercuria that qualify as investments and returns of investments under the BIT. 

68. According to the definition given in Art.1(1) of the BIT  

“the term “investment” means any kind of asset held or invested either 

directly, or indirectly through an investor of a third state, by an investor of 

one Contracting Party in the territory of the other Contracting Party”76 

69. Additionally, Art.1(1) contains a non-exhaustive list of assets that are considered 

protected investments. This list includes claims to money and claims to 

performance under contract having a financial value, intellectual property rights, 

including patents and rights, conferred by law or under contract, to undertake any 

economic and commercial activity, among others. 

                                                           
72 NoA 
73 Phoenix,¶¶139-140 
74 Jurisdiction,1.1.Aia 
75 Phoenix,¶100 
76 Emphasis added 
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70. In the light of the rules of interpretation of Art.31 of the VCLT, the term 

“investments” should be interpreted in accordance with its ordinary meaning, which 

is the commitment of funds or other assets with the purpose to receive a profit, or 

return, from that commitment of capital. The term "asset" means property of any 

kind. 

71. Furthermore, the BIT accords substantive protection under Art.3(2) and 4(1) not 

only to investment but also to returns over the investments. According to Art.1(3): 

“The term “returns” means all amounts yielded by an investment and in 

particular, though not exclusively, includes profits, interest, capital gains, 

dividends, royalties, fees, returns in kind or other current income.” 

72. The investments or returns over those investments lacking the BIT protection are: 

the Patent for Valtervite in Mercuria (2.1), the LTA (2.2), and the Award (2.3). 

2.1. VALTERTIVE PATENT IS AN INVESTMENT PROTECTED UNDER THE BIT AND SO 

ARE THE ROYALTIES OBTAINED IN EXCHANGE 

73. Intangible property rights are commonly admitted as investments under 

international investment treaties. In the Eli-Lilly case, the tribunal applied a literal 

interpretation of the ruling NAFTA articles, whose Art.1139(g) considered as 

investment “real estate or other property, tangible or intangible […]”  and was not 

even questioned whether the two patents owned by Eli-Lilly qualified as protected 

investments.77 

74. The BIT goes further and explicitly cite “patents” in the illustrative list of 

Art.1(1)(d) and, thus, there should be no doubt that the Valtervite Patent deserves 

protection under the BIT. 

75. In November 2009, when the HCM granted a license to manufacture Valtervite to 

HG-Pharma, it also imposed HG-Pharma the obligation to pay a royalty to Claimant 

at 1% of its total earnings in exchange.78 Accordingly, this royalty is an amount 

yielded by the Patent, i.e., a return of a protected investment.79 

                                                           
77 Elli-Lilly 
78 Facts,¶21 
79Jurisdiction 2.3.B) 
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76. The definition of returns in Art.1(3) of the BIT expressly mentions “royalties” as a 

return of an investment, thus, they must be granted substantive protection under 

Art.3(2) and 4(1) of the BIT. 

2.2. THE LTA IS A PROTECTED INVESTMENT ACCORDING TO THE BIT 

77. The contract entered into between the NHA and Claimant in May 200480 constitutes 

an investment under the BIT since claims arising from the LTA are expressly 

included as protected investments (A), the umbrella clause included in the BIT 

reinforces Respondent’s obligations under the BIT towards Claimant’s rights under 

the LTA (B) and furthermore, the NHA’s acts are attributable to Mercuria (C) and 

the non-enforcement of the Award makes the claims for termination of the LTA 

admissible (D). 

A The claims arising from the LTA are expressly included as protected 

investment under the BIT 

78. According to Art.1(1)(c), claims to performance under contracts having a financial 

value are protected investments. This amounts to the right to require certain 

behavior from the counterparty in a contractual relationship.81 Financial value is 

defined as an economic earning arising from the correct performance of that 

contract.82 

79. The LTA is a claim to performance under contract having a financial value because 

Mercuria, through the NHA, had undertaken an obligation to place a minimum 

order-value every year for a period of at least 10 years, i.e., until 2014. It ensured 

revenues for Claimant of, at least, the price received for the minimum annual order-

value.83 

80. The right to pursue an economic and commercial activity is explicitly included 

under Art.1(1)(e) of the BIT. In addition, the LTA also granted Claimant a right to 

                                                           
80 Facts,¶9 
81 B.L.Dictionary 
82 Brealey/Myers/Allen 
83 Facts,¶10 
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pursue an economic and commercial activity such as manufacturing and supplying 

the highly demanded Sanior. 

81. The LTA is an asset for Claimant, since Claimant is one of its parties and is entitled 

to certain economic rights enshrined in its text. Consequently, the Tribunal should 

recognize that the claim to performance and the right to undertake economic and 

commercial activity derived from the LTA are protected investments as well. 

B The umbrella clause reinforces Mercuria’s obligations under the BIT 

towards Claimant’s rights under the LTA 

82. Art.3(3) of the BIT constitutes an umbrella clause: 

“Each Contracting Party shall observe any obligation it may have entered 

into with regard to investments of investors of the other Contracting Party” 

83. An umbrella clause protects the investor against any interference with his 

contractual rights.84 Arbitral jurisprudence85 and doctrine86 demand such clause, 

also known as observance of undertakings, to be interpreted on its own terms. More 

specifically, the interpretation is related to its character derived from its placement 

inside the BIT (i) as well as to its specific wording that tells the scope of the 

commitments protected (ii). As a result, Claimant will show this Tribunal that, the 

breach of the LTA entails a breach of the BIT (iii).87 Even if the rights derived from 

the LTA were not considered an investment by themselves, those rights are still 

protected under the umbrella clause. 

i The placement of the clause inside the BIT implies its character of 

substantial obligation 

84. The tribunal in SGS v. Pakistan was of the opinion that a collocation of the umbrella 

clause near the end of the relevant BIT was indicative of an intention not to provide 

the umbrella clause a substantive obligation.88 Hence, had the Contracting Parties 
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intended to create a substantive obligation it would logically have been placed 

alongside the so-called “first order” obligations.89 

85. In the case at hand, the umbrella clause is included in Art.3 of the BIT together with 

other substantive obligations assumed by the Contracting Parties, e.g. the FET 

standard or full protection and security (FSP). Thus, this placement alongside other 

“first-order” obligations shows the Contracting Parties wanted to make it a 

substantive obligation. 

ii The specific wording of the clause is indicative of its scope 

86. Every umbrella clause uses a determined formula. In the Eureko case the wording 

of the relevant umbrella clause extended to “any obligations” and it was understood 

as capacious, not restrained to a certain type of obligations but to “all obligations”.90 

87. The BIT uses the mandatory formula “shall observe any obligation”,91 therefore, it 

can only be interpreted as granting protection to every obligation Respondent 

entered into with regard to investments of Claimant. 

iii The breach of the LTA constitutes into a breach of the BIT 

88. The CMS tribunal and other arbitral tribunals,92 together with the former Secretary-

General of ICSID I. Shishata,93 concluded that the host State may incur 

international responsibility. It constitutes an exception of the separation of the 

commitments coming from the municipal and international law.94 

89. A more restrictive approach would deny the international responsibility, unless the 

State has used its prerogatives to escape from its contractual commitments95 or 

interfere substantially in them.96 

                                                           
89 Yannaca-Small,pp.110-111 
90 Eureko,¶¶246,259 
91 Art.3(3) BIT, emphasis added 
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90. In the present case, there was a prevailing tool included in the LTA for conflict 

resolutions. Nevertheless, this was unsuccessfully exhausted with the Award.97 

Therefore the unilateral termination of the LTA is a breach of this contractual 

commitment and it amounts to a breach of the BIT. 

91. Even if the Tribunal decided to follow a more restrictive approach, it would still 

have jurisdiction ratione materiae because the contract was made with an entity 

which exercised government powers to destroy the contract and escape from its 

commitments. 

C The NHA’s acts are attributable to Mercuria 

92. The LTA was signed between Claimant and the NHA.98 Respondent misconceives 

the NHA’s nature arguing it is not a state power.99 However, Claimant submits the 

NHA’s acts are fully attributable to Respondent since the NHA is a State body of 

Respondent (i), it is also empowered by the law of Mercuria to exercise 

governmental authority (ii) and the NHA acted under the instructions and directions 

of Respondent (iii). 

i The NHA is a state body of Mercuria  

93. Pursuant to Art.4 of the ILC Articles,  

“The conduct of any State organ shall be considered an act of that State 

under international law […] 

An organ includes any person or entity which has that status in accordance 

with the internal law of the State.” 

94. The Minister for Health in January 2004 affirmed that the Central Government set 

up the NHA in 1998 with the purpose of securing universal healthcare for its 

people.100 Additionally, the same Minister, defined the five-year health plan hold 

between the NHA and Claimant previous the LTA as a very successful “public-

private partnerships”.101 Such “public” party can be no other than the NHA itself. 
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In addition, the NHA finances the payment of the price of the medicines with public 

budget.102 

95. Thus, Respondent itself admits the NHA acted performing a public function. There 

are comparable actions considered as public in other countries. For instance, in 

Chile, following the OMS’s instructions, a plan known as “Garantías Explícitas en 

Salud" was implanted in 2005.103This plan aimed, among other things, to reduce 

and prevent the number of VIH cases in the country and was directed by the Chilean 

Minister for Health. 

96. Moreover, the terms “National” and “Authority” are commonly used to name State 

organs. Nevertheless, they are rarely used to name private companies. Out of more 

than 1,000 listed companies of the US, only one private company contains the word 

“authority” in its denomination.104 

ii The NHA is empowered by the law of Mercuria to exercise 

governmental authority 

97. Moreover, pursuant to Art.5 of the ILC Articles: 

“The conduct of a person or entity which is not an organ of the State under 

article 4 but which is empowered by the law of that State to exercise 

elements of the governmental authority shall be considered an act of the 

State under international law, provided the person or entity is acting in that 

capacity in the particular instance.” 

98. The NHA exercised state prerogatives when entering the contract,105 such as 

spending public funds and performing its public function of distributing the FDC 

drug to all of Mercuria’s population.106 Even more, the NHA has only been in 

charge of public functions such as the promotion and prevention of sexually 

transmitted diseases and the teaching of awareness workshops encouraging people 

to get tested regularly.107The NHA’s empowerment with elements of governmental 

authority becomes necessary to carry out those programs. 
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iii The NHA acted under the instructions and directions of Mercuria 

99. Furthermore, Art.8 of the ILC Articles declares the conduct of a person acting in 

fact on the instructions, direction or control of that State is an act of such State under 

international law. 

100. The NHA receives and follows direct orders from the Minister for Health108 and 

thus from the President. First, it was the Minister for Health the one who directed 

the NHA to invite offers from pharmaceutical companies for the supply of FDC 

greyscale medicines in views of a long-term commitment.109 

101. Moreover, one of the duties of the NHA is the elaboration of an annual report to the 

Minister for Health about the public health situation of the moment.110 It was NHA 

itself the one who informed Claimant in early 2008 of the need to renegotiate the 

price of Sanior due to the bad estimations.111 

102. However, this action was a “recommended” policy proposed to the Minister for 

Health previously.112 The recommendation, subsequently followed by the NHA, 

evidences the lack of a real power of action of the NHA and suggests the existence 

of a factual hierarchy relationship between them. 

103. Lastly, the NHA uses public money to perform113 and, as it is commonly known, 

every financial relation inevitably creates a dependence towards the one providing 

the money.  

104. Hence, Claimant submits the NHA is a mere vehicle directed by Respondent to 

develop the public health policies. In any event, NHA’s acts must necessarily be 

attributed to Respondent, be it under Art.4 of the ILC Draft, under Art.5, or as last 

resort, under Art.8. 

105. As a conclusion, it is clearly established that when including the umbrella clause, 

the Contracting Parties wanted to qualify contractual breaches as breaches of 
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international obligation under the BIT. Therefore, a dispute that arises out of the 

non-observance of undertakings entered into by Respondent with regards to 

Claimant’s investment is a dispute which arises out of the BIT. Consequently, this 

Tribunal has jurisdiction over the claims related to the termination of the LTA. 

D The non-enforcement of the Award makes the claims for termination of 

the LTA admissible 

106. It is sometimes argued that when there is a choice of forum mechanism in the 

contract it must be exhausted before resorting to international investment 

arbitration. Claimant submits that it did respect the choice arranged under the LTA 

for the resolution of disputes in relation to the contract (i); however, Respondent 

deliberately did not enforce the resulting Award (ii). 

i The settlement of disputes mechanism in the LTA was respected by 

Claimant 

107. The tribunal in SGS v. Philippines ruled that if a contract vests a binding exclusive 

jurisdiction clause over disputes arising under its terms to another tribunal then that 

tribunal has the primary jurisdiction except if that clause is overridden by another 

provision.114 Moreover, the tribunal did not accept that standard BIT clauses 

automatically override the established contractual forum,115 based in the clean 

hands doctrine.116 

108. Here, the LTA included a settlement disputes clause that must be followed, for 

which Claimant invoked arbitration against the NHA.117 The competent arbitral 

tribunal seated in Reef rendered an Award 118 whereby the NHA was found liable 

and obliged to pay Claimant USD 40,000,000,119 as could not be otherwise. 
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ii The resulting Award was intentionally non-enforceable by 

Respondent 

109. The non-enforcement of the Award is exclusively attributable to Respondent and 

since Respondent is a party to the NYC,120 it is simply not justifiable. 

110. Claimant has used all available means to get the Award enforced, even protested in 

front of the HCM and offered the possibility of a settlement. Despite that, the Award 

has not been recognized yet by the local courts after more than seven years since it 

was rendered.  

111. In the unending enforcement proceeding, the NHA was absent from seven of the 

hearings and sought for extensions more than six times. On the top of these 

extraordinary circumstances, the judge was on leave on two occasions and the 

matter was adjourned due to lengthy arguments another four times.121 

112. Furthermore, the transfer to a Commercial Bench of the enforcement122 based on 

the Commercial Courts Act of the Parliament of Mercuria,123 delayed the 

proceedings for another two years. 

113. It is easily inferred that the actions of the Judicial Courts of Mercuria, 

unquestionably attributable to Respondent,124 beneficiated the NHA delaying the 

enforcement of the Award that obliged it to pay Claimant. The admission of all the 

absences manifest the patience showed by Claimant. However, this tolerance has 

been more than enough. 

114. Claimant has actively and unquestionably satisfied the exhaustion of the local 

mechanism under the Mercurian law. But Respondent has refused to comply with 

it, amounting to a denial of justice125 that should not be acceptable. 

115. The non-enforcement of the Award makes the exclusive forum mechanism 

overridden. Consequently, as it was argued by the tribunal in SGS v. Philippines 
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this situation constitutes an exception and becomes the claims regarding the breach 

of obligations under the LTA necessarily acceptable through the umbrella clause as 

proper investments deserving the protection of the BIT. 

2.3. THE AWARD IS AN INVESTMENT AND RETURN OF INVESTMENTS UNDER THE BIT 

116. Claimant also deserves the BIT protection regarding the Award since it is a 

protected investment under Art.1(1)(c) (A) and simultaneously, the Award is also a 

protected return of investments under Art.1(3) (B). 

A The Award is a related protected investment under Art.1(1)(c) of the 

BIT 

117. The consideration of the Award as an investment is in line with the leading case 

law.126 In Saipem, the tribunal emphasized that to determine the existence of an 

investment, it would consider the “entire operation”,127 and that necessarily 

included the “related ICC arbitration”128 as another element to analyze. 

118. The tribunal eventually accepted Saipem’s argument that the construction contract 

was an investment under the BIT definition and that the:  

“rights accruing from the ICC Award fall squarely within the notion of 

‘credits for sums of money […] connected with investments”129 

119. Taking the ordinary meaning,130 the tribunal held that the words ‘credit for sums of 

money’ also involved rights derived from any award that requires a party to pay an 

amount of money.131 

120. Similarly, the ATA tribunal considered also the “entire operation” and even went 

further affirming that claims under an award could be qualified as an investment.132 

The applicable BIT contained a “claim to money” and a “right to financial 

performance” as investments. Consequently, since Ata Construction company held 

a right to arbitration derived from the annulment of an Award, the tribunal 
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considered that Ata Construction owned a qualified investment. Therefore, the 

tribunal was empowered with ratione materiae jurisdiction.133 

121. In the Chevron case, the tribunal declared the claims within the non-exclusive list 

of covered investments do not need to be associated to another investment, 

otherwise it would amount to a circular meaningless definition.134 On the contrary, 

the tribunal in Romak defended the necessity of such underlying investment.135 

122. In the present case, Art.1(1)(c) of the BIT also contains “claim to money” and 

“claim to perform under contract having a financial value” as examples of 

investments. Therefore, the Award must be considered related to the original 

investment and thus the claims arisen from such Award are legitimate protected 

investments. 

123. Claimant submits that the LTA is a qualified investment,136 so, even if the Tribunal 

decided to follow the more restrictive perspective proposed in Romak, the Award 

must still be considered a protected investment under the relevant BIT. 

B Claimant’s Award is a protected return of investment under Art.1(3) of 

the BIT 

124. Even if it is finally determined that the Award is merely the crystallization of the 

profits yielded by the LTA, it would still be protected since, on the undeniable basis 

that the LTA constitutes an investment, the claims under the Award could be 

understood as the profit yielded by the LTA., i.e. protected returns under Art.1(3) 

of the BIT. 

125. Once Claimant has proven that it is an investor under the BIT and that the DoB 

clause is not applicable, the Tribunal can only find that it has ratione personae. In 

addition, the Tribunal should also recognize its ratione materiae jurisdiction since 

Claimant possesses investments and returns over those investments worth of 
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protection under this BIT. Consequently, the present controversy arises out of the 

BIT and pursuant to Art.8, this Tribunal has jurisdiction to rule on its merits. 
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II.MERITS 

1. MERCURIA INDIRECTLY EXPROPIATED CLAIMANT 

126. The wording of Art.6 of the BIT explicitly prevents both direct and indirect 

expropriation: 

“The investments to which this Agreement relates shall not be subject to any 

measure which might limit permanently or temporarily their joined rights of 

ownership, possession, control or enjoyment. 

Investments of investors of one Contracting Party shall not be directly or 

indirectly nationalized, expropriated, requisitioned or subjected to any 

measures”. 

127. Also, there is distinction between a regulatory measure, lawful, and indirect 

expropriation, unlawful. Art.6(4) of the BIT clearly states the requirements for a 

lawful regulatory measure: 

“Non-discriminatory measures of a Contracting Party that are designated 

and applied to protect legitimate public welfare objectives, such as public 

health, safety and the environment, do not constitute an indirect 

expropriation under this Article”. 

128. Claimant is not denying Respondent has right to adopt certain regulatory measures 

when pursuing legitimate policy objectives. However, when such measures are not 

in conformity with the BIT, Respondent must be held liable for the harm done. In 

this case, Respondent has not fulfilled the BIT requirements and has gone beyond 

its regulatory powers. 

129. Claimant submits that through the new IPL issued in October 2009,137 and the 

concession of the non-voluntary license to HG-Pharma,138 Respondent restricted 

the use or enjoyment of Claimant’s proprietary rights and therefore indirectly 

expropriated Claimant’s investment. 

130. By granting a license to third parties, the legitimate profits Claimant expected to 

obtain based on its right to keep the legal monopoly over Valtervite for at least 
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twenty years, as TRIPS states, have vanished.139 Third parties, can now benefit from 

what should have been Claimant’s exclusive right. 

131. Claimant will explain how its investment was substantially deprived (1.1). the 

manifestation that Respondent’s measures did not pursue any public purpose (1.2) 

and even had a discriminatory effect (1.3). On top of that, the patent concession is 

permanent, and therefore its harm is irreversible (1.4). 

1.1. RESPONDENT CAUSED A SUBSTANTIAL DEPRIVATION TO CLAIMANT’S 

INVESTMENT 

132. A substantial deprivation of the investment occurs when the control or economic 

value of a property has been rendered essentially useless.140 It must be compensated 

“even when the legal title to the property is not affected”.141  In Pope and Talbot, 

the tribunal stated that an indirect expropriation could only occur when there is a 

“substantial deprivation” of property rights.142 

133. Claimant’s investment was indirectly deprived by the dramatic interference of 

Respondent’s action, which in the end has forced Claimant to stop the distribution 

of Sanior in Mercuria and leave the market.143 It has therefore been deprived of all 

its distribution rights and market share, suffering severe economic losses. If State’s 

actions forfeit investments without a legitimate cause and the investment’s value is 

reduced to nil, an indirect expropriation has occurred. The State must be held liable 

and pay a compensation. 

134. As Claimant stated, the investment made required spending billions of dollars 

before making a profit,144 including a broad initial investment145 and a new 

production setup in 2007146 to fulfil the commitment under the LTA. Claimant 

cannot compete on price because HG-Pharma has gained access to the production 

formulae free of charge. 
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135. The investment was not only devaluated in Mercuria, but also in three neighboring 

States: Claimant had an investment and monopoly of production in the three 

countries that received Valtervite as humanitarian aid.147 These actions not only 

deepen the further deprivation but also the unlawful conduct of Respondent.  

136. Taking an abusive advantage of Claimant’s previous efforts, Respondent granted a 

non-voluntary license over Valtervite´s Patent to third companies, which began to 

manufacture a generic version of Valtervite at little cost.148 If Claimant had allowed 

competence of generic producers, it would not have spent so much effort and money 

on the development and discovery of the patented medicine. Claimant would have 

simply started production of a drug whose patent already expired, aware of the 

existence of many competitors.  

137. The fact that Mercuria expropriated the Patent, rather than a physical asset or a 

company, makes no difference in here. In this sense, IPL is similar to the property 

law. The rationale for its existence is to prevent people from using an asset or 

entering the plot. If the government let people use or access the land without the 

owner´s consent, he would still have ownership, but the economic value of his rights 

would be null.  

138. The same logic applies to the present case. Claimant, as the holder of the Patent, 

had the right to be Valtervite’s sole producer and to prevent others from producing 

it without its permission, such as the owner has the exclusive right to prevent others 

from using or entering his land. However, Respondent’s intrusive IPL actions 

completely neutralized this right. 

139. Firstly, Respondent breached the LTA149 followed by the issuance of the IPL, a law 

which allows the granting of licenses without authorization of the owner of a 

patent.150 Even though HG-Pharma, a generic producer, did not make any effort to 

previously obtain the license, which is a condition required in the IPL,151 the HCM 

granted it all the same. Valtervite compound has turned into a mere commodity, 
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which other businesses can produce without Claimant´s consent. The patent is just 

an empty shell. 

140. The Tribunal should decide this dispute as any other investment arbitration 

involving the expropriation of property rights. In the Santa Elena case,152 Claimant 

purchased a plot called Santa Elena to develop a tourist resort. Then, by an 

expropriation decree Santa Elena was declared a preservation site. The claimant 

was not able to continue the construction, and even if it kept the property, the assets’ 

value would be reduced to nil, which led the tribunal to find that the investment had 

been expropriated. Similarly, the CME tribunal found indirect expropriation to 

claimant as the actions of respondent left the company with assets but without 

business.153 

141. In all, Claimant is left in clear disadvantage against its now competitor HG-Pharma, 

having lost the patent rights dramatically reducing the investment’s value and losing 

practically all the market share. 

1.2. RESPONDENT DID NOT PURSUE A PUBLIC PURPOSE 

142. The new IPL did not pursue a legitimate public purpose as the real driver was to 

save some money to the public budget. 

143. The greyscale epidemic was not as serious as to justify the expropriatory measures 

carried out by the IPL. Though Respondent alleges that greyscale had grown into a 

nationwide health crisis, the statistics provided by the NHA report show that the 

spread of the disease was decelerating at the time the new IPL was passed. 

Greyscale confirmed cases during the 2003-2006 grew at a considerably slower 

pace than the percentage of tested population.154 

144. The statements of public officials at the time shows that the real reason behind the 

IPL was to save some money to the public budget. Mercuria´s Minister of Health 

said in an interview that Respondent saved around an 80% annually, resulting in 

over USD 1.2-billion in the purchasing of generics instead of Sanior.155 Doing some 
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math, this would translate into 1.5 billion USD annually that would have been paid 

to Claimant had LTA still been in force. Divided by the estimated FDC annual cost 

per patient of USD-10,000156 would result in approximately 150,000 patients.  

145. The government used the greyscale crisis and IPL as an excuse to get rid of its 

financial duties under the contract with Claimant. The information available at the 

time prove that money, not health, was the driving force behind its decision to pass 

the new IPL. In 2012 the number of patients provided with greyscale generics, years 

after the expropriation amounted to 150,000 people. However, in 2006 the 

confirmed cases of greyscale were a total of 266,298 and the maximum number of 

cases estimated amounted to 578,390 people.157 It is suspicious that the number of 

treated patients is so distant from the estimations six years after the report. Since 

the report was written by the NHA,158 it leads Claimant to believe that the Report 

data is not accurate and could have been manipulated in order to achieve its 

objectives. 

146. In contrast, Claimant has acted in good faith at all times, trying not only to protect 

its economic interests, but also to accommodate the government’s demands. When 

Mercuria asked for a re-negotiation of the contract, Claimant offered a 10% 

discount in addition to the 25% discounted.159 Yet Respondent insisted on an 

additional 40% discount, an unreasonable price which Claimant was unable to 

accept.160 Demanding unprofitable, unacceptable prices was just a mere subterfuge 

to derail the negotiations and expropriate the Patent as soon as possible. 

147. Even if the Tribunal does not consider mala fide present in the case, Respondent 

was blatantly wrong in the assessment of the disease´s gravity and therefore lacks 

public purpose. Claimant´s unfair expropriation should be compensated for those 

public policy and calculation mistakes. 
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1.3. THE MEASURES HAVE A DISCRIMINATORY EFFECT 

148. It is accepted that one of the most important criteria to establish discrimination is 

whether the investor has been treated less favorably than other investors in the same 

circumstances.161 It is clear here, as Claimant was the only pharmaceutical company 

affected by the IPL that it was targeted. None other critical disease drug producers 

are in dispute with Respondent nor have being expropriated.162 Had Respondent 

wished to open the market and bring down the price to better help fighting against 

greyscale, it would have taken measures that affected all drugs producers equally.  

149. The IPL is discriminatory towards non-nationals. One of the requisites to concede 

a compulsory license is “that the patented invention is not worked in Mercuria”.163 

It is Respondent’s intention to put companies such Claimant in disadvantage with 

competitors such as HG-Pharma. Also, the loss of profit affects and diminishes 

future R&D operations of the company. Nationals such as HG-Pharma will be able 

to obtain an unfair profit and reinvest, which will make it harder to compete against 

them in the future. A measure of this effect will completely change the 

pharmaceutical system favoring nationals such as HG-Pharma, sheltered by the 

State. 

150. The discriminatory intent of Respondent is also clear since such measures seem to 

be aimed exclusively at damaging Claimant. Soon after the breach of the LTA the 

IPL was passed. Six months later HG-Pharma acquired its license,164 which makes 

this sequence of events is not only suspicious but a clear sign that Respondent 

targeted Claimant’s investment. 

1.4. THE MEASURES ARE PERMANENT 

151. According to Respondent, the concession to HG-Pharma is temporal until greyscale 

is no longer a public threat. Claimant has already demonstrated that greyscale is not 

as grave as considered by the Government estimates. Consequently, the monopoly 

should have been restituted.165 However, the intention of Respondent and HG-

                                                           
161 Siemens,¶320;Occidental,¶177 
162 PO3,line-1589 
163 PO1 Annex 2, Art.23(C),4.d; ¶1400 
164 Ibid,¶21 
165 Merits 1.2 



32 

 

Pharma is to keep the Patent at least throughout the rest of its life. Moreover, in 

2013 Respondent exported the drug to third countries166 as a following step and 

unveiling that the condition of use for HG-Pharma no longer applies.  

152. The Patent expires in early 2018,167 near the RNA, without any sign of fair 

restitution intention. Respondent, with its opacity and non-updates of the latest 

greyscale situation is delaying information as much as possible to reach the 

expiration. By then, HG-Pharma and other companies will freely produce Valtervite 

without the need of a concession. In detriment of Claimant who would have seen 

how the most profitable, latest seven years passed by without the deserved 

monopoly. 

153. In conclusion, even though Respondent may try to disguise the expropriatory 

actions as a matter of public health crisis, the Tribunal must see the truth beyond 

Respondent’s formal counterarguments. This is a grave case of expropriation, 

where Claimant’s investment was targeted exclusively for being more effective 

than other drugs and suffered a complete deprivation and destruction of its 

investment without proper compensation. Actions by Respondent display that 

damages to Claimant were caused by intentions of saving money and a wrong 

interpretation of healthcare crisis to breach the contract. 

2. MERCURIA DID NOT OBSERVE THE OBLIGATIONS UNDERTAKEN 

WITH REGARD TO CLAIMANT’S INVESTMENTS 

154. Claimant is entitled to compensation because Mercuria unilaterally terminated the 

LTA. 

155. The umbrella clause contained in the BIT creates an obligation on Respondent to 

observe the undertakings entered into with regard to Claimant’s investments (2.1), 

Respondent entered into such undertakings by signing the LTA with Claimant (2.2), 

Respondent did not observe those undertakings when terminated the LTA 

unilaterally (2.3). As a result, Claimant suffered a quantifiable loss (2.4). 
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2.1. RESPONDENT HAD AN OBLIGATION OF OBSERVANCE OF ANY UNDERTAKING 

UNDER THE BIT 

156. The Contracting Parties decided to add an umbrella clause in the BIT in Art. 3(3) 

which provides that: 

“Each Contracting Party shall observe any obligation it may have entered 

into with regard to investments of investors of the other Contracting 

Party”168 

157. This observance-of-undertakings clause has been thoroughly analyzed in the 

jurisdiction section above.169 As a result, any failure by Respondent to meet its 

obligations towards Claimant must be deemed as violation of the BIT, which give 

rise to a duty to compensate Claimant for any damages. 

2.2. RESPONDENT ENTERED INTO UNDERTAKINGS WITH REGARD TO CLAIMANT’S 

INVESTMENTS 

158. It is not contested by Respondent that the LTA was an agreement between the NHA 

and Claimant. Claimant has provided enough evidence proving that NHA’s acts are 

legally attributable to Mercuria.170 Under the LTA, Respondent had undertaken to 

purchase Sanior at a discounted rate for a minimum annual order-value for a period 

of ten years.171 

2.3. RESPONDENT DID NOT OBSERVE SUCH UNDERTAKINGS 

159. The LTA contract was unilaterally terminated by Respondent in June 2008, alleging 

unsatisfactory performance by Claimant.172 Claimant brought a claim against the 

NHA using the arbitration clause included in the LTA. The tribunal found that the 

termination was not justified and that it amounted to a breach by the NHA of the 

LTA. When the NHA requested the HCM to reject the enforcement of the Award, 

it alleged that such Award was contrary to public policy; however, the NHA did not 

even question that the unilateral termination constituted a breach of the LTA. 173 
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160. Claimant always performed the LTA in a satisfactory manner, fulfilling its 

obligation of supplying the Sanior FDC drug. 174 Furthermore, Claimant scaled up 

its operations and spent more resources to meet the demand for the drug in Mercuria 

in accordance with the LTA.175 Last but not least, Claimant even intended to 

negotiate and to adapt to Respondent’s situation.176 

161. Respondent, however, eventually breached its obligations and unilaterally 

terminated the contract. As a result, the commitment of purchasing Sanior to 

Claimant for a minimum annual order-value during the 10-year period remained 

unsatisfied. 

2.4. CLAIMANT SUFFERED QUANTIFIABLE LOSS AS A RESULT 

162. The breach of the obligation of purchasing Sanior for a minimum annual order-

value during the period between January 2009 and July 2014 can be quantified as a 

loss of profit for Claimant.177 Respondent is responsible for this loss and Claimant 

is entitled to receive compensation. Respondent can be held liable because the loss 

arose from the breach of an obligation entered into with regards to an investment of 

Claimant. The umbrella clause of the BIT automatically converts those breaches 

into treaty violations. 

3. MERCURIA VIOLATED THE FET STANDARD 

163. Respondent has violated the obligations enshrined in the FET standard of Art.3(2) 

of the BIT, which states that: 

“Investments and returns of investors of each Contracting Party shall at all 

times be accorded fair and equitable treatment and shall enjoy full protection 

and security in the territory of the other Contracting Party” 

164. According to the whole BIT and in particular to the wording of Art.3(2) the absence 

of an express mention that the FET is informed by CIL supports, a sensu contratio, 

                                                           
174 NoA,¶7 
175 Facts,¶15 
176 Ibidem 
177 Ibid,¶10;PO2,¶6 



35 

 

the independency of the standard.178 Thus, the interpretation of the provision must 

be broad, autonomous and the level of protection for the investment is greater.179 

165. Even if the Tribunal were to consider differently, the conduct of Respondent was 

so severely negligent that it should still be held liable. Respondent’s actions were 

sufficiently grave to determine its noncompliance with the FET because of: the 

frustration of the legitimate expectations generated (3.1), the employment of 

discriminatory measures (3.2) and the denial of justice (3.3), as will be further 

presented. 

3.1. MERCURIA BREACHES CLAIMANT’S LEGITIMATE EXPECTATIONS 

166. The FET requires the Contracting Parties to provide protected investments a 

treatment that does not affect the basic expectations taken into account by the 

foreign investor when making the investment.180 

167. The investor’s legitimate expectations constitute a key element of the FET 

standard.181 Following this line, the tribunal in Tecmed declared:  

“The foreign investor expects the host State to act in a consistent manner, 

[…] i.e. without arbitrarily revoking any preexisting decisions or permits 

issued by the State that were relied upon by the investor to assume its 

commitments as well as to plan and launch its commercial and business 

activities.”182 

168. In this case, Respondent created reasonable expectations to Claimant and failed to 

honor them later on, causing damages to Claimant and infringing the FET 

principle.183 

169. There must be a balance between investor’s expectations and the host State’s right 

to enact public-interest legislation.184 The investor cannot expect the host State’s 

policies to be frozen,185 but foresee the possible regulatory changes and behave with 
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due diligence.186 However, the State’s policies must also be implemented bona fide, 

always granting the investor no or the least harassment.187 Nevertheless, although 

Claimant behaved due diligently, Respondent’s courses of action were not in that 

line. 

170. There are three relevant factors where Claimant bases its expectations. The first two 

arise from Respondent’s conduct: the conclusion of the LTA (A) and the informal 

representations made by Respondent (B); finally, the third factor is the general 

stability of the regulatory framework (C). 

A The creation of the LTA generated legitimate expectations 

171. In addition to the protection granted by the observance of undertakings clause, the 

FET standard can also create obligations for the Contracting Parties to respect 

legitimate and reasonable expectations arisen in foreign investors due to the 

conclusion of contracts.188 

172. However, a mere violation of a contract by the host State is not enough to find that 

a protected contractual expectation is involved.189 This additional element has been 

defined by arbitral tribunals as an intervention of sovereign power in the breach,190 

a substantial degree of the violation,191 a denial of justice or discriminatory 

conduct,192 the repudiation of the agreement or the non-fulfilment of its economic 

purpose.193 

173. Claimant submits that the LTA by itself implies sovereign power as the NHA is one 

of the parties to the contract194 and the NHA’s actions are attributable to 

Respondent.195 Furthermore, the violation of the LTA is definitely substantial since 

it means the end of the commitment and it leads to the frustration of the economic 

goal as well. 
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174. Thus, even if this Tribunal decided that the umbrella clause does not convert the 

LTA breach into a BIT violation, the FET principle still obliges Respondent not to 

frustrate the reasonable contractual expectations arisen from the LTA. 

B Respondent made firm representations to Claimant 

175. Representations by the host State are capable of generating protected legitimate 

expectations if the investor relied on them when making the investment196 and even 

more, if the host State directly induced the investor to invest, through specific 

assurances.197 

176. In January 2004, the President of Mercuria expressed that “Mercuria will do away 

with red tape and roll out the red carpet for investors”.198 This statement was made 

through the President’s verified twitter account, a primary source of information for 

new governmental policies followed by 40 million users.199 Hence, Claimant 

seriously took this representation into account and expected its subsequent 

compliance. However, this was not the final result. 

177. Around the same time, the Minister for Health of Mercuria200 invited offers from 

pharmaceutical companies for long-term cooperation in greyscale medicines. After 

previous successful performance with Claimant, the Minister reaffirmed Mercuria’s 

commitment to empower and engage right holders of patents.201 The NHA went 

even further and directly invited Claimant to make an offer for supplying Sanior, 

resulting in the LTA.202 

178. The latest declarations are unambiguous, definitive and repeat the same idea of 

protecting alien investors.203 Moreover, Respondent entered into specific 

commitments:204 in the case of the Minister, he defined the object desired to provide 
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protection (pharmaceutical patents of greyscale) and, in the case of the NHA, not 

only the object (Sanior) but also the addressee (Claimant). 

179. The Guiding principles regarding State’s unilateral declarations205 also support that 

legal obligations were created with Respondent’s representations. Such 

representations were made by authorities holding the power to do so and specific 

and clear terms were used,206 so that they could not be revoked arbitrarily.207 

180. Claimant was purposely induced to invest and the resulting expectations deserve 

the BIT protection.208 

C The modification of the regulatory framework is totally unreasonable 

181. The stability of the general regulatory legal and business framework of the host 

State generates protected expectations under the FET principle,209 especially in 

long-term investments. 

182. For a violation of such stability, the change must be abrupt, and total.210 It requires 

a post-civil war situation, a pre-existing political volatility scenario or even a social 

feeling which could predict the change in the law and justify the alteration.211 

183. However, none of the mentioned circumstances were present in the case at hand. 

On the contrary, Claimant had already performed a satisfactory business experience 

with the NHA212 and its presence in the Mercurian market could only be understood 

as a positive fact since it brought the necessary FDC Sanior drug. 

184. The alteration was sudden and severely affected Claimant’s investment. There were 

not suitable warmings on behalf of Respondent that could have lead Claimant to 

save damages by refraining of making further investment,213 extending its business 

towards new market share before the Patent was expropriated. 

                                                           
205 Unilateral Declarations Guiding Principles 
206 Ibid,Art.4 and 7 
207 Ibid,Art.10 
208 Glamis,¶766 
209 Total,¶122;Occidental,¶191 
210 CNTA,¶¶42-44 
211 Glamis,¶103;Toto,¶245 
212 PO1.Annex 2,¶¶2-3 
213 Facts,¶15 



39 

 

185. Several tribunals have stated investor’s legitimate expectations can only be created 

according to the conditions as they existed at the time of making the investment.214 

186. By 1998 when the Patent was registered in Mercuria,215 it was granted a protection 

of twenty years, as Mercuria had ratified the TRIPS.216 Moreover, the use of any 

patent without the authorization of the right holder required the fulfilment of certain 

conditions not met by HG-Pharma.217 

187. Both Contracting Parties had also ratified the Paris Convention, whereby 

compulsory licenses are only allowed to prevent abuses of the exclusive rights 

derived from a patent.218 

188. Thus, Claimant submits that the issuance of the new IPL and the subsequent 

concession of the use of the Patent to HG-Pharma is a violation of the twenty-years 

granted by the TRIPS and contrary to the Paris Convention as well. In other words, 

the issuance of the new IPL frustrates Claimant’s international legitimate 

expectations. 

189. The signature of the Doha Convention219 by the Contracting Parties in 2001 was 

later in time,220 so its content was unforeseeable for Claimant. In any event, the 

Doha Convention only offers extra flexibility regarding some TRIPS obligation that 

Respondent eventually applied against bona fide behavior221 due to the unilateral 

representations222 and the entering into the LTA.223 

190. Prior to the new IPL, Mercurian regulation had not ever provided a mechanism for 

the issuance of compulsory licenses224 and Claimant legitimately expected 

Mercuria would act according to the TRIPS. 
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191. As a result, the alteration of the IPL by itself is severe and implies a breach of the 

legitimate expectations protected by the FET principle. 

192. In conclusion, despite the absence of a stabilization clause,225 Claimant submits that 

Respondent has breached the legitimate expectations assured. Besides, even if the 

Tribunal did not consider the LTA expectations or the informal declarations as 

worthy of protection, Respondent must still be held liable due to the total and 

sudden change of the regulatory framework on which Claimant relied when 

deciding to make the investment and has to compensate Claimant for it. 

3.2. RESPONDENT ADOPTED SOME DISCRIMINATORY MEASURES 

193. As previously mentioned,226 discrimination is a part of the FET standard. A measure 

taken by the government will amount to a violation of the provision in Art.3(2) of 

the BIT, to: 

“impair by unreasonable or discriminatory measures the management, 

maintenance, use, enjoyment or disposal of investments in its territory of 

investors of the other Contracting Party” 

194. If it singles out without a legitimate reason, the foreign investor. The discriminatory 

character of both the termination of the LTA and the issuance of the IPL have been 

thoroughly covered.227 

195. Furthermore, HG-Pharma, was granted a fast-tracked process to seek grant of a 

license to manufacture Valtervite,228 whereas Claimant has been waiting for seven 

years for the enforcement of the Award. The difference between the two delays is 

not only outrageous but amounts to a denial of justice,229 and also reveals a 

preference for the national company. 

196. It is therefore clear that the measures were not only targeting specifically Claimant, 

but also when faced with a national company, chose to favor the Mercurian based 

manufacturer showing clear proof of discrimination.230 
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3.3. THE HCM’S ACTIONS AMOUNT TO A DENIAL OF JUSTICE 

197. The BIT’s preamble explicitly recognizes the importance of providing effective 

means of asserting claims and enforcing rights as well as the protection of the 

investment through international arbitration.231 Additionally, in its Art.3(2) it is 

required of Respondent, to accord not only FET but also FPS. 

198. In the present case, the claim is based on several categories of behavior by 

Respondent that international scholars and tribunals have deemed to be clear 

violations of the standard: the failure to provide Claimant with effective means of 

asserting claims and enforcing rights (A), the fast-tracked granting of the HG-

Pharma license that shows the lack of good faith (B) and the Parliament’s 

interference through the modification of HCM jurisdiction (C). These three 

circumstances combined amount to a seven-year delay, which is unreasonable by 

all standards. 

A Respondent has failed to provide Claimant with effective means of 

asserting claims and enforcing rights 

199. Firstly, the tribunal in Duke, articulated that the effective means concept goes 

beyond the existence of enforcing mechanisms and considers the functioning of 

said institutional mechanisms as criteria for an effective means claim. In the case at 

hand, a seven-year delay is a clear proof of the dysfunction of the judicial system, 

giving Claimant no chance to follow local remedies. 

200. Even if this Tribunal finds that effective means were provided, the ICJ defines 

denial of justice when there is “a willful disregard of due process of law, an act 

which shocks or at least surprises, a sense of juridical propriety”.232Respondent 

cannot argue that a seven year’ delay is in fact a willful disregard. Moreover, as 

Lachenal stated, denial of justice does not only occur when there is a refusal of a 

judicial process, but also “wrongful delays on his part in giving judgment”.233 
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201. During the seven years of the process to enforce the Award, Claimant has been 

suffering Respondent’s dilatory tactics to avoid its enforcement.234 

202. The conduct of the HCM amounts to a denial of justice not only because it condoned 

Respondent’s behavior but also because of the outrageous extension of the process. 

Not receiving judgement in a timely manner is as bad as receiving no justice at all. 

In 1970, Warren E. Burger, Chief of Justice of USA addressed to the American Bar 

Association: “inefficiency and delay will drain even a just judgement of its 

value”.235 

203. Furthermore, Claimant has already reviewed the intentional non-enforcement of the 

Award by the local courts236. This conduct amounts to a breach international law 

by a state instrumentality237 since Respondent is a party to the NYC. 

204. Respondent has argued that the delay in the enforcement of the award is a 

consequence of its “overburdened judiciary system”, due to its status of developing 

country.238 However, this argument seems weak, in light of recent statistics. 

205. Dakolias’s work239 compares enforcement proceedings in developing countries and 

developed countries. According to this research, the maximum average duration of 

enforcement proceedings is sixteen months. Hence, a delay of seven years is 

outrageous and in no way, can be justified by the status of developing country. 

206. On the contrary, such delay shows a complete disregard for the due process and 

Claimant’s right to a legal protection. In all, Respondent has breached Art.3(2) of 

the BIT hence the FET and the FSP. 

B The fast-track process for HG-Pharma shows the lack of good faith 

207. Despite the “overburdened judiciary system” alleged by Respondent,240 this 

Tribunal should be aware that the HCM has not always been this slow. The HCM 
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was also responsible for the granting of HG-Pharma’s license in April 2010, 

through a fast-tracked process which took only five months.241 

208. This Tribunal may find in the arguments above evidence of bad faith and “local 

favoritism”.242 According to Waste Management, the FET standard enshrines a 

good-faith obligation that requires the State to “act in good faith and form, and not 

deliberately set out to destroy or frustrate the investment by improper means”.243 

209. In the light of these facts, taking into account that the judiciary organ in both cases 

was the HCM, Respondent’s argument is disingenuous. If the judiciary system was 

indeed overburdened, the granting of the license for HG-Pharma should have been 

delayed as well. Claimant submits that the difference of delay between the two 

proceedings is unfair and not reasonably justifiable, which therefore amounts to a 

denial of justice and breaches the FET standard. 

C Governmental interference through acts of legislative of the executive 

210. Lastly, denial of justice has been interpreted widely, including not only the refusal 

of access to courts, but also “governmental interference with the administration of 

justice through acts of legislature of executive”.244 According to AMTO, the concept 

includes the interference in the administration of justice by the legislature or the 

executives if it influences the court process or judgement.245 

211. As it was previously stated, on 10 January 2012, the Parliament of Mercuria 

directed the HCM to constitute special benches to expeditiously dispose of 

commercial matters. This act was clarified in September 2013 by the Supreme 

Court of Mercuria excluding the enforcement proceedings from the new benches 

constituted.246 Due to this new act, Claimant’s application had to be transferred 

twice, first on 14 June 2012, to a Commercial Bench of the Court and then on 2 

January 2014, back to a regular bench of the HCM.247  

                                                           
241 NoA,Exhibit.I,¶¶7-12 
242 Bayindir,¶250 
243 Waste Management II,¶138 
244 Paulsson,p11,¶29 
245 AMTO,p,46¶75 
246 Facts,¶19 
247 RNA,ExhibitI,¶¶18-28 



44 

 

212. Due to the passing of this act, the enforcement proceedings were delayed for over 

two years.248 Claimant submits that this conduct clearly constitutes a denial of 

justice. 

4. RESPONDENT’S ACTIONS ARE NOT EXEMPTED BY STATE OF 

NECESSITY 

213. Claimant is aware that Respondent may argue Art.12 of the BIT as well as state of 

necessity of Art.25 ILC Draft Articles, as a defense. Since greyscale is a severe and 

pervasive epidemic, Respondent may argue that the situation required the measures 

to safeguard the health of its people.249 However, Claimant will demonstrate that 

Mercuria’s conduct is by no means excused by Art.12 nor CIL given the 

circumstances at hand. Art.12 of the BIT, called a non-precluded measure (NPM) 

reads as follows: 

“Nothing in this Agreement shall be construed as preventing a Contracting 

Party from taking any action necessary for the protection of its essential 

security interests in time of war or armed conflict, or other emergency in 

international relations” 

214. Claimant submits that even though this provision allows the host State to take 

actions when faced with extraordinary circumstances, its applicability depends on 

the existence of said exceptional situation and the necessity of the measures.  

215. Moreover, Claimant is aware that Respondent might invoke a state of necessity of 

Art.25 of the Draft Articles. As stated in the Gabcikovo-Nagymaros case, the state 

of necessity is enshrined in CIL and can be also invoked upon fulfilment of certain 

requirements. 

216. Given the wording of the two provisions, conditions under the NPM clause are 

stricter and therefore, Respondent might want to defend the applicability of Art.25. 

Claimant submits that if the States wrote and signed on the BIT, they agreed on the 

terms of the NPM clause and therefore, its restricted vision. This Tribunal should 

consider state of necessity as a secondary rule.  
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217. Claimant submits that state of necessity cannot be applicable to the case at hand, 

since the conditions of Art.12 of the BIT are not met (4.1); Respondent’s acts are 

not justified under CIL (4.2); and in any case, necessity does not preclude the 

obligation to compensate once the circumstances precluding wrongfulness no 

longer exist (4.3). 

4.1. THE CONDITIONS OF ART. 12 OF THE BIT ARE NOT MET 

218. Firstly, Claimant submits that it is this Tribunal’s task to determine the applicability 

of this provision to the dispute since Art.12 is not a self-judging clause. Art.12 was 

conceived for the protection of essential security interests of the Contracting State 

in times of war or armed conflict, or other emergencies in international relations. 

219. It is clear that there was no war nor an armed conflict at the time. Therefore, 

Respondent could only argue an emergency in international relations in order to 

invoke Art.12.  

220. The term “emergency in international relations” is vast and vague and needs to be 

interpreted. In this sense, the ejusdem generis principle may be helpful to determine 

the scope of the term in the case at hand. This rule sets out the principle according 

to which a clause can only apply: 

“to matters belonging to the same subject matter or the same category of 

subject as to which the clause relate”.250 

221. Following this principle, the term used in the NPM clause of the present BIT has to 

be interpreted along the lines of the provision itself. The Article refers to war or 

armed conflict, clearly excluding a national health crisis, contrary to other BIT such 

as the China-New Zeland BIT: 

“[…] the protection of public health or the prevention of disease and pests 

in animals or plants.”251 

222. For the above mentioned, Respondent cannot invoke the provision to justify the 

undertaking of its measures. 
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223. Agreeing that the ejusdem generis principle is not the only rule of interpretation, 

the scope of the term can be also defined following the general rule of interpretation. 

According to the fourth statement of Art.31 of the VCLT, it is accorded a special 

meaning to a term if it is established by the parties.252 The BIT refers to the desire 

of promoting “greater and economic cooperation”, therefore, the interpretation of 

Art.10 cannot provide an escape route from achieving the goals set by the BIT. 

224. Hence, Respondent cannot argue an emergency in international relations based on 

the different rules of interpretation and for this, the conditions of NMP clause 

established in the BIT are not fulfilled. 

4.2. RESPONDENT’S ACTS ARE NOT JUSTIFIED UNDER CIL 

225. As it was previously stated, Art.12 is more restrictive than CIL provision, Art.25 of 

the ILC Draft Articles, but should Respondent raise any argument in favor of the 

application of this provision, Claimant submits the following counterarguments. 

226. The Art.25 states in a negative form, different circumstances required in order to 

exclude State Responsibility in precise situations.  

“1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act: 

a) is the only way for the State to safeguard an essential interest against 

a grave and imminent peril; and 

b) does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international 

community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if: 

a) the international obligation in question excludes the possibility of 

invoking necessity; or 

b) the State has contributed to the situation of necessity.” 

227. Claimant hereby submits that the measures taken by Respondent do not meet the 

conditions required by CIL provision since: there was no grave or imminent peril 
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(A), Respondent had other less restrictive means to handle the alleged health crisis 

(B) and Respondent has partially contributed to the situation of necessity (C). 

A Grave or imminent peril 

228. The situation cannot be considered as “grave” as it has been demonstrated in 

previous paragraphs of this Memorial.253 

229. Furthermore, Claimant alleges that the length of the LTA, which was signed for 10 

years, and the nature of the spreading show that the peril had not an imminent 

nature. In addition, because the means for the control of the spreading can be found 

in similar diseases such as HIV, Claimant submits that Respondent had already 

dealt with an analogous disease. 

230. Claimant asserts that the methods of control were already available to Respondent 

and the correct use of the said methods could have significantly changed the course 

of action. Respondent was not dealing with a grave and imminent peril as it was a 

well-known illness, with established methods of control. 

B Respondent had other less restrictive means to handle the alleged health 

crisis 

231. The second aspect covered by this provision is the need for the measures taken by 

the Contracting State to be the “only way” to avoid such situation. This Tribunal 

must take into account that Claimant was open to negotiations and could have 

accepted compensatory solutions in order to decrease its price and therefore avoid 

the termination of the LTA.254 The termination was solely due to Respondent’s lack 

of will to negotiate.255  

232. A mixed solution with a lower price and an extension for the patent could have 

potentially pleased both parties and avoided the current situation. However, this 

Tribunal should consider that if Respondent did not want to renegotiate, the purpose 
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of the measures was not solely to save costs by acquiring a cheaper product, but 

also to justify the termination of the LTA and the latter expropriation. 

C Respondent is partially responsible for the current situation 

233. Finally, if this Tribunal considers that the conditions above are fulfilled, it has to be 

noticed that Art.25(2)(b) references the State contribution to the emergency 

situation. In a situation with characteristics similar to greyscale, different methods 

of control have already been proven effective. Since greyscale seems to have a 

similar nature as HIV, a more accurate prevention campaign should have been 

implemented. 

234. The virus was identified in June 1990 and the disease attracted the attention of the 

government in 1993. Moreover, by the late 1990s, a treatment had already been 

designed and was proved effective in slowing the progress of the disease.256 

Mercuria started the campaign years after, in 2003, but only 17% of the population 

was tested.257 

235. As it was mentioned before, the LTA was a part of the prevention campaign and 

was sought by the NHA.258 This Tribunal should notice that Respondent was the 

initiator of the process and of the LTA and should have been more accurate on its 

estimations. The wrong decisions that were taken during those years have 

contributed to the current situation. 

4.3. NECESSITY DOES NOT PRECLUDE THE OBLIGATIONS TO COMPENSATE ONCE 

THE CIRCUMSTANCES PRECLUDING WRONGFULNESS NO LONGER EXIST 

236. In the event that this Tribunal did find necessity at the case at hand, Respondent’s 

obligation to pay compensation has not vanished since necessity is of temporary 

nature.259 
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237. Art.27(a) of the ICL Draft Articles deals with the aftermath of a situation of 

necessity, when the circumstances no longer exist. When this happens, the 

provision calls the State to comply with the previous obligations.260 

238. In CMS, the tribunal concluded the need to comply with treaty obligations once the 

state of necessity ceases to exist, as seen in Gabcíkovo-Nagymaros261 case. It then 

goes to explain the fact that in the case where the plea of necessity is accepted, the 

obligation to act diligently reemerges when the situation is no longer in order.262 

239. In this sense, Claimant recalls the humanitarian aid given by Respondent to the 

neighboring States.263 It is understandable that if Respondent is currently giving 

away greyscale medicines, then the national health crisis is no longer a current 

emergency.264  

240. Therefore, even if necessity was applied in this case, Respondent has the obligation 

to reverse the situation created and comply with its obligation. Respondent should 

reverse the situation by compensating Claimant for the losses suffered as well as 

paying for the pre-award and post-award interests. 

241. In conclusion, Claimant submits that the measures undertaken by Respondent are a 

clear case of expropriation since Claimant’s Patent was given to the generic 

company HG-Pharma without a fair compensation. Because all the actions taken by 

Respondent targeted Claimant’s business and its investment in Mercuria, Claimant 

submits that Respondent is in breach of the BIT and fails to secure the FET standard. 

Also, the numerous delays in the proceedings and the non-enforcement of the 

Award amount to a denial of justice. 

242. Finally, the situation lived in Mercuria did not comply with the circumstances 

required to call for necessity. 
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PRAYER FOR RELIEF 

 

 

For all of the above reasons, Claimant respectfully requires this Tribunal to: 

1. Find that it has jurisdiction over treaty claims submitted by this Party; 

2. Find that Respondent has breached Art.3(1), (2) and Art.6(1), (2) of the BIT; 

3. Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the breaches in the amount of no less than USD 1,540,000,000 

and the repeal of compulsory licenses; 

4. Order Respondent to pay for all costs related to these proceedings; 

5. Order Respondent to pay a six-month-LIBOR rate interests as of the issuance of 

the compulsory license and on the amounts due as damages; 

6. Dismiss all reliefs submitted by Respondent; 

7. Grant such other relief as the Tribunal deems appropriate; 

 

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 18, 2017 BY 

 

 


