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STATEMENT OF FACTS 

 

The Parties 

1. The Claimant is ABL a private company with limited liability incorporated on April 5, 1998, 

under the laws of Basheera. ABL is a wholly-owned subsidiary of its parent, ABG registered 

in Reef. 

2. The Respondent is Mercuria. The NHA is a Mercurian public sector corporation. NHA is 

organized by NHA trusts, and reports annually to MHM. NHA is politically accountable to 

the government of Mercuria. It is funded by national taxation, and some private contributions.  

The BIT 

3. In January 1998, Basheera and Mercuria concluded the BIT. It was one of several 

international agreements concluded by Basheera, a trend that was attributed to the 

government’s new outward-looking economic policy. 

ABL’s Business Activities in Basheera 

4. ABL has an established presence in Basheera’s pharmaceutical market since its 

establishment in 1998. Its business activities in Basheera have spanned nearly a decade. ABL 

was incorporated in Basheera as a vehicle for carrying on business in South American and 

African countries.  

5. ABL was assigned necessary patents to enable its business operations. ABL rented out office 

space, opened a bank account, and hired a manager and an accountant. ABL has employed 

staff in Basheera, and exercised administrative and business control of its activities in 

Basheera and Mercuria. ABL has had between two to six permanent employees in Basheera 

from 1998 to 2016, who manage its portfolio of patents registered in South America and 

Africa. ABL has consistently been providing support for regulatory approval, marketing, and 

sales, as well as legal, accounting, and tax services for other affiliates of ABG in South 

America and Africa. ABL also complies with its tax obligations in Basheera. 

The Patent 
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6. ABC acts as the primary holding company to ABG. ABC’s shares are held by a mix of private 

entities and private individuals of a wide variety of nationalities. ABG is a leader in drug 

discovery and development enterprise, a pioneer in discovering cures in the arena of critical 

epidemic diseases that threaten the developing world. Some examples of these diseases are 

AIDS, cancer, malaria, and greyscale. 

7. Sexual contact is one of the many ways in which Greyscale is transmitted between patients. 

Researchers have described the disease to be chronic, non-fatal, and incurable. After years 

of intensive studies, clinical trials, and regulatory clearances, ABG synthesized Valtervite, a 

drug that could radically improve treatment for greyscale patients.  

8. ABG obtained patents for Valtervite in about 50 different jurisdictions, including Reef and 

Mercuria. On February 21, 1998, Mercuria issued Patent No. 0187204 over Valtervite, to 

ABG. ABG assigned this patent to ABL. The Patent allows ABL exclusive exploitation of 

Valtervite and excludes other companies from using, making or selling of Sanior for certain 

period of time in Mercuria. Valtervite is the active ingredient in ABL’s blockbuster grey-

scale treatment drug, Sanior. 

The LTA  

9. On November 25, 2004, ABL and NHA signed the LTA. NHA would purchase Sanior from 

ABL at a fixed discounted rate of 25% by periodically placing purchase orders. The LTA 

stipulated the minimum guaranteed annual order-value. The LTA was to be valid for a period 

of 10 years. NHA entered into the LTA as a result of an imminent public concern over 

greyscale, which was a threat to the working-age population in Mercuria 

10. NHA collaborated with ABL because of NHA’s five-year health plan (1999-2004), which 

aimed at tackling critical diseases in Mercuria. ABL set up a manufacturing unit in Mercuria 

for Sanior and commenced production in 2005. Sanior was successfully deployed across 

healthcare centers and was in progressively greater demand in Mercuria with each passing 

year. Anticipating a further surge in demand from Mercuria, ABL boosted its operation in 

Mercuria by scaling up its manufacturing resources to ensure timely supply of Sanior in order 

to honor its commitment under the LTA. 

Termination of the LTA 
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11. In early 2008, the NHA began demanding further discounts of 40% for Sanior, and refused 

to engage in a reasonable negotiation despite knowing that the discount would reduce ABL’s 

margins to virtually nothing.  

12. On 10 June 2008, the NHA unilaterally terminated the LTA. ABL challenged the termination 

by invoking arbitration under the LTA, and obtained an award in its favor. The Award 

directed the NHA to pay ABL USD 40,000,000 in damaged for breach of the LTA.  

Delay in Award Enforcement 

13. On 3 March 2009, ABL filed for enforcement of Award before HCM. However, the Court 

and the Respondent indulged in every day tactic possible. The Court granted adjournments 

for the asking and entertained application that were clearly lacking in merit.  

14. The matter was adjourned when the Respondent was absent on 15 January 2010, 4 September 

2012, 25 July 2015, and 30 October 2016. The Court granted the several extensions of time 

requested by ABL on 2 October 2010, 30 April 2012, 8 January 2013, 20 March 2014, 5 

March 2015, and 15 January 2016. In addition, the Court even adjourned the matter when 

Respondent’s counsel was travelling on 3 September 2011; the counsel could not contact the 

Respondent regarding the joinder on 5 October 2011; and, its counsel was unwell on 5 March 

2016. The Award is still pending enforcement. 

The Amendment to Law and Violation of Patent Rights 

15. On October 10, 2009, Mercuria amended its Intellectual Property Law, 1976 (Law No. 

232/76) and enacted Law No. 8458/09 in the Government Gazette of Mercuria. This new law 

removed any possibility for ABL to maintain patent rights even during the promised duration, 

and it re-assigned them to an unauthorized third party.   

16. In November 2009, HGP a Mercurian generic drug manufacturer, filed an application before 

the HCM for grant of license to manufacture ABL’s patented active ingredient, Valtervite. 

The Court heard the matter through a fast-tracked process, and granted HGP the license on 

1 April 2010 and market the drug by paying a mere 1% royalty of its total revenues to ABL. 

ABL has not received any payment under the license. 

Submission of the Dispute to Arbitration 
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17. On November 7, 2016, ABL submitted its Notice to the PCA, to be governed by the Rules, 

in exercise of the dispute resolution provision under Art. 8(2)(c) of the BIT. On November 

26, 2016, Respondent submitted its Response to ABL´s Notice. 
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ARGUMENTS 

 

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR CLAIMS BY ABL UNDER ART. 8(1) 

18. This Tribunal has jurisdiction under Art. 1(1), over  

“any dispute arising out of or in relation to this Agreement, or the 

existence, interpretation, application, breach, termination, or 

invalidity thereof.” 

Therefore, the Tribunal has jurisdiction rationae materiae, personae, and temporis as 

required by Art. 1 of the BIT. 

A. The Tribunal has Jurisdiction Ratione Materiae because the LTA, the Patent, 

and the Award are “Investments” under Arts. 1(1), 8(1) 

19. The Tribunal has jurisdiction ratione materiae because the LTA, Patent, and Award are 

investments under Art. 1(1) of the BIT. An investment is:  

“any kind of asset held or invested either directly, or indirectly 

through an investor of third state, by an investor of one Contracting 

Party in the territory of other Contracting Party in accordance with 

the latter’s laws”  

20. The LTA is an investment because it is a “claim to money” under Art. 1(1)(c). The Patent 

for Valtervite assigned to ABL is an investment because it is an intellectual property, a 

“patent”, under Art. 1(1)(d). The Award is an investment because it is a continuation or a 

part of an investment—the LTA, under Art. 1(1)(c). Therefore, this Tribunal has jurisdiction 

rationae materiae over the claims in relation to the award. 

i. The LTA, Patent, and Award, are Investments because Art. 1 Defines 

Investments Broadly 

21. Within the meaning of Art.1(1), an investment is “any kind of asset” [emphasis added]. The 

VCLT1 stipulates that, 

                                                 
1 VCLT, Art. 31. 



6 

“a treaty shall be interpreted in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in 

the light of its object and purpose.”  

22. Within the ordinary meaning of the BIT, contracting parties have established a broad 

definition of investment using the terms “any kind of asset,” due to the outward looking 

economic policy adapted by the contracting parties in 1998.2  In light of its object and 

purpose, its Preamble states a non-restrictive interpretation of investment. The object and 

purpose of the BIT are 1) the promotion of a greater economic cooperation; and 2) the 

stimulation of the private flow of capital and the economic development of the Contracting 

Parties. Therefore, the term “any kind of asset” is a broad definition of investment because 

it increases economic cooperation and the private flow of capital while developing both 

Mercuria and Basheera. 

ii. The LTA is an Investment under Art. 1(1)(c)  

23. The LTA is an investment as a “claim to money” under Art. 1(1)(c) because it is a legal 

property with an economic value for ABL. A claim to money is an asset, a legal property, 

used to create an economic value.3 

24. In Deutsche, the tribunal held that a Hedging Agreement was a claim to money because it 

was a legal property with an economic value. The agreement was set at 100,000 barrels for 

each of the parties, and the payments were to be calculated on a monthly basis. There, the 

treaty established that the term “investments” includes “every kind of asset”. These 

categories included “claims to money which have been used to create an economic value or 

claims to any performance having an economic value and associated with an investment.” 

Like the Deutsche tribunal, Douglas concludes that this Hedging Contract is a “claim to 

money” because it was an obligation to pay a fixed or contractually ascertainable sum of 

money, it was a debt, and a debt was a form of intangible property.4 A debt is a form of 

intangible property.5  

                                                 
2 Facts, 840:28. 

3 Deutsche, ¶ 285. 

4 Douglas 2, 344. 

5 Id. 
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25. Like in Deutsche, the LTA is an investment because it is a “claim to money” under Art. 

1(1)(c) of the BIT. The LTA is an asset, a legal property with an economic value because the 

supply contract between ABL and NHA had an obligation to pay at a fixed discounted rate. 

Therefore, the LTA is an investment because NHA’s monetary obligation is a claim to money 

under the BIT.  

iii. The Patent is an Investment under Art. 1(1)(d) 

26. The Patent is an investment because it is an asset, an “intellectual property right” which 

includes “patents” under Art. 1(1)(d). The definition of investment covers a non-exclusive 

list of protected rights:  

“(d) intellectual property rights, including rights with respect with 

to copyrights, patents, trademarks as well as trade names, industrial 

designs, good will, trade secrets and knowhow.”  

 

27. In Eli Lilly, the tribunal held that an intellectual property right is an intangible property 

acquired and used to obtain economic benefit or other business purposes under Art. 1139(g) 

of NAFTA. The tribunal held that it had jurisdiction over claims of breach of intangible 

property. Art. 1139(g) includes “property, tangible or intangible, acquires in the 

expectation or used for the purpose of economic benefit or other business purposes.” 

[Emphasis added]. The tribunal found that Eli Lilly’s Canadian patents were investments 

protected under NAFTA.6  

28. Here, the Patent is an intangible property, an intellectual property right protected under the 

BIT. Like in Eli Lilly, the Patent is an intangible right held by ABL to obtain economic 

benefit by excluding others from making, using, selling, or importing the invention. Like in 

Eli Lilly, the BIT covers intellectual property rights acquired before and after this treaty. 

29. Therefore, this Tribunal has jurisdiction because the Patent is an intangible property under 

the BIT. 

iv. The Award is an Investment under Art. 1(1)(c) 

                                                 
6 Klopschinski, 211-39. 
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30. The Award is an investment as a “claim to money” under Art. 1(1)(c) because it is: 1) part 

of the LTA, an investment; and 2) the award crystallizes rights under the LTA.  Art. 1 defines 

an investment as “any kind of asset”, and includes “claims to money, and claims to 

performance under contract having a financial value.” [Emphasis added]. The award is an 

investment protected under the BIT. 

31. First, the award is an investment because it is a part of the LTA, an investment under Art. 

1(1)(c) of the BIT. In White, the tribunal held that an award is an investment or subject to 

treaty-protection because “the award constituted part of the original investment, the rights 

under a contract.”7 White cited Chevron where the tribunal had concluded that “[o]nce an 

investment is established, it continues to exist and be protected until its ultimate disposal has 

been completed.”8 

32. In White, The Australia-India BIT defined investment as “every kind of asset”, and included 

the “right to money or to any performance having a financial value, contractual or 

otherwise.”9 [Emphasis added]. The Australia-India BIT wording is similar to the Mercuria-

Basheera BIT. Therefore, like in White this Tribunal should hold that the award is an 

investment because it is part of the LTA, an investment under Art. 1(1)(c) of the BIT. 

33. Second, the award is an investment because it crystallizes the rights under the LTA. In 

Saipem, the tribunal held that a contract was an investment and that the “rights accruing from 

the ICC Award fall squarely within the notion of “'credit for sums of money […] connected 

with investments’ set out in Art[.] 1(1)(c) of the BIT.”10 [Emphasis added] The tribunal 

concluded that the ordinary meaning of the words “credit for sums of money” covered rights 

under an award ordering a party to pay an amount of money.11 

34. The rights embodied in the ICC Award were not created by the Award, but arise out of the 

Contract. The ICC Award crystallized the parties’ rights and obligations under the original 

contract. Notwithstanding whether the Award itself is an investment, the contract rights 

crystallized by the Award are themselves an investment within Art. 1(1)(c). In Saipem, the 

                                                 
7 White, ¶7.6.9-10. 

8 Id. 

9 Australia-India BIT, art. 1. 

10 Saipem, ¶126. 

11 Id. 
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Italy-Bangladesh BIT defined investment as “any kind of property,” [emphasis added] and 

included the  

“credit for sums of money or any right for pledges or services 

having an economic value connected with investments, as well as 

reinvested income.”12 [Emphasis added] 

35. The Italy-Bangladesh BIT wording is similar to the Basheera-Mercuria BIT. Therefore, like 

in Saipem, this Tribunal should hold that the Award is an investment because it crystallized 

ABL’s right to recover damages under the LTA for NHA breach of it. Here, the Award is an 

investment because it is a part of the LTA and the LTA rights continue to exist and be 

protected until the enforcement of the Award. Therefore, first the Award continues the life 

of the rights enshrined on the contract, and second, the Award is a claim of money itself. 

v. The LTA and Patent do not have to Satisfy the Salini Test 

36. In Biwater, the tribunal held that “there is no basis for a rote, or overly strict, application of 

the five-part Salini criteria in every case.”13 In the UK- Tanzania BIT, any investment meant 

every kind of asset including claims to money and intellectual property rights.14 In Biwater, 

the tribunal rejected a strict interpretation of the criteria identified in Salini stating that the 

“criteria are not fixed or mandatory as a matter of law.” The tribunal criticized the Salini test 

because 1) the text of Art. 25 of the ICSID Convention contains no reference to the Salini 

criteria, and 2) the negotiating history of the ICSID establishes that the ‘investment’ 

definition was intentionally left open.15 The tribunal reasoned that the travaux préparatoires 

of ICSID, the drafters did not succeed in their efforts to incorporate a definition of 

“investment.” The term was left intentionally undefined expecting parties to agree on those 

terms. Given that the Convention was not drafted with a strict, objective, definition of 

“investment”, it is doubtful that arbitral tribunals sitting in individual cases should impose 

one such definition which would be applicable in all cases and for all purposes.16 The tribunal 

                                                 
12 Italy-Bangladesh BIT, art. 1(1). 

13 Biwater, ¶312. 

14 UK-Tanzania BIT, art. 1. 

15 See Biwater, ¶313. 

16 Id. 
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adopted “a more flexible and pragmatic approach” to the meaning of “investment.” The 

tribunal considered the criteria identified in Salini in light of the circumstances of the case, 

including the nature of the instrument containing the consent to ICSID.17  This test “is 

inconsistent with the developing abroad consensus reflected in [BITs] and their definitions 

of investment.”18 Here, the BIT establishes that the disputes shall be resolved in accordance 

to the PCA Arbitration Rules under Art. 8 (2)(c). Therefore, this Tribunal should not apply 

the Salini test because 1) this BIT has its own definition, and it is not an ICSID definition; 

2) this is a PCA tribunal and not an ICSDI tribunal; and, 3) this dispute is in accordance to 

the PCA jurisprudence, and not ICSID jurisprudence. Therefore, this Tribunal should employ 

a broad definition because it is PCA case law that holds the persuasive power over this PCA 

tribunal.  

vi. The LTA and Patent Still Satisfy the Objective Test for the Definition of 

“Investment”  

37. If this Tribunal applies the Salini test, it should still apply a flexible and pragmatic approach 

because Art. 25 of the ICSID intentionally left open the definition of investment based on its 

negotiating history. According to this approach, the LTA and patent qualify as investments 

because 1) they are substantial contributions or commitments; 2) the performance of the 

projects was over a certain duration; 3) they had an element of risk for both sides; and 4) they 

were significant contributions to the economic development of the host State. 

38. The LTA and the Patent satisfy the element of substantial contributions or commitments 

under the Salini test. Contributions or commitments should not only be looked at in financial 

terms, but also in terms of know-how, equipment, personnel, and services. Here, the LTA, 

substantially contributed to Mercuria’s public health because its purpose was to supply 

Sanior to the NHA at a discount during an imminent public emergency in Mercuria.19 ABL 

opened an office to strengthen relations with the Government of Mercuria and expand 

business in South America and Africa. Additionally, the Patent, is also a contribution because 

                                                 
17 Non-restrictive interpretation: Methanex, ¶ 103-5; Aguas, ¶ 91; SGS 1, ¶ 116; Eureko, ¶ 248; and, Vivendi. 

18 DOLZER et al., at 66. 

19 Notice, 6:4; Facts, 875:28. 
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it brought to Mercuria’s market a product to treat greyscale patients in 1998.20 ABL also 

opened an office to strengthen relations with the Government of Mercuria and expand 

business in South America and Africa. Additionally, the patent is also a contribution because 

it brought to Mercuria’s market a product to treat greyscale patients in 1998.21 Pursuant to 

the Annual Report (2006), greyscale is confirmed to be a health issue in 43 countries, 

including Mercuria.22 Therefore, the LTA and patent satisfy the substantial contributions or 

commitments element under the Salini test. 

39. Second, the LTA and the Patent satisfy the element of performance of the project over a 

certain duration under the Salini test. A project complies with the minimal length of time 

upheld by the doctrine when it is from 2 to 5 years.23 Here, the LTA complies with the 

performance of the project over a certain duration because it was performed for 4 years (20 

July 2004 -10 June 2008).24 Additionally, the Patent satisfies also the temporal element of 

duration because it existed for longer than a decade (21 February 1998- 17 April 2010).25 

Therefore, the LTA and the Patent satisfy the element of performance of the project over a 

certain duration under the Salini test. 

40. The LTA and the Patent satisfy the element of risk for both sides under the Salini test. The 

risk of an investment is inherent in any long-term contract because the total cost cannot be 

established with certainty in advance creating an obvious risk for the both sides.26 

41. Here, the LTA satisfy the element of risk for ABL because the Claimant created the 

infrastructure for manufacturing, purchased land and machinery, and marketed and 

distributed Sanior in health centers to perform the LTA for ten years.27 HCM granted Patent 

to manufacture Valtervite to HGP and fixed the royalty to be paid to ABL at 1% of total 

                                                 
20 Facts, 855:28, 875:29, 900:29, and 905:29. 

21 Facts, 855:28, 875:29, 900:29, and 905:29. 

22 Annex3, 1300: 41. 

23 RFCC, ¶ 61; Salini, ¶ 54; Jan 2, ¶ 93; Malaysian, ¶¶ 110, 111. 

24 Facts, 930:30, 1525:48.   

25 Notice, 110:4. Facts, 950:30.   

26 Salini, ¶ 56. 

27 Facts, 950:30, 915:29. 
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earnings. Thus, The LTA and Patent satisfy the element of risk to Mercuria because the 

growing number of greyscale patients could render the LTA unsustainable.28  

42. Although Clause 5 of the LTA stipulates the minimum guaranteed annual order-value, the 

risk of the investment grew because the order for Sanior doubled with each quarter in 2007. 

The order increased because the cases of greyscale increased in Mercuria. Responding to this 

increase in value, ABL purchased land and machinery to bolster its production setup. It was 

a risk even for NHA, who in early 2008 requested ABL renegotiate the price of Sanior 

because “it had grossly underestimated the number of greyscale cases.”29 Therefore, the LTA 

and the Patent satisfy the element of risk to ABL and Mercuria under the Salini test. 

43. The LTA and Patent satisfy the element of significant contribution to the economic 

development of the host State under the Salini test. A significant contribution to the economic 

development of the host State occurs when a private company invests money in the 

infrastructure or public interest which falls under task to be carried out by the State or by 

other public authorities.30 Here, the LTA and the Patent were significant contributions to the 

economic development of Mercuria because they were the solution to a health national crisis 

in Mercuria. The protection of people’s health is a public interest and a task of the 

government of Mercuria and its public authorities. Greyscale was a threat to the working-age 

population in Mercuria since 2003.31  

44. Mercuria had to invite “offers from pharmaceutical companies for [the] long-term strategic 

supply of FDC greyscale medicines.”32 Therefore, the LTA and patent satisfy the significant 

contribution to the economic development of the host State element under the Salini test. 

B. The Tribunal has Jurisdiction Ratione Personae under Art. 1 

45. The Tribunal has jurisdiction ratione personae because ABL is A) an enterprise 

incorporated, and B) a direct investor from Basheera as required under Art. 1. ABL was 

                                                 
28 Facts, 920:30. 

29 Facts, 920:29. 

30 Salini, ¶ 57. 

31 Annex3, 1315:41; Facts, 875:28; Response, 485:16. 

32 Facts, 880:29; Annex3, 1315: 41. 
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created in accordance to the laws of Basheera satisfying the requirement under Art. 1(2)(b). 

ABL is also a direct investor because it is from a Contracting Party of the BIT. 

i. ABL is an Enterprise Incorporated under Laws of Basheera as Required 

under Art. 1(2)(b) 

46. Art. 1(2)(b) establishes that an investor is any “enterprise incorporated or duly constituted 

in accordance to with the applicable laws of the Contracting Party.” [Emphasis added]. In 

this case the standard of enterprise incorporated is met, thus this Tribunal has jurisdiction 

ratione personae. 

47. The parties to the BIT selected the incorporation test instead of the control test. Where parties 

have expressly intended to define nationality through the incorporation test, it is the prima 

facie element for the determination of nationality. The Preamble states that the purpose and 

objective of this BIT was “to promote greater economic cooperation” and “by nationals and 

enterprises of one Contracting Party in the territory of the other Contracting Party.” 

[Emphasis added]. Parties selected the incorporation test because it satisfies the purpose and 

objective of the BIT  

48. Tribunals have uniformly adopted the test of incorporation or seat rather than the test of 

control.33 In Tokios, the tribunal concluded that the legal place of incorporation was the only 

relevant consideration to determine whether the tribunal had jurisdiction. Ukraine had argued 

that while claimant was indeed incorporated in Lithuania under the BIT, it was 99% owned 

by Ukrainian nationals, who also comprised two thirds of its management.34 Here, like in 

Tokios what matter is the incorporation and the tribunal should disregard the origin of the 

parent company/or owners, the People’s Republic of Reef. Therefore, ABL is an investor no 

matter the nationality of the parent companies, because it was incorporated under the laws of 

Basheera, a Contracting Party of the BIT.35 

                                                 
33 SCHREUER et al., 281. (The Tribunal’s majority in Tokios Tokels observed that ICSID Tribunals consistently applied 

a test of incorporation or seat and that “reference to the state of incorporation is the most common method of defining 

the nationality of business entities under modern BITs and traditional international law.”) 

34 GIORGETTI, at 97. 

35  Notice, 1:3. 
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49. Therefore, this Tribunal has jurisdiction ratione personae because the parties selected the 

incorporation test in the BIT. 

ii. ABL is a Direct Investor from a Contracting Party to the BIT 

50. This Tribunal has jurisdiction ratione personae because ABL is an investor from a 

Contracting Party of the BIT, as required by Art. 1(1). This article establishes that an investor 

is who: 

“held or invested either directly, or indirectly through an investor of third state, by 

an investor of one Contracting Party in the territory of the other Contracting Party 

in accordance with the latter’s laws.”  

51. As a company from Basheera, ABL invested directly in Mercuria, another Contracting Party 

to the BIT. ABL invested directly in Mercuria because ABL established its presence in 

Basheera’s pharmaceutical market and carried on business in South American and African 

countries when it signed the LTA. This agreement was part of the overall operation of 

maintaining its presence in Basheera because ABL signed the LTA in 2004, after 1) Basheera 

entered the BIT in January 1998, 2) the company received the patent in 1998, and 3) it 

collaborated with the NHA through a health plan (1999-2004).36 In addition, ABL created 

the infrastructure to strengthen its business in Basheera when it 1) acquired intellectual 

property, including the Patent for Valtervite; 2) rented out an office space; 3) opened a bank 

account; and, 4) hired a manager and an accountant.37 ABL set up a robust manufacturing 

base in Mercuria and expanded into other verticals in the pharmaceutical sector of 

Mercuria.38 ABL had several distributors with whom it had long-standing relationships.39 

“Particularly evident is the impact of NHA’s Comprehensive HIV/AIDS Partnership with a 

consortium of pharmaceutical companies led by ABL.”40 

52. Respondent argues that ABL is a “mailbox company” based on a control test.41 However, 

under Art. 1(2)(b) of the BIT the relevant criterion is the incorporation instead of the control. 

                                                 
36 Facts, 885:29. 

37 Facts, 860:28, 965:31. 

38 Facts, 865:28, 900:29. 

39 Facts, 960:31. 

40 Annex2, 1260:39. 

41 Response, 480:16. 
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“[I]n cases in which the relevant treaties provide for incorporation as the relevant criterion, 

tribunals have refused to pierce the corporate veil in order to look at the nationality of the 

company’s owners.” 42  Therefore, even if this tribunal decides that ABL is a “mailbox 

company,” the tribunal does not need to pierce the corporate veil because ABL satisfies the 

incorporation test under Art. 1(2)(b) of the BIT.  

53. In addition, regardless of the nationality of ABL’s parent company, this Tribunal should 

recognize ABL as an investor because Basheera is its place of incorporation, registration and 

actual seat. In Amco, the tribunal refused to go beyond the first level of control, and 

concluded that Amco had the nationality of Indonesia because its place of incorporation, 

registered seat, as well as its actual seat was in Indonesia. In finding jurisdiction, the tribunal 

held that the documents containing consent has indicated that Amco was an Indonesian 

company under foreign control.43 Here, irrespective of its parent company nationality, ABL 

is an investor of Basheera because it is incorporated, and has its seat there. 

54. This Tribunal has jurisdiction ratione personae because ABL is an investor. It is an investor 

because it was incorporated under the laws of Basheera and it is from a company from a 

Contracting Party as required under Art. 1(1) and (2)(b) of the BIT. 

C. The Tribunal has Jurisdiction ratione temporis under Art. 13 

55. This Tribunal has jurisdiction ratione temporis as the breach occurred on valid investments 

when they are made in “the territory of the other Contracting Party on or after the date of its 

entry into force” under Art. 13 of the BIT. In this case, the breaches started ten years later of 

the entry into force of the treaty. The investments were properly constituted—four years from 

the LTA, twelve years from the Patent, and eight years from the Award.  

56. In Philip, the tribunal held that it had jurisdiction ratione temporis because the treaty was in 

force and protected the claimant’s right at the moment of the alleged breach.44Tthe tribunal 

reasoned that an investment treaty must be deemed to be limited to prospective disputes 

                                                 
42 DOLZER et al., 48. 

43 Amco, 12-4. 

44 Philip, ¶¶ 527-9. 
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because otherwise it will be contrary to the dispute resolution clause and the object and 

purpose of the treaty.45 

57. Therefore, this Tribunal has jurisdiction ratione temporis because the investments existed 

before Mercuria violated the BIT. 

II. ABL HAS BEEN DENIED BENEFITS UNDER ART. 2 

58. Respondent is attempting to deny benefits of the BIT to ABL. This Tribunal should find that 

ABL’s arguments under the DOB clause is admissible because the DOB clause consists of 

substantive requirements that must be examined by this Tribunal.46 The Tribunal should 

examine the substantive requirements of the DOB clause in its adjudication. The invocation 

of a DOB clause can only have a prospective effect. 47  Therefore, ABL is entitled to 

protections under the BIT at least until the Response date.  

59. ABL has been denied advantages of the BIT, because of insufficient invocation by 

Respondent. Respondent has failed to invoke in a clear, unambiguous manner, its reserved 

right under Art. 2.48 Respondent has failed to establish that Mercuria: 1) does not maintain 

diplomatic relationships with Reef; or 2) has adopted measures prohibiting transactions with 

investors from Reef or such measures would be violated if ABL’s investments are protected 

under the BIT.  

A. Claims under Art. 2 are Admissible by this Tribunal by Exercising its Jurisdiction 

60. This Tribunal should find that the claims under the DOB clause are admissible because it 

contains substantive requirements in Art.2(1) and Art. 2(2). These substantive requirements 

are to be examined on the merits of this case, and are admissible by the Tribunal in exercise 

of its jurisdiction. ABL has been improperly denied benefits under the BIT based on the 

merits of the facts before it. 

                                                 
45 Id. ¶ 526 

46 See generally Generation. 

47 See id.; See also Plama. 

48 Response, 5:16. 
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61. “Admissibility goes to the question of whether a tribunal can ‘exercise its adjudicative power 

in relation to the specific claims submitted to it.’”49 In Empresa, the tribunal held that the 

denial of benefits clause raises questions of merits when its substantive requirements are 

before the tribunal for determination.50 Similarly, in Isolux, the tribunal held that the DOB 

clause under the ECT raised a question of admissibility, not jurisdiction.51 Tribunals have 

emphasized that any dispute relating to DOB clauses must be heard by an arbitral tribunal as 

it inquires the merits of the dispute.  

62. This Tribunal must, in the exercise of its jurisdiction, admit the DOB claim and examine its 

“substantive requirements,”52 under Art. 2(1) and Art. 2(2) because the DOB clause is part 

of the merits of the case.  

B. Respondent’s invocation of DOB has only a prospective effect 

63. ABL cannot be denied benefits of the BIT for its investments in Mercuria thus far. A DOB 

clause applies only prospectively. ABL has a legitimate expectation for protection under the 

BIT until at least the date of Respondent’s Response. Thus, the invocation at the time of the 

response to the Notice does not deprive ABL of BIT protection until the date of the 

Respondent’s Response. 

64. The tribunal in Plama noted that Bulgaria was required to exercise the DOB clause against 

Plama at the earliest. Bulgaria exercised its right more than four years after Plama’s 

investment, which the tribunal then determined to have only a prospective effect.53 This 

means that existing investments made by Plama in Bulgaria, cannot be excluded from 

protection under the BIT by Bulgaria. The contracting party raising the clause, “must be seen 

to have done so.”54 In Liman, the tribunal held that notification of right exercised under a 

                                                 
49 See Newcombe. citing DOUGLAS 1; See also Paulsson 2. (explaining that a question of jurisdiction of a tribunal 

calls into question the authority of a tribunal to decide on an issue altogether; whereas admissibility of issues before 

a tribunal is for the tribunal to exercise its authority to determine). 

50 Empresa, ¶ 71. 

51 Isolux, ¶ 710-2. 

52 Empresa, ¶ 71. 

53 Plama, ¶¶ 158-9. 

54 Id., ¶ 157. 
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DOB clause “has prospective but no retroactive effect.”55 Further, an investor who has not 

received an affirmative notice of a host state invoking its right under the DOB clause has 

legitimate expectations until the right has been exercised.56 The tribunal in Plama held that 

an investor is in a “hostage” situation after making an investment because the state can 

exercise DOB at any time. In Generation, the tribunal held that an “investor needs at least 

the same protection as it enjoyed as a putative investor able to plan its investment.”57 These 

tribunals applied the clause prospectively because they upheld the objects and purpose of the 

treaty under dispute.58 They indicate that a retrospective application of DOB clause would 

be in contravention to the purpose of the treaty.59 

65. The preamble of the BIT expresses that the parties desire “to promote greater economic 

cooperation between them in respect to investments” in each other’s territory. Tribunals 

above, made a prospective application because a retrospective application will only intensify 

the “hostage situation” because it would make investments and returns unpredictable. 

Applying the provision prospectively would contravene the purpose of international 

investments because such an interpretation is contradictory to the preamble of the BIT. 60 

Here, ABL has held the Patent in Mercuria over Valtervite for almost a decade, five years 

longer than the claimant in Plama. Respondent has not invoked the DOB clause in the decade 

that it has conducted business in Mercuria. Further, the object and purpose of the BIT is to 

establish long term relationships between Basheera and Mercuria. This reading is consistent 

with the holding by the tribunal in Plama.  

66. Unless the contracting parties to a treaty intended for a DOB clause to have an automatic 

application, the clause must be actively exercised. In Khan, the tribunal’s decision on 

jurisdiction found that the application of DOB under the ECT requires an “active exercise of 

                                                 
55 Liman, ¶ 225. 

56 Generation, ¶ 161. 

57 Id. 

58 Plama, ¶ 157. Liman, ¶ 225. 

59 Id. 

60 See id. (the tribunal emphasizes on the purpose of the BIT in determining whether the invocation of DOB is to 

have a prospective or a retrospective effect). 
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the contracting party’s right to deny treaty benefits.”61 The tribunal interpreted the DOB 

clause under the ECT through Arts. 31 and 32 of the VCLT.62 In the “ordinary meaning of 

the terms”63 of the BIT, the right to deny benefits is “reserved.”64 In Veteran, the tribunal 

held that “[A] putative covered investor has legitimate expectations of such advantages until 

that right’s exercise. A putative investor therefore requires reasonable notice before making 

any investment in the host state whether or not that host state has exercised its right under 

Art. 17(1) of the ECT. The object and purpose of the ECT suggest that the right’s exercise 

should not have retrospective effect.”65 The tribunal found that the ECT aimed to create “a 

predictable legal framework for investments” which can be realized “only if investors can 

know in advance whether they are entitled to the protections of the Treaty.”66 If the parties 

to the BIT wished for an automatic application of the clause, they would have indicated so 

in the phrasing of BIT.67 This Tribunal should deny Respondent’s invocation of the DOB 

clause; or hold that the invocation only has a prospective effect. 

67. ABL is a legitimate investor under Art. 1(2) since its investments from 1998. Even if this 

Tribunal finds that the DOB clause has been invoked by Respondent appropriately, it must 

hold that the clause applies only prospectively. This Tribunal should read Art. 2 

harmoniously with the objects and purposes of the BIT. 

C. Respondent has Failed to Invoke Art 2 Clearly, Expressly, and Publicly 

68. Respondent has incorrectly invoked the DOB clause by failing to clearly, expressly, and in a 

public manner express denial to ABL. This Tribunal should reject Respondent’s defense of 

the DOB clause because Respondent did not raise the argument prior to its Response clearly 

and expressly. Therefore, ABL should not be denied benefits of the BIT. 

                                                 
61 Khan ¶¶ 411-2. 

62 Khan ¶ 419. 

63 VCLT, art. 31. 

64 BIT, art. 2 cf. ECT art. 17(1). 

65 Plama ¶¶ 161-2. 

66 Khan. ¶ 426. 

67 See Khan ¶ 419-23. 
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69. A DOB clause must be “actively exercised” by the host State as against a specific investor; 

mere presence in the treaty is insufficient. The presence of the clause in the BIT in itself “is 

at best only half a notice; without further reasonable notice of its exercise by the host state, 

its terms tell the investor little; and for all practical purposes, something more is needed.”68 

The idea of an “active exercise” of the clause has been furthered by many tribunals following 

the decision in Plama.69 In interpreting the DOB clause, tribunals have looked to the rules of 

interpretation in the VCLT.70 By a “good faith”71 reading of the clause and assigning the 

plain meaning to the words, the DOB clause is a “reserved right” which requires the host 

state to take active measures to exercise the right. 

70. The DOB clause should be invoked before the arbitration has commenced because the 

investor needs to be put on “notice” by the host State before the investor makes treaty claims. 

The tribunal in Khan cites the decisions in Plama and Yukos. It emphasizes on the 

“affirmative” exercise of the DOB clause because the investor had reasonably relied upon 

the BIT to make the investment. 72  Further, the tribunal in Khan examined whether a 

contracting party may deny benefits under the ECT after the arbitration has commenced.73 

The Khan tribunal determined that such a denial would contradict the objects and purposes 

of the treaty because the treaty seeks to provide a predictable legal framework for investors.74 

“This predictability materializes only if investors can know in advance whether they are 

entitled to the protections of the [t]reaty.”75 Allowing a State to raise the DOB defence at any 

time will leave the investor in an “highly unpredictable situation,” impeding the “investor’s 

ability to evaluate whether or not to make an investment in any particular state.”76 This would 

contradict the objects and purpose of the BIT. 

                                                 
68 Plama, ¶ 157. See also Reports, 305. 

69 See generally Khan, and Yukos. 

70 Khan, ¶ 417-9. 

71 VCLT, art. 31. 

72 Khan, ¶ 419. 

73 Khan, ¶ 425. 

74 Khan, ¶¶ 417-9, ¶426. 

75 Khan, ¶ 426. 

76 Id. 



21 

71. Here, Respondent invokes DOB clause after the Notice was issued. According to the Rules, 

arbitral proceedings “commence on the date on which the [N]otice[. . .] is received by the 

respondent.”77 Respondent has not invoked the DOB clause before its Response. ABL has 

invested in the territory of Mercuria at least since the patent for Valtervite was assigned to it 

in April 1998. Like the claimant in Khan, ABL has reasonably relied upon the guarantees of 

investment protection under the BIT for nearly a decade. ABL has a legitimate expectation 

of protection under the BIT because Respondent did not exercise its right under DOB clause. 

72. Further, Respondent’s consent to arbitration shifts the burden of proof because ABL has 

already proved that it is an investor under Art. 1(2).78 Respondent must definitively show 

that ABL was on notice of Respondent invoking the DOB clause. Respondent’s consent to 

arbitration under the BIT against ABL is an objective assent to the status of the ABL as an 

investor and of ABL’s investments. In Guaracachi,79 the tribunal held, that in the presence 

of a DOB clause in the BIT, the consent to arbitration in itself may constitute an 

acknowledgement by the state of the fulfilment of objective requirements by the investor. 

Respondent here, has consented to arbitration and to the jurisdiction of this Tribunal. 

Respondent has the burden of proof to show that the DOB clause was invoked by Respondent 

before the arbitration was commenced by ABL. Respondent has not invoked its right 

reserved under Art. 2 in a clear, express, and public manner. 

D. Respondent has not met its Burden to Prove Application of Arts. 2(1) or 2(2)  

73. Respondent advances no facts to support a conclusion that the ABL meets the BIT 

requirements under Art. 2 to deny benefits to ABL. The requirements are: 1) that ABL is 

owned by a third state and that it has no substantial business activities in Basheera (Art. 2(1)); 

or, (2) that Reef is a state with which Mercuria has no diplomatic relations or that the purpose 

of such measures would be violated by giving benefits of BIT to ABL (Art. 2(2)). 

i. ABL does not meet the substantive requirements listed under Art. 2(1)  

                                                 
77 Rules, art. 3(2). 

78 Guaracachi, ¶¶ 366-70. 

79 Guaracachi, ¶ 377. 
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74. The pre-requisite for a proper invocation of the DOB clause, is for the host state to prove that 

the investor and the investment in question qualify the conditions set forth in the clause.80 

The joint conditions under Art. 2(1) are not satisfied by ABL. ABL is an “investor” as defined 

under the BIT in Art. 1(2), because it is incorporated and duly constituted in accordance with 

the applicable laws of Basheera. ABL does not meet the requirements set under Art. 2(1) 

because it has substantial business activities in Basheera.  

75. In reserving the right to contracting parties, a legal entity may be denied advantages under 

Art. 2(1) if: 

“citizens or nationals of a third state own or control such entity and 

if that entity has no substantial business activities in the territory of 

the Contracting Party in which it is organized.” 

This is a two-fold test. Both cumulative tests must be met to deny benefits of the BIT.81 First, 

ABL is a wholly-owned subsidiary of its parent company registered in Reef. It is owned and 

controlled by nationals of a “third state.” Second, ABL has significant and substantial 

business activities in the territory of Basheera. 

76. ABL does not meet the requirements of Art. 2(1) because it has substantial business activities 

in Basheera. DOB to ABL can be legitimate only if ABL satisfied both requirements. The 

clause dos not apply to ABL because it does not meet the “substantial activities” requirement. 

a. ABL has “Substantial Business Activities” in Basheera 

77. Substantial business activities are to be measured in terms of quality, not quantity. ABL was 

incorporated in Basheera as a vehicle for carrying on business in South American and African 

countries. ABL has enjoyed an established presence in Basheera’s pharmaceutical market. It 

even rented out office space, opened a bank account, and hired a manager and an accountant. 

Its business activities in Basheera have spanned over nine years, since its establishment in 

1998. 

                                                 
80 Petrobart, ¶ VIII.3.1-5. 

81 Ulysseas, ¶ 167. 
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78. The definition of “substantial” is qualitative, not quantitative.82 In Amto, the tribunal noted 

that in the absence of the definition of the word “substantial,” “means ‘of substance, and not 

merely of form’. It does not mean ‘large’, and the materiality not the magnitude of the 

business activity is the decisive question.” 83  The tribunal held that Amto satisfied the 

substantial activities test because its activities in the contracting state included the 

employment of a small but permanent staff.84 This is similar to ABL, which employed a 

small but permanent staff in its offices in Basheera, like the claimant in Amto.85 

79. The tribunal in Petrobart refers to strategic and administrative control in the territory of a 

contracting party to the ECT and admits this within the meaning of a “substantial business 

activity.” 86  Like the claimant in Petrobart, ABL has between two to six permanent 

employees in Basheera from 1998 to 2016, who manage its portfolio of patents registered in 

South America and Africa. ABL has consistently been providing support for regulatory 

approval, marketing, and sales, as well as legal, accounting, and tax services for other 

affiliates of ABG in South America and Africa. 87  Like Petrobart, ABL’s presence in 

Basheera has spanned nearly a decade of business expansions in the pharmaceutical markets. 

Therefore, like in Petrobart ABL has substantial business activities in Basheera because it 

has consistently held administrative and business control from Basheera. 

80. This Tribunal should hold that ABL has substantial business activities in Basheera because 

it has employed a small but consistent staff in Basheera, and exercised administrative and 

business control of its activities in Basheera and Mercuria. 

ii. Respondent has failed to show it has no relationships with Reef for Art. 2(2) 

81. Art. 2(2) requires Respondent to show 1) that it does not maintain diplomatic relationships 

with Reef; or 2) that it has adopted measures prohibiting transactions with investors from 

Reef or such measures would be violated if ABL’s investments are protected under the BIT. 

                                                 
82 Amto, ¶ 63-5. Petrobart, VIII.3.5. 

83 Amto, ¶ 64. 

84 Id. 

85 Id.; See also Facts 1510-5:48. 

86 Petrobart VIII.3.5. 

87 Facts, 1512-5:48. 
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Respondent has failed to show that Mercuria has adopted or maintained measures that 

prohibit transactions with investors from Reef. Respondent has also failed to show that any 

such measures are violated by according benefits to ABL. 

82. The tribunal in Amto placed the burden on the host state to establish necessary facts to deny 

benefits. In Amto, the tribunal applies the principle of onus probandi actori incumbit.88 ABL 

has shown that it is an investor for the purpose of the BIT. The burden of proof is on Mercuria 

to show that ABL meets the criteria in Art. 2. When a “respondent alleges that the claimant 

is of the class of Investors only entitled to defeasible protection, so that the respondent can 

exercise its power to deny, then the burden passes to the respondent to prove the factual 

prerequisites. . . on which it relies.” 89 In Ulysseas the tribunal places the burden of proof on 

the State to show that the “conditions for the exercise of the right to deny the BIT advantages.” 

90 In making this decision, the tribunal interprets the DOB clause with Art. 31(1) of the VCLT. 

In light of the objects and purpose of the treaty in Ulysseas, along with the construction of 

the DOB clause, the tribunal places the burden on the state that “advances the defence” of 

DOB.91  

83. Respondent has failed to show that Reef is a state with which Mercuria has prohibited 

transactions because Mercuria and Reef maintain normal diplomatic relations. 92  This 

Tribunal should hold that DOB clause is not applicable to ABL because Respondent has not 

shown that the requirements under Art. 2(2) have been met. 

III. RESPONDENT HAS VIOLATED FET GUARANTEED TO ABL UNDER ART. 3  

A. FET Encompasses Favorable Conditions, Legitimate Expectations, Stability of 

Legal and Business Framework, and Protection from Arbitrary Conduct  

                                                 
88 Amto, ¶ 64. 

89 Id. ¶¶ 64-5. 

90 Ulysseas, ¶ 166. 

91 Id. 

92 Facts 1508:48. 
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84. The standard of FET has “acquired prominence” as a consequence that many other standards 

in investment arbitration may not be entirely appropriate.93 This is especially true when the 

facts may not support direct expropriation, but there are events that have breached the rights 

of the investor. 94  Generally, FET standards includes, the requirement of stability, 

predictability and consistency of the legal framework, legality, protection of investor 

confidence or legitimate expectations, procedural due process and DOJ, substantive due 

process or protection against discrimination and arbitrariness, transparency, and 

reasonableness and proportionality.95   

85. Notably, when deciding if an element of FET has been violated, it must be done so through 

the correct lens. When a treaty specifies that a host state will create favorable conditions, as 

in Art.3(1), this means that FET cannot be interpreted as a minimum standard of treatment, 

rather treaty specification of favorable conditions re-emphasizes the aims of the State in 

signing the treaty, to induce foreign investment by signaling their intentions to create an 

environment that is conducive to the stimulation of individual business initiatives.  Any FET 

violations should be decided in an objective manner not requiring bad faith by the State.96   

i. Respondent Failed to Observe Obligations it Entered into regarding 

Investments and Violated Art. 3(3) 

86. Art. 3(3) states:  

“Each Contracting Party shall observe any obligation it may have 

entered into with regard to investments of investors of the other 

Contracting Party.”  

87. Observation of any obligation by the host State serves a dual purpose: 1) the investor may 

form basic expectations about where they are about to invest, and 2) to reinforce the ideal 

that a stable legal and business environment is essential to induce foreign investment.   

“The foreign investor expects the host State to act in a consistent 

manner…so that it may know beforehand any and all rules and 

                                                 
93 PSEG, ¶ 238. 

94 Id.   

95 Schill, 79-80. 

96 National, ¶ 173. 



26 

regulations that will govern its investments, as well as the goals of 

the relevant policies and administrative practices or directives, to be 

able to plan its investment and comply with such regulations.”97  

a. ABL’s Basic Expectations were Violated 

88. FET is a bona fide principle of international law, under which a state must provide to 

international investments treatment that does not affect the foreign investor’s basic 

expectations used in making the investment.98 On a general level, an investor can expect the 

regulations for their industry to be consistent, transparent, fair, reasonable, and enforced 

without arbitrary or discriminatory decisions.99 

89. When ABL decided to invest in Mercuria, there was legislation that allowed ABL to obtain 

the Patent for Valtervite.100 ABL obtained and relied on the Patent. ABL’s basic expectations 

were violated because the Patent was dissolved without allowing ABL to maintain Patent 

rights and removing enforcement of those Rights.    

90. In Tecmed, Mexico was found to have frustrated the Tecmed’s fair expectations when 

Mexico negatively affected the generation of clear guidelines that would have allowed 

Tecmed to prevent the non-renewal of a permit or when Mexico weakened Tecmed’s 

position to enforce rights or explore ways to maintain their permit.101  

91. Here, ABL’s ability to maintain the Patent is like Tecmed’s ability to maintain their permit.  

Mercuria has not only negatively affected the generation of clear guidelines allowing ABL 

to prevent the non-renewal of its patent, but has passed Law No.8458/09 that removes any 

possibility for ABL to maintain patent rights during the promised duration. Respondent has 

not only weakened ABL’s position to enforce patent rights, but has demolished ABL’s patent 

rights, re-assigning them to an unauthorized third party.   

92. One of the factors the Tecmed tribunal relied on was that in the term preceding the refusal of 

permit-renewal, that Mexico had not entered into any form of dialogue which could have 

                                                 
97 Tecmed, ¶ 154. 

98 Id. 

99 Joseph, ¶ 262. 

100 Tecmed ¶ 855. 

101 Tecmed ¶ 173. 
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prepared Tecmed for the possible non-renewal nor did Tecmed have the opportunity to solve 

any deficiencies that would have avoided the denial. 

93. Here, in the term preceding the dissolution of ABL’s patent rights, there was no notice nor 

conversation with ABL, of the anticipation of dissolution of patent rights. Mercuria 

demanded a lower price for ABL’s patent protected product.  Although ABL offered a lower 

than previously agreed upon price, Mercuria refused.  Without notice of the potential 

dissolution of ABL’s patent rights, Mercuria passed Law No.8458/09 that dissolved ABL’s 

patent right. Neither in the term leading up to, nor the month after passage of Law 

No.8458/09 did ABL have the ability to prepare for the possible dissolution of its patent 

rights nor did ABL have an opportunity to avoid the dissolution.    

94. Further violation of ABL’s fair expectations, is the declaration by the Mercurian President, 

of legislation that removed ABL’s patent rights. A month later, Mercuria granted a license 

for ABL’s patent, through a “fast-tracked process” to an unauthorized third-party.102 This 

occurred during the period that ABL expected to have patent protections.   

95. The actions of Mercuria are more severe and detrimental than the actions of Mexico in 

Tecmed. Here, Mercuria enacted Law No. 8458/09 that removed the rights of ABL’s Patent 

investment during the protected period of the Patent. Law No.8458/09 not only prevented 

ABL from taking action to prevent the revocation of the patent or take action to preserve the 

investment, but weakened ABL’s position to enforce its Patent because it was given to an 

unauthorized third-party. If Patent rights are not upheld, then States will suffer economic 

detriment in contravention to the purpose of the BIT. Patent rights are important because 

they promote innovative creations. ABL as a foreign investor, promotes the Mercuria’s 

economy and allows its citizens access to previously unobtainable medicines. If Mercuria 

had initially denied Patent protections, then Mercuria would have been left without the life-

saving medication by Valtervite.  

96. This Tribunal should find that Mercuria’s actions are a violation of ABL’s fair expectations 

and therefore a violation of FET. When an investor’s fair expectations are violated, it is a 

violation of FET in itself.103  

                                                 
102 Facts, 947:30. 

103 Tecmed, ¶ 174. 
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b. Respondent did not Provide a Stable Legal and Business Framework 

97. ABL rightfully assumed that the business and legal environment of Mercuria should remain 

consistent from the beginning of their investment until the end.    

98. The Preamble to the BIT sets the perspective in which the BIT should be understood. It 

acknowledges that each party has rights and obligations according to national and 

international laws and standards. 104  Additionally, a significant number of treaties, both 

bilateral and multilateral, that deal with the standard of a stable legal and business 

environment, “unequivocally shows [FET] is inseparable from stability and 

predictability.”105 Reading Art. 3(3) in light of the Preamble, Mercuria has an obligation to 

ABL to provide legal and business stability.   

99. ABL does not purport that a State cannot change their laws. ABL maintains that the legal 

framework for foreign investments merely operate within an “acceptable margin of change” 

and have no more than a “limited impact” on foreign investors’ investments.106 Dissolution 

of Patent rights completely and without an opportunity for ABL to take preventative actions 

cannot be viewed as an acceptable margin of change. Laws may be changed for public 

welfare, but States must uphold protocols and promises used to induce foreign investors. The 

removal of ABL’s Patent rights destroyed its ability to protect trade secrets which were 

essential to sell ABL’s type of greyscale medicine. Mercuria removed the protections with 

disregard of ABL’s reliance on patent protections. 

100. In Tecmed, the tribunal dealt with the issue of State’s responsibility to provide a stable legal 

and business framework. The Tecmed tribunal found that Mexico violated the stability of the 

legal and business framework by denying the renewal of a permit issued by the State. Tecmed 

had relied on the ability to renew the permit in planning its business activities. Mexico denied 

the permit renewal due to political pressures. Additionally, Mexico was not clear with 

Tecmed about the proper steps to take to renew the permit. The tribunal considered Tecmed’s 

reliance on the ability to renew the permit and the lack of clear guidance for permit renewal 

as a violation of the stability of the legal and business framework.  

                                                 
104 BIT, Preamble. 

105 CMS, ¶ 276. 

106 Philip, ¶ 433. 
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101. Here, ABL expected Mercuria to provide a consistent legal and business framework by 

upholding its State sanctioned patent and allowing for renewal.  ABL’s Patent was not simply 

denied renewal, but the patent was dissolved during the initial protection period. Mercuria 

did not provide any way for ABL to prevent Patent dissolution. There was not only a lack of 

a clear guidelines for renewal, but there was a lack of clear guidelines for maintenance or 

intellectual property preservation. The maintenance process was demolished when Law No. 

8458/09 removed patent rights in their entirety. 

102. The Tribunal should rule in favor of ABL because Mercuria not only failed to provide a 

stable business and legal framework, but completely disrupted longstanding legal protections 

of patents. Disruption of patent legal protections disrupts the business framework beyond an 

acceptable margin of change because any company that relies on intellectual property rights 

for continued operation will be severely affected, often resulting in a complete loss of 

investment.   

ii. Respondent acted in an Arbitrary Manner 

103. Many tribunals recognize arbitrary conduct as a stand-alone element of FET. 107  The 

underlying principal of arbitrariness, is that one has acted with prejudice, preference or bias 

in substitution for the law.108 Arbitrariness may be described as founded on prejudice or 

preference, or as conduct that manifestly violates the requirements of consistency, 

transparency, even-handedness and non-discrimination.109  

104. Mercuria has acted arbitrarily because Law No.8458/09 is discriminatory in its 

implementation. Previously, Mercuria had long standing laws that protected Patents.  

Mercuria removed all patent protections, and targeted ABL’s investment by granting its trade 

secrets to a third party within a month of the law being passed. ABL was the only 

manufacturer of Sanior. There were other manufacturers within Mercuria and world-wide of 

other greyscale drugs. Respondent targeted ABL because it preferred Sanior since it 

contained Valtervite. Additionally, ABL was targeted because it had refused Mercuria’s 

                                                 
107 Myers, ¶ 263; Waste, ¶ 98; Gami, ¶¶ 98, 103; Thunderbird, ¶ 194; Cargill, ¶¶ 292–3. 

108 Joseph, ¶ 262. 

109 Id. 



30 

demands for an unfairly low price. Mercuria used Law No.8458/09 to circumvent its pre-

existing contractual obligations. 

105. Additionally, even though Mercuria may claim a legitimate purpose behind the law’s 

implementation, to not be considered as arbitrary, they must behave in a way that is even-

handed, transparent, non-discriminatory, and consistent. Mercuria may have taken many 

other routes in order to obtain the needed medicine for the greyscale outbreak but it did not.  

There was no transparency in law-making process, but passed it quickly, without notice or 

attempt to seek other avenues of obtaining Patent protected medicines. Mercuria could have 

asked for a temporary price reduction, or purchased only the secretive portion of the drug, or 

asked ABL to collaborate with another company to produce the drug at a cheaper price while 

maintaining its Patent. Instead, Mercuria passed Law No.8458/09 to remove Patent rights, 

then quickly revealed the protected intellectual property without authorization. 

106. Another tribunal dealt with a similar arbitrary situation.  In Cargill, the tribunal found that a 

permit requirement, put in place by Mexico, violated the principle of FET because it was 

considered as arbitrary.110 Behind the tribunal’s determination was that the sole purpose of 

the permit requirement was to change the trade policy of the US, while the sole effect was to 

virtually remove Cargill from the Mexican sweetening goods market.111 

107. Similarly here, Mercuria acted arbitrarily because the sole purpose behind dissolution and 

reassignment was to circumvent LTA requirements; and the sole effect is the removal of 

ABL from the greyscale medicinal market. 

108. In Cargill, the tribunal explained that Mexico may seek to attain its objective by the 

regulation chosen, but it may not under the principle of FET leave Cargill to bear the costs 

of this choice.112 

109. Here, because Mercuria has reassigned ABL’s patent rights to a third-party, it has caused 

ABL to bear all the costs of Mercuria’s choice. ABL had to pay fees for patent protections, 

invest money into product research and development, purchase manufacturing equipment, 

and many other costs to invest in Mercuria, and produce Sanior. ABL did this with the 

expectation that it would be able to recoup the costs through selling the product. However, 
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once the patent protections were removed, another third-party is able to sell the product 

without the investment costs. 

110. The Tribunal should find that Mercuria has acted arbitrarily because they unfairly targeted 

ABL by reassigning Patent rights to a third-party; dissolved ABL’s Patent rights in order to 

circumvent LTA obligations; and has effectively removed ABL from the market. 

IV.  MERCURIA IS LIABLE FOR THE CONDUCT OF ITS JUDICIARY IN RELATION TO THE 

ENFORCEMENT PROCEEDINGS UNDER ART. 3  

111. Mercuria is liable for the conduct of its judiciary in relation to the enforcement proceeding 

because HCM violated Art. 3 of the BIT. When HCM delayed the enforcement of the award 

for over seven years, it denied justice to ABL according to the FET clause.113 Mercuria had 

a strategy to delay the enforcement proceeding of the award because 1) as an adjudicator, 

HCM granted unreasonable extensions of time requested by NHA; and 2) as an opposing 

party, NHA used several delay techniques to prevent the enforcement of the award. Therefore, 

Mercuria is liable for DOJ due to the delay in enforcement. 

A. HCM Granted Unreasonable Extensions of Time to NHA 

112. In Loewen, the tribunal held that a DOJ claim is based on 1) the conducting of the trial, and 

2) the bias and hostility atmosphere permitted by the court.114 Mercuria is liable for the 

conduct of its judiciary because HCM conducted the enforcement proceeding with a bias and 

hostile atmosphere by fulfilling all the delay techniques employed by NNHA. There is an 

egregious delay on the enforcement proceeding of the award. When HCM granted 

unreasonable extensions of time requested by NHA, Mercuria violated the FET clause.  

113. According to Art. 3 of the BIT: 

“Investments and returns of investors of each Contracting Party 

shall at all times be accorded fair and equitable treatment and shall 

enjoy full protection and security in the territory of the other 

Contracting Party.”  

 

                                                 
113 See 2004 US Model BIT, art. 5(2); See also KLÄGER, 213. 

114 See Loewen, ¶ 123. See also Jan 1, ¶ 187. 
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114. The FET clause includes a procedural protection against the national courts DOJ. A State 

denies justice when its judicial system acts are egregious and violate international law.115 In 

addition, the claimant shall exhaust all national remedies before claiming a DOJ in an 

arbitration. Here, first, HCM acted in an egregious manner when it delayed the enforcement 

procedures as a strategy to gain time. Second, ABL exhausted all the national remedies 

before claiming a DOJ under Art. 3 of the BIT. Therefore, this Tribunal has jurisdiction to 

resolve the conduct of Mercuria’s because it was a violation of Art. 3 of the BIT.   

115. Art. 3 shall be interpreted in accordance with the Preamble of the BIT, which recognizes 

the importance of  

“[p]roviding effective means of asserting claims and enforcing 

rights with respect to investment under national law as well as 

through international arbitration.” 

 

116. Mercuria was supposed to provide ABL the effective means to enforce its rights accordingly 

to the treaty. Under Art. 31 of the VCLT, Art. 3 shall be interpreted within the “ordinary 

meaning to be given to the terms” of the BIT, the FET in national courts means due process 

and an effective judicial system. In accordance to “the terms of the treaty in their context”, 

Mercuria agreed to the FET clause because it wanted to attract investors and investments by 

promoting a safe and secure legal environment. Thus, according to “the object and purpose 

of the BIT,” the FET clause is a standard for an effective judicial system that Mercuria was 

supposed to comply with. However, Mercuria did not provide ABL with an effective judicial 

system to enforce its rights. 

117. In Fabiani, the tribunal reasoned that the execution of a judgment given by any court is an 

integral part of the ‘trial’ for the purposes of Art. 6 of the BIT.116 The tribunal also held that 

the duty to enforce is beyond the formal judicial order of execution.117 In Fabiani, the 

tribunal found that DOJ includes the refusal of a judicial authority to exercise his functions, 

and to give a decision on the request submitted to him. It also includes wrongful delays on 

                                                 
115 DUMBERRY, 138. See also Chevron, ¶ 244. 

116 See PAULSSON 1, 177. See also Fabiani. ¶ 4900. 

117 PAULSSON 1, 169. Timofeyev, ¶ 40. 
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his part in giving judgment.118 Here, the court refused to exercise its functions and enforce 

the award. Therefore, HCM denied justice to ABL.  

118. In addition, the High Court protraction of the proceeding is per se a DOJ. In Victor, the 

tribunal held that 1) an extraordinarily long protraction in a court procedure constituted one 

of the classical forms of committing a DOJ; and 2) the absence of any court decision for 

seven years was an international wrong. The tribunal also reasoned that the state denied 

justice because it was seven years was an excessive delay of judicial proceedings.119 Here 

like in Victor, HCM denied justice to ABL because Mercuria protracted the enforcement 

procedure in its judicial system, and its court did not issue a decision on the enforcement of 

the award in over seven years. Therefore, this Tribunal should hold that Mercuria denied 

justice to ABL.  

119. In Jan, the tribunal held that ten years was a long time to obtain a first instance judgment, 

the court did not denial justice, but the result was “an unsatisfactory administration of 

justice.”120 The tribunal held that the court did not denial justice because 1) the issues were 

complex and highly technical; 2) two cases were involved; and 3) parties were especially 

productive in terms of submissions and filed extensive expert reports. Nevertheless, here the 

Tribunal should hold that seven years was a long time to obtain an enforcement judgment 

and that court denied justice because 1) the issue was simple: the enforcement of an award, 

2) only one case was involved, and 3) parties were not especially productive in terms of 

submission of documents, and they did not file export reports. Therefore, the Tribunal should 

hold that HCM denied justice when it delayed the enforcement proceeding because it was 

beyond an unsatisfactory administration of justice. 

120. In White, the tribunal held that the court did not deny justice because there was no suggestion 

of bad faith, “a particularly serious shortcoming” or “egregious conduct” that shocks or at 

least surprises, a sense of judicial proprietary."121  White alleged that India breached its 

obligations under the Australia-India BIT (1999). India denied the tribunal’s jurisdiction to 

hear those claims, and denied violations of the BIT. The tribunal established five elements 
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for DOJ: 1) the behavior of the courts themselves; 2) the complexity of the proceedings; 3) 

the need for swiftness; 4) the significance of the interest at stake; and, 5) the behavior of the 

litigants involved.122 

121. First, in White, when the tribunal held on the “element of behavior of the court” it focused 

on the delay of the Supreme Court when it failed to constitute an appropriate panel to hear 

White's jurisdictional appeal.123 There, the tribunal did not consider the time of the delay a 

DOJ because several national courts were involved and placed the time frame in the las 

instance (four years). However, the tribunal should hold that Mercuria denied justice to ABL 

because 1) HCM was the only national court involved in the enforcement of the award; and, 

2) HCM delayed eleven times the enforcement of the award rather than one time (failure to 

constitute a panel).  

122. Here, HCM granted all the seven unreasonable requests of extension of time that NHA asked 

for.124 They were unreasonable requests because 1) some were against the law of Mercuria; 

and 2) the Respondent requested them because the NHA’s counsel was travelling, the counsel 

could not reach his client, and the health condition of NHA’s counsel being poor. In those 

occasions, the High Court had to adjourn for unreasonable causes. Even if HCM was 

providing the NHA with reasonable extensions, and giving a proper hearing/day in court, it 

should have used its “disciplinary” powers to direct the procedure, and should have identified 

that NHA had a strategy to delay, and should have at some point instructed to continue 

123. Second, in White the tribunal held on the “element of complex proceeding” reasoning that 

there was no DOJ in the delay of the proceeding because it was a complex proceeding. 

However, here it was an enforcement proceeding, and the former is less complex than a 

dispute resolution proceeding.125 

124. Third, in White the tribunal held on the “element of the need for swiftness” reasoning that 

there was no DOJ in the delay of the proceeding because it was a commercial matter, and the 

award had an order for payment of interest.126 However, here this is 1) an investment matter 

                                                 
122 White, ¶ 10.4.10:100. 

123 White, ¶ 10.4.21:104. [Emphasis added]. 

124 Notice, 250:8, 275:9, 310:10; 330:10; 345:11. 

125 See Notice, 200:7. See also Notice, 130:4, Response 510:17, and Facts, 935:30. 

126 White 10.4.14:102. [Emphasis added]. 
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rather than a commercial one; and 2) the Award did not have an order for pay interest because 

it ordered USD 40,000,000 in damages. In January 2009, this amount stated the ABL’s 

damages, today this amount is totally inaccurate.127 Therefore, the Tribunal should hold that 

Mercuria denied justice to ABL because the enforcement proceeding was not sufficiently 

swift to maintain the effectiveness of the award. 

125. Finally, in White, the tribunal held on “element of the significance of the interest at stake” 

that “it is evident on the record that the issues involved in the set-aside application are of 

obvious significance in the field of commercial arbitration in India.”128 Here, the issues 

involved in the enforcement proceedings are significant to ABL because it would compensate 

ABL for Mercuria’s violation of the BIT.129 

i. Mercuria Violated Art. III of NYC 

126. Mercuria violated Art. III of the NYC because HCM did not recognize the award as binding 

when it delayed the enforcement proceeding, and complied with the delay strategy of 

Mercuria. Under Art. 1 of NYC, the convention applies to the recognition and enforcement 

of foreign awards “made in the territory of a State other than the State where the recognition 

and enforcement of such awards are sought.” Art. 3 of NYC establishes that each Contracting 

State shall recognize arbitral awards as binding. One of the main purpose and object of the 

NYC was to increase the effectiveness of arbitration in the settlement of private law disputes. 

Here, HCM did not recognize the arbitral award as binding because it complied with all the 

delay techniques of NHA. Therefore, the conduct of HCM violated the binding effect of the 

award, and frustrated the effectiveness of the award under Art. 3 of the NYC. 

ii. Mercuria is Liable even if ABL ought to have Known that the Mercurian 

Courts were Overburdened 

127. Mercuria may argue that in White, the tribunal held that the delay on the enforcement of the 

award was not DOJ because ABL either “1) knew or ought to have known at the time it 

                                                 
127 Notice, 125:4. Facts, 930:30. 

128 See White. [Emphasis added] 

129 Notice, 125:4. 
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entered into the contract that the domestic court structure [. . .] was overburdened; and, 2) 

the BIT did not establish any especial timeframe for the enforcement of the award.”130 

128. Nevertheless, ABL could have known of the struggling, overburdened judiciary of Mercuria 

and its effort to cater to its population of 67 million people.131 Despite the high case load, 

this was not the reason for the delay on the enforcement proceedings. ABL could have not 

known that Mercuria would change the domestic court structure when they entered into the 

LTA in 2004.132 Despite the overwhelming caseload, the judge apparently had time to attend 

to a workshop organized for officers of the Mercurian judiciary on August 6, 2014. The judge 

had time to grant extensions requested by opposing party. The court adjourned the matter to 

September 9, 2014.133 Although this BIT did not establish any especial timeframe for the 

enforcement of the award, ABL had legitimate expectations on an “effective” award 

enforcement. Seven years waiting for the award to be executed is not an expression of 

efficiency.  

B. Mercuria is Liable for the Conduct of NHA when it used Several Delay 

Techniques to Prevent the Enforcement of the Award 

129. Mercuria is liable for the conduct of NHA because NHA was a tool to delay the enforcement 

of the award. In White, the tribunal held on the element of the behavior of the litigants, the 

fifth element of the DOJ test. In White, the tribunal rejected India's contention that the delay 

experienced before the Indian courts results solely from White's attempts to avoid a decision 

on the merits.134 The Tribunal held that White was seeking to be treated by India’s courts in 

accordance with its obligations under NYC.135  

130. However, unlike in White, here the Tribunal should focus on the behavior of the host State 

instead of the investor because here a state enterprise (NHA) was the one that delayed the 

enforcement proceeding. Here, NHA delayed the proceeding not because it wanted its 

                                                 
130 White, 10.3.14-6: 96. 

131 Response, 510:17. 

132 Facts, 940:30. 

133 Notice, 320:10. 

134 White, 10.4.15:103. 
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national court to treat NHA in accordance to the NYC. NHA delayed the enforcement 

proceeding as a strategy and to revert the purpose of the NYC, the effectiveness of an 

arbitration proceeding.  

131. These are examples of the behavior of NHA: 

a. Seven (7) times NHA was absent from the court without good reason, and 

breached the Mercurian procedural law. [September 22, 2009;136 January 15, 

2010;137 September 4, 2012;138 September 9 2012;139 November 8, 2012;140 July 

25, 2015;141 October 30, 2016.142] 

b. Seven (7) times NHA delayed the proceeding by requesting unnecessary 

extensions of time for procedural acts. [June 10, 2010;143 October 2, 2010;144 

February 20, 2011;145 April 30, 2012;146 January 8, 2013;147 March 20, 2014;148 

March 5, 2015;149 and, January 15, 2016.150] 

c. Four (4) times the court had to adjourn to a different day the hearing because 

of NHA negligence. [3 September 2011, 5 October 2011, 8 November 2011;151 5 

March 2016; 30 September 2015;152 30 September 2016; and, 30 October 2016.153] 

                                                 
136 Notice, 205:7. 
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V. TERMINATION OF THE LTA BY NHA IS A VIOLATION OF ART. 3(3) 

132. The termination of the LTA by NHA violates Art. 3(3) of the BIT because Mercuria 

exercised its sovereign authority to unilaterally terminate NHA’s contractual obligations in 

the LTA. There is privity of contract between the LTA and Mercuria because the NHA is 

directly accountable to MHM.154 

133. A contractual claim is “elevated” to a treaty claim when the host state fails to observe binding 

commitments with regard to specific investments.155 The NHA had an obligation to pay ABL 

for the Sanior manufactured and sold to NHA. However, NHA terminated the LTA due to 

intervention by the state of Mercuria because Mercuria was facing financial difficulties.156 

NHA used the discount amount as a straw-man to enable Mercuria to terminate the LTA. 

A. ABL and its investments are protected under Art. 3(3) because it is a Broad UC 

134. The “obligations” under a UC should broadly interpreted, including contractual obligations 

as well as obligations assumed through law or regulation. The tribunal in Duke, held that the 

UC in that treaty is necessarily broad because the treaty there included “any obligation.”157 

In Enron, the tribunal reasoned that the term “any obligation” in a treaty includes all 

obligations, regardless of their nature so long as they pertain to “investments.” 158  The 

tribunal applied Art. 31 of the VCLT and interpreted the terms of the treaty “in good faith” 

and “in accordance with the ordinary meaning to be given to the terms of the treaty.”159 This 

reading is consistent with the jurisprudence established in SGS where the tribunal rejected 

the arguments of the Philippines.160 Similar to this, the tribunal in Eureko broadly interpreted 

the UC by applying the guidelines to interpretation in the VCLT.161 The most important 

                                                 
154 Facts, 1591-5:50. 
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reason for this interpretation is the necessity to protect an investor who has reasonably relied 

on treaty protections and obligations of the contract to conduct business in the host State. 

135. Art. 3(3) of the BIT reads: 

“Each Contracting Party shall observe any obligation it may have 

entered into with regard to investments of investors of the other 

Contracting Party”162 

This Tribunal should make a broad interpretation of the UC because its construction is similar 

to the treaties in Duke163 and Enron.164 Here, ABL invested in Mercuria when it signed the 

LTA because it relied on the obligations and commitments of the contract. ABL set up a full-

fledged manufacturing unit for Sanior in Mercuria, commenced production in 2005 and has 

fully relied on the protections of the BIT.  

B. Mercuria is Privy to the Contractual Obligations under the LTA because of its 

Exercise of Sovereign Action 

136. The contractual breach of the LTA is attributable to Mercuria because it is privy to the LTA. 

Mercuria terminated the LTA unilaterally, exercising its sovereign authority because the 

government wanted to resolve budgetary problems in healthcare programs.165 

i. Mercuria is Privy to the LTA because it directly controls the NHA 

137. Mercuria is privy to the LTA between NHA and ABL, because NHA is a public enterprise 

owned by Mercuria. The NHA is a legal entity that exercises governmental authority with 

conduct that is attributable to the actions of Mercuria. 

138. A host State is liable for contractual breaches when such breaches are attributable to the 

actions of the state or are performed when the government exercises its control. The 

elemental requirements to establish “government authority” is flexible, shaped on a case-

by-case basis.166 In Noble, the tribunal held that the breaches of contract were attributable 
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to Romania even though the contract was with an entity that was legally separate from 

Romania.167 The tribunal there, reasoned that the legal entity was an institution of public 

interest, and that international law principles of attribution applied.168 The rationale for the 

tribunal to make such a holding, was to apportion responsibility to the state which was acting 

through a seemingly legally separate entity.169 Here, although the NHA is a legally separate 

entity, like in Noble, it is an institution of public interest because it is the national level 

authority for health in Mercuria. NHA is not only owned by Mercuria, but is directly 

responsible to MHM.170 Mercuria terminated NHA’s obligations under the BIT after the 

meeting between the Minister for Health and the President of Mercuria.171 

139. This Tribunal should, like in Noble, find that the NHA and Mercuria acted jointly in 

performing and terminating the LTA because the NHA is an institution of public interest 

directly influenced and controlled by the government of Mercuria. 

ii. Mercuria Exercised its Sovereign Authority by Terminating the LTA 

140. A host state must have assumed a legal obligation which it fails to observe through some 

form of sovereign action. In SGS 2, the tribunal held that a claimant can prove a violation 

of the UC if Paraguay took some form of “sovereign action such as amending a law or 

regulation” preventing Paraguay from meeting its obligations.172 Accordingly, the tribunal 

found that Paraguay’s breach of its contractual obligations of making payments resulted in 

the breach of the FET standard under its BIT.173 Like Paraguay, Mercuria has exercised its 

sovereign authority as it used its President and Minister of Health to intervene NHA’s 

obligations under the LTA. The Minister for Health and the President of Mercuria decided 

to terminate the LTA because Mercuria had other budgetary concerns.174 
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141. Therefore, this Tribunal should hold that Art. 3(3) has been violated by Mercuria because it 

exercised its sovereign authority in terminating a contractual obligation between a state 

entity and an investor. 
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PRAYER FOR RELIEF 

 

142. The Claimant hereby submits that the Tribunal: 

i. Declare that it has jurisdiction over the claims in relation to Award under 

Art. 1(1)(c); 

ii. Declare that the Respondent has improperly denied benefits under Art. 2; 

iii. Declare that the Respondent has breached the FET standard under Art. 

3(2) by enacting Law No. 845/09 and granting license on Claimant’s 

Patent over Valtervite; 

iv. Declare that the Respondent is for the conduct of its judiciary liable under 

Art. 3(2); 

v. Declare that when the NHA unilaterally terminated the LTA, the 

Respondent violated Art. 3(3); 

vi. Order the Respondent to pay damages to the Claimant for the violation 

valued at no less than USD 1,540,000,000; 

vii. Direct Mercuria to pay a higher proportion of the costs of the proceedings 

under Art. 9(3) of the BIT. 

 

On Behalf of Claimant 

Yusuf Team 

 


