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STATEMENT OF FACTS 
 

1. On 30 June 1995, the Republic of Ticadia (Ticadia) and the Republic of Kronos 

(Kronos) concluded the Agreement for the Promotion and Reciprocal Protection of 

Investments (Ticadia-Kronos BIT).1 Ticadia ratified this agreement on 1 December 

1995, and Kronos on 10 August 1996.2 Both States are also parties to the Vienna 

Convention on the Law of Treaties and the 1992 Convention on the Protection and Use 

of Transboundary Watercourses and International Lakes.3 

 

2. In March 1997, it was reported that a mineral reserve of highly valuable rare earth 

metal, lindoro, had been discovered in a specified area in Respondent’s territory (“the 

Site”).4  In November 1998, Kronos invited foreign companies to a public auction for 

the right to extra lindoro from a specified area. Fenoscadia Limited (Claimant) won this 

public auction on 20 April 2000.5 On 1 June 2000, the parties concluded a Concession 

Agreement regulating the exploitation of lindoro in the Site (and providing for biennial 

inspections of the Site by Respondent’s Ministry for Agriculture, Forestry and Land).6  

 

3. Claimant was incorporated in 1993 under the laws of Ticadia.7 It had five Ticadian 

nationals as its shareholders.8 In 1998, 65% of its voting shares were “acquired by a 

private equity fund also organized under the law of Ticadia.”9  

 

4. It was not until 2008 that the actual exploitation of lindoro began.10 In 2010 Claimant 

decided to concentrate its activities in Kronos, stopping the mining in Ticadia.11 In 2012 

Kronian nationals acquired the other 35% shares.12 By 2013, Kronian nationals made 

up the majority of the board.13  

                                                
1 Uncontested Facts, para 1.   
2 Uncontested Facts, para 1.   
3 Uncontested Facts, para 2.  
4 Uncontested Facts, para 3.  
5 Uncontested Facts, para 5.  
6 Uncontested Facts, para 8. 
7 Uncontested Facts, para 6.   
8 Uncontested Facts, para 6. 
9 Uncontested Facts, para 6.   
10 Uncontested Facts, para 8. 
11 Uncontested Facts, para 12. 
12 Uncontested Facts, para 6.   
13 Uncontested Facts, para 7. 
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5. The operations had been going well, with the government of Kronos publicly declaring 

support for Claimant.14 However, issues began in 2015 when the Nationalist Party took 

office for the first time in the party’s history.15 In March 2015, Respondent’s President, 

Mr Bazings, sent to the House a draft bill for regulating environmental-sensitive 

activities.16 The Kronian Environmental Act (“KEA”) was passed on 12 June 2015, 

significantly quicker than the average draft period of 15 months.17 

 

6. In September 2015, the Minister for Environmental Matters inspected Claimant’s site 

(as per the Concession Agreement), and Claimant was found in full compliance with 

all its environmental obligations under the Agreement (as it had been with all other 

inspections).18 However, in October 2015, data was released stating that toxic waste 

was found in Kronos’ largest river.19 In November 2015, Kronian Federal University’s 

request for funding to further investigate the data was granted.20 The results of the study 

were published on 15 May 2016, which found “the contamination of the Rhea River is 

undoubtedly a direct consequence of the exploitation of lindoro.21 The study also 

indicated a potential link between the exploitation of lindoro and the increasing 

incidence of diseases such as cardiovascular disease (“CVD”) and microcephaly, but 

did not establish any causal link.22 

 

7. Four months later, on 7 September 2016, Respondent’s President issued Presidential 

Decree No. 2424.23 The Decree imposed a blanket prohibition on lindoro extraction, 

terminated the Concession Agreement and revoked Claimant’s license.24 Consequently, 

Claimant was unable to honor its contractual obligations. On 8 September 2016 

Claimant applied to the Kronos federal court, but on 22 February 2017 the government 

                                                
14 Exhibit 7. 
15 Uncontested Facts, para 13.   
16 Uncontested Facts, para 14.   
17 Uncontested Facts, paras. 16-17.  
18 Uncontested Facts, para 19.   
19 Uncontested Facts, para 20. 
20 Uncontested Facts, para. 21.  
21 Uncontested Facts, para. 22.  
22 Uncontested Facts, para. 22.  
23 Uncontested Facts, para 23. 
24 Uncontested Facts, para 23; Exhibit 5.  
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announced the decree would not be revoked.25 Claimant then withdrew their claim from 

the federal court.26  

 

8. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs they 

intended to pursue remedies under the BIT if negotiations were unsuccessful.27 

Respondent declined to negotiate.28 

 

9. In August 2017, a well-known mining sector magazine published an article stating that 

Respondent intended to recommence lindoro extraction through a joint venture between 

a domestic state-owned enterprise and an enterprise from the neighboring Republic of 

Ibi, starting by 2019.29 

 

10. On 10 November 2017, Claimant filed a request for arbitration.30 

 
 

 

 

 

 

 
 
 

 

  

                                                
25 Uncontested Facts, paras. 25-26. 
26 Uncontested Facts, para. 26.  
27 Uncontested Facts, para 27. 
28 Uncontested Facts, para 27. 
29 Uncontested Facts, para 28; Exhibit 7.  
30 Uncontested Facts, para 29.  
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ARGUMENTS 
 

I. The Tribunal has jurisdiction over the dispute in relation to 

Claimant’s rights under the BIT.  
 

A. The BIT expressly covers an enterprise of the Republic of Ticadia. 

 

1. Article 11 of the BIT states that the Tribunal will have jurisdiction if there is an 

investment dispute between a Contracting Party and an investor of the other 

Contracting Party in relation to an a) investment agreement between the Contracting 

Party and a person or enterprise of the other contracting Party; b) an investment 

authorization granted by that Contracting Party’s foreign investment authority; or c) 

an alleged breach of any right conferred or created by this Agreement with respect to 

an investment.31  

 

2. Claimant submits that they are an investor of the Contracting Party Ticadia, and this 

is a dispute with the Contracting Party Kronos. Therefore, per Article 11, the Tribunal 

has jurisdiction over this dispute.  

 

B. The appropriate test for determining nationality of an enterprise is the place of 

incorporation. 

 

3. Claimant is an enterprise of Ticadia, where it was incorporated and where its board 

meetings are held. While ‘an enterprise of the other Contracting Party’ is not 

expressly defined in the BIT, it is well recognized in international law that a 

corporation’s nationality is determined by its place of incorporation.32  

 

4. It was held in Autopista v Venezuela33 that while there are different possible criteria 

to determine a juridical person’s nationality, the most widely used is the “place of 

incorporation or registered office”.34 Given this, Claimant submits that in the absence 

                                                
31 Art 11, BIT.  
32 Shen, para 55.  
33 Autopista v Venezuela. 
34 Autopista v Venezuela, para 107 
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of a definition in the BIT, this is the test that should be used.  As Claimant was 

incorporated in 1993 in Ticadia, under the laws of Ticadia, the Tribunal must 

conclude that Claimant has Ticadian nationality. This follows decisions made by 

prior tribunals, such as in Barcelona Traction,35 which confined BIT protection to 

corporations which were incorporated in the jurisdiction of a contracting party.   

 

5. This test is further supported by the decision in Waste Management Inc. v. United 

Mexican States.36 The Tribunal stated that if the “parties had wished to limit their 

obligation of conduct to enterprises or investments having the nationality of one of 

the Parties they could have done so”.37 The tribunal refused to impose any additional 

requirements as to nationality without precise treaty guidance.38 If the Parties to the 

treaty had intended there be a limitation as to nationality based on ownership or 

control, it would have been included.39 It was crucial that like the Ticadian-Kronos 

BIT,  this BIT did not include a test or criterion in the definition of “investor”. 

Therefore, like in Waste Management,40 the Tribunal should refuse to read into the 

BIT any additional requirements for the definition of an “enterprise of Ticadia” and 

accept that the relevant test is place of incorporation consistent with the reasoning of 

public international law. 

 

6. There are many other cases that support the finding that the place of incorporation is 

the relevant test. For example, in Tokios Tokelės v Ukraine41 it was found Claimant 

had Lithuanian nationality.42 This was found despite the fact that the investor was a 

business enterprise 99% owned by Ukrainian nationals.43 The relevant BIT defined 

“investor” as “any entity established in the territory of the Republic of Lithuania in 

conformity with its laws and regulations”.44 As the enterprise met this definition, it 

was accepted it was an enterprise of Lithuania.  It did not matter that it was owned 

and controlled almost entirely by Ukrainian nationals. Likewise, Claimant was 

                                                
35 Barcelona Traction, para 1. 
36 Waste Management, Inc. v Mexico.  
37 Waste Management, Inc. v Mexico, para 85. 
38 Waste Management Inc. v Mexico.   
39 Waste Management Inc. v Mexico.   
40 Waste Management, Inc. v Mexico. 
41 Tokios Tokelės v Ukraine. 
42 Tokios Tokelės v Ukraine. 
43 Tokios Tokelės v Ukraine, para 21. 
44 Art 1(2)(b) Ukraine-Lithuania BIT. 
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established in Ticadia under the laws of Ticadia.  While there are some Kronian 

shareholders, they only amount to 35%, and the other 65% are still held by an equity 

fund which is established in Ticadia. This makes the Ticadian control even stronger 

than in Tokios Tokelės v Ukraine,45 where domestic companies held 99% of the 

shares. Therefore, following Tokios Tokelės v Ukraine,46 the Tribunal should find that 

Claimant is an enterprise of Ticadia.  

 

7. Tokios Tokelės v Ukraine47 shows that the relevant, recognized test for the nationality 

of a corporation is its place of incorporation. While Claimant recognizes that in that 

case the BIT expressly defined nationality, this definition has become widely 

accepted as the default in international law and should be applied here. This is 

supported by the case of Saluka v Czech Republic48 in which the investor, as a 

corporation incorporated under the laws of the Netherlands, was found to be of Dutch 

nationality. This was despite the fact that the company was a shell company 

controlled by its Japanese owners. The Tribunal was clear that they could not impose 

the definition of “investor” upon the parties, and it was not open to the Tribunal to 

add other requirements which the parties could have implemented but did not.  

 

8. Claimant submits that the Tribunal must not impose its own ideals of what the 

definition of nationality of an incorporation is. In the absence of anything stating 

otherwise, Claimant should be considered an enterprise of Ticadia, as it has always 

held itself out to be, and therefore the Tribunal has jurisdiction.  

 

C. The nationality of Claimant is legitimate. 

 

9. Claimant submits that any connections that it has with Kronos do not impact its 

nationality. It should be noted that in Aguas del Tunari v Bolivia,49 it was expressly 

held that “it is not uncommon practice” for a corporation to locate their operations in 

a jurisdiction that is beneficial to them. In Aguas del Tunari v Bolivia50 there were 

                                                
45 Tokios Tokelės v Ukraine. 
46 Tokios Tokelės v Ukraine. 
47 Tokios Tokelės v Ukraine, para 69. 
48 Saluka I v Czech Republic. 
49 Aguas del Tunari, SA v Bolivia. 
50 Aguas del Tunari, SA v Bolivia.  
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accusations of nationality planning amounting to fraud, and yet this was found not to 

be relevant in considering the company’s nationality. Additionally, the case of Mobil 

Corporation v Venezuela,51 Mobil freely admitted they had made the decision to 

“restructure its Venezuelan investments through a holding company…which had a 

[BIT] with Venezuela”.52  The Tribunal held that utilizing the BIT to protect 

themselves from mistreatment by Venezuela “was a perfectly legitimate goal”.53 This 

decision makes it clear that “treaty shopping is an acceptable part of strategic 

corporate planning”.54  

 

10. The relevance of this is that the Tribunals do not look too closely at a corporation’s 

nationality beyond what the corporation asserts its nationality to be. Since it is 

legitimate for corporations to alter their nationality to take advantage of certain BITs 

part way through a business enterprise, it follows that the nationality of a corporation 

that held links to a home State long before it entered a business agreement with an 

advantageous BIT must be legitimate. Here, there are no allegations that Claimant 

engaged in nationality planning in any way. Claimant was incorporated under the 

laws of Ticadia in 1993, seven years before they reached the agreement with the 

Republic of Kronos. In fact, it was four years before the lindoro reserve in Kronos 

had even been discovered. Therefore, there is no question that the nationality of 

Claimant is in any way illegitimate, and there are no grounds to dispute its nationality.  

 

D. Even if the “effective management” test is used, Claimant still meets the definition of 

an enterprise of Ticadia.  

 

11. Claimant has submitted that the appropriate test of nationality is one of incorporation. 

Claimant submits that it is an enterprise of Ticadia as it was incorporated in Ticadia 

under the laws of Ticadia.  

 

12. However, if Respondent insists that the relevant definition is that of “effective 

management”, Claimant is still an enterprise of Ticadia.  In Yaung Chi v Myanmar,55  

                                                
51 Mobil Corporation. 
52 Mobil Corporation, paras 195–97. 
53 Mobil Corporation, para 204. 
54 Blyschack.  
55 Yaung Chi v Myanmar. 
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an investor who was born in, lived and operated a business in Burma, had set up a 

company in Singapore. The company invested in Burma. When issues arose with the 

investment, Claimant sought to rely on the ASEAN Treaty. The Treaty stated that 

both incorporation and effective seat of control were relevant in assessing 

nationality.56 The Tribunal, when applying the “effective management” test, held that 

it is logical to apply it “at the time the investment is made”.57 It was held tribunals 

“...should be slow to hold that a company which was effectively managed from the 

place of incorporation at the time an investment was made has subsequently lost 

treaty protection”.58As a result, the tribunal held the effective management test was 

made out.  

 

13. Claimant was clearly an enterprise of Ticadia at the time the investment was made, 

and has always remained an enterprise of Ticadia. It was incorporated in Ticadia in 

1993. In 1998, 65% of the shares were acquired by a private equity fund recognized 

under the law of Ticadia. Claimant did not show any interest in Kronos until 1998 

when foreign companies were invited to auction. The Concession Agreement was 

signed in 2000, and Claimant did not start exploiting lindoro in Kronos until 2008. 

Given that mining activities did not even start in Kronos until eight years after the 

Concession Agreement was concluded, and it was not until 2010 – ten years after the 

Concession agreement was signed – that Claimant decided to concentrate its activities 

in Kronos, it is abundantly clear that Claimant was a national of Ticadia at the time 

of the Agreement. Following Yaung Chi v Myanmar,59 the fact that Claimant decided 

to focus its activities in Kronos in order to carry out its agreement does not cause it 

to lose its Ticadian nationality. This effect is even stronger than in Yaung Chi v 

Myanmar,60 since Claimant’s connections to Ticadia are far more genuine than those 

in Yaung Chi v Myanmar,61 as there is no suggestion Claimant incorporated its 

company in Ticadia for any illegitimate purpose.  

 

E. Even if the “substantial control test” is used, Claimant is still an enterprise of Ticadia.  

                                                
56 Yaung Chi v Myanmar, para 549.  
57 Yaung Chi v Myanmar, para 549.  
58 Yaung Chi v Myanmar, paras 549-550.  
59 Yaung Chi v Myanmar. 
60 Yaung Chi v Myanmar. 
61 Yaung Chi v Myanmar. 
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14. Claimant anticipates that Respondent might submit that the appropriate test of 

nationality is the “substantial control” test – meaning that the corporation must be 

substantially controlled by nationals of the State of which it claims nationality. While 

Claimant submits this is the incorrect test, Claimant would meet the definition of an 

enterprise of Ticadia under this test regardless.   

 

15. Claimant is a private entity registered under the laws of the Republic of Ticadia.62 Its 

business address is 45 Finley Road, TC 1011, Republic of Ticadia.63 Claimant has 

been an enterprise of Ticadia since 1993, and while it had engaged in a number of 

international ventures, Ticadia has always been its place of management. Claimant 

remains incorporated under the laws of Ticadia, and all of its business management 

formalities take place in Ticadia.64 It should be noted that this includes board 

meetings, making it clear that Claimant retains a clear link to Ticadia. Additionally, 

Claimant continues to meet all of its tax obligations in Ticadia.65 While Claimant 

notes that the decisions of the company are tending to favor its interests in Kronos, 

this is not an example of it losing its connections with Ticadia. This is just because 

its current business venture is located in Kronos and therefore it is of importance to 

Claimant to protect this business venture. There is no authority to suggest that 

concentrating on a business venture in a different State is sufficient for Claimant to 

lose nationality of Ticadia.   

 

16. Additionally, Claimant submits that ownership of a majority of shares translates to 

substantial control. In Agunas del Tunari SA v Republic of Bolivia,66 the majority of 

the Tribunal held that there should be a “bright line” test of nationality that was not 

required to look at the actual relationship between the shareholder and the investee 

company.67  Consequently, since the majority of Claimant’s shares are held by a 

Ticadian private equity fund, Claimant is considered a national of Ticadia. Therefore, 

this Tribunal has jurisdiction over this matter as per the BIT.  

                                                
62 Concession Agreement, intro 
63 Concession Agreement, intro. 
64 Uncontested Facts, para 12. 
65 Procedural Order No. 2, para 2.  
66 Aguas del Tunari, S.A. v. Bolivia. 
67 Aguas del Tunari, S.A. v. Bolivia, paras 525–526. 
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II. Claimant’s application is admissible before the Tribunal. 
 

A. Introductory. 

 

17. Claimant has filed a request for arbitration under Article 11 of the BIT. Pursuant to 

the US v Ecuador68 proceedings, Claimant acknowledges that the word “or” 

contained in Article 2 is sufficient to demonstrate what is commonly termed a “fork-

in-the-road provision” (“FITR”). Claimant accepts that this means it must exercise 

an election of forum, in that it may choose either domestic or international arbitration 

and cannot renege on such a decision. 

 

18. As per Toto Costruzioni,69 Claimant will forego its right to international arbitration 

by triggering the FITR where the following elements are met: 

 

a. The treaty claim has the same fundamental basis as the claim submitted 

to the local courts; 

 

b. The factual components of a treaty cause of action have already been 

brought before the local courts; and 

 

c. The treaty claim does not truly have an autonomous existence outside 

the contract. 

 

19. Claimant contends the above requirements are not fulfilled. 

 

B. The application to the domestic court and international tribunal turn on different 

questions of law. 

 

                                                
68 US v Ecuador.  
69 Toto Costruzioni.  
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20. Claimant submits that the relevant question in the present dispute is whether the 

dispute over an alleged breach of the Treaty has ever been submitted to domestic 

dispute resolution.  

 

21. The question of law before the Tribunal relates to Respondent’s breach of the Treaty 

in and of itself in expropriating Claimant’s property. The question of law that was 

before the local court concerned the validity of the legislation and licensing rules 

under Respondent’s domestic laws. 

 

22. Claimant concurs that some of the facts underpinning its claims before the Tribunal 

and the local courts are similar, in that both relate to a contract between Claimant and 

Respondent. Nevertheless, Olguín v Paraguay70 holds that a FITR provision will not 

be triggered by domestic legal proceedings which are related (but not identical) to the 

dispute before the Tribunal. The current dispute arises “independently of the 

contract” and pertains instead to alleged breaches of the Treaty. 71 The “fundamental 

basis of the claim” is thus autonomous of claims to be heard locally. 72 Each of the 

claims involves a variety of facts never put at issue in the other proceedings.  

 

23. Claimant submits that the domestic claim lodged did not contain the same “object, 

parties and cause of action” as the claim presented to the Tribunal. The local 

proceedings took place to suspend the effects of new legislation for a period of 

negotiation. They did not involve any discussion or a decision of any alleged Treaty 

breaches. Such matters, Claimant submits, would fall beyond the jurisdiction of the 

Tribunal. This renders the local proceedings the forum conveniens.  

 

24. Claimant has never submitted any breaches of Treaty rights to local dispute resolution 

and has never pursued local remedies of any kind for expropriation. In the present 

dispute Claimant seeks compensation for breach of the Treaty. The fact that another 

dispute submitted to a domestic court relates to an investment or an investment 

                                                
70 Olguín v Paraguay. 
71 Pantechniki. 
72 Woodruff case. 
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agreement is not sufficient to convert it into an “investment dispute” for the purposes 

of a fork in the road provision.73 

 

25. Claimant submits that the local proceedings related only to Claimant’s attempts to 

challenge the Decree under domestic law. It sought temporary suspension of the 

Decree pending negotiations and to have the Decree declared unconstitutional.74 The 

legislation was challenged on the grounds of breaches of several procedural rules, but 

the challenge was unjustly dismissed. The rules breached include: 

 

a. Constitutional right to conduct public hearings under Article 59 of the 

Kronian Constitution,75 which was politically disputed at the time. This 

is particularly so given the potential bias presented by the Speaker of the 

House, the abnormal speed of the legislation and enacting of the Speech 

verbatim, as these factors indicate a lack of debate and consideration of 

relevant factors; 

 

b. Potential denial of natural justice in failing to grant Claimant an 

opportunity to provide evidence against the decision and the Report, 

particularly as the Report’s conclusion is not widely accepted; and 

 

c. Breach of contract under Kronian law.  

 

26. These constitute grounds for domestic judicial review under Kronian law. Claimant 

sought to challenge the Decree’s validity under Kronian law.  

 

27. Claimant notes that claims arising out of contract and licensing arrangements have 

been found to be a separate cause of action to Treaty claims.76 Claimant notes its 

withdrawn request to the domestic court was submitted primarily on the basis that the 

Kronian House of Representatives had repudiated critical conditions of the contract 

under the Decree.77 Respondent had revoked Claimant’s exploitation license, 

                                                
73 Chevron v Ecuador, para 134. 
74 Procedural Order No. 2, para 3.  
75 Uncontested Facts, para 17. 
76 Toto Costruzioni. 
77 Uncontested Facts, para 23.  
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property and extractive rights that had been afforded under the Concession 

Agreement. Pursuant to Clause 7 of the Contract, the Courts of Kronos hold exclusive 

jurisdiction over such contractual claims.78 In first attempting local adjudication, 

Claimant was in full compliance with the Agreement.  

 

28. Claimant also notes that it has never breached the Agreement. In 2015, Respondent 

found it in full environmental compliance. It has followed through on its side by 

demonstrating concern for waste management, providing employment to promote the 

project’s sustainability, observing laws in force under Article 2.79 Claimant thus 

contends it was correct in challenging the license revocation. 

 

29. Claimant contends its position compares favorably to arbitration decisions on the 

matter of “sameness”.80 The single-arbitrator decision of Pantechniki81 stressed that 

the investor’s claim for arbitration had an identical aim to the investor’s claim in the 

local jurisdiction, namely “obtaining compensation for extra costs incurred in the 

execution of the contract”. 82 However, Claimant contends that the object of both 

claims is sufficiently diverse.  

 

C. Even if the applications turn on the same questions of law, insufficient action was taken 

to exercise the fork-in-the-road option, thus the case was not “to be heard elsewhere”. 

 

30. As noted, the domestic proceedings were merely to postpone effects of the legislation 

so as to enable negotiation. No actual claim was filed. Per the decision of Lanco v 

Argentina,83 only the actual filing of the same substantive claim is sufficient to 

constitute a choice of law. The proceedings were retracted after only 6 months.84 

 

31. Claimant’s circumstances compare favorably to Chevron. 85 In this case, the investor 

had deliberately sought to dismiss jurisdiction in the USA in hopes the courts of 

                                                
78 Exhibit 2, Cl 7.  
79 Uncontested Facts, para 19.  
80 Chevron v Ecuador, para 4.74. 
81 Pantechniki. 
82 Pantechniki. 
83 Lanco v Argentina. 
84 Uncontested Facts, paras. 25-26.  
85 Chevron v Ecuador. 
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Ecuador would be more favorable. When this was not the case, the investor turned to 

international arbitration. In a similar case, the investor merely elected not to appeal a 

decision made by local courts but refer to the Tribunal to overrule. 86 By contrast, 

Claimant has never sought to calculate for a more friendly jurisdiction but has 

followed the jurisdictional terms of the Agreement. No judgment has been issued by 

the local courts nor is there avenue for appeal available. There is no risk of conflicting 

judgments as an election to be adjudicated has not been made. 

 

32. Claimant notes that SGS v Pakistan87 held it preferable that the Tribunal have 

jurisdiction even when the investor seeks a claim under both breach of contract and 

breach of Treaty, 88 suggesting the interests of justice prefer the matter be adjudicated 

in full. Murphy v Ecuador89 emphasized that questions of jurisdiction must first look 

to practicality to avoid “multiplicity of proceedings”. As Claimant withdrew the 

matter in question from domestic adjudication, policy would prefer that the matter be 

heard by the Tribunal.  

 

D. In the alternative, all claims made are fundamentally Treaty claims, rather than 

domestic claims.  

 

33. Claimant submits that its claims could not have been brought in the local proceedings, 

because they involve issues that fall outside the jurisdiction of the Kronian courts. 

Claimant submits that in this particular case, each of Claimant’s claims is only based 

on treaty. 

 

34. Where parties to an investment contract choose the host state’s domestic courts as the 

exclusive forum for resolving disputes, that will not preclude resort to international 

arbitration as an independent, parallel forum under a BIT. Vivendi v Argentina90 held 

that a contractual exclusive jurisdiction clause will not bar a BIT violation claim, 

which is separate and distinct from a breach of contract claim. The inquiry for the 

Tribunal in such a case pertains to the BIT’s terms and the applicable international 

                                                
86 H&H v Egypt.  
87 SGS v Pakistan. 
88 SGS v Pakistan. 
89 Murphy v Ecuador, para 175. 
90 Vivendi v Argentina (Annulment), para 101.  
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law, not a pure breach of contract issue under domestic law.91 If Respondent has 

breached the BIT (a question of international law), then the existence of Clause 7 

cannot prevent characterization of Respondent’s breach as such.92 This decision has 

the support of overwhelming arbitral authority.93 

E. Even if an election has been made, the factual circumstances of the Pantechniki94 

dispute is distinct from the present case and should not be followed.  

 

35. Pantechniki95 is the only known or publicly-available decision to date in which a 

tribunal in an investment treaty case applied a fork-in-the-road provision in favor of 

the state. 96 It is a departure from previous decisions and, although adjudicated in 

2007, has never been followed. 

36. There are significant differences between Pantechniki and Claimant’s specific 

circumstance. Pantechniki pertained to a local judgment already issued against the 

investor. The case also centered on third party property damage impacting on contract 

interpretation in Albania, and not a government-initiated breach of treaty. Claimant 

contends the government actions of Respondent significantly differentiate the claims 

under the Treaty and the Agreement in a way not seen in Pantechniki.  

37. Claimant notes that it has attempted to consult and negotiate with Respondent under 

the Treaty. On the 27 April 2017 Claimant notified Respondent’s Department of 

Foreign Affairs of intent to negotiate. Respondent never acted upon this request, even 

after the mandatory 6 month waiting period for negotiations elapsed.97 Increasingly 

there is no presumption that a fork in the road is an irrevocable choice, because the 

main point is in avoiding multiple proceedings and if you withdraw before hearing 

then there is no risk of this. 

                                                
91 Vivendi v Argentina (Annulment), paras 102–3.  
92 Vivendi v Argentina (Annulment), para 103.  
93 Bayindir v Pakistan (Jurisdiction), para 148; Eureko v Poland, para 101; Sempra v Argentina (Jurisdiction), 
paras 95–99, 121–122; Siemens v Argentina, paras 180; SGS v Pakistan, para 155.  
94 Pantechniki. 
95 Pantechniki. 
96 Pantechniki. 
97 Art 11; Uncontested Facts, 26.  
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III. Respondent’s actions amount to a breach of the Ticadia-

Kronos BIT. 

 
A. Respondent’s actions amount to a breach of Article 7 (Expropriation) of the BIT.  

 
38. Claimant submits that Respondent’s introduction of Presidential Decree No. 2424 

(“the Decree”) amounts to a breach of Article 7(1) (Expropriation) of the BIT. This 

Article provides that:  

 

“Neither Contracting Party shall nationalize or expropriate a covered 
investment either directly or indirectly through measures having an 
effect equivalent to nationalization or expropriation…”.98  

 

1. Respondent directly and indirectly expropriated Claimant’s investment. 

 

39. While direct expropriation involves the appropriation of an investor’s legal title to 

assets, indirect expropriation constitutes a “substantial deprivation” of an investor’s 

rights.99 The question is not whether the investor has suffered economic loss, but 

whether there has been sufficient interference with the investor’s rights.100 In 

assessing whether the host state’s actions meet the required degree of interference, 

the Tribunal is to consider the cumulative impact of all relevant government acts 

affecting the property.101  

 

40. Claimant submits that the Decree amounts to direct and indirect expropriation of 

Claimant’s investment, in effecting the following:  

 

a. A blanket prohibition on the exploitation of lindoro in Respondent’s 

entire territory;102  

 

                                                
98 Art 7(1) BIT.  
99 Metalclad v Mexico, para 103; Biwater Gauff v Tanzania, para 463; CMS v Argentina, para 262.  
100 Biwater Gauff v Tanzania, para 464.  
101 Biwater Gauff v Tanzania, para 456.  
102 Exhibit 5: Art 1 Presidential Decree No. 2424.  
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b. A revocation of Claimant’s license for the exploitation of lindoro;103 

 

c. Termination of the Concession Agreement without any compensation 

paid to Claimant;104 and 

 

d. Confiscation of tons of lindoro stored in Claimant’s facilities (including 

lindoro prepared for export).105 

 

41. Impacts of these actions for Claimant include: 

 

a. Rendering Claimant’s property in Respondent’s territory, notably its 

facilities for the exploitation of lindoro and both its extracted and 

unextracted lindoro, nearly useless;106 

 

b. Cessation of revenues, forcing Claimant to completely shut down its 

state-of-the-art facilities;107 

 

c. Dismissal of all 200 employees engaged for the extraction of lindoro 

(including the 40 employees in charge of proper waste disposal);108 and 

 

d. Inability to fulfil contractual obligations with purchasers and suppliers, 

causing Claimant to suffer “unbearable” losses.109 

 

42. It is thus clear that Claimant’s property can no longer be “put to reasonable use”, that 

Claimant’s rights have been rendered “practically useless”, and that Claimant’s 

“fundamental rights of ownership” have been deprived.110 Therefore, Respondent’s 

conduct cumulatively constitutes a “substantial deprivation” of Claimant’s rights.    

 

                                                
103 Exhibit 5: Art 2 Presidential Decree No. 2424.  
104 Exhibit 5: Art 2 Presidential Decree No. 2424.  
105 Exhibit 5: Art 4 Presidential Decree No. 2424.  
106 Uncontested Facts, para 23.  
107 Uncontested Facts, para 27.  
108 Uncontested Facts, paras 23, 27.  
109 Uncontested Facts, para 24.  
110 Biwater Gauff v Tanzania, para 463. 
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1.1 Requirement that puissance publique be exercised. 

 

43. Respondent must not have acted merely as a contractual partner when expropriating 

Claimant’s investment; rather, it must have exercised elements of governmental 

authority in doing so.111 Respondent issued a legislative decree to terminate the 

Concession Agreement, revoke Claimant’s license, ban lindoro exploitation and seize 

Claimant’s extracted lindoro.112 Respondent clearly acted in its capacity as a public 

authority (cf. private contracting entity) when it adopted measures expropriating 

Claimant’s investment,113 by engaging in behavior beyond that available to an 

ordinary contracting party.114  

 

2. Respondent’s regulatory measures are in breach of Article 7(1) of the BIT. 

 

44. Article 7(1) of the BIT provides that Respondent’s expropriation can only be excused 

by measures taken: 

 

“for a public purpose, in accordance with due process of law, in a non-
discriminatory manner and on payment of due compensation…”.115  

 

45. The Decree fails to meet all four requirements in Article 7(1) of the BIT, all of which 

Respondent must satisfy to excuse its expropriation.  

 

2.1 Presidential Decree No. 2424 was not enacted bona fide for public purposes. 

 

46. The Decree is not a bona fide regulation aimed at improving general public welfare. 

First, there is insufficient evidence that Claimant’s lindoro exploitation is sufficiently 

harmful to the environment of Respondent and the health of its citizens. Second, 

Claimant’s activities actually benefited Respondent. Third, Respondent intends to 

continue lindoro exploitation through its joint venture project with the Republic of 

                                                
111 Biwater Gauff v Tanzania, para 458.  
112 Exhibit 5.  
113 Waste Management Inc v Mexico, para 174.  
114 Impregilo v Pakistan (Decision on Jurisdiction), para 260.  
115 Art 7(1) BIT.  
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Ibi, indicating that Respondent did not aim the regulation bona fide at improving 

public welfare, but at protecting its own economy.  

 

 2.1.1 Insufficient evidence of harm to the environment and public health.  

 

47. In November 2015, Respondent’s Ministry for Environmental Matters granted 

Kronian Federal University (“KFU”) USD 250,000 to conduct research on whether 

Claimant’s lindoro exploitation had contaminated the Rhea River waters.116 On 15 

May 2016, KFU published the “Study on Exploitation of Lindoro in Kronos’ 

Territory”.117 The Study concludes that Claimant’s lindoro exploitation was 

“undoubtedly” a cause of the contamination of the Rhea.118  

 

48. The Study showed a possible link between exploitation of lindoro and Cardiovascular 

Disease (“CVD”), the incidence of which has increased by 45% in areas surrounding 

the lindoro exploitation since 2011.119 However, the Study failed to conclusively 

prove causation, stating more time was required to do so.120 The Study does 

acknowledge the presence of graspel, a toxic component released during lindoro 

exploitation, in the Rhea waters.121 However, there is no evidence that other mining 

operations in Kronos do not also release graspel.122 Although at least ten studies over 

the last five years have demonstrated a connection between graspel-contaminated 

water and an increase in CVD in the surrounding areas, this connection is not widely 

accepted nor well reputed.123 It is unclear whether Claimant’s activities are 

responsible for releasing graspel and whether graspel is responsible for causing CVD.  

 

49. The Study identifies a potential link between contamination of the Rhea by 

Claimant’s lindoro exploitation, and an increased incidence of microcephaly.124 

However, the Study again fails to conclusively confirm that lindoro exploitation is an 

                                                
116 Uncontested Facts, para 21; Exhibit 4.  
117 Uncontested Facts, para 22; Exhibit 4.  
118 Uncontested Facts, para 22; Exhibit 4.  
119 Uncontested Facts, para 22; Exhibit 4.  
120 Uncontested Facts, para 22; Exhibit 4.  
121 Uncontested Facts, para 22; Exhibit 4.  
122 Procedural Order No 2, para 4.  
123 Uncontested Facts, para 22.  
124 Uncontested Facts, para 22; Exhibit 4.  
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indirect cause of microcephaly, requiring a longer sampling window.125 Furthermore, 

the Study finds that of the newborns examined, 88% “have shown early symptoms of 

microcephaly”, without actually diagnosing them with microcephaly.126 This finding 

is therefore tenuous and premature. 

 

50. Claimant submits that even if the Study made conclusive findings, there are still 

significant issues surrounding its publication that significantly damage its credibility. 

The Study was fully funded by the Kronian Ministry for Environmental Matters 

(USD 250,000).127 Claimant was given no opportunity to produce evidence contrary 

to the Study.128 Furthermore, the Decree was issued on 7 September 2016,129 only 

four months after the publication of the Study on 15 May 2016.130 Claimant submits 

that four months is insufficient time to properly analyze the Study’s unproven 

conclusions and make an informed decision. 

 

51. On these grounds, the present matter can be distinguished from Methanex v United 

States,131 where a report by the University of California (UC) showed significant 

environmental, economic and health risks associated with a certain type of gasoline 

additive, MTBE. The Californian government then decided to phase out the use of 

MTBE.132 While the UC Report was fully funded by the Californian government,133 

the Tribunal did not find the UC Report to be the product of a political sham 

engineered by the state.134 Claimant submits the Tribunal should distinguish that 

decision from the present matter for the following reasons: 

 

a. In Methanex,135 the UC took over a year to prepare the Report. In that 

time, the UC Report was subjected to public hearings, testimony and 

peer-review; it was the subject of “open and informed debate”.136 In 

                                                
125 Uncontested Facts, para 22; Exhibit 4.  
126 Exhibit 4.  
127 Uncontested Facts, para 21; Exhibit 4.  
128 Request for Arbitration, para 13.  
129 Uncontested Facts, para 23; Exhibit 5.  
130 Uncontested Facts, para 22; Exhibit 4.  
131 Methanex v United States, Part III, Ch A, p 5, paras 9-13.  
132 Methanex v United States, Part III, Ch A, p 10, para 22.  
133 Methanex v United States, Part III, Ch A, p 1, para 1.  
134 Methanex v United States, Part III, Ch A, p 51, para 101.  
135 Methanex v United States, Part III, Ch A, p 1, para 1; pp 2-3, para 3.  
136 Methanex v United States, Part III, Ch A, p 51, para 101. 
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contrast, in the present matter, there is no evidence the Study was 

subjected to such scrutiny. Claimant was given no opportunity to 

produce evidence contrary to the study.137 

 

b. In Methanex,138 there was “no credible evidence” that by commissioning 

the UC Report, the California Senate or UC intended to favor domestic 

industry or domestic companies, or to disadvantage foreign industry or 

foreign companies. Conversely, in the present dispute, there is credible 

evidence that Respondent intend to favor a domestic state-owned 

enterprise – namely, the article published in Global Mining, a well-

known mining publication (discussed below).139  

 

c. In Methanex,140 California’s decision to phase out MTBE was motivated 

by the “honest belief”, held in “good faith and on reasonable scientific 

grounds”, that MTBE contaminated groundwater and was costly and 

difficult to clean up. On the other hand, in the present dispute, 

Respondent’s belief that lindoro exploitation is responsible for damage 

to the environment and health is not held in good faith, and not held on 

reasonable scientific grounds, given the clear flaws of the KFU Study 

and Respondent’s plans to re-open the Site for lindoro exploitation.  

 

 2.1.2 Claimant’s activities benefitted Respondent 

 

52. The Decree is further shown to be against the public interest in light of how 

Claimant’s activities have benefited Respondent: 

 

a. Claimant won the public auction to extract lindoro on 20 April 2000 due 

to its technical expertise and its superior financial return.141 Claimant’s 

activities have enabled Respondent to receive substantial revenue (22% 

of Claimant’s revenue from lindoro extraction), benefitting 

                                                
137 Request for Arbitration, para 13. 
138 Methanex v United States, Part III, Ch A, p 51, para 102. 
139 Uncontested Facts, para 28; Exhibit 7. 
140 Methanex v United States, Part III, Ch A, p 51, para 102. 
141 Uncontested Facts, para 5.  
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Respondent’s economy.142 Respondent’s former President repeatedly 

emphasized the benefits of Claimant’s activities for Respondent in 

statements published on Respondent’s official website and presidential 

speeches.143 Those statements attested that “Kronos has received ever-

growing revenues from the exploitation of lindoro”; that Respondent 

was “glad to have Fenoscadia as one of the pillars of Kronos’ growing 

economy”; and that “the local communities surrounding Fenoscadia’s 

activities…experienced transformations changing the quality of life for 

everyone involved”.144  

 

b. Claimant directly employed 200 people overall, all of them 

Respondent’s citizens.145  

 

c. Claimant has acted ethically at all times. 40 of Claimant’s 200 

employees were responsible for correctly disposing the waste from 

lindoro extraction.146 Furthermore, clause 2.2.2 of the Concession 

Agreement provided for biennial inspections by agents of Respondent’s 

Ministry for Agriculture, Forestry and Land.147 In all said inspections, 

Claimant was found in full compliance with environment-related 

obligations under the Concession Agreement.148 

 

2.1.3 Respondent intends to continue lindoro extraction  

 

53. Furthermore, Respondent’s intentions to recommence lindoro exploitation 

demonstrate that the Decree is a self-interested measure, and not one made in good 

faith in the public interest.149 In August 2017, a well-known mining sector magazine, 

Global Mining, published a story about the creation of a new company to restart the 

extraction of lindoro in the Site by 2019.150 The company “would be the result of a 

                                                
142 Exhibit 4, cl 3.  
143 Exhibit 3.  
144 Exhibit 3.  
145 Uncontested Facts, para 11.  
146 Uncontested Facts, para 11. 
147 Exhibit 2, cl 2.2.2.   
148 Uncontested Facts, para 19.  
149 Uncontested Facts, para 28; Exhibit 7. 
150 Uncontested Facts, para 28; Exhibit 7.  
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joint venture between a Kronian-state owned company” and “an enterprise from the 

republic of Ibi”, a neighboring country whose government is sympathetic to Kronian 

Nationalist Party’s ideology.151 Should the joint venture negotiations succeed, the 

Kronian government would be forced to revoke the blanket ban on the exploitation 

of lindoro.152 

 

54. This, coupled with the highly questionable conclusions drawn from the Study, show 

that Respondent has not acted bona fide for public purposes, but instead for 

protectionist purposes. Therefore, the Decree is unlawfully expropriatory. 

 

2.2 Respondent failed to act in accordance with due process of law. 

 

55. The second requirement imposed by Article 7(1) of the BIT is that Respondent’s 

regulatory measures be enacted in accordance with due process.153 The requirement 

for due process obliges Respondent to comply with their own domestic law and 

legislative procedures.154 Claimant submits Respondent failed to act in accordance 

with due process, given that during the KEA’s passage, the Speaker of the Kronian 

House of Representatives waived the public hearing required by Article 59 of the 

Kronian Constitution.155 Claimant submits that the waiver was in violation of that 

Constitution.156 It was Claimant’s alleged violation of the KEA that ultimately led to 

the issue of the Decree.157 
 

56. Furthermore, Claimant was not given any kind of hearing or advanced notice prior to 

the issue of the Decree. Due process entitles Claimant to be contacted and heard 

before such a fundamental decision that targets Claimant, the sole extractor of lindoro 

in the jurisdiction, is made. Even in the face of supposed urgency, Respondent should 

have given Claimant an opportunity to be heard, especially in cases of alleged 

unconstitutional conduct (as here).158 Nor has Respondent provided any kind of 

                                                
151 Uncontested Facts, para 28; Exhibit 7.  
152 Uncontested Facts, para 28.  
153 Art 7(1) BIT.  
154 UNCTAD, p. 36.  
155 Uncontested Facts, para 17. 
156 Uncontested Facts, para 17. 
157 Exhibit 5, preamble.  
158 Bear Creek v Peru, para 446.  
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reason whatsoever why it immediately permanently revoked Claimant’s rights, rather 

than temporarily suspending them pending a properly conducted investigation 

(during which a hearing could have been given). Bear Creek v Peru159 deemed this 

factor be relevant in assessing whether there is due process. 

 

2.3 Presidential Decree No. 2424 is discriminatory. 

 

57. The Decree is discriminatory, targeted specifically at Claimant’s investment. 

Generally, in order for there to be discrimination, there must be different treatment 

for different parties.160 Ostensibly a “blanket” regulation of general application, the 

Decree is in substance deliberately aimed at Claimant’s investment, designed to 

enable a domestic enterprise to continue lindoro exploitation. This is evidenced by 

the article published in Global Mining containing reports of a joint venture lindoro 

exploitation project involving a Kronian state-owned company, commencing in 

2019.161 The Decree is therefore targeted, intentionally discriminatory and hence 

expropriatory.162 

 

2.4 Respondent failed to pay compensation. 

 

58. Article 7(1) of the BIT requires Respondent to pay prompt compensation.163 

Respondent has not paid Claimant any sum of money by way of compensation. Santa 

Elena v Costa Rica makes clear that: 

 

“Expropriatory environmental measures—no matter how laudable and 
beneficial to society as a whole—are in this respect, similar to any other 
expropriatory measures that a state may take in order to implement its 
policies: where property is expropriated, even for environmental 
purposes, whether domestic or international, the state’s obligation to 
pay compensation remains”.164 

 

                                                
159 Bear Creek v Peru, para 446. 
160 ADC v Hungary, para 442.  
161 Uncontested Facts, para 28; Exhibit 7. 
162 Methanex v United States, Part IV, Ch D, p 4, para 7. 
163 Art 7(1)(3) BIT.  
164 Santa Elena v Costa Rica, para 72.  
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59. Therefore, irrespective of the merits of Respondent’s regulatory measures, it is still 

obliged to pay Claimant compensation under Article 7(1). 

 

2.4.1 The BIT excludes the customary international law police powers defense.  

 

60. The customary international law police powers defense provides that a regulation will 

be deemed non-expropriatory and non-compensable where the regulation is enacted 

bona fide for proper purposes, is passed with due process, and is non-

discriminatory.165  

 

61. However, Claimant submits that Article 7(1) of the BIT imposes the extra 

requirement that compensation be paid. Interpreting the BIT according to its ordinary 

meaning,166 the expropriation must be effected (a) for a public purpose, (b) in 

accordance with due process of law, (c) in a non-discriminatory manner and (d) on 

payment of due compensation.167 The BIT exhaustively lists all available defenses to 

Respondent, thereby excluding the customary international police powers defense. 

Indeed, the only defenses are contained in Article 7(1), and Article 10, which 

exhaustively (cf. inclusively) outline those exceptions (given the lack of any language 

suggesting those provisions are merely inclusive or exemplary).168 Thus, no other 

exceptions from general international law or otherwise are applicable.169 

 

62. Arbitral decisions such as Saluka v Czech Republic170 have been subjected to 

substantial criticism for holding that certain expropriatory regulatory measures are 

non-compensable, despite relevant BITs requiring payment of due compensation for 

such measures to be lawful. For instance, the reasoning in Saluka has been criticized 

for being illogical, contradictory, failing to cite authority for bold assertions, 

excessively relying on unauthoritative materials (such as draft conventions), adopting 

a questionable interpretation of the relevant expropriation provision (as incorporating 

the customary international law standard), and misconstruing that standard.171 

                                                
165 Methanex v United States, Part IV, Ch D, p 4, para 7. 
166 Art 31(1) VCLT.  
167 Art 7(1) BIT.  
168 Bear Creek v Peru, para 473.  
169 Bear Creek v Peru, para 473.  
170 Georgiev, pp 175–183.  
171 Georgiev, pp 175–179.  
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Ultimately, where the BIT and customary international conflict, the BIT should 

prevail and the measure should be regarded as compensable.172  

 

3. Respondent’s regulatory measures are in violation of customary international law. 

 

63. Even if the customary international law were to apply, Claimant submits Respondent 

does not meet the police powers defense.  

 

3.1 Presidential Decree No. 2424 was enacted in bad faith, without due process, and in a 

discriminatory manner. 

 

64. As above, the Decree does not meet any of the police powers criteria: enacted bona 

fide for public purposes; in accordance with due process; and in a non-discriminatory 

manner.173  

 

3.2 Presidential Decree No. 2424 is disproportionate. 

 

65. Even if Respondent can rely on the customary international law police powers 

defense, that defense requires an additional criterion: the regulatory measures in 

question must bear a reasonable relationship of proportionality between the means 

employed and aims sought to be realized.174 The three customary international law 

criteria, though necessary, will not suffice to obviate Respondent of the obligation to 

pay compensation.175 Indeed, if they were sufficient, they would contradict Article 

7(1) of the BIT, which provides that Respondent must still pay compensation if it 

implements regulations meeting those three criteria.176 In Azurix v Argentina,177 the 

Tribunal resolved this contradiction between the BIT and customary international law 

by importing the additional criterion of proportionality: 

 

                                                
172 De Luca, p 61.  
173 Methanex v United States, Part IV, Ch D, p 4, para 7. 
174 Azurix v Argentina, para 311; Tecmed v Mexico, para 122; In the case of James and Others, para 50. 
175 Azurix v Argentina, para 311. 
176 Azurix v Argentina, para 311. 
177 Azurix v Argentina, paras 311–312, quoting approvingly the European Court of Human Rights’ Judgment in 
In the case of James and Others, paras 50, 63.  
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“…a measure depriving a person of his property [must]...bear ‘a 
reasonable relationship of proportionality between the means employed 
and the aim sought to be realized’… these additional elements provide 
useful guidance for purposes of determining whether regulatory actions 
would be expropriatory and give rise to compensation”. 

 

66. Claimant submits that the Decree fails to meet the additional criterion of 

proportionality. The requisite balance between Respondent’s aims and the means 

employed by Respondent to achieve those aims will not be met where Claimant has 

to bear “an individual and excessive burden”.178 In Tecmed v Mexico,179 the Tribunal 

added that in particular, regulation – even environmental regulation – will be 

disproportionate if it: 

 

“…is sufficient to neutralize in full the value, or economic or 
commercial use of its investment without...compensation”.  

 

67. Claimant has had to bear an individual and excessive burden, and that the full value 

and commercial use of its investment has been neutralized. The Decree has subjected 

Claimant, and only Claimant – as the sole entity mining lindoro – to an inordinate 

burden.180 Claimant’s property in Respondent’s territory, notably its facilities for the 

exploitation of lindoro, have been rendered nearly useless.181 Claimant has also been 

forced to completely shut down its state-of-the-art facilities;182 forced to dismiss all 

200 employees engaged for the extraction of lindoro;183 and been unable to fulfil 

contractual obligations with purchasers and suppliers, causing Claimant “unbearable” 

losses.184 Respondent’s measures are extreme.  

 

68. Given the lack of evidence to justify Respondent’s desired objectives, the means it 

has employed are manifestly disproportionate to those objectives. The KFU Study 

drew dubious conclusions about the risk presented by Claimant’s activities. 

Respondent acted upon those conclusions without proper analysis. Furthermore, 

Respondent likely intends to continue lindoro extraction through its planned joint 

                                                
178 In the case of James and Others, para 50.  
179 Tecmed v Mexico, para 121.  
180 Uncontested Facts, para 11.  
181 Uncontested Facts, para 23.  
182 Uncontested Facts, para 27.  
183 Uncontested Facts, paras 23, 27.  
184 Uncontested Facts, para 24.  
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venture project. The Decree thus fails to meet the proportionality requirement in 

customary international law.  

 

4. Respondent violated Claimant’s legitimate expectations. 

 

69. Claimant submits that issuing the Decree violated its legitimate expectations. 

Whether an investor’s legitimate expectations have been frustrated is a question that 

tribunals often consider in determining whether an expropriation has taken place.185 

Although traditionally associated with the FET standard of protection, in more recent 

decisions legitimate expectations have played a significant role in guiding tribunals 

assessing a plea of expropriation.186  

 

70. Thunderbird v Mexico187 defined “legitimate expectations” as “reasonable and 

justifiable expectations” an investor relies upon, breach of which could cause the 

investor to suffer damages.  Methanex v United States provides that regulations 

meeting the police powers defense will be expropriatory and thus compensable if:   

 

“…specific commitments had been given by the regulating government 
to the then putative foreign investor contemplating investment that the 
government would refrain from such regulation”.188 

 

71. At the time of making the investment, Claimant relied upon a legitimate expectation 

of long-term security and stability for the investment, based on Respondent’s mining 

regulatory framework and undertakings given by Respondent’s President. The 

Decree violated that expectation.  

 

4.1 Respondent’s regulatory framework and political conditions. 

 

 4.1.1 Claimant’s legitimate basis for the expectation. 

 

                                                
185 Dolzer & Schreuer, p 115.  
186 De Luca, p 63; eg Tecmed v Mexico, para 149; Azurix v Argentina, para 316; Methanex v United States, Part 
IV, Ch D, p 4, para 7.  
187 Thunderbird v Mexico, para 147.  
188 Methanex v United States, Part IV, Ch D, p 4, para 7.  
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72. Legitimate expectations need not be created by explicit undertakings; indeed, the 

legal framework provided by the state is an important source of the investor’s 

expectations.189 The state of Respondent’s law at the time of the investment is 

crucial.190 Claimant legitimately expected Respondent would not introduce stringent 

expropriatory environmental regulations on the basis of its legal framework at the 

time of the investment, for the following reasons:   

 

a. On 1 June 2000, when the parties concluded the Concession Agreement, 

Respondent had neither a regulatory framework for the mining industry 

nor comprehensive environmental regulation except for internal rules of 

the Ministry for Agriculture, Forestry and Land providing for 

inspections.191 Those rules were based on Annexes IV and VIII of the 

Convention on the Transboundary Effects of Industrial Accidents, 

although Respondent is not a party to this convention.192 Therefore, the 

Concession Agreement was virtually the only instrument regulating 

lindoro exploitation in the Site.193 The present matter is therefore 

distinguishable from Methanex v United States,194 where the investor 

entered a political economy where it was widely known, if not notorious, 

that governmental environmental and health protection institutions 

continuously monitored the impact of MTBE as part of a vigilant 

regulatory process;  

 

b. Clause 2.2.2 of the Concession Agreement provided for biennial 

inspections by agents of Respondent’s Ministry for Agriculture, 

Forestry and Land.195 In all said inspections, Respondent’s government 

found Claimant in full compliance with environment-related obligations 

under the Concession Agreement;196  

 

                                                
189 Dolzer & Schreuer, p 115.  
190 Dolzer & Schreuer, p 115.  
191 Uncontested Facts, para 10.  
192 Uncontested Facts, para 10. 
193 Uncontested Facts, para 10. 
194 Methanex v United States, Part IV, Ch D, p 4, para 9.  
195 Exhibit 2, cl 2.2.2.   
196 Uncontested Facts, para 19.  
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c. Clause 4 of the Concession Agreement provides that the Agreement 

“shall remain valid and enforceable for 80 years”.197 Claimant expected 

that to be honored. However, Respondent revoked the Agreement after 

16 years; and 

 

d. Apart from the political and social changes in October 2014 in Kronos 

being unforeseen,198  Claimant legitimately expected that its investment 

would be secure and stable in the long term regardless of political 

changes in Kronos. In Tecmed v Mexico,199 the Tribunal held that the 

political and social circumstances that unfolded (and ultimately led to 

the expropriation of the investment) “could not have been reasonably 

foreseen by Claimant”. The Tribunal stated that the investor had a 

legitimate basis to believe stable conditions would enable a long-term 

investment.200 Likewise, in the present dispute, Claimant had a 

legitimate basis to expect long-term stability and of its extractive 

investment.  

 

73. Therefore, Respondent’s regulatory framework and political conditions gave rise to 

Claimant’s legitimate and reasonable expectation that Respondent would introduce 

expropriatory measures.   

 

 4.1.2 Claimant’s reliance on the expectation. 

 

74. Claimant relied on the expectation when contemplating investment in Respondent’s 

territory and when commencing the investment by means of the Concession 

Agreement in 2000. Claimant understood Respondent to be a stable destination for 

investment given its existing regulatory frameworks and political conditions. The 

introduction of the Decree violated that expectation.  

 

4.2 Respondent’s assurances. 

                                                
197 Exhibit 2, cl 4.  
198 Uncontested Facts, paras 14-15.  
199 Tecmed v Mexico, para 149. 
200 Tecmed v Mexico, para 149.  
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 4.2.1 Claimant’s legitimate basis for the expectation. 

 

75. Expectations may be based upon explicit or implicit assurances or representations the 

state makes.201 Respondent’s Government gave repeated public assurances through 

presidential statements published on Respondent’s official website and presidential 

speeches, that Claimant’s investment was welcome, beneficial for Respondent and 

that the lack of a mining regulatory framework was not a risk for Claimant.202 

Respondent gave assurances on three occasions: 

 

a. On 1 September 2008, Respondent published a public note on its 

website. The note contained a Presidential statement that Claimant’s 

investment was “crucial for growth of [Respondent’s] economy”, and 

that the President regarded Claimant’s investment as “of great 

importance to the development of Kronos and the well-being of its 

people”.203 The note quotes the President as saying “Fenoscadia has our 

full support to increase the efficiency of its activities – the better their 

results, the better for Kronos!”;204  

 

b. On 2 January 2010, Respondent’s President gave his Annual Speech. 

The Speech assured Claimant Respondent’s continued support, 

including a statement that:  

 

“We are glad to have Fenoscadia as one of the pillars of Kronos’ 
growing economy. We assure our support in the upcoming year in 
making this profitable relationship even more fruitful for both sides”;205 

and 
 

c. On 2 January 2013, Respondent’s President gave his Annual Speech, 

which lauded the benefits of Claimant’s investment for Respondent’s 

economy.206 The Speech reiterated continued support for Claimant’s 

                                                
201 Azurix v Argentina, para 318; Tecmed v Mexico, para 150.  
202 Uncontested Facts, para 13; Exhibit 3.  
203 Exhibit 3.  
204 Exhibit 3.  
205 Exhibit 3.  
206 Exhibit 3.  
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investment given the Speech’s emphasis on the investment’s benefits for 

Respondent.  

 

76. These assurances, both explicitly and implicitly, furnish a legitimate basis for 

Claimant’s expectation that Respondent would continue to fully support its 

investment and would not introduce stringent environmental regulations impacting 

the investment.  

 

 4.2.2 Claimant’s reliance on the expectation. 

 

77. Claimant relied upon the expectation of Respondent’s full and continued support, 

specifically, assurances given in 2008 and 2010. Claimant depended on that 

expectation being fulfilled in 2010 when it transferred and concentrated all mining 

activities and resources in Respondent’s territory. This effectively shut down its 

mining operations in Ticadia.207 Respondent demonstrably supported Claimant’s 

decision by giving Claimant the aforementioned assurances.208 By introducing the 

Decree, Respondent violated Claimant’s expectation of full and continued support.  

 

B. Respondent’s actions amount to a breach of Article 6 (Minimum Standard of 

Treatment) of the BIT. 

 
78. Claimant submits that Respondent’s introduction of the Decree amounts to a breach 

of Article 6(1) (Minimum Standard of Treatment) of the BIT, which provides:  

 

“Each Contracting Party shall accord to a covered investment 
treatment in accordance with the customary international law minimum 
standard of treatment of aliens, including fair and equitable 
treatment…”.209  

 

1. Defining the fair and equitable treatment (FET) standard. 

 

                                                
207 Uncontested Facts, paras 12–13.  
208 Uncontested Facts, para 13.  
209 Art 6(1) BIT.  



FDI MOOT 2018  Memorial for Claimant   ABRAHAM 

33 
 

79. Arbitral tribunals make clear that the FET standard is flexible and depends on the 

specific facts of each individual case.210 Nonetheless, a number of decisions have 

sought to give a general definition of the standard. MTD v Chile211 states that the FET 

standard is a broad standard “encompassing such fundamental standards as good 

faith, due process, nondiscrimination and proportionality”. Saluka v Czech 

Republic212 finds the standard prohibits the state from acting in a way that is 

“manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some 

rational policy), or discriminatory (i.e. based on unjustifiable distinctions)”. Claimant 

submits that six indicia used by Tribunals to find a breach of the FET standard are 

present here: a violation of legitimate expectations, a lack of due process, bad faith, 

discrimination, a lack of proportionality and a lack of compensation.  

 

2. Respondent violated Claimant’s legitimate expectations. 

 

80. It is well established that Claimant’s legitimate expectations are relevant in assessing 

whether there has been a breach of the FET standard.213 The FET standard obliges 

the state to avoid departing from the basic expectations the investor took into account 

to make the investment.214 Further, it requires the state to act in a consistent manner 

(without arbitrarily revoking permits given to the investor and relied upon by the 

investor to invest).215 Legitimate expectations are based on the state’s legal 

framework, and any explicit or implicit undertakings or representations made by the 

state.216 

 

2.1 Respondent’s legal framework and political conditions.  

 

81. Respondent’s legal framework entitled Claimant to legitimately expect that no 

stringent environmental regulations would be suddenly introduced as happened. CMS 

v Argentina217 makes it clear that “a stable legal and business environment is an 

                                                
210 Waste Management v Mexico, para 99; MTD v Chile, para 109; Mondev v United States, para 118.  
211 MTD v Chile, para 109.  
212 Saluka v Czech Republic, para 309.  
213 Dolzer & Schreuer, p 145.  
214 Tecmed v Mexico, para 154; National Grid v Argentina, para 173.  
215 Tecmed v Mexico, para 154; National Grid v Argentina, para 173.  
216 Dolzer & Schreuer, p 145. 
217 CMS v Argentina, para 274.  
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essential element of FET”. The Tribunal also stated that the authorities 

“unequivocally” show that “fair and equitable treatment is inseparable from stability 

and predictability”.218  A number of arbitral decisions reiterate this fundamental 

principle by emphasizing the importance of regulatory stability and predictability for 

the investor.219 Bayindir v Pakistan220 even states that the investor’s legitimate 

expectations will be seriously reduced if there is general instability in the political 

conditions of the host state. The application of the FET standard will thus depend on 

the expectations nurtured by domestic laws as they stood at the time of the 

investment.221  

 

82. Claimant submits that it was entitled to expect long-term regulatory stability on the 

basis of the following factors:  

 

a. Respondent had no mining regulatory framework at the time of the 

investment, except for the Concession Agreement;222  

 

b. Claimant was found in full compliance with all environmental-related 

obligations under the Agreement;223 

 

c. Clause 4 of the Concession Agreement provided that the Agreement 

would remain valid and enforceable for 80 years.224 Contractual 

undertakings of this nature furnish a strong basis for the creation of 

legitimate expectations, given that they are documents with legal force 

and are specific in their terms;225 and 

 

d. In October 2014, the Nationalist Party won general elections in the 

Kronian House of Representatives for the first time in their history.226 

Prior to 2014, the Liberal Party of Kronos had ruled Respondent for 60 

                                                
218 CMSv Argentina, para 276.  
219 Feldman v Mexico, para 128; Mondev v United States, para 156; SD Myers v Canada.  
220 Bayindir v Pakistan (Award), paras 192-7.  
221 Dolzer & Schreuer, p 146.  
222 Uncontested Facts, para 10. 
223 Uncontested Facts, para 19.  
224 Exhibit 2, cl 4.  
225 Continental Casualty v Argentina, para 261(iii); El Paso v Argentina, para 378. 
226 Uncontested Facts, para 14.  
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years.227 The present case be distinguished from Parkerings v 

Lithuania,228 where the host state was a “country in transition” and 

legislative changes were likely. 

 

83. Claimant submits it validly relied upon the expectation of regulatory stability when 

entering into the Agreement and commencing the investment in 2000. The Decree 

violated that legitimate expectation. Similar to CMS v Argentina,229 Respondent’s 

measures “entirely [transformed] and [altered] the legal and business environment 

under which the investment was made” when that environment was “crucial for the 

investment decision” in the first place. 

 

2.2 Respondent’s assurances.  

 

84. It is relevant to the question of FET that Respondent’s treatment is in breach of 

representations it made upon which Claimant reasonably relied.230 Numerous 

decisions emphasize the importance of specific assurances made by the state to the 

investor to induce foreign direct investment.231 Respondent’s President gave 

assurances to Claimant in a public note published on Respondent’s website (1 

September 2008) and in Presidential Speeches ( 2 January 2010, 2 January 2013).232 

These two statements give specific explicit and implicit assurances to Claimant that 

stringent environmental regulations would not be implemented.  

 

85. In turn, the identified assurances induced Claimant to fully transfer its mining 

activities to Respondent’s territory in 2010, which Respondent’s Government 

strongly supported at the time.233 The introduction of the Decree violated its 

legitimate expectation that stringent environmental regulations impacting Claimant’s 

investment would not be introduced.  

 

                                                
227 Uncontested Facts, para 15.  
228 Parkerings v Lithuania, para 335.  
229 CMS v Argentina, para 275.  
230 Waste Management v Mexico, para 98. 
231 Kardassopoulos v Georgia, para 191; Parkerings v Lithuania, para 331; Sempra v Argentina (Award), paras 
298–299; OKO Pankki v Estonia, paras 247–8; Total v Argentina, paras 110–120.  
232 Exhibit 3.  
233 Uncontested Facts, paras 12–13.  
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3. Respondent acted without procedural propriety and due process.  

 

86. Procedural propriety and due process are vital aspects of the FET standard,234 

considered by a number of arbitral decisions in finding a breach of the standard.235 A 

breach of Respondent’s own domestic law and legislative procedures would 

constitute a violation of the due process requirement.236 

 

87. Claimant submits that Respondent acted without procedural propriety and due 

process. During the passage of the KEA, the Speaker of the Kronian House of 

Representatives waived the public hearing required by Article 59 of the Kronian 

Constitution, in violation of that Constitution.237 It was Claimant’s alleged violation 

of the KEA that ultimately led to the issue of the Decree.238  Furthermore, Respondent 

did not afford Claimant any opportunity to be heard prior to the issue of the Decree.239 

 

4. Respondent acted in bad faith.  

 

88. It is incontestable that good faith is an inherent requirement in the FET standard.240 

In Sempra v Argentina,241 the Tribunal emphasized that good faith is the “common 

guiding beacon” to the FET standard under BITs, and is “at the heart of the concept 

of [FET]”. Claimant submits Respondent acted in bad faith by issuing the Decree. 

This is because first, there is insufficient evidence of harm to Respondent’s 

environment or the health of its citizens; second, Claimant’s activities were actually 

beneficial for Respondent; and third, Respondent intends to continue lindoro 

exploitation through a joint venture with the Republic of Ibi.  

 

4.1 There is insufficient evidence of harm to the environment and public health.  

 

                                                
234 Dolzer & Schreuer, p 154.   
235 Metalclad v Mexico, para 91, 97; Tecmed v Mexico, para 162.  
236 UNCTAD, p. 36.  
237 Uncontested Facts, para 17.  
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240 Genin v Estonia, para 367; Tecmed v Mexico, para 153;  
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89. The Decree was issued on the basis that Claimant’s lindoro extraction was harmful 

to Respondent’s environment and the health of its public, a conclusion based solely 

on the KFU Study.242 As demonstrated, the Study conclusively concluded that 

Claimant’s lindoro exploitation caused pollution of the Rhea, but was unable to 

conclusively conclude a causal link between Claimant’s mining operations and a 

rising incidence of CVD and Microcephaly.243 Furthermore, as discussed, several 

other factors impugned the Study’s credibility:  

 

a. The Study was fully funded by Respondent’s Ministry for 

Environmental Matters.244 

 

b. Claimant was given no opportunity to produce evidence contrary to the 

Study.245  

 

c. The Decree was issued on 7 September 2016,246 only four months since 

the publication of the Study on 15 May 2016.247 Four months is 

insufficient time to properly analyze the Study’s unproven conclusions 

and make an informed decision. 

 

90. Claimant submits that introducing such drastic measures so quickly after such an 

inconclusive study (that was fully funded by Respondent and that did not allow 

Claimant an opportunity to test its findings), is clear evidence of bad faith. This is 

especially so in light of the economic and employment benefits Claimant has brought 

Respondent, and the ethical way in which it has extracted lindoro.248 

 

4.2 Claimant’s activities benefitted Respondent.  

 

                                                
242 Exhibit 6.  
243 Uncontested Facts, para 22; Exhibit 4. 
244 Uncontested Facts, para 21; Exhibit 4.  
245 Request for Arbitration, para 13.  
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91. Claimant’s activities have benefitted Respondent. Claimant offered Respondent a 

superior financial return than that which other entities offered.249 Further, Claimant 

employed 200 of Respondent’s citizens.250 In addition, Claimant acted ethically at all 

times, dedicating 40 employees to ensuring correct waste disposal.251 Claimant also 

remained in compliance with all environmental inspections under the Concession 

Agreement.252 Claimant’s beneficial impact is demonstrated by the manner in which 

Respondent’s President repeatedly emphasized the benefits Claimant brought 

Respondent.253 

 

4.3 Respondent intends to continue lindoro extraction.  

 

92. Claimant submits that Respondent’s bad faith is further shown by its intentions to 

continue mining lindoro as shown in the Global Mining article.254 Claimant argues 

that the Decree is a deliberately targeted measure designed to enable the joint venture 

to take place, masquerading as a genuine, bona fide regulatory measure.  

 

93. The obligation to act in good faith includes an obligation not to purposefully inflict 

damage on an investment.255 Tecmed v Mexico256 states that the notion of “good faith” 

requires states to use legal instruments in conformity with the functions usually 

assigned to such instruments. Frontier Petroleum v Czech Republic257 held that “bad 

faith” includes: 

 

“...conspiracy by state organs to inflict damage upon or to defeat the 
investment, the termination of the investment for reasons other than the 
one put forth by the government, and expulsion of an investment based 
on local favouritism”. 

 

94. Claimant submits the Decree was a legal instrument utilized for improper purposes, 

namely local favoritism: to enable Respondent to continue mining, not for a decree’s 

                                                
249 Uncontested Facts, para 5. 
250 Uncontested Facts, para 11.  
251 Uncontested Facts, para 11. 
252 Uncontested Facts, para 11. 
253 Exhibit 3.  
254 Exhibit 7.  
255 Vivendi v Argentina (Award), para 7.4.39.  
256 Tecmed v Mexico, para 154.  
257 Frontier Petroleum v Czech Republic, para 300.  
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usual function of genuine regulation. Claimant submits the Decree terminated the 

investment so Respondent could exploit lindoro under the joint venture project, and 

not for environmental and health reasons as Respondent put forth. The present case 

bears similarities to Bayindir v Pakistan,258 where the state’s expulsion of an investor 

was based on local favoritism and bad faith (since the reasons given by the state did 

not correspond to its actual motivation). The Tribunal found that such motives of 

expulsion were relevant to a breach of the FET standard.259  

 

5. Respondent discriminated against Claimant.  

 

95. FET requires the state to act in a non-discriminatory manner.260 State conduct is 

discriminatory if similar cases are treated differently without reasonable 

justification.261 Claimant submits Respondent has discriminated against Claimant by 

treating it differently to its own domestic enterprises, without any justification 

whatsoever. While Respondent has prevented Claimant from extracting lindoro by 

the issue of the Decree, Respondent intends to allow a domestic state-owned 

enterprise to carry out lindoro extraction, evidenced by the article published in the 

well-regarded Global Mining.262 The Decree is therefore discriminatory and in 

violation of the FET standard.  

 

6. Respondent’s measures were disproportionate.  

 

96. The broad principles encompassed by the FET standard include a requirement of 

proportionality.263 Claimant submits the Decree is a measure employing means that 

are disproportionate to the objectives it seeks to achieve.  

 

97. The Decree has rendered Claimant’s property in Respondent’s territory – notably its 

facilities for the exploitation of lindoro – practically useless.264 Claimant has also 

                                                
258 Bayindir v Pakistan (Award), paras 242–243.  
259 Bayindir v Pakistan (Award), para 250.  
260 MTD v Chile, para 109; Saluka v Czech Republic, para 309. 
261 Saluka v Czech Republic, para 311.  
262 Uncontested Facts, para 28; Exhibit 7. 
263 MTD v Chile, para 109. 
264 Uncontested Facts, para 23.  
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been forced to completely shut down its state-of-the-art facilities;265 been forced to 

dismiss all 200 employees engaged for the extraction of lindoro;266 and been unable 

to fulfil contractual obligations with purchasers and suppliers, causing Claimant 

“unbearable” losses.267   

 

98. As noted, the KFU Study drew dubious conclusions about the risk presented by 

Claimant’s activities, and Respondent acted upon those conclusions without proper 

analysis and convincing evidence of harm. Furthermore, Respondent intends to 

continue lindoro extraction through its planned joint venture project. Thus, in light of 

the highly questionable nature of Respondent’s objectives, its means are manifestly 

disproportionate to those objectives.  

 

7. Respondent failed to pay compensation.  

 

99. Tecmed v Mexico268 establishes that the FET standard requires states not to deprive 

an investment without the required compensation. Respondent has expropriated 

Claimant’s investment without any compensation whatsoever, without a sufficiently 

evident justification, and in order to enable its own joint venture project to mine 

lindoro.  

 
C. Respondent’s actions amount to a breach of Article 4 (National Treatment) of the BIT.  
 

100. Claimant submits that Respondent’s introduction of the Decree amounts to a 

breach    of Article 4(1) of the BIT, which provides:  

 

“Each Contracting Party shall accord to an investor of the other 
Contracting Party treatment no less favourable than that it accords, in 
like circumstances, to its own investors with respect to the 
establishment, acquisition, expansion, management, conduct, operation 
and sale or other disposition of an investment in its territory”.269 

 

                                                
265 Uncontested Facts, para 27.  
266 Uncontested Facts, paras 23, 27.  
267 Uncontested Facts, para 24.  
268 Tecmed v Mexico, para 154.  
269 Art 4(1) BIT.  
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1. Respondent accorded Claimant treatment less favorable than it accords domestic 

investors.  

 

101. Respondent has accorded it treatment less favorable than it accords a domestic 

enterprise. While Respondent has prevented Claimant from extracting lindoro by the 

issue of the Decree, Respondent intends to allow a domestic state-owned enterprise 

to carry out lindoro extraction, evidenced by reporting in the well-reputed Global 

Mining.270  

 

102. As the domestic company in question is reported to “fill the void left by 

Fenoscadia” by recommencing lindoro extraction,271 it is clear that Claimant and the 

domestic company operate in the same business sector (lindoro mining) and are thus 

“in like circumstances”.272 Further, there is no rational justification for such 

differential treatment,273 given that Respondent argues that lindoro mining by nature 

harms the environment and public health.274 Thus, it is incontestable that Respondent 

subjected Claimant to differential treatment purely on the basis of nationality, given 

that there is no other apparent or rational justification for that differential treatment.  
 

D. Respondent’s actions amount to a breach of Article 5 (Most-Favoured-Nation 

Treatment) of the BIT.  

 

103. Claimant submits that Respondent’s introduction of the Decree amounts to a 

breach of Article 5(1) of the BIT, which provides:  

 

“Each Contracting Party shall accord to an investor of the other 
Contracting Party treatment no less favourable than that it accords, in 
like circumstances, to investors of a non-Party with respect to the 
establishment, acquisition, expansion, management, conduct, operation, 
sale, liquidation, termination or other disposition of an investment in its 
territory”.275 

 

                                                
270 Uncontested Facts, para 28; Exhibit 7. 
271 Uncontested Facts, para 28; Exhibit 7.  
272 Art 4(1) BIT; Feldman v Mexico, para 171.  
273 Dolzer & Schreuer, p 202.  
274 Exhibit 4; Exhibit 5, preamble; Exhibit 6.  
275 Art 5(1) BIT.  
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1. Respondent accorded Claimant treatment less favorable than it accords investors of a 

third country.  

 

104. Respondent has accorded it treatment less favorable than it accords to investors 

of a non-Party. Respondent has prevented Claimant from extracting lindoro by the 

issue of the Decree. Yet, Respondent intends to allow an enterprise from the Republic 

of Ibi to carry out lindoro extraction, through a joint venture with a Kronian state-

owned company.276 Importantly, Respondent and the Republic of Ibi’s governments 

are ideologically aligned.277 Claimant submits that this is the reason for Respondent’s 

favoritism towards the Ibi enterprise. As per Article 4(1), Claimant and the Ibi 

company are “in like circumstances” as they demonstrably operate in the same 

business sector.278 Further, per Article 4(1), there is no rational or justifiable reason 

for Respondent’s favoritism,279 given that Respondent argues that lindoro mining by 

nature harms the environment and public health.280 Instead, Respondent is motivated 

solely by national or ideological considerations. 

 

E. Respondent’s actions are not protected by Article 10 (General Exceptions) of the BIT.  

 

105. Claimant contends Presidential Decree No. 2424 is not a measure satisfying 

Article 10(1) of the BIT, which provides:  

 

“For the purpose of this Agreement, each of the Contracting Parties may 
adopt or enforce a measure necessary:  
 
(a) to protect human, animal or plant life or health; 
(b) to ensure compliance with domestic law that is not inconsistent with 
this Agreement nor with rules and principles of international law…”.281  

 

106. According to Article 25(1) on the Articles of State Responsibility:  

 

                                                
276 Uncontested Facts, para 28; Exhibit 7. 
277 Uncontested Facts, para 28.  
278 Art 5(1) BIT; Feldman v Mexico, para 171. 
279 Dolzer & Schreuer, p 202.  
280 Exhibit 4; Exhibit 5, preamble; Exhibit 6.  
281 Art 10(1) BIT.  
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“Necessity may not be invoked by a State as a ground for precluding the 
wrongfulness of an act not in conformity with an international 
obligation of that State unless the act: 
 
(a) is the only means for the State to safeguard an essential interest 
against a grave and imminent peril; and 
(b) does not seriously impair an essential interest of the State or States 
towards which the obligation exists, or of the international community 
as a whole”.282  

 

107. Claimant submits Respondent is unable to meet this high threshold for the 

defense of necessity. 

 

1. Respondent’s measures were not the only way they could safeguard an essential interest 

against a grave and imminent peril.  

 

108. Given the clear flaws of the KFU Study, the Decree was never necessary to 

protect human, animal or plant life or health.283 As demonstrated, the Study – based 

on which Respondent promulgated the Decree – contains fatal flaws in its 

methodologies and conclusions, is unreliable and not a sufficient basis upon which 

to conclude that it was necessary to introduce regulations protecting human health or 

the environment. As a result, it is doubtful there was any peril to begin with.  

 

109. Even if there was some sort of peril, Claimant submits that Respondent still does 

not meet the burden of establishing there was an imminent peril. In Gabčíkovo-

Nagymaros Project,284 it was held that even though concerns expressed by Hungary 

for its natural environment could be classified as an “essential interest”, the 

requirement that this interest be grave and imminent was not made out. Crucially, to 

make out this requirement, the peril had to be established objectively, and be 

“imminent”.285 Imminence was synonymous with “immediacy” and had to go beyond 

the concept of “possibility”.286 Therefore, it was found there was insufficient 

scientific evidence to attain this threshold. Likewise, the scientific evidence put 

forward by Respondent is insufficient to reach this threshold. As stated above, there 

                                                
282 Art 25, Responsibility of States for Internationally Wrongful Acts.  
283 Exhibit 4; Art 10(1)(a) BIT.  
284 Gabčíkovo-Nagymaros Project, 50.  
285 Gabčíkovo-Nagymaros Project, 50. 
286 Gabčíkovo-Nagymaros Project, 54.  
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are fatal flaws in the methodology of the Study, and the fact it was funded by 

Respondent, a party with a clear alternative motive, suggests that its reliability is 

impaired. As such, the high threshold required for the defense of necessity is not 

made out.  

 

110. Claimant further submits that the measures taken were not the only way 

Respondent could have acted had they truly been concerned about the environment. 

There were opportunities available to allow Claimant to investigate the 

environmental impact themselves. The parties could have come to an arrangement as 

to how to reduce pollution if that was indeed a concern. Alternatively, Respondent 

could have temporarily suspended Claimant’s activities pending a proper inquiry. 

The sudden stop to all expropriation was unnecessary without further investigation, 

and was the improper action for Respondent to take.  

 

2. Respondent’s measures were not necessary to ensure compliance with domestic law 

consistent with the BIT or international law.  

 

111. The Decree was not necessary to ensure compliance with domestic law 

consistent with the BIT or principles of international law.287 As shown, the KEA was 

enacted without due process,288 in breach of Article 7(1) of the BIT, Article 6(1) of 

the BIT, and customary international law.289 Moreover, the Rhea is not a 

“transboundary river”:290 there is thus no need to introduce the Decree to ensure 

compliance with any provisions of the ICPUTWIL, as there is no evident 

transboundary impact.291  

 

3. Respondent’s measures constituted arbitrary or unjustifiable discrimination between 

investors.  

 

                                                
287 Art 10(1)(b) BIT.  
288 Uncontested Facts, para 17.  
289 Art 7(1) BIT; Art 6(1) BIT; Metalclad v Mexico, para 91, 97; Tecmed v Mexico, para 162.  
290 Procedural Order No. 2, para 8; Art 1 ICPUTWIL.  
291 Arts 1, 2(2) ICPUTWIL.  
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112. Respondent’s Decree constitutes arbitrary or unjustifiable discrimination 

between investors,292 shown by the Global Mining publication detailing 

Respondent’s intentions to enable a joint venture to continue lindoro extraction.293 

 

4. Respondent’s measures were a disguised restriction on international trade or 

investment.  

 

113. Respondent’s Decree is a disguised restriction on international trade or 

investment.294 The Decree was not enacted in good faith for the public welfare, but 

rather for protectionist purposes: in order to restrict international investment and to 

benefit Respondent’s own industry via the proposed joint venture.295 

 

IV. Respondent’s counterclaim should be dismissed. 
 

A. Generally, counterclaims are inadmissible before international tribunals and this 

matter should be no exception. 

 

114. Respondent claims the Tribunal has sufficient jurisdiction under Article 11 of 

the BIT to entertain its counterclaim for damages arising from Claimant's activities. 

It argues that this is so because the damage occurred as a result of an alleged breach 

under the BIT, namely Articles 9 and 10. 

 

115. The Tribunal considered counterclaim admissibility in Goetz v Burundi.296 The 

Tribunal analyzed a similar treaty article by clearly delineating two relevant 

considerations: 

 

a. Jurisdiction, or, to what arbitration have the parties consented; and 

b. Admissibility, or, whether the counterclaim sufficiently connected to the 

dispute asserted in the primary claim. 

                                                
292 Art 10(2)(a) BIT.  
293 Exhibit 7.  
294 Art 10(2)(b) BIT.  
295 Exhibit 7.  
296 Goetz v Burundi. 
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116. This methodology was also adopted by the ICSID Convention,297 and thus 

Claimant will employ the same reasoning in its submissions to the Tribunal. It 

contends that these requisite elements are not met. The counterclaim is insufficiently 

linked to the dispute before the Tribunal as the claim pertains to an action under 

Respondent’s domestic laws only, without reference to the expropriatory and unfair 

actions contested before the Tribunal and the high threshold for contractual consent 

to adjudicate such a matter before this Tribunal is not met. 

 

117. Host state counterclaims are rarely pleaded and never successful without 

separate contractual agreement, to the extent that some have characterized their use 

as “thirty years of failure”.298 Claimant submits that the current case is in no way 

exceptional. Although Claimant acknowledges this formulation favors the investor, 

it notes that any perceived unfairness is vital to rebalance the asymmetry of power 

that would otherwise exist where the state may override investments by means of 

sovereign power and exert influence over domestic law enforcement. 

 

B. Claimant has not consented to adjudication of counterclaims. 

 

118. Respondent's unilateral offer for arbitration is contained in the BIT, and 

Claimant's acceptance under the terms of the Request for Arbitration. Metal-Tech299 

ruled that it was on these documents that the Tribunal was bound to determine the 

limits of party consent. Arbitration is only available where both parties have 

autonomously consented to be bound by the terms of arbitration. 

 

119. Claimant submits that, should the Tribunal determine Respondent is correct in 

asserting that Claimant is not an investor, Respondent's counterclaim must by 

necessity fall outside the jurisdiction of the Tribunal as the matter is purely domestic. 

If the Tribunal decides that this is the proper formulation then it follows that, under 

Article 11 of the BIT, the matter is not an investment dispute and thus not within the 

scope of party consent. 

                                                
297 Art 46 of the ICSID Convention. 
298 Ana Vohryzek-Griest. 
299 Metal-Tech v Uzbekistan. 
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120. Should the Tribunal find in the alternative, the matter remains beyond 

Respondent's consent.  In SGS,300 it was determined that "no implication necessarily 

arises" that both BIT and domestic claims are intended to be encompassed in a dispute 

resolution clause. Claimant argues that the counterclaim is essentially domestic. As 

such, the Concession Agreement gives the domestic courts exclusive jurisdiction.301 

 

121. Claimant’s consent is far narrower than the broad finding in Saluka v Czech 

Republic.302 In this case, the Netherlands-Czech BIT provided that "all disputes 

arising out of investment" were subject to dispute resolution procedures.303 In the BIT 

at hand, this is not the case, and the dispute must arise under the BIT and not merely 

investment cases by way of association. The core of Respondent's claim to damage 

is that Claimant is in breach of its contractual obligations to observe the laws as 

adapted from time to time, namely the KEA. Such damages are thus owed pursuant 

to the contract and not pursuant to the BIT. 

 

122. Claimant’s case may be favorably differentiated from Burlington.304 This is the 

only decision that found the Tribunal had jurisdiction to entertain the counterclaim. 

However, after arbitration proceedings had commenced, the parties to this case 

entered into an agreement separately conferring the Tribunal with jurisdiction over 

the counterclaim.305 Consent was explicitly provided in a separate document. 

Claimant has provided respondent with no such consent. Claimant had issued offer 

to arbitrate prior to any moves by Respondent to include the counterclaim in 

international adjudication. The terms of consent are thus limited to the offer made in 

the BIT, in stark contrast to Burlington. 

 

123. Although the SCC Rules allow for counterclaims, Claimant notes that all 

references to counterclaim material is largely procedural requiring documentation 

and use in calculations. Although counterclaims are thus implicitly permitted, the 

                                                
300 SGS v Pakistan, para 161. 
301 Exhibit 2, Clause 7. 
302 Saluka v Czech Republic. 
303 Saluka v Czech Republic; Art 11 BIT.  
304 Burlington. 
305 Burlington, p 6. 
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requirements of the SCC rules exist only alongside the fundamental requirement of 

consent to the arbitration provisions. 

 

C. Counterclaims do not have a close connection with the primary claim. 

 

124. Any counterclaim should be closely connected with the primary claim, so as not 

to entangle the matters and risk contradictory decisions.306 The counterclaim in 

question is not sufficiently connected. This does not mean that the claim is precluded 

from being adjudicated in a legal setting entirely, but that it cannot be heard in these 

proceedings. 

 

125. The counterclaim pertains to a breach of domestic law, for which there is a 

particular dispute resolution procedure in place as argued above in consideration of 

the fork-in-the-road. Damages would thus be measured in terms of contractual or 

license breach, rather than pursuant to the BIT, rendering the possibility of double 

enrichment and injustice too high to entertain.  

 
 

 

 

 

 

 

  

                                                
306 Paushok v Mongolia. 
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PRAYERS FOR RELIEF 
     

In light of the above reasons, Claimant hereby requests the arbitral tribunal to: 

      

1. Declare that Respondent is liable for violation of the BIT; 

 

2. Order Respondent to pay damages to Claimant for the losses caused as a consequence 

of the violation valued at no less than USD 450,000,000; 

 

3. Find that Claimant is entitled to all costs associated with these proceedings, including 

all legal and other professional fees and disbursements; 

 

4. Order payment of pre-award interest and post-award interest at a rate to be fixed by 

the Tribunal; and 

 

5. Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 
     

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 17th, 2018 

 

by  

 

ABRAHAM  

 

On behalf of Claimant, FENOSCADIA LIMITED 

   

 

 

 

 


