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STATEMENT OF CLAIM 

1. In accordance with Article 29 of the Arbitration Rules of the Arbitration Institute of 

the Stockholm Chamber of Commerce (“SCC Rules” and “SCC”), Fenoscadia 

Limited (“Fenoscadia” or “Claimant”) respectfully submits this Statement of 

Claim against the Republic of Kronos (“Kronos” or “Respondent”) arising out of 

the Agreement for the Promotion and Reciprocal Protection of Investments between 

the Republic of Kronos and the Republic of Ticadia (“Ticadia-Kronos BIT”), to 

which both Respondent and Ticadia (“Contracting Parties”) are signatories. 

STATEMENT OF FACTS 

2. Fenoscadia’s contribution to Kronos’ development has been substantial. Since 

Claimant landed in Respondent’s territory, it immediately became a pillar of its 

economy.1 Not only Claimant’s ever-growing revenue furthered Respondent’s 

prosperity, but also its investment constituted a source of employment for two 

hundred Kronian citizens.2 What is more, it allowed for great technological 

advantages by reducing production costs of high-technology.3 At no point did 

Claimant fail to comply with the legal and contractual obligations that it assumed 

with respect to Respondent.4 

3. Despite this significant contribution, Respondent disregarded Fenoscadia’s rights as 

a foreign investor. Indeed, Respondent eviscerated Claimant’s investment. This 

way, the trust Claimant had placed on Respondent was absolutely ravaged.  

4. Claimant is a limited liability company incorporated under the laws of the Republic 

of Ticadia in 1993.5 It has a worldwide reputation for the exploration and 

exploitation of diverse earth metals.6 

5. Respondent is a developing country that in the year 2000 opened a public auction 

for the concession of rights to extract lindoro, a newly discovered rare earth metal.7 

                                                 
1 Exhibit No.3, L.1354. 
2 Facts, ¶11. 
3 Exhibit No.1, LL.1270-1272. 
4 Facts, ¶19. 
5 Facts, ¶6. 
6 Facts, ¶6. 
7 Facts, ¶4. 
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As no national had the required expertise to carry out this project, Kronos had to 

resort to foreign enterprises.8 Fenoscadia won the bid and, as a result, it concluded 

the Concession Agreement with Respondent (the “Agreement”).9 Under the 

Agreement, Claimant was entitled to exploit lindoro for eighty years.10  

6. Like it is normal for mining projects, it took several years and a sheer amount of 

money for Claimant to prepare the infrastructure and the necessary facilities to 

begin its operations in Kronos’ territory. In 2008, the exploitation of lindoro 

effectively started.11  

7. Ever since, Respondent has found Claimant in compliance with all its environment-

related obligations. Nonetheless - after seven years of successful activities - 

Fenoscadia became the target of the new government’s crusade against foreign 

enterprises. Indeed, when the Nationalist Party took office in 2015, the long-term 

partnership between Fenoscadia and Kronos came to an end.12 

8. In June 2015, Kronos’ House of Representatives – by waiving the fair hearing 

requirement under Kronian Constitution – passed the Kronian Environmental Act 

(“KEA”).13 As the facts then proved, the Nationalist Party tailored this bill so as to 

push its protectionist political agenda. 

9. In May 2016, the Kronian Federal University (“University”) published a fully state-

funded study (“Study”) reporting the pollution of the Rhea River.14 The Study 

linked this discovery with lindoro exploitation.15 

10. Four months after the Study was published, Kronos enacted Presidential Decree No. 

2424 (“Decree”) which revoked Fenoscadia’s license and seized all lindoro 

reserves.16 From this moment on, Claimant’s investment was rendered useless. As a 

                                                 
8 Facts, ¶4. 
9 Facts, ¶5. 
10 Agreement, ¶4. 
11 Facts, ¶8. 
12 Facts, ¶14. 
13 Facts, ¶16. 
14 Facts, ¶22. 
15 Facts, ¶22. 
16 Facts, ¶23. 
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consequence, Fenoscadia could not meet its contractual obligations with suppliers 

and purchasers.17 Claimant was ultimately forced to dismiss all of its employees.18  

11. The Study was the only investigation in which Respondent relied on in order to 

revoke the Agreement. Claimant had no say in this decision-making process. Worst 

came to the worst: Claimant is still uncompensated for such an unjustified 

deprivation of its high-effort investment. 

12. As an attempt to engage in dialogue with Respondent, Claimant submitted a claim 

before Kronos Federal Courts requesting the suspension of the Decree as well as the 

declaration of unconstitutionality.19 However, Claimant could not see this through 

as the domestic proceedings became futile by February 2017.20 

13. For these reasons, in November 2017, Claimant filed its request for arbitration 

before the Arbitration Institute of the Stockholm Chamber of Commerce.21 

 

  

                                                 
17 Facts, ¶24. 
18 Facts, ¶24. 
19 Facts, ¶25. 
20 Facts, ¶26. 
21 Facts, ¶29. 
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SUMMARY OF ARGUMENTS 

Jurisdiction and Admissibility of Claimant’s submissions 

14. First, the Tribunal has unequivocal jurisdiction to solve this dispute because (I.A) 

Claimant is a protected investor pursuant to the text of Article 1(4) of the Ticadia-

Kronos BIT. In the light of this, (I.B) it is not necessary to resort to nationality tests 

that were not agreed on by the Contracting Parties. 

15. Second, Claimant's claims before this Tribunal are admissible since (II) the fork-in-

the-road provision contained in Article 11(2) and (3) of the Ticadia-Kronos BIT has 

not been triggered. 

Admissibility of Respondent’s counterclaim 

16. Respondent’s counterclaim is inadmissible. In fact, (I) Claimant has not consented 

the submission of counterclaims in the present dispute. In the alternative, (II) 

Claimant has not assumed any obligation under Article 9 of the Ticadia-Kronos 

BIT. Therefore, Respondent’s counterclaim is manifestly ill-founded.  

Merits 

17. If the Tribunal finds that it has jurisdiction and rules on the merits of the case, 

Respondent must be held liable for expropriating Claimant’s investment. First, 

Respondent breached Article 7 of the Ticadia-Kronos BIT by issuing the Decree. In 

fact, Claimant’s investment rights vested in the Ticadia-Kronos BIT were utterly 

neglected since: (I.A) the unilateral termination of the Agreement constituted a 

sovereign act which indirectly expropriated Claimant’s investment; and (I.B) the 

Decree was beyond Kronos’ police powers as it was enacted with manifest 

disregard of due process and proportionality requisites. Second, (II) Respondent 

cannot be exempted from paying compensation to Claimant under Article 10 of the 

Ticadia-Kronos BIT as the Decree was not a necessary measure.  
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PART ONE: THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE 

PRESENT DISPUTE AND FENOSCADIA’S CLAIMS ARE ADMISSIBLE 

18. The facts are clear: during its existence in Kronos, Claimant has always received a 

foreign investor treatment. This can be traced back to November 1998 when 

Kronos’ government invited foreign companies to join a bid for the exploitation of 

lindoro: the State had to resort to foreign knowledge because the new and rare metal 

could not be easily extracted.22 What is more, even after the Nationalist Party had 

taken office, the government of Kronos publicly recognized Fenoscadia as a foreign 

enterprise.23 

19. However, now Respondent attempts to go back on its words. Indeed, even when 

Respondent has accepted this Tribunal’s material jurisdiction, it still holds that this 

Tribunal lacks jurisdiction as Claimant is not an enterprise of Ticadia.24 In this 

regard, Respondent unfoundedly asserted that Claimant is controlled by Kronian 

nationals.25 Besides, Respondent argues that the present dispute cannot be pursued 

under arbitration.26 

20. Nevertheless, (I) this Tribunal has jurisdiction ratione personae over the current 

submission given that Fenoscadia is a protected investor. Secondly, (II) the present 

claim is admissible because it has not been previously submitted before other fora. 

I. CLAIMANT IS A PROTECTED INVESTOR UNDER ARTICLE 1(4) OF THE 

TICADIA-KRONOS BIT 

21. This Tribunal has unequivocal personal jurisdiction. Indeed, (A) Claimant is a 

protected investor pursuant to Article 1(4) of the Ticadia-Kronos BIT; and (B) it is 

not necessary to resort to nationality tests that were not agreed on by the 

Contracting Parties. 

                                                 
22 Facts, ¶4. 
23 Exhibit No.6, LL.1453-1454. 
24 Answer, ¶2. 
25 Answer, ¶3. 
26 Answer, ¶¶5-7. 
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A. Claimant is “an enterprise of a Contracting Party” pursuant to Article 1(4) 

of the Ticadia-Kronos BIT 

22. Fenoscadia is a renowned mining company from the Republic of Ticadia.27 It was 

registered under its laws and regulations in the year 1993 and has since earned a 

worldwide reputation for its mining activities with rare earth metals.28 In the year 

2000, Claimant entered into the Agreement to exploit lindoro in the territory of 

Kronos.29 Throughout the validity of the Agreement, and even after its illegitimate 

termination, Claimant has maintained material business activities in Ticadia.30 

23. Nonetheless, Respondent attempts to deny Claimant’s Ticadian evident 

nationality.31 

24. Article 1(4) of the Ticadia-Kronos BIT provides as follows:  

The term “investor of a Contracting Party” means a Contracting 

Party, or a person or an enterprise of a Contracting Party, that 

seeks to make, is making or has made an investment in the other 

Contracting Party’s territory.32 

25. As such, Article 1(4) establishes two requirements for legal persons to be 

considered as protected investors. First, the legal person must be an enterprise of a 

Contracting Party. Second, such an enterprise must seek to make, must have made 

or must be making an investment in the other Contracting Party’s territory. 

26. The fulfillment of the second limb’s requirement is undisputed: Fenoscadia 

exploited lindoro in Kronos for eight years until the Agreement was revoked.33 

Nonetheless, Respondent claims that Fenoscadia is not an “enterprise of a 

Contracting Party”.34 

27. While assessing whether a legal person belongs to a contracting party to a BIT, 

arbitral tribunals usually resort to specific nationality tests included in BITs (e.g. 

                                                 
27 Facts, ¶6. 
28 Facts, ¶6. 
29 Facts, ¶8. 
30 Facts, ¶12. 
31 Answer, ¶3. 
32 Emphasis added. 
33 Facts, ¶23. 
34 Answer, ¶3. 
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incorporation, place of business, control, etc.).35 In the present case, however, the 

text of the Ticadia-Kronos BIT does not include any test or standard for the 

determination of an enterprise’s nationality or origin. The Contracting Parties chose 

none of them. 

28. Several arbitral tribunals had to deal with a similar situation. For instance, the 

tribunal in Garanti Koza acknowledged that the Turkmenistan-UK BIT did not 

include a definition of the term ‘investor’.36 As stated throughout the text of that 

treaty, such BIT sought to protect “investments of nationals or companies of the 

other Contracting Party”. In the absence of a requirement, the tribunal relied solely 

on the BIT’s definition of the term ‘company’37 and concluded that indeed Garanti 

Koza was an investor as it was a corporation constituted under the laws of the 

United Kingdom.38 

29. Similarly, in Blue Bank, the Barbados-Venezuela BIT did not contain a standard for 

the determination of legal persons’ nationality.39 Like in Garanti Koza, the Tribunal 

had to resort to the definition of ‘company’.40 As such, the tribunal found that Blue 

Bank was an investor under the Barbados-Venezuela BIT since it was a corporation 

constituted under the laws of Barbados.41 

30. The Ticadia-Kronos BIT – like the treaties from the previously quoted case law – 

defines investor as an “enterprise of a Contracting Party” or as a “company of a 

Contracting Party”42 without providing any further definitions.  

31. In the light of this loophole, the determination of Claimant’s nationality must be 

done in accordance with the Contracting Parties’ real intent at the moment in which 

                                                 
35 Dolzer & Schreuer, P. 47. 
36 Garanti Koza, ¶219. 
37Article 1(d) of the Turkmenistan-United Kingdom BIT defines “companies” to mean “in respect of the 

United Kingdom: corporations, firms and associations incorporated or constituted under the law in force in 

any part of the United Kingdom”. 
38 Garanti Koza, ¶220. 
39 Blue Bank, ¶156. 
40Pursuant to the wording of the Barbados-Venezuela BIT, company means “corporations, firms and 

associations incorporated or constituted under the law in force in that Contracting Party” (Article 1(d)). 
41 Blue Bank, ¶157. 
42 The terms ‘enterprise’ and ‘company’ are used interchangeably throughout the whole text of the treaty. See 

also the BIT’s preamble, Article 1(7)(a) and Article 11(2/3/4/5) Company/Companies - Article 1 in fine, 

Article 9(3), Article 11 (1) Enterprise. 
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the Ticadia-Kronos BIT was signed. Article 31(1) of the VCLT43 provides some 

guidelines to perform this task. The tribunal must analyze the Ticadia-Kronos BIT’s 

(i) object and purpose and (ii) the ordinary meaning of its terms.  

32. Concerning the Ticadia-Kronos BIT’s object and purpose, this treaty - as any other 

investment treaty - seeks to promote and protect foreign investors. This can easily 

be understood from the reading of the treaty’s title: “Agreement for the promotion 

and reciprocal protection of foreign investments”.44 Furthermore, the Ticadia-

Kronos BIT recognizes the importance of the promotion and protection of 

“investments of investors of one Contracting Party in the territory of the other 

Contracting Party”.45 Clearly, the Contracting Parties aimed to protect ‘foreign 

investors’. 

33. As stated, an investor under Article 1(4) of the Ticadia-Kronos BIT is an enterprise 

or company of a Contracting Party. When analyzing these terms in accordance with 

the BIT’s broader aim, protected investors must be foreign companies or 

enterprises.46 

34. In its ordinary meaning, a foreign corporation is one that “was created or organized 

under the laws of another State, government or country”.47 In Merriam Webster’s 

Law Dictionary, a foreign company is described as an “economic organization or 

activity, especially a business organization” which is “organized under the laws of 

a state or government other than that in which it is doing business”.48 Accordingly, 

a protected investor of a Contracting Party under Article 1(4) of the Ticadia-Kronos 

BIT is a corporation organized under the laws of the other Contracting Party. 

35. This interpretation is consistent with principles of investment law and international 

law in general.49 As a matter of fact, incorporation is the most widely used criteria 

to determine a juridical person’s nationality.50 

                                                 
43 Both Ticadia and Kronos are signatories of the VCLT. See Facts, ¶2.  
44 Emphasis added. Ticadia-Kronos BIT, L.1040. 
45 Ticadia-Kronos BIT, L.1048. 
46 See Articles 11(2)-11(5), Article 1 and the preamble of the Ticadia-Kronos BIT. 
47 Black’s Law Dictionary, P.342. 
48 Merriam Webster’s Law Dictionary, P.108. 
49 Article 31(2)(c) states that interpretation should consider “any relevant rules of international law applicable 

in the relations between the parties”.  
50 Autopista, ¶107.  
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36. In international law, incorporation is also the main standard to define corporate 

nationality. In the Barcelona Traction case,51 the ICJ stated that "the traditional rule 

attributes [...] protection of a corporate entity to the State under the laws of which it 

is incorporated".52 The rationale behind this statement is that tribunals should not 

analyze the capital stock’s nationality while determining a corporation’s nationality. 

Indeed, a corporation and its shareholders must be considered separate entities as 

the interests of both reasonably differ.53 

37. To summarize, in light of its ordinary meaning and purpose, Article 1(4) grants the 

benefits of the Ticadia-Kronos BIT to enterprises constituted, organized or 

incorporated under the laws of Ticadia when they seek to make, have made or are 

making an investment in Kronos’ territory. 

38. Fenoscadia is a limited liability company which was incorporated under the laws of 

the Republic of Ticadia in 1993 and has been conducting business in Respondent’s 

territory for several years.54 In this sense, it is clear that the two requirements laid 

down in Article 1(4) of the Ticadia-Kronos BIT are met and Claimant can be 

deemed as an enterprise of Ticadia for its purposes. 

39. To conclude, Fenoscadia is a foreign investor given that it is an enterprise of Ticadia 

– as required by the Ticadia-Kronos BIT – and it has made an investment in the 

territory of Kronos.  

B. The Tribunal must not resort to nationality criteria that were not agreed on 

by the Contracting Parties 

40. The Ticadia-Kronos BIT does not include a specific requirement for the 

determination of an investor’s nationality. However, as it has been shown, the 

ordinary meaning of its terms and its purpose call for recourse to the incorporation 

standard. At the time the Ticadia-Kronos BIT entered into force, other BITs had 

                                                 
51Although this case is related to the field of diplomatic protection, investment law tribunals have relied on 

such decision for interpretative and persuasive purposes. See also Orascom, ¶293; SGS, ¶109. 
52 Barcelona Traction, ¶70. 
53 Barcelona Traction, ¶45. 
54 Facts, ¶6. 
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included different tests55 so as to determine jurisdiction. The Contracting Parties 

rejected all of them.  

41. Moreover, some tests, such as control, are not autonomous standards, but 

complementary to incorporation or social seat standards.56 In this vein, Professor 

Schreuer has stated: 

Some treaties go beyond formal requirements, such as 

incorporation or seat: they require a bond of economic substance 

between the corporate investor and the state whose nationality it 

claims.57 

42. In Saluka, the claimant was a company incorporated in the Netherlands that sought 

the protection of the Netherlands-Czech Republic BIT. According to the tribunal: 

it is not open to the Tribunal to add other requirements which the 

parties could themselves have added but which they omitted to 

add.58 

43. Furthermore, the present case does not entail any abusive circumstance that would 

allow the tribunal to apply other standards. Claimant acknowledges that some 

tribunals have held that, in case of abuse of corporate form, tribunals may pierce the 

corporate veil so as to avoid the abusive submission to investment arbitration.59 

44. For an inquiry of a company’s ownership and control to be conducted, it is 

necessary that compelling factors or reasons exist.60 According to the tribunal in 

ADC, the piercing of the corporate veil  

only applies to situations where the real beneficiary of the 

business misused corporate formalities in order to disguise its 

true identity and therefore to avoid liability.61 

                                                 
55 For example, control, social seat or denial of benefits clause.  
56 Chile-France BIT; Netherlands-Poland BIT; Ecuador-USA BIT; Romania-Switzerland BIT; Argentina-

Peru BIT; Bolivia-Chile BIT; Croatia-Swiss Confederation BIT; Germany-South Africa BIT; Spain-Turkey 

BIT; Italy-United Arab Emirates BIT.  
57 Dolzer & Schreuer, P.49. 
58 Saluka, ¶241. The treaty concerned in that case defines “investor” as “ii. legal persons constituted under the 

law of one of the Contracting Parties”. Similar to Saluka, in ADC the Tribunal’s rationale to reject 

Respondent’s objection ratione personae was that, for the purpose of determining claimant’s nationality, the 

BIT only made reference to the place of incorporation. Other mechanisms were not textually present. The 

tribunal abstained from reading into the BIT and claimed that, if the parties had wished to consider other 

elements to determine nationality, they could have written them in the clause (¶¶332-359). 
59 Tokios Tokelés, ¶55; ADC, ¶358; TSA Spectrum, ¶160. 
60 Pac Rim, ¶5.58. 
61 ADC, ¶358. See also Rumeli, ¶328. 
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45. In that particular case, the tribunal did not find necessary to pierce the corporate veil 

given that Hungary was aware of claimant’s corporate structure. 

46. In addition, the ICJ stated in Barcelona Traction that the doctrine of piercing of the 

corporate veil can be used to 

prevent the misuse of the privileges of legal personality, as in 

certain cases of fraud or malfeasance, to protect third persons 

such as creditor or purchaser, or to prevent the evasion of legal 

requirements or of obligations.62  

47. Nevertheless, Claimant is not an entity abusing corporate form in any manner. Not 

only was it incorporated in Ticadia many years prior to the beginning of its business 

in Kronos63, but also it has never attempted to shift nationality.64  

48. Moreover, the fact that the management of Fenoscadia is in the hands of Kronian 

nationals cannot entail a situation of abuse.  

49. It is still possible to imagine what would happen if an enterprise’s nationality 

switched according to the nationality of the majority of the board of directors. This 

would mean that every time the shareholders exercise their right to change the 

composition of the board, there would be constant changes in the nationality of 

corporations. At an international level, this would imply great costs, given that 

States would not know which BIT is finally applicable to their relations with 

investors. Finally, this would create an incentive to select directors only because 

they are nationals of a certain country that offers a better treaty protection than 

others. 

50. To conclude, this Tribunal has jurisdiction ratione personae since (i) Fenoscadia is 

a protected investor under Article 1(4) of the Ticadia-Kronos BIT and (ii) it is not 

necessary to resort to other nationality tests that are not present in the text of the 

treaty.   

                                                 
62 Barcelona Traction, ¶56.  
63 Facts, ¶6.  
64 Facts, ¶12. 
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II. CLAIMANT’S SUBMISSIONS MUST BE DEEMED ADMISSIBLE BY THIS 

TRIBUNAL 

51. On September 2016, Respondent enacted the Decree that eviscerated Claimant’s 

investment.65 By order of such, Claimant’s lindoro reserves were confiscated.66 

Accordingly, Claimant’s business operations were abruptly hampered. The first 

drawback was the closure of Claimant’s facilities.67 Afterwards, the company had to 

dismiss its employees.68 Finally, the situation led to Claimant’s default on 

contractual obligations.69 

52. In a futile attempt to avoid this catastrophe, on 8 September 2016 Claimant filed a 

motion before Kronos Federal Courts.70 This submission challenged the Decree on 

grounds of legislative due process and also sought the suspension of its effects so 

that both parties could have had the possibility to negotiate.71 

53. Although Fenoscadia made a submission to the Kronos Federal Courts this did not 

constitute a choice of forum under Article 11 of the Ticadia-Kronos BIT. However, 

Respondent claims that the fact that Claimant sought relief before State courts 

prevents this Tribunal from settling the present dispute.72   

54. Article 11 of the Ticadia-Kronos BIT indicates that – in the event of an investment 

dispute – an investor can choose to submit its dispute for resolution to (a) domestic 

courts or administrative tribunals, (b) a previously agreed dispute-settlement 

procedure or – provided that there has not been a submission and six months have 

elapsed since the dispute arose – to (c) arbitration under the SCC Arbitration 

Institute. 

55. On the one hand, Claimant made a submission to the Kronian Courts seeking a 

suspension and a judicial review of the Decree.73 This claim was based on both 

                                                 
65 Facts, ¶23. 
66 PO2, LL.1576-1577. 
67 PO2, LL.1576-1577. 
68 PO2, LL.1576-1577. 
69 Facts, ¶24. 
70 Facts, ¶25. 
71 PO2, LL.1529-1534. 
72 Answer, LL.367-373. 
73 Facts, ¶25; PO3, LL.1531-1533. 
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municipal and constitutional law.74 On the other hand, Claimant requested this 

Tribunal to declare Respondent liable for violating Article 7 of the Ticadia-Kronos 

BIT.75 

56. In order to assess whether the fork-in-the-road provision applies, the triple identity 

test must be satisfied.76 Under such test, two claims are ‘on the same road’ when 

they share the same subjects, object (relief) and cause of action (normative 

source).77 The present claim is different from the domestic submission because (i) it 

seeks a different relief and (ii) it is grounded on a different normative source. 

57. Regarding the identity of object, in Flughafen, the tribunal had to decide whether a 

request for nullification of a presidential decree could be considered the same 

dispute as the international proceedings. The arbitral tribunal stated that they were 

not since they could never obtain the same relief: the domestic proceedings could 

only attempt to nullify the decree and never achieve compensation whereas 

submitting a dispute for arbitration allows for a declaration of liability for violation 

of rights conferred by the BIT and order payment of damages.78  

58. What is more, the tribunal stated that: 

Regardless of the procedural stage of the domestic proceedings, 

there is no doubt that a hypothetical processing of both claims in 

parallel would never result in an improvement of the claimant’s 

standing: the fact that the Decree 806 or the Resolution are valid 

or not under Venezuelan law is irrelevant when it comes to 

ruling over the State’s legal international responsibility (...). 

Both decisions could coexist given that each will settle claims 

in separate legal frameworks that do not overlap.79  

59. Similarly, the Khan Resources tribunal had to decide whether the investor’s claim to 

Mongolia’s Administrative Court differed from the one submitted in investment 

                                                 
74  PO2, LL.1529-1534. 
75 Request, LL.223-226. 
76 Lauder, ¶¶163-166; CMS, ¶80; Azurix, ¶¶88-91; Pan American Energy, ¶¶154-157; Toto Costruzioni, 

¶¶211-212. 
77 Toto Costruzioni ¶211. 
78 Flughafen, ¶361. 
79 Flughafen, ¶362 [own translation]. Original in Spanish: “Sea cual sea la situación procesal de los recursos 

internos, lo que no deja lugar a dudas es que un hipotético desarrollo en paralelo de ambas acciones nunca 

resultaría en una mejora de la situación de las Demandantes: el que el Decreto 806 o la Resolución sean 

válidos o nulos a efectos del ordenamiento interno venezolano, es irrelevante a la hora de decidir la 

responsabilidad internacional del Estado por violación del APRI. Las sentencias que en su caso pudieran 

recaer en ambos procesos podrán coexistir, pues cada una resolverá pretensiones en ámbitos jurídicos 

separados que no se solapan”. 
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arbitration proceedings. Whilst the former asked the court to quash an 

administrative decision, the latter sought compensation for the loss of the 

investment.80 Hence, the tribunal found that the fork-in-the-road provision had not 

been triggered. 

60. Accordingly, so as to assess whether two proceedings share the same object, the 

Tribunal must analyze if Claimant sought the same remedy before the arbitral 

tribunal as well as before Kronos Federal Courts.  

61. Like in Flughafen, Claimant applied to the Kronian Courts seeking the suspension 

of the Decree and its judicial review. Claimant did not request the courts to rule on 

the damages produced by its measure. In contrast, this last relief is being sought 

before this Tribunal: Claimant requested USD 450,000,000 in concept of 

compensation. Therefore, the present claim does not share the same object with the 

domestic proceedings. 

62. Concerning the identity of the cause of action, the Bogdanov tribunal stated that 

The fundamental issue in [the] dispute is whether or not the 

losses suffered by Claimants were attributable to breaches of the 

Treaty. This cause of action (...) was in fact never reviewed by 

the Moldovan courts.81    

63. In that case, the investor had resorted to Moldovan courts so as to request an 

exemption from payment of taxes. After a refusal, it submitted a dispute to the SCC 

Arbitration Institute, arguing a breach of treaty provisions. The tribunal’s decision 

considered the normative source were different: municipal law and treaty. 

64. Similarly, in Occidental, the tribunal considered that “the causes of action might be 

separate and the nature of the dispute different” when the arbitral claim is treaty-

based and the domestic courts are dealing with non-contractual legal issues.82 

65. In the instant case, the domestic claim and the present arbitral claim are based on 

different sources. On the one hand, the claim concerning Respondent’s Decree - its 

                                                 
80 Khan Resources, ¶395. 
81 Bogdanov, ¶174. 
82 Occidental, ¶52. Many tribunals recognize that the cause of action does not operate when claims are based 

on different legal orders. In Khan Resources the difference was in a violation of the Energy Charter Treaty 

and procedural requirements of Mongolian laws and regulations (¶395). In CMS and Toto Costruzioni the 

rights discussed were contractual or conferred by a treaty (¶80; ¶78). 
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suspension and judicial review - was based on Kronos’ Constitution.83 On the other 

hand, the present arbitral claim seeks to declare Kronos’ liability for the violation of 

the BIT’s provisions.84 There is, accordingly, no identity of causes of action and, 

therefore, no identity at all between the present claim and the former one. 

66. In conclusion, this Tribunal should deem Claimant’s claim admissible given that the 

fork-in-the-road provision included in Article 11 of the Ticadia-Kronos BIT was not 

triggered. 

 

  

                                                 
83 PO2, LL.1532-1534. 
84 Request, ¶23. 
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PART TWO: RESPONDENT’S COUNTERCLAIM IS INADMISSIBLE 

67. Respondent submitted a counterclaim seeking a compensation for alleged damages 

caused by Claimant in Kronos. However, the improvised character of the 

counterclaim becomes evident in the light of different facts. 

68. First, the only instrument to ground Respondent’s counterclaim is the Study, a fully 

State-funded investigation. Thus, it is possible to cast a shadow of doubts upon its 

legitimacy. 

69. Second, Respondent intends to be compensated for affecting the health of Kronos 

population. However, there is no concluding evidence that the increase of diseases 

may be caused by Claimant’s former activity.85 

70. Third, Respondent’s counterclaim is incoherent. On the one hand, Respondent 

requests the Tribunal to decline jurisdiction on Claimant’s claim86, alleging that it is 

not a protected investor.87 On the other hand, Respondent attempts to impose a 

treaty obligation upon Claimant which – as it supposedly derives from Article 9 – 

can only be performed by protected investors.88 In this sense, Respondent cannot 

argue that Fenoscadia is not a foreign investor from Ticadia and, simultaneously, 

contend that Claimant breached the Ticadia-Kronos BIT.  

71. Respondent’s counterclaim must be dismissed by this Tribunal. First, (I) the 

Claimant has not consented the submission of counterclaims in the present dispute. 

Second, (II) the counterclaim is manifestly ill-founded and, therefore, must be 

dismissed on a prima facie basis.  

I. ARTICLE 11 OF THE TICADIA-KRONOS BIT DOES NOT ALLOW 

RESPONDENT TO SUBMIT COUNTERCLAIMS 

72. Respondent may argue that, by choosing to pursue this arbitration under the 

Ticadia-Kronos BIT, Claimant has consented counterclaims. However, in order for 

counterclaims to be covered under the scope of the Tribunal’s jurisdiction, it is 

                                                 
85 Study, LL. 1406-1407,1414-1415. 
86 Answer, ¶25. 
87 Answer, ¶25. 
88 Answer, ¶25. 
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necessary to carefully scrutinize whether both, the Contracting Parties and 

Claimant, have consented them.89 In this respect, Claimant has not consented for the 

submission of counterclaims.  

73. In this line, in Karkey, the tribunal strictly analyzed the wording of the Pakistan-

Turkey BIT in order to establish its jurisdiction over the counterclaim submitted by 

Pakistan. Particularly, Article VII of such treaty provided that “the investor may 

choose” to submit the dispute for resolution before the ICSID. Thus, the tribunal 

conceived that the initiative to submit claims was exclusively placed on the 

investor’s side.90  

74. The same approach was adopted in Gavazzi. In that case, the tribunal held that, even 

when the BIT referred to ‘any investment dispute’91, its wording did not afford host 

States a cause of action against an investor of the other contracting party.92  

75. Like in Karkey and Gavazzi, under Article 11 of the Ticadia-Kronos BIT, the 

Contracting Parties have consented the submission of “any investment dispute”93. 

The second paragraph of that Article establishes that “the national or company 

concerned may choose to submit the dispute for resolution”94. Likewise, the third 

paragraph determines that “the national or company concerned may choose to 

consent […]”95. In this respect, the reference to a ‘national or company’ means that 

the BIT enables the submission of a dispute under arbitral proceedings only at the 

initiative of the investor.  

76. Claimant acknowledges that Article 11(5) of the Ticadia-Kronos BIT includes the 

expression ‘counterclaim’. However, such a reference does not allow a respondent 

State to submit a counterclaim in all the investment disputes encompassed by 

Article 11 of the Ticadia-Kronos BIT. This provision governs three types of dispute: 

a dispute related to an investment agreement, a dispute related to an investment 

authorization and a dispute related to an alleged breach of a right conferred to an 

                                                 
89 Paushok, ¶689; Urbaser, ¶¶1143-1145; Roussalis, ¶864; Rusoro, ¶¶618–627; Burlington, ¶62; Saluka II, 

¶¶37-38; Oxus Gold, ¶945; Al Warraq, ¶659; Hamester, ¶353; Metal-Tech, ¶409; Gavazzi, ¶154. 
90 Karkey, ¶1013. 
91 Article 8(1), Italy-Romania BIT. 
92 Gavazzi, ¶152. 
93 Article 11(4), Ticadia-Kronos BIT.  
94 Article 11(2), Ticadia-Kronos BIT.  
95 Article 11(3), Ticadia-Kronos BIT.  
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investment by the BIT. Whilst a respondent State cannot submit a counterclaim in 

case of a breach of the Ticadia-Kronos BIT for the reasons stated above, such State 

may submit a counterclaim if the investment agreement provided in Article 11(1)(a) 

expressly allows for that possibility. In the present case, no investment agreement 

entitled Respondent to present a counterclaim. 

77. All things considered, the Ticadia-Kronos BIT does not allow Respondent to have 

the initiative when submitting a claim. On the contrary, it is expressly established 

that the initiative can only lie on the investor since the only party enabled to submit 

a dispute for resolution is a ‘national or company’ and not the host State. 

II. IN ANY EVENT, THE COUNTERCLAIM SUBMITTED BY RESPONDENT IS 

MANIFESTLY ILL-FOUNDED 

78. Respondent did not provide any valid legal grounds to base its counterclaim. For 

that reason, the counterclaim must not be admitted.  

79. A tribunal can reject the admissibility of a claim when it considers that it is 

improperly founded.96 For instance, in Teinver, Argentina submitted a counterclaim 

but failed to identify its legal cause of action.97 Thus, the tribunal considered that an 

analysis over parties’ consent on counterclaims was not even necessary: the 

counterclaim lacked any legal grounds.98  

80. This approach is shared by the European Court of Human Rights, in its Guide on 

Admissibility Criteria, which established that a claim can be declared inadmissible 

if it is considered manifestly ill-founded.99  

81. In the present matter, Respondent submitted a counterclaim based on environmental 

damages allegedly caused by Claimant. To support its assertions, Respondent 

grounded its counterclaim on a “direct consequence of Claimant’s breach of Article 

                                                 
96 Douglas, P.148. See also Oil Platforms, ¶29; Hochtief, ¶90.  
97 Teinver, ¶1064. 
98 Teinver, ¶1066. 
99 PGAC, P.54. 
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9.2 of the BIT”100. However, it is not possible for Claimant to breach an Article that 

does not impose any type of obligations on investors. 

82. First, Article 2(2) of the Ticadia-Kronos BIT establishes that Article 9 is only 

applicable to a person of a Contracting Party in exercise of a regulatory, 

administrative or governmental authority. Interpreting the wording of Article 2(2) in 

its ordinary meaning, it is evident that investors, and - by extent - Fenoscadia, 

cannot exercise a regulatory, administrative or other governmental authority in 

Kronos. Thus, in the light of Article 2, Article 9 could never be meant to impose 

obligations upon Claimant. 

83. Second, from the wording of the Ticadia-Kronos BIT it is evident that the 

obligations contained in its Article 9(2) were not designed to be performed by 

investors. In this sense, this Article clearly imposes diverse obligations upon the 

States, namely (i) strive to minimize any harmful environmental impact, (ii) take the 

necessary precautionary measures, and (iii) adapt domestic legal frameworks so as 

to crystallize the ‘polluter pays’ principle. These obligations were undertaken by 

Ticadia and Kronos, that is, the Contracting Parties, and not by third parties. 

84. This becomes evident while comparing Article 9 to other BITs that seek to achieve 

a similar purpose but through the imposition of obligations on investors. For 

example, the Iran-Slovakia BIT states in its Article 10(3) that “[i]nvestors and 

investments should apply national, and internationally accepted, standards of 

corporate governance”.101 

85. Respondent may argue that a reference to the ‘polluter pays’ principle in Article 

9(2) of the Ticadia-Kronos BIT can make Claimant liable for environmental 

damages. However, the ‘polluter pays’ is not a rule, but a principle of environmental 

law.102 In this sense, while a rule sets forth a precise solution for specific facts, a 

legal principal provides a general orientation and direction to which positive law 

must conform.103 In this line, when Article 9(2) establishes that “the polluter should, 

in principle, bear the cost of pollution” it becomes evident that no solution is 

                                                 
100 Answer, ¶24. 
101 Similar provisions also appear in the Brazil-Mozambique BIT, the SADC Model BIT and the IISD Model 

IA. 
102 De Sadeleer, P.311. 
103 De Sadeleer, P.311. 
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encompassed within its wording. Such article only provides the Contracting Parties 

an orientation to which they should direct their domestic legal frameworks, 

crystalizing the ‘polluter pays’ formula. This interpretation is reinforced when 

considering that Article 9(1) of the Ticadia-Kronos BIT establishes upon the States 

the obligation not to relax their domestic environmental measures.  

86. Hence, in light of investment agreement’s general objectives and, taking into 

account the wording of Articles 2 and 9 of the Ticadia-Kronos BIT, it is reasonable 

to conceive that the Ticadia-Kronos BIT, did not intend to impose obligations upon 

investors. 

87. Overall, the wording of the Ticadia-Kronos BIT does not allow for the submission 

of counterclaims by host States, unless expressly provided by a particular 

investment agreement. In this case, in the absence of such a provision, Claimant – as 

investor – is the only party entitled to submit a dispute for resolution before an 

arbitral tribunal. In the alternative, the counterclaim submitted by Kronos lacks any 

valid legal grounds, hence, it must be dismissed. All things considered, it is clear 

that, the submission of this counterclaim is a mere attempt of Respondent to shift 

the focus of the main dispute, which is, the complete evisceration of Fenoscadia’s 

investment in Kronos.  
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PART THREE: CLAMANT’S INVESTMENT WAS EXPROPRIATED BY 

RESPONDENT 

88. As explained in Part One, in 1998, Kronos was in need of a foreign investor with 

the sufficient knowledge to exploit the newly discovered lindoro.104 In the public 

auction, Claimant not only proved to have the required technical expertise, but also 

offered the highest financial return to Kronos.105 Accordingly, in 2000, Claimant 

signed the Agreement, obtaining the rights to exploit lindoro in Kronos’ territory for 

eighty years.106  

89. Claimant was one of the pillars of Kronos’ economy and development for eight 

years.107 Claimant’s significant contribution in Kronos was not limited to the 

economic sphere. Indeed, it also reached out to local communities and provided a 

source of employment for two-hundred Kronian citizens.108 Its commitment with 

Kronos was also demonstrated by always complying with due domestic regulations. 

As a matter of fact, Fenoscadia successfully passed all the environment-related 

inspections to which it was subjected.109  

90. However, all the benefits that accrued from Claimant’s activity were suddenly 

thrown away. Respondent issued the Decree, prohibiting the exploitation of lindoro 

in Kronos and, therefore, revoked Claimant’s licenses to conduct its activity.110 

Thus, Claimant’s investment in Kronos was rendered almost useless111, ravaging 

Claimant’s reasonable-to-be-expected economic benefit from its investment. 

Fenoscadia was ultimately forced to dishonor its commercial obligations toward 

suppliers and purchasers.112  

91. On the whole, (I) Respondent breached Article 7 of the Ticadia-Kronos BIT by 

unlawfully expropriating Claimant’s investment in Kronos. Additionally, (II) 

                                                 
104 Facts, ¶4. 
105 Facts, ¶5. 
106 Facts, ¶5. 
107 Exhibit No.3, LL.1353-1354. 
108 Exhibit No.3, LL.1361-1363. 
109 Facts, ¶19. 

 

 

 



22 

 

Respondent’s liability cannot be excluded since the Decree cannot be conceived as a 

general exception under Article 10 of the BIT. 

I. KRONOS BREACHED ARTICLE 7 OF THE TICADIA-KRONOS BIT BY 

ISSUING THE DECREE 

92. The Decree’s effects were tantamount to an expropriation of Claimant’s investment. 

Verily, Article 7 of the Ticadia-Kronos BIT was violated as (A) the Decree radically 

deprived Fenoscadia of its right to exploit lindoro, rendering its business in Kronos 

completely useless. In addition (B) Respondent’s measures cannot constitute a valid 

exercise of its police powers.  

A. The Decree constitutes an indirect expropriation 

93. The enactment of the Decree entailed an indirect expropriation of Claimant’s assets, 

leaving Fenoscadia without the possibility to continue its normal operations.  

94. Therefore, Respondent’s actions are equivalent to an indirect expropriation because 

Respondent: (i) radically and permanently deprived Claimant of its investment and 

(ii) terminated the Agreement in use of its sovereign powers. 

i. Claimant was radically and permanently deprived of its investment 

95. The Decree prohibited the exploitation of lindoro in Kronos and withdrew all of 

Claimant’s licenses to conduct its business in the territory.113 Thus, all the 

machinery, facilities and personnel that Claimant had on the site were left without 

use or purpose. This deprived Claimant’s investment of its economic profitability.  

96. Article 7 of the Ticadia-Kronos BIT states that: 

Neither Contracting Party shall nationalize or expropriate a 

covered investment either directly or indirectly through measures 

having an effect equivalent to nationalization or expropriation 

except for a public purpose, in accordance with due process of 

law, in a non-discriminatory manner and on payment of due 

compensation […].  

                                                 
113 Decree, LL.1435-1438. 



23 

 

97. In accordance, the Ticadia-Kronos BIT prohibits indirect expropriations. A similarly 

worded clause was interpreted by the tribunal in Middle East Cement. In that case, 

the investor was granted a license to import, storage and dispatch bulk cement in 

Egypt’s territory. Eight years after its business operations had started, the 

government issued a decree prohibiting imports of cement in the territory. The 

arbitral tribunal found that claimant was subjected to an indirect expropriation and 

held: 

When measures are taken by a State the effect of which is to 

deprive the investor of the use and benefit of his investment even 

though he may retain nominal ownership of the respective rights 

being the investment, the measures are often referred to as a 

“creeping” or “indirect” expropriation […].114 

98. In this vein, four elements must be satisfied so as to consider a State measure as 

equivalent to an unlawful expropriation.115 First, the effects must be permanent and 

irreversible, and not only a mere temporary interference with the investor’s 

benefits.116 Second, the economic value of the investment must be neutralized in a 

way in which the investor can be considered radically deprived of the economical 

use of its investment.117 Third, the owner of the property must be deprived of the 

reasonably-to-be-expected economic benefit of its investment.118 Fourth, no 

adequate compensation must be granted to the investor for its losses. Indeed, even in 

the existence of a public purpose, a State still has the duty to pay compensation after 

an expropriation.119 

99. Regarding the permanent-effect requirement, the issuance of the Decree prohibited 

the exploitation of lindoro in Kronos and terminated the Agreement, which had a 

contractual duration of eighty years. In this regard, the Decree established that  

                                                 
114 Middle East Cement, ¶107. 
115 Metalclad, ¶103; ECE, ¶4.813, Tecmed; ¶116, SD Myers, ¶282; Pope & Talbot, ¶99; Continental, ¶276; 

Matos e Silva, ¶85. 
116 LG&E, ¶193. 
117 Toto Costruzioni, ¶183. See also Tecmed,¶116. 
118 Metalclad, ¶103. The concept of “reasonably-to-be-expected economic benefit” was subject to 

interpretation in ECE. The tribunal in that case stated that an expropriatory measure is one that interferes in an 

intensive, serious and permanent way with the economic benefits which any owner can expect to enjoy as a 

result of the ownership of its investment (¶4.813). See also National Grid, ¶149. 
119 The Santa Elena tribunal found that the environmental purpose of a State’s measure is irrelevant if it 

causes an expropriation. Such measure should have the same treatment than any other expropriatory measure 

(¶72). See also Marion Unglaube, ¶205. 
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[a]ll government contracts, licenses, and concessions for the 

exploitation of lindoro in the Kronian territory are immediately 

and irrevocably terminated.120 

100. The wording of the Decree leaves no doubts with respect to the permanent character 

of the measure. Furthermore, in February 2017, the President of Kronos stated in its 

annual speech that the prohibition would not be removed under any circumstance.121 

101. Concerning the second and third elements, it should be first stressed that the taking 

did not only involve the withdrawal of Claimant’s license but also affected the 

investment as a whole. A typical installation of a mining site and the opening of an 

open-pit mine can take several years. Indeed, eight years passed between the signing 

of the Agreement and the actual beginning of the exploitation of the mineral.122 A 

sheer amount of money, time and effort is needed to properly accomplish the 

different phases required for the exploitation of a mine:123access roads need to be 

assembled, the site needs to be prepared and cleared, several facilities for employees 

must be built, machinery must be bought and transported, etc.124 

102. Further, Claimant’s operations in Kronos were strictly connected to the exploitation 

of lindoro; there was no other economically profitable activity for the company 

other than its mining operations.125  

103. Therefore, withdrawing Fenoscadia’s license to exploit lindoro amounts to virtually 

destroying its business plan and structure, turning its investment useless and all the 

years of preparation pointless. It is evident that Claimant’s rights over the 

investment ceased to exist, together with all the possible reasonably-to-be-expected 

economic benefit.  

104. Finally, Respondent deliberately omitted its obligation under the Ticadia-Kronos 

BIT to compensate the loss it caused to Claimant.126 The payment for the indirect 

expropriation of its million-worth investment never took place. 

                                                 
120 Decree, LL.1435-1438. 
121 Exhibit No.6, L.1464. 
122 Facts, ¶8. Mining activity is characterized for having different phases, namely exploration, development, 

active mining, disposal of overburden and waste rocks, ore extraction, beneficiation and, finally, disposal of 

tailings (ELAW, PP.3-7.). 
123 The direct consequence of long lead times is a high risk for mining projects that could include: financing 

risks, permitting risks, country risks, issues associated with geology, etc (Baurens, P.13). 
124 Baurens, P.13.  
125 Request, ¶7. 



25 

 

105. All in all, Claimant was radically deprived of its investment in a permanent way that 

leaves no possibility for it to continue with its usual operations and activities in 

Kronos. All the economic benefits Claimant could have expected were frustrated 

due to the Respondent’s actions. Thus, the existence of an indirect expropriation 

cannot be disputed.  

ii. Respondent terminated the Agreement in use of its sovereign powers 

106. Respondent may argue that, while terminating the Agreement by way of the Decree, 

it acted on its contractual capacity therefore precluding its liability for expropriating 

Claimant’s investment. However, this approach cannot be seriously upheld.  

107. This special distinction has been crucial for several tribunals dealing with 

expropriatory claims. These tribunals have drawn the line between contractual 

terminations taken by States on their sovereign capacity (acta iure imperii) and 

those taken under a State’s rights as a contractual party (acta iure gestionis).127 

Whereas the former ones can give rise to a treaty claim, the latter ones cannot.128 

108. For example, the SAUR tribunal established that a contractual termination through 

an administrative decree was an act performed within the sovereign powers of the 

State.129 The tribunal held that, by terminating the contract of a water concession in 

such way, the State enjoyed a privilege that a private person could not enjoy in 

equal situations.130 The tribunal therefore concluded that a measure taken under 

those circumstances equates a direct expropriation.131 The Crystallex tribunal 

confirmed this approach132 and held that a State is also liable for such a termination 

even if there was a contractual failure attributable to the investor.133  

109. In the instant case, on 7 September 2016, Respondent abruptly terminated the 

Agreement by way of enacting the Decree.134 Clearly, Kronos used its sovereign 

powers to ignore its obligations before Fenoscadia. This fact is evident since 

                                                                                                                                                     
126 Decree, LL.1435-1437. 
127 SAUR, ¶¶386-392; Crystallex, ¶692; Azurix II, ¶315. 
128 AWG, ¶153. 
129 SAUR, ¶386-389. 
130 SAUR, ¶386-389. 
131 SAUR, ¶392.  
132 Crystallex, ¶708. 
133 Crystallex, ¶702. 
134 Facts, ¶23. 
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Respondent itself stated that the termination of the Agreement was done in exercise 

of its police powers.135 In the same vein, Respondent did not allege any contractual 

breach of the Agreement by Claimant to revoke its license.  

110. In sum, Respondent is liable for indirectly expropriating Claimant’s investment 

since it carried out a unilateral termination of the Agreement in exercise of its 

sovereign powers as a State.  

B. The Decree does not account as a valid exercise of Kronos’ police powers 

111. Respondent argued that the Decree was issued within its police powers as a 

sovereign State.136 By this mean, Respondent attempts to avoid the payment of a 

compensation for the expropriatory effects of the Decree.137 However, the manner in 

which the Decree was enacted cannot be conceived as a valid exercise of Kronos’ 

regulatory powers.  

112. The widespread recognition of the police powers doctrine does not mean that States 

can use it as a joker card to take irrational and expropriatory measures on a 

discretional basis. If the public purpose invoked by the State happened to be the 

most important element to evaluate the validity of a regulatory measure, there would 

be no halt to States taking such measures and permanently affecting investors’ 

interests.138  

113. In the instant case, Respondent disregarded certain requisites that should have been 

observed in order for the Decree to be conceived as a lawful exercise of Kronos’ 

sovereign powers. The issuance of the Decree was devoid of any procedural fairness 

and constitutes a disproportionate regulation.  

114. Accordingly, even if the Tribunal were to decide that the police powers doctrine is 

applicable, the manner in which Respondent acted cannot be acknowledged as a 

valid exercise of its sovereign powers. In fact, the Decree was enacted (i) in 

violation of due process and (ii) was disproportionate.  

                                                 
135 Answer, ¶19. 
136 Answer, ¶19. 
137 Answer, ¶19. 
138 Vivendi, ¶7.5.21; Azurix, ¶310. 
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i. Kronos has not fulfilled its due process obligation 

115. Kronos, as every State, must regard due process of law while exercising its police 

powers. The enactment of the Decree, nonetheless, plainly disregarded the due 

process of law obligation that Kronos should have complied with within the context 

of an expropriation.  

116. The requirement of due process is considered a key element that must be present for 

the legitimate exercise of a State’s police powers.139 Such requirement is also 

encompassed by minimum standard of treatment under customary international 

law.140 

117. In this vein, Article 8 of the Ticadia-Kronos BIT contains several transparency 

requisites and procedures that parties should comply with before adopting a measure 

that can affect a protected investment. In particular, each contracting party shall (a) 

publish the measure in advance and (b) provide interested persons and enterprises a 

fair opportunity to comment and discuss on the proposed measure.141  

118. This understanding of due process is shared by several arbitral tribunals.142 For 

instance, in ADC, the tribunal had to decide whether a decree which prevented a 

Cypriot investor (ADC) from operating two airport terminals was expropriatory. 

Among other claims, ADC alleged that such decree ignored the due process of law 

requisite since it was never noticed of the forthcoming legislative changes. In the 

final award, the tribunal concluded that the decree was expropriatory and provided a 

clear definition of the ‘due process of law’ requirement:  

Some basic legal mechanisms, such as reasonable advance 

notice, a fair hearing and an unbiased and impartial adjudicator 

to assess the actions in dispute, are expected to be readily 

available and accessible to the investor to make such legal 

procedure meaningful.143 

119. Analogously, the tribunal in Bear Creek also considered the same elements as part 

of the due process of law requisite. In that case, claimant alleged that Peru breached 

the Canada-Peru FTA by issuing a presidential decree revoking the claimant’s 

                                                 
139 Methanex, Part IV, Chapter D, ¶7; Bear Creek, ¶453; Tza Yap Shum, ¶174. 
140 Dolzer & Schreuer, P.137. 
141 Article 8(2), first limb, Ticadia-Kronos BIT.  
142 Answer, ¶19. 
143 ADC, ¶435. 
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licenses to conduct its mining operations in the territory. The tribunal concluded that 

claimant’s investment has been expropriated and noted that respondent should have 

made an effort to notice and hear the claimant prior to the adoption of the measure. 

Thus, the due process of law requirement was not complied by Peru.144   

120. A completely opposite situation was the one in Thunderbird. In that case the 

claimant (Thunderbird) had received a permission to display its gaming business in 

Mexico’s territory. After a change in the government’s authorities, the public policy 

about gaming was altered and Thunderbird’s gaming permission to operate was 

revoked. The claimant in that case was allowed to participate in a public hearing and 

to defend its interests. Furthermore, Thunderbird received a 31-page document from 

the local authorities taking into account the evidence submitted by it in the hearing 

and explaining with details the reasons of the permission annulment.145 In this 

scenario, the tribunal found that there was not enough evidence to assert that 

Mexico had violated its obligations of due process.  

121. All in all, due process is comprised of the obligation to a reasonable notice in 

advance, a fair hearing and an opportunity for the investor to raise its claims against 

a measure about to be taken by the host State. 

122. However, due process was not respected by Kronos in the enactment of its different 

measures. A trace of this can be found in the enactment of the KEA, which was 

done obscurely and happened at an abnormal speed.146 By doing that, Respondent 

disregarded its own Kronian Constitution, which provides the obligation to hold 

public hearings before passing a bill that could affect the national industry of 

Kronos.147 The historical average period for the consideration of draft bills in 

Kronos is of fifteen months.148 The KEA needed only three months to be enacted. 

This fact is, at the very least, contrary to any notion of procedural fairness. 

123. The Decree followed the same ambiguous mechanisms. Certainly, Claimant was 

deprived of its right to be heard and had no opportunity to comment on the Decree 

prior to its issuance. Although Claimant was the only company affected by the 

                                                 
144 Bear Creek, ¶446. See also Middle East Cement, ¶143; Tecmed, ¶¶173-174. 
145 Thunderbird, ¶198.  
146 Facts, ¶17. 
147 Facts, ¶17. 
148 Facts, ¶17. 
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Decree – since it was the only one exploiting lindoro in Kronos – Respondent did 

not even give notice to Claimant in advance of the measure that would eviscerate its 

investment and business structure. Such omissions constitute not only a breach of 

the due process of law requirement – inherent to the lawful exercise of the police 

powers – but also a violation of Article 8 of the Ticadia-Kronos BIT.  

124. The respect of due process in the present case was critical so as to achieve a fair 

solution to the alleged environmental problems. Verily, Claimant, as an expert in the 

industry and the only company exploiting lindoro in Kronian territory,149 was in the 

best position to produce and present any evidence related to the consequences of its 

activity. There was no other party that could have known better the lindoro business 

in Kronos than Claimant and, despite that, it was completely ignored during the 

issuance of the Decree.  

125. Instead of observing its due process obligations, Respondent demanded Claimant, as 

a sine qua non condition to start negotiations, to accept its liability for all the 

environmental damages and the health problems in Kronos.150 Respondent’s request 

is extremely burdensome. First, Claimant cannot accept its liability for the health 

damages because it was not proven that such consequences were caused by lindoro 

exploitation.151 In addition, the Decree remarks that “the exploitation of lindoro has 

recently been found to be potentially harmful”152. Thus, not even Respondent is sure 

about the environmental impact of Fenoscadia’s operations in Kronos. All things 

considered, if Claimant were to accept Respondent’s request, it would have to pay 

U$D150,000,000 for damages, which were not yet proven and on which Claimant 

never received the chance to present its own evidence to counter them. 

126. To conclude, any kind of procedural fairness was neglected by Respondent. 

Claimant was completely ignored during the issuance of the Decree, which was 

aimed at affecting Claimant’s operations. Such a disregard for the due process of 

law requirement renders Respondent’s exercise of police powers arbitrary and 

unlawful. Accordingly, Respondent cannot justify the expropriatory effects of the 

Decree by invoking its police powers.  

                                                 
149 Facts, ¶11. 
150 PO2, LL.1555-1558.  
151 Study, LL.1406-1407,1414-1415. 
152 Decree, L.1428. Emphasis added. 
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ii. The Decree constitutes a disproportional regulation 

127. Along with due process of law, Kronos’ police powers must be exercised in a 

proportional manner. Accordingly, for the Decree to constitute a proportional 

regulation of the exploitation of lindoro, there must exist a proportional relation 

between the protection of the environment and the extent of the detrimental effects 

over Claimant’s investment.  

128. Any legitimate exercise of a State’s police powers must observe this principle.153 In 

order to determine whether a measure is expropriatory, the measure adopted must 

reflect a proportional relation between the public interest that is being pursued and 

the legal protection that investments deserve.154  

129. More accurately, in the SCC case PL Holdings, the tribunal considered that an 

assessment of the proportionality principle necessitates a consideration of whether 

there were less drastic means for achieving the public interest at stake.155 Claimant 

to that case was a shareholder of a Polish bank which was forced to sell its shares by 

the Polish government. When deciding the lawfulness of the measure the tribunal 

referred to the proportionality requirement. In this sense, the tribunal finally 

concluded that the measure was not proportional since the respondent had, in fact, 

milder available remedies to achieve its goals.156 

130. Thus, the Tribunal must analyze whether other measures, distinct from the Decree, 

were available for Respondent. If such measures would have equally contributed to 

the protection of the environment, then the Decree would constitute a 

disproportional regulation.  

131. In the present case, Claimant was radically deprived of its investment, in a manner 

in which its rights ceased to exist, eliminating any possibility of future economic 

benefits. To justify this, Respondent invoked the protection of the environment as 

the public interest to be achieved. However, there were other means to reach the 

                                                 
153 Bear Creek, ¶453; Tza Yap Shum, ¶174; Tecmed, ¶122; Fireman's Fund, ¶176; LG&E, ¶195; Continental, 

¶276. 
154 Tecmed, ¶122. 
155 PL Holdings, ¶374. 
156 PL Holdings, ¶377. 
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alleged public purpose of the Decree which would have had less drastic 

consequences over Claimant’s investment.  

132. For instance, Kronos’ government could have suspended Fenoscadia’s operations in 

the territory. This alternative might have been sufficient to stop the exploitation of 

lindoro while producing the same effects than the termination: Claimant would have 

ceased its mining operations.  

133. Subsequently, Kronos’ government could have established new negotiations, giving 

Claimant a fair opportunity to defend its interests and together try to find an 

environmentally safe manner to continue with lindoro mining activities. Indeed, 

Claimant could have conducted its own studies about the environmental situation in 

Kronos. As an expert in this field, Claimant was best suited to further investigate.  

134. Graspel, the toxic waste found in the Rhea River and allegedly produced by 

Claimant’s activity, is a heavy metal.157 As any other heavy metal, it is reasonable to 

believe that there must exist a safe level of exposure that would not lead to health 

problems. According to the World Health Organization, all the heavy metals in the 

periodic table, e.g., cadmium, lead and chromium158, have a safe level of exposure 

on water.159 There is no reason to believe that graspel could be the exception. With a 

suspension, Claimant could have sought a more reasonable level of exposure to 

graspel different than cero. This could have allowed Fenoscadia to continue with its 

activities without jeopardizing Kronos’ welfare. 

135. Additionally, Claimant could have received the chance to propound Kronos several 

mechanisms to decontaminate the Rhea River. There are plenty of mechanisms to 

control the mobility of heavy metals in aquatic systems. For example, a decrease in 

the pH in the watercourse can weaken the strength of association between the heavy 

metals and the sediment, impeding the retention of the metals in the water.160 

Another alternative could be biosorption, a cost-effective biological treatment of 

                                                 
157 Facts, ¶22; PO2, L.1539. 
158 The other heavy metals are: arsenic, copper, mercury, zinc and nickel.  
159 WHO, PP. 315, 327, 340, 341, 383, 389, 433. 
160 Guan et al, P.9. 
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wastewater that uses biosorbents, such as microbes, for the removal of toxic 

wastes.161  

136. Clearly, Respondent had other less-restrictive means available to halt the alleged 

detrimental effects of the exploitation of lindoro. As such, the Decree constitutes a 

measure enacted in plain disregard of the proportionality standard.  

137. All things considered, the Decree entailed an indirect expropriation of Claimant’s 

investment. With its issuance Fenoscadia was radically and permanently deprived of 

its investment, receiving no compensation for its losses. Respondent cannot frame 

the Decree as a legitimate measure under the police powers doctrine since it is a 

disproportionate measure which was enacted in violation of due process of law.  

II. THE DECREE CANNOT BE DEEMED AS A GENERAL EXCEPTION UNDER 

ARTICLE 10 OF THE TICADIA-KRONOS BIT 

138. Respondent may assert that the Decree is a general exception to its commitments 

under the Ticadia-Kronos BIT so as to exclude its liability. Nevertheless, according 

to Article 10 of the Ticadia-Kronos BIT only necessary measures to achieve certain 

purposes can exclude the liability of a host State when a protected investment has 

been affected. The Decree was not a strictly necessary measure for the protection of 

the environment and, therefore, it is not a general exception under Article 10 if the 

Ticadia-Kronos BIT. 

139. Article 10 of the Ticadia-Kronos BIT is a ‘non-precluded measures’ clause. In fact, 

it provides the following: 

For the purpose of this Agreement, each of the Contracting 

Parties may adopt or enforce a measure necessary:  

(a) to protect human, animal or plant life or health; 

(b) to ensure compliance with domestic law that is not 

inconsistent with this Agreement nor with rules and principles of 

international law; or 

(c) for the conservation of living or non-living exhaustible 

natural resources.162 

                                                 
161 Garbisu & Alkorta, P.58. Many other methods can be used for removal of heavy metals from the Rhea 

River, such as electro dialysis, various membrane separation techniques, ion exchange, chemical oxidation or 

reduction, electroplating adsorption, etc. (Kushwah et al, PP.52-53). 
162 Emphasis added. 
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140. When facing similar ‘non-precluded measures’ clauses, other investment tribunals 

have resorted to WTO panel precedents on Article XX of the GATT. For instance, 

the tribunal in Continental, in the context of Argentina’s economic crisis, resorted to 

a necessity test frequently applied by WTO panels.163 

141. This approach is reinforced in the present case since Article 10 of the Ticadia-

Kronos BIT is almost identical to Article XX of the GATT, which states: 

"[…] nothing in this Agreement shall be construed to prevent the 

adoption or enforcement by any contracting party of measures: 

[…] (b) necessary to protect human, animals or plant life or 

health”.164  

142. The notion of ‘necessary’ has been outlined by both WTO panels and investment 

tribunals. For instance, in the Thailand Cigarettes case, Thailand banned foreign 

produced cigarettes claiming that such restrictions were necessary to protect human 

health. The WTO panel held that the measure could be considered ‘necessary’ only 

if there had been no other alternative measures which Thailand “could reasonably 

be expected to employ to achieve its health policy objectives”165. The tribunal 

concluded that Thailand indeed had reasonably available alternatives to achieve the 

same policy goals, hence, the ban was not a necessary measure.166 

143. Similarly, in China - Audiovisual, the Appellate Body of the WTO had to decide 

whether certain regulations imposed over the importation and distribution of 

audiovisual products violated the trading rights commitments undertaken by China. 

The Appellate Body held that ‘reasonably available’ alternatives should be analyzed 

in the context of the application of Article XX of the GATT.167 Thus, if the 

complaining party identifies a less-restrictive alternative measure that the State 

could have adopted, the respondent has to demonstrate why its measure remains 

‘necessary’.168 Finally, the panel found that China’s measure was not ‘necessary’ 

since United States had proposed one alternative measure ‘reasonably available’ 

that would have achieved the same level of protection desired by China.169 

                                                 
163 Continental, ¶192. 
164 Emphasis added. 
165 Thailand Cigarettes, ¶75. 
166 Thailand Cigarettes, ¶81. 
167 China – Audiovisual, ¶318. See also Korea-Beef, ¶¶180-181. 
168 China – Audiovisual, ¶319. 
169 China – Audiovisual, ¶¶336-337. 
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144. Lastly, concerning investment arbitration cases, the tribunal in Continental 

evaluated if there were any type of alternative measures that could have provided an 

equivalent contribution to achieving the invoked public purpose.170 The claimant in 

that case alleged that a series of decrees and resolutions in the context of an 

economic crisis had affected its investment and amounted to a breach of the 

Argentina-United States BIT. When analyzing if the measures undertaken by 

Argentina were ‘necessary’ the tribunal pointed out that all the actions carried out 

were “in part inevitable, or unavoidable, in part indispensable and in any case 

material or decisive to react positively to the crisis”.171 Then, there were no less-

restrictive alternatives that could have provided an equivalent contribution to the 

objective pursued. 

145. In the present matter, there is no indicator that the measure adopted by Respondent 

was the less restrictive option available to stop the alleged pollution of the Rhea 

River. On the contrary, as shown in Part Three, Section (I)(B)(ii), there were several 

alternatives that would have been less burdensome for Claimant and would have 

equally allowed Kronos to accomplish its aim. 

146. In conclusion, the Decree cannot be deemed a ‘necessary’ measure under Article 10 

of the Ticadia-Kronos BIT: Kronos had alternative measures much less harmful for 

Claimant’s business. On this basis, Respondent must be held liable for eviscerating 

Claimant’s investment.  

  

                                                 
170 Continental, ¶198. See also PL Holdings, ¶374. 
171 Continental, ¶197. 
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REQUEST FOR RELIEF 

147. In light of the above submissions, Claimant respectfully requests this Tribunal to 

find that: 

(i) It has jurisdiction over the present dispute; 

(ii) Claimant’s submissions are admissible;  

(iii) Respondent’s counterclaim is inadmissible; 

(iv) Respondent breached its obligations under Article 7 of the Ticadia-Kronos BIT; 

(v) Claimant is entitled to damages in the amount of USD 450,000,000; 

(vi) Claimant is entitled to payment by Respondent of pre- and post-award interest 

at a rate to be fixed by the Tribunal. 

 

Submitted on 17 September 2018 by TEAM AGO 

On behalf of Claimant 

FENOSCADIA LIMITED 


