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xi. 

STATEMENT OF FACTS 

The Parties 

1. The Claimant, Fenoscadia Ltd is a limited liability company. Fenoscadia Ltd was 

incorporated in the Republic of Ticadia in 1993, and it is registered there ever since. It has a 

worldwide reputation for exploration of rare earth metals. Claimant complies with its tax 

obligations in Ticadia.  

2. The Respondent, is the Republic of Kronos. Kronos is an underdeveloped country (OECD). 

Kronos possesses a rare earth metal called lindoro but does not have the necessary 

infrastructure for exploitation. Therefore, via a concession agreement, Respondent invited 

Fenoscadia Ltd. to invest in its territories. 

 

The investment activities of Claimant 

3. In 1998 Respondent invited Claimant to participate in a public auction for the concession of 

rights to extract lindoro from the Site. From the three competitors, who participated in the 

bidding, Fenoscadia Ltd. won the public auction in April 2000 and was elected discretionary 

by Respondent. 

4. June 2000: Claimant and Respondent entered into the Concession Agreement which regulates 

the rights and obligations of each party in relation to the extraction of lindoro. Fenoscadia Ltd. 

was granted a concession to exploit lindoro in the Site for eighty years. In return, Claimant 

had to pay Respondent 22% of the monthly gross resume relating to the extraction and 

commercialization of lindoro. Ever since having been granted the concession of rights to 

extract lindoro, Claimant was the only company exploiting the rare earth metal. 

5. 2000-2008: Claimant has been building the necessary facility and infrastructure in order to 

successfully begin the exploitation of lindoro. 

6. August 2008: The actual exploitation of lindoro starts. Fenoscadia Ltd. directly employed 200 

people overall, all of them Kronian citizens. 20 percent of these employees were responsible 

for correctly disposing the waste originated from the open pit mining of lindoro.  

7. 2010: Fenoscadia Ltd. decided to transfer and concentrate almost all its mining activities and 

in Kronos. Claimant still remains incorporated under the laws of Ticadia. 

 

The activities actions, and measures of the Republic of Kronos  

8. 30 June 1995: The Republic of Ticadia and the Republic of Kronos concluded the Agreement 

for the Promotion and Reciprocal of Investments. The BIT was ratified by Kronos on 10 

August 1996. 

9. March 1997: The KFU reported that a mineral reserve of lindoro had been discovered in the 

northern region of Respondent's territory. 

10. October 2014: Significant changes began in the Kronian politics. Mr. Curat Bazings – a 

candidate of the Nationalist Party – won the presidential election. After six decades of liberal 
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oriented government, the Nationalist Party emerged victorious in the general elections, 

granting it a robust parliamentary majority. 

11. 12 June 2015: Without any premonition, the House of Representatives passed a regulatory 

action, the KEA. The KEA effects the mining activities of Fenoscadia Ltd. very harshly, 

which was not regulated previously in Kronos. The KEA was passed with zero transparency 

by the Kronian Parliament. Claimant was not even granted the possibility to consult about the 

effects of the KEA on its mining activities.  

12. September 2015: The Ministry for Environmental Matters in Kronos conducts its first 

inspections. Fenoscadia Ltd. was found in full compliance with its environmental –related 

obligations under the Agreement. This was not the only inspection in relation with the mining 

activities of Fenoscadia Ltd, but none of these inspections could verify that there would be 

environmental-related concerns with the mining activities of Claimant. Every inspection 

carried out by the ministries of Kronos reinforced, that Claimant conducts its activities in line 

with the laws and regulations of Kronos. 

13. 15 May 2016: Respondent financed the KFU to conduct a research regarding the health 

effects of the lindoro exploitation. The Study did not confirm a link between the exploitation 

of lindoro and the increase of coronary heart disease.  

14. 7 September 2016: President of Kronos issued the Presidential Deccree No. 2424 which 

prohibited – with immediate effects – the exploitation of lindoro and terminated the 

Consession Agreement with no compensation. Because of the negative effects of the Decree, 

Claimant could not comply with its contractual obligations towards its purchasers and 

suppliers. 

15. 12 September 2016: The confiscation of the lindoro stored on Claimant’s facilities started. 

All lindoro extracted by Fenoscadia Ltd. were seized. This means the end of the operations of 

Claimant.  

16. August 2017: A reliable source in the mining sector - the Global Mining Publication – 

published that the President of Kronos and private investors from the Republic of Ibi are 

negotiating to restart the extraction of lindoro in The Site by 2018. According to the article the 

Kronos Government is ready to revoke the Decree in order to establish a joint venture with 

the private investor from the Republic of Ibi. The steps taken by President Bazings in order to 

re-start the exploitation of lindoro assumes that the actions taken by Respondent were not 

about safeguarding the environment and the health of the population, rather the requisition of 

Fenoscadia’s business activities.   

 

Claimant’s attempts to get the effects of the Presidential Decree suspended under the national 

law of Kronos 

17. 8 September 2016: Fenoscadia Ltd. applied to the Kronos Federal Court seeking to suspend 

the effects of the Decree until negotiations with the Government of Kronos took place. 

Claimant also sought to declare the decree unconstitutional on grounds of violation of 

legislation due process. This step taken by Claimant was the only reasonable and bona fide 

action that could have been carried out in order to protect its interests. 

18. 22 February 2017: The spokesperson of the Kronian Government announced that the Decree 

would not be revoked. Claimant withdrew its appeal to Kronos Circuit Court. 
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Claimant’s action to enforce its rights under the BIT  

19. 10 November 2017: Fenoscadia Ltd. filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce which remained the ultimate possibility for 

Claimant to seek remedy. 
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SUMMARY OF ARGUMENTS 

 

 

20. Issue 1: The present Arbitral Tribunal has jurisdiction over this dispute, because Claimant’s 

investment qualifies as a covered investment under Article 1(3) of the BIT: Claimant made an 

investment in the territory of Kronos in line with the BIT and Claimant is an investor having 

the nationality of Ticadia, as required under the BIT.  

 

21. Issue 2: Claimant’s claims are admissible before the present Tribunal. Claimant initiated this 

arbitration in line with the requirements set out in Article 11(3) of the BIT. Contrary to 

Respondent’s allegations, the proceeding before the local court – since Claimant did not 

initiate the local court proceeding in order to seek remedy under the BIT – can not prevent 

Claimant from seeking remedy via arbitration under 11(3) of the BIT. 

 
 

22. Issue 3:  Respondent expropriated Claimant’s investments when enacted and implemented 

Presidential Decree No. 2424. Respondent by its actions terminated the Concession 

Agreement and seized the extracted lindoro in a discriminatory manner, without having a 

valid public purpose, without paying any compensation, and by violating the due process 

requirement. Therefore, Respondent’s actions amount to the unlawful expropriation of 

Claimant’s investments under Article 7(1) of the BIT.  

 

23. Issue 4: Respondent’s counterclaim is inadmissible. Respondent’s counterclaim is based on a 

different legal basis than the legal basis of the claims brought by Claimant. As the BIT does 

not impose obligations on the investors, Respondent cannot advance counterclaims against 

Claimant under the BIT. Furthermore, the counterclaim filed by Respondent is not connected 

to Claimant’s claims and as such, does not meet the requirement of “close connection”.  
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ARGUMENTS ON JURISDICTION 

 

I. Issue: The Tribunal has jurisdiction to decide the present dispute 

24. Claimant submits that the Arbitral Tribunal has jurisdiction over the present dispute, since 

Claimant made a covered investment by virtue of Article 1(3) of the BIT in the territory of 

Kronos (ratione materiae)  (A) and Claimant is an investor of Ticadian nationality (ratione 

personae) (B). Claimant cannot be deprived of the protection granted under the BIT (C). 

 

A. Claimant made a covered investment in light of Article 1(3) of the BIT 

25. The Tribunal has jurisdiction over the present investment dispute, as Claimant made an 

investment in the territory of Kronos (1.), which is the subject matter of the present arbitral 

proceeding (2.).  

 

1. Claimant made investments in the territory of Kronos 

26. Claimant made two investments recognized by the BIT in the territory of Kronos. Article 1 of 

the BIT provides for the concept of an investment. 

27. Accordingly, both the Concession Agreement concluded with Respondent (a.), and the 

exploited lindoro (b.) qualify as investments.   

 

a. The Concession Agreement qualifies as an investment 

28. Article 1(1)(f)(i) of the BIT provides that a “concession” is to be considered as an investment 

for the purposes of the BIT.  

29. Since the Concession Agreement is a concession provided by the BIT, the Concession 

Agreement constitutes an investment. 
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b. The exploited lindoro constitutes an investment 

30. Article 1(1)(h) declares, that any tangible or movable property and related property rights 

acquired in the expectation of economic benefit shall be considered investments.  

31. The exploited lindoro is a tangible and movable property. Claimant exploited the lindoro in 

order to sell it abroad, which is a clear sign of expecting economic benefit deriving from it.  

32. Thus, the exploited lindoro constitutes investment based on Article 1(1)(h) of the BIT.   

 

2. The present dispute relates to Claimant’s investments 

33. The present investment dispute stems from Claimant’s investments in the territory of Kronos. 

The dispute arose, when Respondent prematurely terminated the Concession Agreement, and 

seized the exploited lindoro, thus breaching the BIT. 

34. Article 7 of the BIT forbids the Contracting Parties to expropriate an investment without 

compensation. 

35. The dispute relates to Claimant’s investment, since Claimant submits that Respondent 

unlawfully expropriated Claimant’s investments. 

 

3. Conclusion 

36. The Tribunal has jurisdiction to decide the present investment dispute, since it relates to two 

investments made by Claimant, protected through Article 1(1)(f)(i) and 1(1)(h) of the BIT. 

 

B. Claimant qualifies as an investor of Ticadia, as Claimant is a Ticadian national  

37. Article 1(3) of the BIT provides for the set of criteria for an investment to become a “covered 

investment”. Accordingly, the “term “covered investment” means, with respect to a 

Contracting Party, an investment: (i) in its territory; (ii) by an investor of the other 

Contracting Party; (iii) existing on the date of entry into force of this Agreement, as well as an 

investment made or acquired thereafter; and (iv) that has been admitted in accordance with 

the hosting Contracting Party’s laws and regulations”. 
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38. It is not disputed by the parties that the conditions (i), (iii), and (iv) are met. Respondent only 

challenged the compliance of Claimant with condition (ii), which is being addressed 

hereunder. 

39. The BIT expressly states in Article 1(4) who shall be considered an investor of the other 

Contracting Party. Accordingly, the “term “investor of a Contracting Party” means a 

Contracting Party, or a person or an enterprise of a Contracting Party, that seeks to make, is 

making, or has made an investment in the other Contracting Party's territory”. 

40. Claimant shall be considered a legal person based on the BIT, as it is a company. 

41. While determining what an investor means, the BIT omits to provide a definition based on 

which the nationality of a legal person could be determined. Therefore, the invocation of the 

relevant rules of customary international law is necessary. The customary international law 

does not provide a rigid system regarding the assessment of the nationality of an enterprise. 

42. Just like the BIT, most of the IIAs extend the benefit of their protection to legal entities such 

as companies. Many BITs simply require that the entity be incorporated or constituted under 

the laws of one of the contracting parties.
1
 Claimant is incorporated in Ticadia, which means, 

that the Ticadian legal system created the legal person itself.  

43. Since Claimant did not make any endeavour – and therefore did nothing – to change its 

nationality, there is no reason to believe that the nationality of Claimant changed since its 

incorporation. Claimant is still incorporated under the laws of Ticadia. Its board of directors 

meetings are held in Ticadia, and it also complies with its tax obligations in Ticadia. 

44. Some IIAs necessitate corporations to „engage in local activities”
 2

, actually do business
3
, or 

have an effective management in the home state
4
. Unlike these IIAs, the BIT does not 

necessitate such requirements.  

45. Unlimited amount of examples could be cited, nevertheless the point is that these IIA 

provisions have one thing in common, which is that all of them add further requirements 

regarding the connection of the legal person and its home state.  

                                                           
1
 France - Singapore BIT, entered into force on 18 October 1976, Article 1(3)(a) 

  Italy - Libya BIT, entered into force on 20 October 2004, Article 1(3) 

  Sweden - India BIT entered into force on 1 April 2001, Article 1(V)(d) 

  Belgium/Luxembourg - Philippines BIT entered into force on 19 December 2003, Article 1(1)(b) 
2
 Belgium/Luxembourg - Croatia BIT, entered into force on 19 December 2003, Article 2(b) 

3
 Philippines - United Kingdom BIT, entered into force on 17 December 1985, Article 1(4) 

4
 ASEAN (Association of South-East Asian Nations) Investment Agreement, entered into force on 2 February 

1988, Article I(2) 
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46. If the Contracting Parties would have intended to incorporate such a restriction, they would 

have implemented such a requirement in an express manner in the text of Article 1(4) of the 

BIT.  

47. Since the Tribunal gains its adjudicative power from the BIT, the Tribunal has jurisdiction 

solely to interpret the BIT, but not to go beyond. The Tribunal would interpret Article 1(4) of 

the BIT in an excessive manner, if it would expect Claimant to fulfill additional requirements 

– like to engage in local activities, or to actually do business in its home state –, which were 

not set forth by the BIT.  

48. The Vienna Convention is applicable in the present proceedings, as both Kronos and Ticadia 

are parties to it, and it sets standards on the interpretation of international agreements, like the 

BIT itself. Article 31(1) of the Vienna Convention provides that a treaty shall be interpreted in 

the light of its object and purpose.  

49. If the present Tribunal would interpret Article 1(4) of the BIT in an excessive manner, it 

might result in contravening the original object and purpose of the Contracting Parties. The 

Tribunal shall not ignore the object and purpose of the BIT. 

50. If the Contracting Parties would have endevoured to implement a strict investor definition, 

they would have done it unequivocally, in an express manner. Respondent might argue, that 

the BIT is old, and that is the reason why they omitted to implement such a clause within the 

BIT in 1995. Nevertheless, the Contracting Parties had more than 20 years to modify the 

provisions of the BIT. 

51. The provisions of the BIT change only in case the Contracting Parties decide to change them. 

The Tribunal is not authorized to do that instead of the Contracting Parties. 

52. Based on the facts of the present case and the BIT, Claimant is to be considered a Ticadian 

national. Therefore, the present Tribunal must ascertain, that it has jurisdiction to adjudicate 

the present investment dispute. 

53. Claimant is a national of Ticadia, as it is incorporated in Ticadia (1.) and Claimant’s Ticadian 

nationality did not change over time (2.).   
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1. Claimant is Ticadian national as it is a company incorporated under the 

laws of Ticadia 

54. In the present case, the nationality of an investor has to be assessed in light of the BIT as 

supplemented by the international jurisprudence. Accordingly, the nationality of Claimant 

shall be assessed based on the place of its incorporation. Since Claimant was incorporated in 

Ticadia, it is to be considered a Ticadian company. 

55. Claimant qualifies as a Ticadian national under the respective provisions of the BIT as 

interpreted based on both the general rules of international law (a.), and on the approach 

developed in the case law (b.). 

 

a. Claimant qualifies as a Ticadian national under the BIT as interpreted 

based on the general rules of international law 

56. Nationality of an investor is to be determined by reference to the place of incorporation
5
. This 

is not changed by the fact that the company pursues business activities abroad.
6
 

57. Therefore, notwithstanding the fact, that Claimant started business activities in Kronos, the 

Ticadian nationality of the company did not change. 

58. The nationality can also be determined pursuant to the principal place of business (the seat), 

or to the nationality of the controlling interest, nonetheless the application of these two tests 

has been rejected by the ICJ.
7
 

59. Accordingly, Claimant shall be considered a Ticadian company even if it would solely 

conduct business activities in Kronos, and it would be partly controlled by shareholders, who 

are not Ticadian nationals.  

60. According to customary international law, absent to additional requirements have been 

stipulated, tribunals assess whether the legal entity satisfies the formal definition of investor 

under the treaty and refuse to incorporate additional requirements.
8
 The BIT does not 

necessitate additional requirements based on which the nationality of a legal entity shall be 

assessed. 

                                                           
5
 Peter Muchlinski, p. 5, ¶ 19. 

6
 Duke, p. 8. 

7
 Peter Muchlinski, p. 5, ¶ 19. 

8
 Redfern and Hunter, p. 449-450.; Professor James Crawford, ¶ 126. 
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61. The Yukos Tribunal acknowledging the importance of the general principles of international 

law when interpreting a treaty, held, that it was unaware of any  

"general principles of international law that would require investigating how a company 

operates when the applicable treaty simply requires it to be organized in accordance with the 

laws of a Contracting Party”.
9
 

62. The BIT could require an investigation how a company actually operates, nevertheless it does 

not necessitate it. According to the above cited decision, neither does the general rules of 

international law require such an investigation.  

63. According to Oppenheim’s International Law, it is “usual to attribute a corporation to the state 

under the laws of which it has been incorporated and to which it owes its legal existence”.
10

 

Claimant owes its legal existence to Ticadia. 

64. Thus general rules of customary international law suggest that Claimant is to be considered a 

Ticadian national pursuant to the state of incorporation. 

 

b. Claimant qualifies as a Ticadian national based on the approach 

developed in the case law  

65. When assessing the nationality of a legal entity, “tribunals usually adopted the test of 

incorporation or seat”
11

, and “refrained from engaging in substantive investigations of a 

company’s control”
12

, unless the test of control was provided for in the applicable IIA
13

. 

66. The Tokios Tokelés tribunal asserted that an 

 “overwhelming weight of the authority […] points towards the traditional criteria of 

incorporation or seat for the determination of corporate nationality”
14

  

under Article 25(2)(b) of the ICSID Convention, which – as the BIT – omits to determine the 

test based on which the nationality of a legal entity shall be determined. 

                                                           
9
 Yukos, ¶ 415. 

10
 Oppenheim’s International Law, p. 859-60. 

11
 Catherine Yannaca-Small, p. 8. 

12
 Christoph Schreuer, ¶ 465., Catherine Yannaca-Small, p. 15.; ICSID Report Vol. 1, pp. 296., 303.; ICSID 

Reports Vol. 2, pp. 180-181; Autopista, ¶¶ 97., 108., 113-114. 
13

 Catherine Yannaca-Small, p. 8. 
14

 Tokios Tokelés, ¶ 42. 
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67. In Hulley, the Russian objection to the tribunal’s jurisdiction on the grounds that Hulley was 

incorporated in Cyprus merely for tax reasons, and had no real business activity on the island 

has been rejected by the tribunal.  

68. Article 1(7)(a)(ii) of the ECT defines investors as a “company or other organization organized 

in accordance with the law applicable in that Contracting Party”. This definition is very 

similar to the one in our case, since Article 1(4) of the BIT defines investors as an “enterprise 

of a Contracting Party”.  

69. Both definitions bound the assessment of the nationality of a company to the law applicable in 

the Contracting Party, in which it is organized. The present BIT does not expressly provide 

for this assessment, nevertheless, the phrasing: “an enterprise of a Contracting Party”, cannot 

be interpreted in any other way, then the enterprise must be organized under the law of the 

Contracting Party, in order it to be an actual enterprise of the Contracting Party. 

70. Several tribunal refused to read Article 1(7) of the ECT in a way that would demand more 

than the requirement for the investor to be incorporated in the State of nationality.
15

 

71. Based on the overwhelming authority stressed above, the Tribunal shall consider Claimant a 

Ticadian national, since it is incorporated under the laws of Ticadia. Accordingly, as Claimant 

fulfills the requirements set out in Article 1(4) the BIT, the Tribunal shall rule, that it has 

jurisdiction to adjudicate the present investment dispute. 

 

2. Claimant’s Ticadian nationality has not been changed since its 

incorporation 

72. Respondent argues, that Claimant is a Kronian – or at least not a Ticadian – national based on 

the control and ownership theory, since Claimant is owned, and controlled by Kronian 

nationals. 

73. Nevertheless, the control and ownership theory is inapplicable when determining Claimant’s 

nationality (a.), and even if it would be applicable, it would be unable to determine 

Claimant’s nationality (b.). 

 

 

                                                           
15

 Hulley, ¶¶ 411–417.; Plama, ¶ 128.; Saluka ¶¶ 240-241.; Tokios Tokelės ¶¶ 28-29.; Yukos, ¶¶ 411-417. 
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a. The control and ownership test can not be applied in the present case 

74. The basic concept of legal enterprises is that they have a separate legal personality from their 

creators, owners and controllers. This also means, that legal persons may have different 

nationality from their creators, owners and controllers. 

75. The control and ownership test cannot be applied in order to determine the nationality of an 

investor under a BIT, as the nationality of a legal entity is independent from the nationality of 

its owners and controllers.  

76. Piercing the corporate veil is a method to determine the nationality of a company based on the 

nationality of its owners and controllers. It would only be possible, if the BIT would provide 

for it. Nevertheless, the Ticadia - Kronos BIT does not require to pierce the corporate veil of a 

company to assess its nationality. 

77. In Tokios Tokelés, Respondent strove to persuade the Tribunal, that it lacks jurisdiction, 

because Claimant is not a “genuine entity” of Lithuania, as it is owned and controlled by 

Ukrainian nationals, since nationals of Ukraine owned ninety-nine percent of the outstanding 

shares of Tokios Tokelės and comprise two-thirds of its management.  

78. The Tribunal had no choice, but to refuse Respondent’s objection. Tokios Tokelés was 

incorporated in Lithuania, and therefore it qualified as an investor pursuant to Article 1(2)(a) 

of the Lithuania– Ukraine BIT
16

, which required an entity to be established in the territory of 

the Republic of Lithuania in conformity with its laws and regulations.
17

 

79. The only edification from the ruling of the Tokios Tokelés tribunal is that no matter how a 

company practically operates, and what are the nationality of the people, who own and control 

the company, if the text of the applicable IIA disregards these facts.  

80. Claimant’s shares could be owned by, and also the management could be in the hands of 

Kronian nationals. Nevertheless, since the BIT does not require to pierce the corporate veil of 

a legal entity in order to assess its nationality, the nationality of Claimant cannot be 

determined based on the nationality of its owners and controllers. 

 

 

                                                           
16

  Lithuania - Ukraine BIT, entered into force on 06 March 1995 
17

 Tokios Tokelés, ¶ 71. 
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b. Even if the control and ownership test might be applied, it does not 

result in the change of Claimant’s nationailty 

81. Even if the control and ownership theory would be applicable in order to assess the nationality 

of a legal entity under the BIT, it would be unable to determine Claimant’s nationality. 

82. The Benchmark Definition of Foreign Investment emphasises the percentage of ownership or 

voting power in a company as the measure of control.
18

 Accordingly, the OECD elaborated a 

criterion to avoid a case by case survey.
19

 In order to classify an enterprise within a country 

based on whether it is under  

“effective foreign control, the criterion recommended for use is whether or not a majority of 

ordinary shares or voting power (more than 50% of the capital) is held by a group of 

associated investors acting in concert.”
20

  

83. 35% of Claimant’s shares are in the hands of Kronian nationals. 65% of the shares with voting 

rights of Claimant are held by a private equity fund organized under the laws of Ticadia. The 

Ticadian private equity fund is composed of nationals from different countries including 

Ticadia and Kronos.  

84. Respondent argues, that Claimant is owned, and controlled by Kronian nationals, therefore it 

shall be considered a Kronian national, and that would be the reason the Tribunal should deny 

jurisdiction.  

85. Nevertheless, the above delineated facts do not show undeniably, that Claimant is owned and 

controlled majorly by Kronian nationals. Up until it is proven factually unequivocally, that 

Claimant is owned and controlled majorly by nationals of one particular state, the ownership 

and control theory is unable to assess the nationality of Claimant. 

86. Since the ownership and control theory shall be deemed inapplicable inefficient in the present 

case, the nationality of Claimant shall be determined based on its incorporation, which 

indicates Ticadian nationality. 

87. Therefore, the Tribunal shall find that it has jurisdiction to adjudicate the present dispute. 

 

 

                                                           
18

 Benchmark Definition of Foreign Investment, p. 22. 
19

 Catherine Yannaca-Small, p. 24. 
20

 Ibid. 
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C. Claimant cannot be deprived of the protection granted under the BIT 

88. When deicding whether Claimant could be curtailed of the protection provided by the BIT or 

not, the Tribunal shall take into consideration two aspects. First, the right to deny the 

protection of the BIT from an investor is held exclusively by the BIT (1.), and second, the 

BIT does not deprive any investor of the other Contracting Party the protection provided by 

the BIT (2.). 

1. The right to deny the protection granted under the BIT is only possible if the 

BIT provides for such possibility  

89. The BIT has the sole right to determine who is to be considered an investor under the BIT, as 

it is also the one holding exclusive right to determine who shall be deprived of the protection 

of the BIT. 

90. Respondent intends to deny the benefits of the BIT from Claimant, claiming that Claimant is 

not a Ticadian national under the BIT. 

91. In order to achieve a goal, which is pursued in the present case by Respondent, many IIAs 

contain a denial of benefits clause. A denial of benefits clause authorizes the host state in case 

of an investment dispute to deny the advantages provided by the IIA to an investor 

“incorporated in one of the states party to the treaty but under control of investors of a third 

country not party to the treaty or when they do not have any substantial activity in the country 

of incorporation”.
21

 

92. Such a provision provides host states the "authority effectively to carve out from the definition 

of “investor” shell companies owned by nationals of the host state".
22

 

 

2. The BIT does not deprive any investor of the other Contracting Party of the 

protection provided by the BIT 

93. A denial of benefits clause is not incorporated in the present BIT. 

94. Currently more than 200 IIAs incorporate a so called “denial of benefits” clause
23

, as does the 

ECT
24

, which coexists with 673 IIAs as of today
25

. The point is that numerous IIAs contain a 

denial of benefits clause.  

                                                           
21

 Catherine Yannaca-Small, p. 28. 
22

 Ibid. 
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95. If the Contracting Parties of the BIT would have intended to deny the benefits of the BIT from 

certain legal entities, they would have incorporated a denial of benefits clause, or they would 

have amended the BIT accordingly afterward. Since they omitted to do so, the consent of the 

Contracting Parties cannot be misunderstood. They deliberately omitted to incorporate a 

denial of benefits clause within the BIT.  

96. In  Tokios Tokelės, Ukraine endeavoured to deny the benefits of the Lithuania-Ukraine BIT
26

 

from Tokios Tokelés. Ukraine argued, that the ‘true’ nationality of the company, by reference 

to its predominant shareholders and managers, was Ukrainian rather than Lithuanian, did not 

maintain substantial business activity in Lithuania, therefore it objected to the jurisdiction of 

the tribunal.
27

 

97. The tribunal regarded the absence of a denial of benefits clause in the Lithuania-Ukraine BIT 

as a deliberate choice of the contracting parties, and refused Ukraine’s jurisdiction-related 

objections, as they lacked a legal basis.
28

 

98. The present situation is the same as in Tokios Tokelės, since Respondent demands the 

Tribunal to declare, that Claimant shall be denied the benefits of the BIT, while the 

Contracting Parties did not incorporate a denial of benefits clause within the BIT. 

99. The Tribunal would have the opportunity to deny jurisdiction, solely if the Contracting Parties 

would have incorporated a denial of benefits clause in the BIT. As the Contracting Parties 

omitted to incorporate such a clause in the BIT, Claimant cannot be deprived of protection 

provided by it, and the Tribunal cannot deny jurisdiction to adjudicate the present dispute. 

D. Conclusion on issue I. 

100. The Arbitral Tribunal has jurisdiction to adjudicate the investment dispute on the merits of the 

case, since Clamaint made a covered investment based on Article 1(3) of the BIT, from which 

the present dispute arose.  

                                                                                                                                                                                     
23

 http://investmentpolicyhub.unctad.org/IIA/mappedContent#iiaInnerMenu on 18 August 2018. 
24

 Part III Article 17 of the Energy Charter Treaty 
25

 http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-

1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false

&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais

=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=tru

e&sttype_3=true&sttype_4=true on 8 August 2018. 
26

 Lithuania - Ukraine BIT, entered into force on 06 March 1995 
27

 Tokios Tokelės, ¶ 22. 
28

 Ibid., ¶ 36. 

http://investmentpolicyhub.unctad.org/IIA/mappedContent#iiaInnerMenu
http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=true&sttype_3=true&sttype_4=true
http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=true&sttype_3=true&sttype_4=true
http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=true&sttype_3=true&sttype_4=true
http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=true&sttype_3=true&sttype_4=true
http://investmentpolicyhub.unctad.org/IIA/treaty/3118?bt=true&oiia=true&sy=-1&ey=-1&dos=true&dei=false&dot=false&sin=true&ss=true&sif=true&st=true&rot=true&wt=false&nt=false&ol=false&np=true&wp=false&wsi=false&freeText=energy%20charter&tit=true&titf=false&intra=false&extra=false&ais=false&ro=false&ro_by=false&ro_ing=false&io=false&io_by=false&io_ing=false&sttype_1=true&sttype_2=true&sttype_3=true&sttype_4=true
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101. Claimant made a covered investment pursuant to Article 1(3) of the BIT, as the Concession 

Agreement and the exploited lindoro constite investments pursuant to Article 1(1) of the BIT 

and Claimant qualifies as a Ticadian investor pursuant to Article 1(4) of the BIT. 

102. Therefore, the Tribunal shall find that it has jurisdiction over the present investment dispute. 

 

II. Issue: Claimant’s claims are admissible before the present Tribunal 

103. Respondent argues that the claims advanced by Claimant are inadmissible in the present 

proceeding, since Claimant initiated a proceeding before the Federal Court of Kronos in 

2016.
29

 Respondent invokes Article 11(3) of the BIT in this regard.   

104. Article 11(3) of the BIT states, that provided that the company concerned has not submitted 

the dispute for resolution to the domestic courts or administrative tribunals of the Contracting 

Party that is a party to the dispute, or in accordance with any applicable, previously agreed 

dispute-settlement procedures, and that six months have elapsed from the date on which the 

dispute arose, company concerned may choose to submit its dispute to SCC Arbitration. 

105. Article 11(3) of the BIT is a so-called “fork-in-the-road clause”, which relies on some identity 

of the dispute submitted to the first and second forum.
30

 Article 11(3) prevents the submittion 

of the very same dispute before two separate judicial foras. Nonetheless, it does not deprive 

Claimant to submit two different disputes before two different foras. 

106. The Tribunal shall find Claimant’s claims admissible, as Claimant properly initiated the 

present proceeding based on Article 11(3) of the BIT (A.), and Article 11(3) of the BIT grants 

Claimant the right to initiate the present arbitration (B.). 

 

A. Claimant properly initiated the present arbitral proceeding 

107. Article 11(3) of the BIT postulates temporal requirements in order for a claim to be 

admissible. It is undisputed that Claimant complied with the temporal necessities set out in 

Article 11(3) of the BIT. 

                                                           
29

 Case file, line 364-366. 
30

 Olguín, ¶¶ 20–23., 30.; Vivendi, ¶¶ 40., 42., 53–55., 81.; Vivendi Decision on Annulment, ¶¶ 38., 42., 55.; 

Middle East Cement, ¶ 71; CMS, ¶¶ 77–82; Champion Trading, ¶ 3.4.3; Azurix, ¶¶ 37–41, 86–92; Enron, ¶¶ 95–

98; LG&E, ¶¶ 75, 76; Pan American, ¶¶ 155–157. 
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108. The BIT provides the opportunity for an investor to choose to submit its investment dispute 

before the domestic courts of Kronos or to SCC Arbitration pursuant to Article 11 of the BIT. 

The right to choose is reserved for the investor. Claimant had only one restriction regarding 

seeking remedy under Article 11, which is that it can submit one dispute only to one forum.  

109. The Chevron tribunal highlighted, that the notion of ‘submission’ of a dispute connotes the 

making of a choice and a voluntary decision to refer the dispute to the court for resolution.
31

 

110. Article 11(3) of the BIT states that an investment dispute may be submitted only to one 

judicial fora. Claimant would have had the opportunity to submit its investment dispute for 

resolution to the domestic courts of Kronos. Nevertheless, it chose to submit the dispute to the 

present Tribunal. This choice of Claimant shall be respected. 

111. Since Claimant properly initiated the present arbitral proceeding, the Tribunal shall find 

Claimant’s claims to be admissible. 

 

B. The fork-in-the-road clause in Article 11(3) of the BIT grants Claimant the right 

to file its claim under the BIT 

112. The Tribunal has to interpret the fork-in-the-road clause contained in Article 11(3) of the BIT 

in order to find that Claimant’s claims are admissible in the present proceeding. Pursuant to 

the plain treaty interpretation and the standards interpreting the fork-in-the-road clause 

established in customary international law Claimant’s claims are admissible in the present 

proceeding. 

113. The Occidental tribunal found that investors may sue on different claims in different venues.
32

 

It “cannot be taken to mean" that the fork-in-the-road provisions of BITs are deprived of their 

effect, since the "functions of domestic mechanisms and international arbitration are 

different”.
33

 

114. The function exercised by the domestic court of Kronos and the present arbitration are truly 

different. It can be easily conceded, simply by thinking of the fact, that – unlike the domestic 

courts of Kronos – the present tribunal would not have the power to declare the Presidential 

Decree unconstitutional, and suspend its effect, even if it would tend to do so. 

                                                           
31

 Chevron (II), ¶ 4.82. 
32

 Professor Steven Ratner, ¶ 20. 
33

 Occidental, ¶ 50. 
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115. Since the dispute brought before the domestic courts and the Tribunal are not identical, 

merely related (1.), Claimant's claims are admissible before the present Tribunal, pursuant to 

both the contract-treaty claim test (2.) and the triple identity test (3.). 

 

1. The dispute before the domestic courts and the present arbitration are not 

identical 

116. Myriad disputes can emerge between an investor and a Contracting Party. These disputes can 

also be various concenring the legal and factual patterns. Therefore, the Tribunal shall 

examine, whether Claimant submitted this very dispute before any judicial fora aiming to 

resolve it or not. 

117. Although, the disputes before the domestic courts of Kronos and the Tribunal are related, they 

are not identical. Thus the Tribunal shall find that Claimant’s claims are admissible in the 

present proceeding, because fork-in-the-road clauses do not affect the admissibility of related 

but not identical disputes submitted to domestic courts.
34

  

118. Therefore, Article 11(3) of the BIT does not prohibit the admissibility of the Claims advanced 

by Claimant. 

  

2. Claimant’s contract claim before the Kronos Federal court is not equivalent 

with the treaty claim submitted in the present proceedings 

119. Pursuant to Article 31(1) of the Vienna Convention, the provisions of the BIT shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose. 

120. By its plain language, the dispute settlement clause - Article 11(1) - of the BIT applies only to 

investment disputes. Pursuant to Article 11(1) of the BIT, taking into consideration the 

relevant aspects of the definition, an investment dispute is a dispute between a Contracting 

Party and an investor of the other Contracting Party relating to an investment agreement 

between that Contracting Party and an enterprise.  

121. In the dispute submitted to the Federal Court of Kronos, Claimant sought suspension of the 

Presidential Decree, and to declare it unconstitutional claiming the breach of the Kronian 

                                                           
34

 International Investment Law, p. 1281-1282. 
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Constitution. Since Claimant did not claim a breach of a BIT provision in the domestic court 

proceeding, it cannot be considered an investment dispute. 

122. The plain BIT interpretation – favored by the Vienna Convention – suggests that Claimant’s 

claims are admissible in the present proceedings, since the domestic court proceeding cannot 

be considered an investment dispute. Thus it does not preclude the admissibility of the present 

dispute based on Article 11(3) of the BIT. 

123. Claimant submitted a contract claim before the Federal Court of Kronos, when it endeavoured 

to reinstate its terminated mining licence by suspending the effects of the Presidential Decree. 

The mining licence derived form the Concession Agreement, which is a contract.  

124. The CMS tribunal declared that "contractual claims are different from treaty claims”.
35

 The 

Azurix tribunal stated, that "recourse to a local court for contract claims does not prevent 

submission of treaty claims to arbitration".
36

 This view was followed by the Enron tribunal.
37

 

125. Claimant resorted to the Federal Court of Kronos in order to find that the enactment of the 

Presidential Decree amounted to a breach of contract.  

126. The M.C.I. tribunal - reinforcing the decisions of the above mentioned tribunals – asserted 

when interpreting the fork-in-the-road clause, that seeking remedy before the domestic courts  

“for breaches of contract does not involve exercising the right to choose an alternative under 

the BIT, unless the claim in the domestic forum is based on a breach of the BIT.”
38

 

127. Accordingly, claims arising out of the Concession Agreement are to be considered contract 

claims, unless recourse has been made to the BIT, which would make it a treaty claim. Since 

Claimant did not claim a breach of the BIT before the domestic courts of Kronos, it cannot be 

considered a treaty claim, it shall be considered a contract claim. The domestic court 

procedure cannot be considered a chosen alternative under Article 11(3) of the BIT, as it did 

not constitute an investment dispute. 

128. Based on the above presented authority, the fork-in-the-road clause contained in Article 11(3) 

of the BIT does not prevent investors to submit an investment dispute based on a treaty claim, 

after submitting a contract claim to a domestic court. Thus Claimant’s claims shall be 

admissible in the present arbitration.  

                                                           
35

 CMS, ¶ 80. 
36

 Azurix, ¶ 89-92. 
37

 Enron, ¶ 97. 
38

 M.C.I., ¶ 186. 
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3. The claims brought by Claimant are admissible pursuant to the triple 

identity test 

129. As mentioned above, Article 11 (3) of the BIT contains a fork-in-the-road clause. Deriving 

from the relevant case law the triple identity test is a widely accepted and followed test to 

assess the blocking-effect of a fork-in-the-road clause in an arbitral proceeding.
39

 The triple 

identity test precludes the international proceeding solely if a domestic court proceeding 

initiated prior to the international proceeding has: 

(i) the same parties;  

(ii) the same subject matter or relief requested; and  

(iii) the same legal basis for or cause of action of the claim.
40

  

130. These are conjunctive requirements, meaning, that all three criteria must be met. Otherwise, 

the fork-in-the-road clause does not bar the present arbitration. 

131. The case file is silent on the identity of the respondent in the state court proceeding, therefore 

the identity of the parties cannot be assessed at this stage of the present proceeding.  

132. However, what is clear from the case file is that the other two criteria of the test are not met. 

The requested relief and the legal basis of the claim were and are not identical in the domestic 

court proceedings and in the present arbitration. 

133. Since both the requested relief (a.) and the legal basis (b.) of the claim differs in the 

proceedings before the Federal Court of Kronos and the present arbitration, the fork-in-the-

road clause remains intact. Therefore, Claimant’s claims are admissible before the Tribunal. 

 

a. The subject matter of the domestic court proceedings and of the present 

arbitration are different 

134. Claimant initiated the domestic court proceedings in order to suspend the effects of the 

Presidential Decree by declaring it unconstitutional.
41

  

                                                           
39

 Azurix, ¶¶ 89-92.; AES, ¶¶ 95-97.; Chevron (I), ¶ 207.; CMS, ¶ 80.; Desert Line, ¶¶ 135-138.; Enron, ¶¶ 97-

98.; Jan de Nul, ¶ 117.; Lauder, ¶¶ 161-165.; LG&E, ¶¶ 74-76.; Olguín, ¶ 30.; Pan American, ¶¶ 155-157.; 

Sempra Energy, ¶¶ 120-123., 127.; Total S.A., ¶ 443.; Toto Costruzioni, ¶¶ 211-212.; 
40

 Azurix, ¶¶ 88–90.; Beijing Shougang, ¶ 292.; Chevron (II), ¶ 4.75; Desert Line, ¶¶ 136–138.; Occidental, ¶ 

52.; Yukos, ¶ 598;  
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135. Nevertheless, the subject matter of the present arbitration is not the suspension of the 

Presidential Decree, or to declare it unconstitutional, but to declare that Respondent 

expropriated Claimant’s investments in Kronos, and for that reason seeking compensation.
42

 

136. In the domestic court proceeding Claimant could not contemplate any order for compensation. 

In order to seek compensation for breach of non-contractual obligations, Claimant should 

have initiated a separate civil proceeding. 

137. Neveertheless, Claimant opted to pursue compensation on a different “road”, when it brought 

claims against Respondent under the BIT before the present Tribunal. 

138. The Chevron tribunal asserted, that the  

“triple identity test was developed to address questions of res judicata and to identify specific 

issues that have already been determined by a competent tribunal”.
43

  

139. The present dispute is unequivocally not a res judicata, since the domestic courts of Kronos 

did not rule on whether Respondent breached Article 7 of the BIT. If the courts of Kronos 

brought any decision, it affected the suspension of the Presidential Decree, which issue is not 

in question in the present proceedings. 

140. Since the subject matter of the disputes before the domestic court and the present Tribunal are 

not the same, the triple identity test shall remain intact. That means, that the fork-in-the-road 

clause is not triggered. Therefore, Claimant’s claims shall be admissible in the present 

proceeding. 

 

b. The legal basis for the claim pursued in the domestic court proceedings 

and in the present arbitration are different 

141. The legal basis of the domestic court proceeding was the national law: the constitution of 

Kronos. In the present procedure the legal basis of Claimant’s claim is the BIT. 

142. Beside the fact, that Claimant is the claimant in both the domestic and the present 

proceedings, the sole connection between these proceedings is the fact, that Claimant stresses 

the unlawful nature of the enacted Presidential Decree. In the domestic court proceedings 

                                                                                                                                                                                     
41

 Case file, line 1532 
42

 Ibid., line 219, 225-226 
43

 Chevron(II), ¶ 4.77. 



Team Alias: Bastid 

22 

Claimant claimed it being unconstitutional, while in the present proceeding that it constitutes 

a breach of Article 7 of the BIT. 

143. In Olguín, the respondent invoked the fork-in-the-road clause incorporated in the Paraguay - 

Peru BIT
44

, arguing that the tribunal lacked jurisdiction, since claimant brought a claim before 

the courts of Paraguay.  

144. Since the domestic proceedings were directed at matters related to, but different from, those in 

the ICSID arbitration
45

, the tribunal found claimant’s claims being admissible.
46

 In the present 

case, the domestic court proceeding was also directed at a matter related to, but different 

from, the one in the present arbitration. 

145. Genin is identical to the present one regarding the question of admissibility. In Genin claimant 

brought claims against Estonia before the domestic administrative court challenging the 

revocation of its license. Later claimant initiated an investment dispute before an international 

tribunal.
 47

  

146. When Estonia proposed to ban the admissibility of claimant’s claim pursuant to the fork-in-

the-road provision of the Estonia – US BIT
48

, the tribunal rejected respondent’s argument, 

stating that it is “quite obvious that the matter” regarding the lawfulness of the revocation of 

the licence “had to be litigated in Estonia; there was no other jurisdiction competent to deal 

with the restoration of the status quo”.
 49

 Just as in the present case, the Tribunal would lack 

the power suspend the effects of the Presidential Decree. 

147. Furthermore, the Genin tribunal asserted, that “although certain aspects of the facts that gave 

rise” to the dispute before the tribunal “were also at issue in the Estonian litigation, the 

“investment dispute” itself was not”.
50

 The Toto tribunal based its ruling on the same reason 

when it rejected the respondent’s objection to the admissibility of claimant’s claims.
 51

 In the 

present case, the situation is the same, since the claims regarding Claimant’s investment were 

not at issue before the Kronian courts.  

                                                           
44

 Paraguay - Peru BIT, entered into force on 18 December 1994, Article 8(3) 
45

 Olguín, ¶ 30. 
46

 Ibid., ¶ 31. 
47

 Genin, ¶ 331. 
48

 Estonia - United States of America BIT, entered into force on 16 February 1997, Article VI(3)(a) 
49
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50
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51
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148. It means, that even the fact, that both the domestic court proceedings and the present 

arbitration has to deal with the Presidential Decree, it does not mean, that for this reason, the 

fork-in-the-road should be triggered, and Claimant’s claims would be inadmissible. 

149. The Genin tribunal found, that claimant shall not be barred from resorting to international 

arbitration,
52

 as the cause of action regarding the lawsuit concerning the revocation of 

claimant’s licence before the domestic court and the investment dispute before the tribunal are 

different.
53

  

150. The legal basis or the cause of action of the claim, in the domestic court proceedings was a 

breach of the Constitution of Kronos, and of the Concession Agreement itself, as a contract 

between Kronos and Claimant. Nonetheless, the cause of action in the present arbitration is 

that Respondent breached Article 7 of the BIT, when expropriated Claimant’s investment. 

151. The Toto tribunal found, that “contractual claims arising out of the Contract do not have the 

same cause of action as Treaty claims.”
54

 This view is echoed in the decision made by the 

Occidental tribunal.
55

 The tribunal further stated that in order to trigger the fork-in-the-road 

clause, tribunals have to 

”consider whether the same claim is ‘on a different road,’ i.e., that a claim with the same 

object, parties and cause of action, is already brought before a different judicial forum.”
56

  

152. The Occidental tribunal additionally asserted that “a treaty cause of action is not the same as a 

contractual cause of action; it requires a clear showing of conduct”.
57

 Since Claimant’s resort 

to the domestic courts lack a clear showing of conduct that Claimant would have endeavored 

to seek remedy under the BIT, the contractual cause of action in the domestic court 

proceedings, and the treaty cause of action in the present case are isolable spectacularly. 

153. Since the cause of action in the proceedings before the domestic courts of Kronos differs from 

the one in the present arbitration, claims are ‘on different roads’ and the triple identity test 

remains unfulfilled. Therefore, the fork-in-the-road clause is not triggered, which leads to the 

sole conclusion, that Claimant’s claims are admissible in the present arbitration. 
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c. Conclusion on the triple identity test 

154. Claimant submits that based on the triple identity test, the fork-in-the-road clause of Article 

11(3) of the BIT remained being intact by the domestic court proceedings initiated by 

Claimant. Hence, Claimant’s claims are admissible in the present arbitral proceeding. 

 

C.  Conclusion on issue II. 

155. Claimant has the right to resort to international arbitration in line with Article 11(3) of the 

BIT, since the fork-in-the-road clause only applies to situations, where the same dispute is 

submitted to two different judicial foras for resolution. Since Claimant did not submit the 

present dispute to any other forum before the present arbitration, there is nothing that could 

jeopardize the admissibility of claims advanced by Claimant in the present proceeding. 

 

 ARGUMENTS ON THE MERITS 

 

III.  Issue: Respondent breached Article 7 and 8 of the BIT 

156. After several years of fruitful business relationship, Respondent enacted both the KEA and 

the Presidential Decree in order to preclude Claimant from its business activities. These 

regulatory actions taken by Respondent led to the direct expropriation of the already extracted 

lindoro, and to the indirect expropriation of the Concession Agreement. The extracted lindoro 

and the Concession Agreement both qualify as investments under Article 1(1)(f)(i) of the BIT.  

157. Expropriation is regulated by Article 7(1) of the BIT. Respondent breached Article 7(1) of the 

BIT when it confiscated Claimant’s extracted lindoro (A.) and terminated the Concession 

Agreement (B.). Respondent’s actions were substantial (C.) and caused a serious value loss in 

Claimant’s investment (D.). Respondent’s expropriation was unlawful (E.). 

 

A. Respondent expropriated Claimant’s investment when it seized the 

extracted lindoro 

158. By enacting the Presidential Decree, Respondent seized all the extracted lindoro of Claimant. 
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159. Since Claimant’s exploited lindoro constitutes an investment under the BIT (1.), Respondent 

seized the extracted lindoro (2.), which constituted an expropriation of Claimant’s investment 

(3.). 

 

1. The extracted lindoro qualified as Claimant’s investment 

160. Under the Concession Agreement, Claimant has the exclusive right to exploit lindoro in the 

territory of Kronos.  

161. Article 1(1)(h) of the BIT states that any tangible, movable property and related property 

rights acquired in the expectation of the purpose of economic benefit constitutes an 

investment.  

162. The seized lindoro qualified as a tangible, moveable porperty of Claimant, which it acquired 

in the expectation of the purpose of economic benefit. Therefore, it shall be considered as 

Claimant’s investment. 

 

2. Respondent seized the extracted lindoro 

163. The Presidential Decree ordered that all extracted lindoro shall be seized including those that 

were already prepared for export. It resulted in the fact that Claimant became unable to 

honour its contractual obligations.  

 

3. The confiscation of the lindoro amounted to expropriation of Claimant’s 

investment 

164. Since Respondent could not honor its contractual obligations, the company did not gain profit, 

and lost its appreciation among its partners. When Respondent’s officials confiscated 

Claimant’s investment, Respondent directly expropriated Claimant’s investment pursuant to 

Article 7(1) of the BIT. 

 

 

 



Team Alias: Bastid 

26 

B. Respondent expropriated Claimant’s investment when it adopted the 

Presidential Decree affecting the Concession Agreement  

165. By enacting the Presidential Decree Respondent terminated the Concession Agreement. Since 

the Concession Agreement qualifies as an investment pursuant to Article 1(1)(h)(i) of the 

BIT, Respondent expropriated Claimant’s investment. The Presidential Decree terminated the 

Concession Agreement (1.), thus expropriating Claimant’s investment (2.). 

 

1. Respondent terminated the Concession Agreement 

166. Claimant’s investment was based on the Concession Agreement. It granted Claimant the 

exclusive right to exploit lindoro in Kronos for 80 years. By enacting the Presidential Decree, 

Respondent terminated the Concession Agreement.  

 

2. The termination of the Concession Agreement constituted the 

expropriation of Claimant’s investment 

167. The termination of the Concession Agreement has a long-lasting effect on Claimant’s 

investment in Kronos. In the light of the foreseeable duration of this measure this is clearly a 

measure of expropriatory nature.  

168. The Archer Daniels tribunal stated, that an “expropriation occurs if the interference is 

substantial and deprives the investor of all or most of the benefits of the investment”
 58

.  

169. In the present case, the actions taken by Respondent deprived Claimant of all the potential 

benefits of its investment, since Respondent did not simply suspend the Concession 

Agreement, but terminated it. Therefore, Respondent’s actions amount to expropriation 

pursuant to the interpretation of Article 7(1) of the BIT provided by the relevant case law. 

170. There is a broad academic consensus that the intensity and duration of the economic 

deprivation is a crucial factor in identifying an indirect expropriation or equivalent measure.
 59

 

171. In the present case, Respondent terminated the Concession Agreement, and stated, that the 

Presidential Decree will not be revoked. For this reason, there is no end in sight, regarding the 

economic deprivation of Claimant’s investment. 

                                                           
58
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172. There is no such requirement in customary international law, that a state has to benefit from 

the expropriation of an investment. 

173. Accordingly, the Metalclad tribunal stated, that although the host state did not gain benefit 

from the refusal to grant construction permit to the claimant, nonetheless it destroyed the 

investor’s previously approved project.
60

 Thus it was expropriatory in nature. From that point 

of view, it is irrelevant whether Respondent gained any benefit from the expropriation of 

Claimant’s investment.  

174. For the above mentione reasons, the Tribunal shall find that Respondent indirectly 

expropriated Claimant’s investment when it terminated the Concession Agreement. 

 

C. Respondent’s actions were substantial  

175. The scholarly consensus is that an interference with an investment has to be substantial in 

order to be able to assess expropriation. The interference is to be considered substantial, in 

case it deprives the investor of all or most of the benefits of the investment permanently or for 

a substantial period of time.
61

  

176. Respondent terminated the Concession Agreement and seized the lindoro on 12 September 

2016. Since then, Respondent did not give any lindoro back to Claimant, and regarding the 

infringement, there is no end in sight. This two-year time period shall be considered a 

substantial period of time. 

177. Respondent’s actions interfered substantially with Claimant’s investment, as the Presidential 

Decree deprived Claimant of all the benefits of its investment for a substantial period of time, 

if not permanently. 

178. When the Archer Daniels tribunal interpreted this principle of international law, citing the 

Pope&Talbot tribunal, it reached the conclusion that  

“it must be first determined if the Claimant, due to the Resolution, was radically deprived of 

the economical use and enjoyment of its investments”.
62
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179. Furthermore, it added that “this determination is important because it is one of the main 

elements to distinguish” between a regulatory measure in the police power of the state and a 

de facto expropriation.
63

  

180. For the above mentioned reasons, the Tribunal shall find, that Respondent exceeded its police 

powers and harshly interfered in Claimant’s investment. It leads to the conclusion that 

Respondent expropriated Claimant’s investment.  

 

D. Respondent’s actions which caused a value loss in Claimant’s 

investment were expropriatory 

181. Claimant built up its infrastructure in Kronos based on the right granted by the Concession 

Agreement. Claimant’s constructed equipment is an investment based on Article 1(1)(h) of 

the BIT. 

182. Claimant’s investment lost its value due to the actions taken by Respondent (1.), The value 

loss of Claimant’s investment resulted in exporpiation (2.). 

 

1. Claimant’s investment lost its value due to Respondent’s actions 

183. The Presidential Decree revoked Claimant’s concession, virtually terminating the rights to 

exploit lindoro granted to Claimant by the Concession Agreement.  

184. The ADC tribunal asserted, that the legislation of the host state “had the effect of causing the 

rights of the Project Company to disappear and/or become worthless”.
64

 The tribunal also 

conceded that due to the actions of the host state, the investors “lost whatever rights they had 

in the Project and their legitimate expectations were thereby thwarted”.
65

 

185. The Presidential Decree revoked the right to exploit lindoro from Claimant, making 

Claimant’s investment became worthless.  

186. Claimant gained its revenues from exploiting lindoro. The Presidential Decree prohibited the 

exploitation of lindoro and also revoked its mining licence. Therefore, Claimant can no longer 

engage its equipment in these activities. If Claimant cannot use its facility, then it is obvious 

                                                           
63
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that it also cannot produce revenues. Eventually, this process results the investment of 

Claimant to become useless and to lose its value. 

 

2. The value loss of Claimant’s investment led to its exporpiation 

187. The severity of the economic impact is a key question when it comes to deciding whether an 

indirect expropriation has occurred or a measure tantamount to expropriation has been 

taken.
66 

 

188. The Archer Daniels tribunal further asserted that when deciding whether an indirect 

exporppriation happened, a decisive factor is whether the investment suffered “substantial 

loss of its economic value”.
67 

  

189. Respondent’s actions had a severe economic impact on Claimant’s investment, as it 

terminated the Concession Agreement, which would have been in force for the following 60 

years. Furthermore, Respondent seized the extracted lindoro, that was already prepared for 

export. It led to the point that Claimant was unable to honour its contractual obligations, and 

suffered unbearable economic losses.  

190. Claimant’s investment lost its economic value due to Respondent’s actions, therefore those 

measures amounted to indirect expropriation. There is no sign that Respondent would give 

back the confiscated lindoro and Claimant would regain the values of its investment. 

 

E. The expropriaton of Claimant’s investment was unlawful 

191. Article 7(1) of the BIT provides that an expropriation must comply with four conjunctive 

criteria in order to be lawful. It has to be done pursuing a public purpose, it must be passed in 

accordance with due process of law, in a non-discriminatory manner and it must be 

accompanied with due compensation.  

192. When Respondent expropriated Claimant’s investment, it relied on an invalid public purpose 

(1.), the measures were discriminatory while being disguised as bona fide regulations (2.), and 

Respondent refused to pay any compensation (3.), and Respondent violated the requirements 

of due process when expropriated Claimant’s investment.(4.) 
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1. Respondent did not have a valid public purpose to expropriate 

Claimant’s investment 

193. Claimant properly complied with the Kronian environmental regulations while working its 

investment in Kronos (a.), and did everything in his power to manage the waste disposal in a 

responsible manner (b.). Furthermore, as Claimant was always found to be in compliance 

with its environmental obligations (c.), a casual link between the exploitation of lindoro and 

the diseases in Kronos has never been proven (d.). 

 

a. Claimant properly complied with Kronian environmental          

regulations 

194. Claimant employed 40 people whose sole objective was to manage the correct waste disposal 

deriving from the exploitation of lindoro. The Concession Agreement also provided 

Respondent the right to audit Claimant’s activities in Kronos. Respondent carried out several 

inspections throughout the period of Claimant working its investment, nevertheless they never 

indicated that Claimant’s actions would contravene with any regulation or legitimate interest 

of Kronos. 

 

b. Claimant did everything in his power to manage the waste 

disposal in a responsible manner 

195. 20% of Claimant’s employees did not contribute to generating revenue for Claimant, as they 

engaged in activities striving to minimize the possibly negative effects of the exploitation on 

the environment of Kronos.  

 

c. Claimant was always found to be in compliance with the 

environmental obligations 

196. Regarding the protection of the environment in Kronos, the exploitation of lindoro was 

regulated exclusively by the Concession Agreement until the enactment of the KEA. The 
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Concession Agreement provided for biennial inspections by agents of Respondent’s Ministry 

for Agriculture, Forestry and Land.  

197. In all said inspections – including the latest held after the enactment of the KEA – Claimant 

has been found in full compliance with its environment-related obligations. 

 

d. A casual link between the exploitation of lindoro and the 

diseases in Kronos has never been proven 

198. The Study, published by the KFU, did not prove that there would be a connection between the 

pollution deriving from the exploitation of lindoro and the examined health issues. It must 

also be taken into consideration that there is no widely accepted evidence that the exploitation 

of lindoro has an effect on health issues or not.  

199. The dubious Study gave reason to the enactment of the Presidential Decree, which had a huge 

impact on Claimant’s investment. As the study was published on 15 May 2016 and 

Presidential Decree was issued on 7 September 2016, only less then 4 months elapsed 

between the enactment of the two regulatory measures. In that short period of time, Claimant 

was unable to present its own arguments concerning the environmental matters. By 

terminating the Concession Agreement, Respondent made it impossible for Claimant to take 

measures in order to reduce that amount of pollution that has been approved by the authorities 

of Respondent throughout the inspections. Furthermore, the confiscation of the already 

extracted lindoro can not restore the kronian environment and it did not lead to the solution of 

the present investment dispute. 

 

2. Respondent’s actions were discriminatory disguised as bona fide 

regulations 

200. The regulatory measures taken by Respondent were discrimantory (a.), while being presented 

as bona fide regulations (b.). 

a. Respondent’s regulatory measures were discriminatory in 

nature 

201. When Respondent enacted the Presidential Decree, it directly targeted Claimant. Respondent 

could argue, that the scope of the Presidential Decree is not limited to Claimant, nevertheless 
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the only person exploiting lindoro in the territory of Kronos was Claimant. Therefore, the 

Presidential Decree practically affected solely Claimant’s investment. 

202. Claimant contests the point that the termination of the Concession Agreement and the 

withdrawal of all licenses would be the expedient solution to the present dispute. These are 

discriminatory measures since acting so, Respondent made it impossible for Claimant to 

conduct a thourough control of its operation. From Claimant’s point of view, not the 

termination, but the suspension of the Concession Agreement would have been satisfactory 

and would have given a chance to settle the present investment dispute via negotiations. It 

would have settled the dispute amicably not giving a rise for the need of the present arbitral 

proceeding. 

203. Since Respondent expropriated Claimant’s investment in a discriminatory manner, it breached 

Article 7(1) of the BIT. 

 

b. The regulatory measures were presented as bona fide 

regulations 

204. Respondent’s discriminatory measures were disguised as a general bona fide regulation, as 

they were enforced by the Presidential Decree. The Presidential Decree irrevocably revoked 

all licenses and concessions for the exploitation of lindoro in the territory of Kronos.  

205. Since Respondent granted Claimant the sole right to exploit lindoro in Kronos, Respondent 

must have expected that only Claimant will be affected by the effects of the Presidential 

Decree. 

206. The allegations that Kronos may negotiate with a new joint venture between a Kronian state-

owned company and an enterprise from the Republic of Ibi with a favorable political 

background gave raise to discriminatory charges because the ADC tribunal could not accept 

the host state’s argument as the only foreign party involved in the operation of the Airport, the 

Claimant is not in a position to raise any claims of being treated discriminately. 

207. As the case law found that even one foreign investor might be treated discriminately, 

Respondent breached Article 7(1) of the BIT when enacting Presidential Decree. 
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3. Respondent expropriated Claimant’s investment without paying 

any compensation 

208. Pursuant to Article 7(1) of the BIT, Respondent was granted the opportunity to lawfully 

expropriate a foreign investor’s investment by paying compensation simultaneously. Since 

Respondent clearly refused to pay any compensation to Claimant, its expropriatory actions are 

to be considered unlawful based on Article 7(1) of the BIT.  

209. Respondent seized the extracted lindoro, which was prepared for export, thus Claimant failed 

to comply with its contractual obligations. Respondent did not just violate a BIT provision, 

but also caused the defamation of the trustworthiness of Claimant in the business community, 

which cannot be restored as easily as a revoked mining licence. 

210. The BG tribunal conceded that a BIT might provide the right for the state to expropriate an 

investment via a regulatory measure. Nevertheless, it also states that even if such a measure is 

issued “for the benefit of the public welfare”, “[c]ompensation for expropriation is required”
68

 

if the assets or rights subject to the measure adopted by the State were affected in an 

irreversible and permanent way.
69

  

211. Respondent’s actions affected Claimant’s rights in an irreversible and permanent manner, 

when those measures overshadowed the reputation of Claimant.  

212. Besides the Middle East tribunal
70

, the Santa Elena tribunal reinforced this principle when 

stated that in case if a “property is expropriated, even for environmental purposes, whether 

domestic or international, the state’s obligation to pay compensation remains.”
71

  

213. According to the persuasive case law, even if Respondent acted for the benefit of the Kronian 

public welfare, its actions constitute an expropriation, which must have been accompanied by 

adequate and prompt compensation of Claimant. 

 

4. Respondent violated the requirement of due process when 

expropriated Claimant’s investment  

214. Article 7(1) of the BIT states that due process of law is a requirement for a lawful 

expropriation. The ADC tribunal found that a due process of law is a process where “some 

basic legal mechanisms, such as reasonable advance notice, a fair hearing (…) are expected to 
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be readily available and accessible to the investor to make such legal procedure 

meaningful”
72

.  

215. Article 8(2) of the BIT requires that in case a measure taken by a Contracting Party impacts a 

covered investment, the concerned Contracting Party shall endeavour its best efforts to 

provide interested enterprises a fair opportunity to discuss the proposed measure prior to its 

entry into force. 

216. This provison of the BIT provides companies a fair chance to take part in the enactment of 

measures affecting them, so they are not totally exposed to the will of the Government of 

Kronos. 

217. After the Nationalist Party took office in 2015, the President of Kronos sent a draft bill to The 

House for regulating environmental-related activities. The House passed the KEA denying the 

opportunity from interested persons to comment on the draft regulation prior to its enactment. 

Respondent also denied to hold a public hearing concerning the proposed draft KEA. 

218. When Respondent proposed the KEA, Claimant was an interested enterprise, as the provisions 

of the KEA had a significant impact on Claimant’s activities in Kronos. Respondent secluded 

itself from providing any opportunity for Claimant to discuss the proposed KEA prior to its 

entry into force, despite that the KEA had an impact on the Concession Agreement, which 

qualifies as a covered investment. Thus, Respondent breached Article 8(2) of the BIT. 

219. The domestic law of Kronos also provides for such provisions as the BIT. Article 59 of the 

Kronian Constitution declares that whenever a draft bill may directly affect the national 

industry of Kronos, as defined by the Speaker of the Kronian House of Representatives, a 

public hearing shall be held. The KEA obviously affected the national industry of 

Respondent, as it wanted to regulate one of the major factors of the recent economic 

development in Kronos, the mining activity of Claimant. 

220. As the exploitation of lindoro was a huge factor in the economic growth of Kronos and the 

KEA harshly affected Claimant’s activities due to the lack of national law regarding the 

protection of the kronian environment, a public hearing must have been held on the KEA. 

Claimant must have been offered the opportunity to comment on the proposed draft. 

221. For the above mentioned reasons, the Tribunal shall find that Respondent violated Article 8(2) 

of the BIT. 

                                                           
72

 ADC, ¶ 435. 



Team Alias: Bastid 

35 

 

F. Conclusion on issue III. 

222. Respondent expropriated Claimant’s investment when it confiscated the extracted lindoro and 

terminated the Concession Agreement.  

223. Respondent’s expropriation was unlawful pursuant to Article 7(1) of the BIT, as Respondent 

did not expropriate Claimant’s investments for a valid public purpose, and it also contravened 

with the due process of law requirement. Furthermore, Respondent’s actions were 

discriminatory in nature, and Respondent denied to pay compensation to Claimant. 

224. Respondent also breached Article 8(2) of the BIT, when it denied to provide Claimant a 

reasonable opportunity to comment on the proposed draft KEA, and when it waived the public 

hearing concerning the draft KEA.  

 

V. Issue: The counterclaim advanced by Respondent before the Tribunal is 

inadmissible pursuant to the BIT and the SCC Arbitration Rules 

225. Claimant submits that the counterclaim filed by Respondent in the present proceeding cannot 

be admissible pursuant to the respective provisions of the BIT and the SCC Arbitration Rules. 

The BIT requires a connection between the claim and the counterclaim, the counterclaim is 

not an investment dispute, Claimant did not breach the BIT, unlike Respondent, who breached 

Article 11(2) of the BIT, when did not initiate negotiations about the environmental matters, 

the Concession Agreement has its own Kronian dispute resolution and Claimant’s arbitrator is 

not suitable for the counterclaim (A.). The counterclaim is inadmissible under the SCC 

Arbitration Rules as it is based on a different legal basis than the claim filed by Claimant (B.). 

 

A. Respondent’s counterclaim is not admissible pursuant to the BIT 

226. Respondent submitted a counterclaim claiming damages that arose due to the environmental 

state of the Rhea River. Claimant submits that Respondent’s counterclaim is not admissible 

pursuant to the BIT. The BIT is silent on the right of counterclaim. In AMTO a dispute arose 

on the basis of the ECT and the SCC Arbitration Rules. The ECT is silent on the right to 

counterclaim and covers only disputes arising out of obligations of States. Therefore it is 
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similar to the present BIT. The State relied on the SCC Arbitration Rules and asserted a 

counterclaim. The tribunal ruled that counterclaims were outside of its jurisdiction because: 

“the jurisdiction of an Arbitral Tribunal over a State Party counterclaim under an investment 

treaty depends upon the terms of the dispute resolution provision of the treaty, the nature of 

the counterclaim and the relationship of the counterclaims with the claims in arbitration”
73

 

227. Therefore, counterclaim against Claimant is inadmissible under the BIT, because the 

counterclaim is not connected to Claimant’s investment (1.), the subject matter of the 

counterclaim is not an investment dispute. (2.)  and contrary to Respondent’s allegations, 

Claimant never breached the BIT (3.).  

228. Respondent did not approach Claimant and initiate negotiations to settle the issue concerning 

the alleged environmental and health damages arising out of the exploitation of lindoro.  

Respondent did not follow the requirements to enforce claims in the course of arbitration 

pursuant to Article 11 (2) of the BIT, when submitted its counterclaim to the present Tribunal. 

Therefore Respondent did not comply with Article 11(2) of the BIT (4.).  

229. Respondent’s claims concerning damages against Claimant cannot be based on the Article 

9(2) of the BIT. It is because the BIT establishes obligations only for the Contracting Parties, 

and Claimant is not a Contracting Party to the BIT. Claimant is a party to the Concession 

Agreement, but claims arising out of the Concession Agreement cannot be settled through 

arbitration. Article 7 of Concession Agreement regulates dispute resolution and provides that 

any claims arising out of the Concession Agreement must be submitted to the courts of 

Kronos. The courts of Kronos have exclusive jurisdiction for such matters.  

230. Therefore, when Respondent submitted the counterclaim to the present Tribunal did that by 

departing from the exclusive jurisdiction clause of the Consession Agreement. However, since 

the exclusive jurisdiction agreement is valid and still binds the parties, it creates a lack of 

jurisdiction for the present Tribunal. (5.).  

231. Finally, Claimant when appointed Mr. Samuel Komikovski as arbitrator in the request for 

arbitration, did that with due regard to the claim and the underlying legal issues. However, 

Respondent submitted the counterclaim after Claimant appointed its party-appointed 

arbitrator. It means, that contrary to Respondent, Claimant could not have the possibility to 

appoint an arbitrator by taking into account the legal issues underlying the counterclaim, and 
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also, the already appointed arbitrator when accepted the appointment did that regarding the 

claims but not the counterclaim (6.).  

 

1. Respondent’s counterclaim is not connected to Claimant’s 

investment 

232. Claimant submits that since the counterclaim is not connected to Claimant’s investment, it is 

not admissible in the present proceeding.. 

233. In the customary investment law “it is today (...) generally accepted that claim and 

counterclaim in an investment arbitration need to be linked with each other”
74

. Respondent’s 

counterclaim is not directly connected to Claimant’s claim. The tribunal in Saluka found that 

“a legitimate counterclaim must have a close connexion with the primary claim to which it is 

a response”
75

. 

234. The counterclaim argues the breach of the BIT by Claimant, whereas the claim states that 

Respondent expropriated Claimant’s investment. It should be noticed that there is no close 

connection between the claim and the counterclaim as it should be according to customary 

international law76.  

235. The subject-matters of the claim and counterclaim need to be “indivisible” and 

“interdependent”.  The counterclaim is not connected to the content of of the claim but only 

deals with consequneces and damages which did not arise directly from the acts contested by 

Claimant. The claim contested the method of the expropriation. The environmental issue 

argued by the counterclaim can hardly said to be indivisible from Clamiant’s issues. 

236. The Paushok tribunal found that 

237. “through the Counterclaims the Respondent seeks to extend the extraterritorial application 

and enforcement of its public laws (…). Thus, if the Arbitral Tribunal extended its jurisdiction 

to the Counterclaims, it would be acquiescing to a possible exorbitant extension of 

Mongolia’s legislative jurisdiction without any legal basis under international law to do so”
77

 

238. The tribunal rejected in this case the respondent’s tax counterclaim, which is similar to a 

environmental tort counterclaim, because the tribunal was not an extension to the local 
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jurisdiction. Therefore the counterclaim lacks the nexus with the claim and is inadmissible 

before the present Tribunal. 

 

2. The basis of the counterclaim is not an investment dispute 

239. Article 11(1) of the BIT states that 

“an investment dispute is a dispute between a Contracting Party and an investor of the other 

Contracting Party arising out of or relating to (a) an investment agreement between that 

Contracting Party and such person or enterprise; (b) an investment authorization granted by 

that Contracting Party's foreign investment authority (if any such authorization exists) to such 

person or enterprise; or (c) an alleged breach of any right conferred or created by this 

Agreement with respect to an investment.” 

240. The counterclaim is a matter of environmental damages. Therefore, the counterclaim has not 

emerged from the investment agreement nor from investment authorization. Since Claimant 

did not have environmental obligations form the BIT, Claimant could not breach the BIT in 

connection with these. In conclusion Respondent’s counterclaim does not qualify as an 

investment dispute. Because the counterclaim is not an investment dispute it is inadmissible 

before the present Tribunal. 

 

3. Claimant did not breach the BIT 

241. The counterclaim argues that Claimant breached Article 9(2) of the BIT and polluted the 

environment. The BIT states that the Republic of Ticadia and the Republic of Kronos are the 

Contracting Parties. Since Claimant is neither of these states, Claimant is not Contracting 

Party based on the BIT. But a BIT imposes obligations only on contracting states, therefore 

counterclaims fall outside the jurisdiction of the tribunal.
78

 

242. As Respondent did not took actions prior to the present state, it shall be determined that 

Respondent encouraged Claimant to keep running its company and assured Claimant that its 

activity has no legal consequences. 

243. Charging Claimant with the breach of Article 9(2) of the BIT neglecting Respondent’s 

liability is a just contradiction. Claimant did not have such obligations from the BIT, unlike 
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Respondent, who had obligations that “each Contracting Party shall strive to take 

precautionary measures to prevent or minimize environmental degradation“. As the first 

inspection was conducted in 2011 and Respondent did not take any action until 2015. 

Therefore, Kronos shall be the polluter in the light of Article 9(2) of the BIT. The 

counterclaim has no content whatsoever that Claimant breached the BIT, therefore is 

inadmissible in this proceeding. 

 

4. Respondent did not comply with Article 11(2) of the BIT when 

submitted the counterclaim 

244. The content of Respondent’s counterclaim has not been presented to Claimant before the 

arbitration proceeding. Consequently, Claimant could not respond to these charges prior to the 

arbitration. Article 11(2) of the BIT states that parties to the dispute should initially seek a 

resolution through consultation and negotiation. 

245. When Respondent did not initiate negotiations with Claimant, as Claimant tried with its claim 

but Respondent rejected it, Respondent breached Article 11(2) of the BIT. 

246. The requirement for further legal remedies is that the dispute cannot be settled amicably in the 

negotiations. This requirement cannot be decided solely by Respondent, Claimant and 

Respondent must get in touch for this requirement to be tested. When Respondent did not 

began consultations with Claimant and decided on this requirement arbitrarily breached 

Article 11(2) of the BIT. 

247. The sequence of the legal remedies was not kept in this case. Therefore, Respondent should 

begin from the very beginning of this sequence in order to comply with the regulations of the 

BIT. As the requirement for a legal remedy by the present Tribunal is not fulfilled, the 

counterclaim is inadmissible before the present Tribunal. 

 

5. Article 7 of the Concession Agreement precludes the admissibility of 

the counterclaim advanced by Respondent in the present 

proceeding 

248. Respondent claimed that Claimant breached the BIT, but Claimant could not do that because 

Claimant was not a Contracting Party based on the BIT. 
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249. Claimant was only a party to the Concession Agreement between Kronos and Fenoscadia 

Limited. Therefore, Respondent’s counterclaims should be based on the Concession 

Agreement, where, the dispute resolution of the Concession Agreement has to be applied. 

250. Article 7 of the Concession Agreement on dispute resolution states that “any dispute arising 

directly out of this Agreement, including its termination, shall be submitted to the courts of 

the Republic of Kronos, which hold exclusive jurisdiction”. 

251. In the Saluka case the Tribunal found that it cannot decide on a counterclaim which had its 

own process of legal remedy.
79

 Also the Oxus tribunal found that the forum selection and 

choice of law clause stated in that case: 

252.  “All disputes which cannot be settled by the Parties by way of negotiations shall be 

transferred to a court for a court judgment in accordance with the laws of the Republic of 

Uzbekistan.”
80

 

253. As a consequence the tribunal found that it cannot rule on the counterclaim, because of the 

forum selection and choice of law clause. Furthermore, in the present case the Concession 

Agreement emphasizes that the courts of Kronos have an exclusice jurisdiction over claims 

arising out of the Concession Agreement. 

254. Respondent’s counterclaim is arising out of this Concession Agreement as it is a tort 

counterclaim dealing with damages which are byproducts of the exploitation of lindoro. 

Therefore, the counterclaim must only be submitted to the courts of Kronos based on Article 7 

of the Concession Agreement.  Because the courts of Kronos hold exclusive jurisdiction over 

the counterclaim, the present Tribunal cannot decide on it. The counterclaim is therefore 

inadmissible before the Tribunal. 

 

6. Claimant could not exercise its right to appoint a suitable arbitrator 

for the issues raised in the counterclaim 

255. The present Tribunal may be able to decide on the counterclaim, but it shall be noticed that 

Claimant did nominate its arbitrator in the request for arbitration phase of the case. Claimant 

could not take into consideration the legal issues challenged by the counterclaim when 

nominating its arbitrator. 
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256. The present Tribunal cannot decide on the counterclaim as Claimant’s appointed arbitrator, 

Mr. Samuel Komikovsk, lacks authorization in therms of the counterclaim. The Tribunal 

would exceed its legal power and empty the substance of arbitration if ruled on the 

counterclaim. Therefore, the present Tribunal can only rule on the claim presented by 

Claimant in this case and the counterclaim is inadmissible. 

 

B. Respondent’s counterclaim is not admissible pursuant to the SCC 

Arbitration Rules 

257. Article 29(2)(iv) of SCC arbitration rules states that for any counterclaim the grounds on 

which it is based must be attached. The counterclaim issued by Respondent was based on the 

SCC Arbitration rules. 

258. The "existing jurisprudence determines the interdependence between claim and counterclaim 

not only on factual basis, but also by deciding whether both claims have the same legal 

grounding"
81

 The claim was based on the legal ground of the BIT. The legal grounding of the 

counterclaim is different as the BIT is not the same source of law cited by Claimant. The 

counterclaim as a consequence does not complies with the upper requirement, which is a 

general rule
82

 on counterclaims, to have the same legal grounding. 

259. The tribunal rejected jurisdiction over respondent's counterclaims in the Saluka case, since 

they "fall to be decided through the appropriate of Czech law and not through the particular 

investment protection procedures of the Treaty" (i.e. the Czech Republic-Netherlands BIT)
83

. 

260. In the present case over the damages issued by Respondent the Tribunal does not have to rule 

exclusively. When deciding whether the Tribunal has jurisdiction over the counterclaims, it 

shall take into consideration "whether the counterclaims are matters that are otherwise 

covered by the general law of Respondent"
84

. Kronos is a state which has a BIT and 

successfully ratificated international environmental regulations therefore it is highly possible 

that it has proper law system to handle damage lawsuits. Therefore, Respondent’s 

counterclaims are not admissible before the present Tribunal and should be decide by the 

courts of Kronos. 
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C. Conclusion on issue IV. 

261. The counterclaim lacks nexus with the primary claim. Also the counterclaim is not an 

investment dispute under the BIT therefore the legal remedies based on the BIT are cannot be 

applied to it. Claimant did not breach the BIT as Claimant is not a Contracting Party to it. But 

Respondent breached Artilce 11(2) of the BIT when it did not initiate negotiations and firstly 

presented the content of the counterclaim to the Tribunal. Respondent’s charges are base on 

the Concession Agreement, and in accordance with it, the courts of Kronos hold exclusive 

jurisdiction over the counterclaim. Claimant could not nominate its arbitrator in accordance 

with the charges of the counterclaim. Since the claim was based on the legal ground of the 

BIT and the counterclaim was submitted on the legal grounding of the SCC arbitration rules, 

the counterclaim differs in its legal grounding form the claim. Due to these circumstances the 

Tribunal shall found that the counterclaim is inadmissible. 
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xi. 

PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests the Tribunal to find that: 

 

1) The Tribunal has jurisdiction over the dispute; 

 

2) Claimant’s claims are admissible before the arbitral tribunal; 

 

3) The enactment and implementation of Presidential Decree No. 2424 amounted to 

expropriation of Claimant’s investment in violation of the BIT 

 

4) Respondent breached the transparency requirement set out in the BIT;  

 

5) Respondent’s counterclaims are not admissible before the tribunal. 

 

6) Claimant is entitled to all costs associated with this proceeding, including all legal and 

other professional fees and disbursements 

 


