
i 

 

TEAM BRAVO 

 

 

 

THE ARBITRATION INSTITUTE, STOCKHOLM CHAMBER OF COMMERCE 

SCC ARBITRATION V2018/003858 

 

BETWEEN 

FENOSCADIA LIMITED 

CLAIMANT 

-AND- 

THE REPUBLIC OF KRONOS 

RESPONDENT 

 

 

 

M E M O R I A L   F O R   C L A I M A N T 

 

 

 

 

 

 

 

  



ii 

 

TABLE OF CONTENTS 

 

TABLE OF CONTENTS ......................................................................................................... ii 

INDEX OF JUDGMENTS AND AWARDS ......................................................................... iv 

INDEX OF AUTHORITIES ................................................................................................... x 

INDEX OF ABBREVIATIONS ........................................................................................... xiv 

STATEMENT OF FACTS ...................................................................................................... 1 

SUMMARY OF ARGUMENTS ............................................................................................. 3 

PART ONE: JURISDICTION AND ADMISSIBILITY ...................................................... 4 

I. CLAIMANT HAS STANDING TO BRING CLAIMS AGAINST RESPONDENT .. 4 

A. Claimant is an investor from Ticadia ...................................................................... 4 

i) Claimant’s incorporation in Ticadia determines its nationality ..................... 5 

ii) In any event, Claimant is Ticadian-controlled and has its effective seat in 

Ticadia ............................................................................................................ 7 

B. Claimant made an investment in Kronos................................................................. 8 

II. CLAIMANT’S CLAIMS ARE ADMISSIBLE .............................................................. 9 

A. The dispute before the domestic court was not an investment dispute ................. 10 

B. The parties, object and cause of action of the two disputes are different .............. 13 

i) Respondent was not a party to the dispute before the domestic court ......... 14 

ii) Object of the two disputes is different ......................................................... 15 

iii) Cause of action of the two disputes is different ........................................... 17 

C. The fundamental basis of the two disputes is different ......................................... 19 

PART TWO: MERITS .......................................................................................................... 21 

III. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT

 ........................................................................................................................................... 21 

A. Respondent expropriated Claimant’s investment .................................................. 21 

B. Expropriation was unlawful .................................................................................. 23 



iii 

 

i) Respondent’s expropriation measures were introduced for no public purpose

 ...................................................................................................................... 24 

ii) Respondent’s measures are discriminatory against Claimant’s investment 28 

iii) Respondent disrespected due process of law ............................................... 30 

iv) Respondent failed to pay due compensation ................................................ 32 

IV. RESPONDENT’S COUNTERCLAIMS ARE NOT ADMISSIBLE BEFORE THE 

TRIBUNAL ...................................................................................................................... 33 

A. There was no consent to admit Respondent’s counterclaims ................................ 34 

i) Claimant is the only Party that has standing to bring claims ....................... 35 

ii) Article 5 SCC Rules by itself cannot allow counterclaims to be asserted ... 36 

B. Respondent’s counterclaims lack basis in the BIT ................................................ 37 

C. Respondent’s counterclaims lack a connection to the primary claim ................... 38 

i) Domestic law cannot be the basis for Respondent’s counterclaims ............ 39 

ii) Concession Agreement has a different dispute resolution clause ................ 40 

PRAYER FOR RELIEF ........................................................................................................ 42 

  



iv 

 

INDEX OF JUDGMENTS AND AWARDS 

Cited as Full citation 

ADC  
ADC Affiliate Limited and ADC & ADMC Management 

Limited v. The Republic of Hungary, ICSID Case No. 

ARB/03/16, Award, October 2, 2016  

AFT Alps Finance and Trade AG v. The Slovak Republic, 

UNCITRAL, Award (redacted version), March 5 2011 

Aguas del Tunari  Aguas del Tunari, S.A. v. Republic of Bolivia, ICSID Case No. 

ARB/02/3, Decision on Respondent’s Objection to Jurisdiction, 

October 21, 2005 

Ambiente Ufficio 
Ambiente Ufficio S.p.A. and others v. Argentine Republic, 

ICSID Case No. ARB/08/9 (formerly Giordano Alpi and others 

v. Argentine Republic), Decision on Jurisdiction and 

Admissibility, February 8, 2013 

Amco 
Amco Asia Corporation and others v. Republic of Indonesia, 

ICSID Case No. ARB/81/1, Decision on Jurisdiction, 25 

September  

Amco II 
Amco Asia Corporation and others v. Republic of Indonesia, 

ICSID Case No. ARB/81/1, Award, November 20, 1984 

Amto Limited Liability Company Amto v. Ukraine, Award, SCC Case 

No. 080/2005, March 26, 2008 

Ataollah Golpira Ataollah Golpira v Iran in: 2 Iran-US CTR 171, 1983 

Autopista Autopista Concesionada de Venezuela, C.A. v. Bolivarian 

Republic of Venezuela, ICSID Case No. ARB/00/5, Decision on 

Jurisdiction, September 27, 2001 

Azurix Azurix Corp. v. The Argentine Republic, ICSID Case No. 

ARB/01/12, Decision on Jurisdiction, December 8, 2003 

Bear Creek Bear Creek Mining Corporation v. Republic of Peru, ICSID Case 

No. ARB/14/2, Award, November 30, 2017 

Biloune Biloune and Marine Drive Complex Ltd. v. Ghana Investments 

Centre and the Government of Ghana, UNCITRAL ad hoc 

Tribunal, Award on Jurisdiction and Liability, October 27, 1989 



v 

 

BP 
BP Exploration Company Ltd. v. Government of the Libyan 

Arab Republic, Sole Arbitrator, August 1, 1974 

Caratube  Caratube International Oil Company LLP v. The Republic of 

Kazakhstan, ICSID Case No. ARB/08/12, Award, June 5, 2012 

Charanne 
Charanne and Construction Investments v. Spain, SCC Case No. 

V 062/2012, Award, January 21, 2016 

Chevron 
Chevron Corporation (USA) and Texaco Petroleum Company 

(USA) v. The Republic of Ecuador, UNCITRAL, PCA Case No. 

34877, Interim Award, November 1, 2008 

CMS 
CMS Gas Transmission Company v. The Republic of Argentina, 

ICSID Case No. ARB/01/8, Decision of the Tribunal on 

Objections to Jurisdiction, July 17, 2003 

Elettronica Sicula 
Elettronica Sicula S.p.A. [ELSI], Judgement, ICJ Reports 1989 

Enron 
Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3, Decision on Jurisdiction, 

January 14, 2004 

Enron II 
Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3, Award, May 22, 2007 

Eudoro 
Eudoro A. OlguÃn v. Republic of Paraguay, ICSID Case No. 

ARB/98/5, Award, July 26, 2001 

Eureko Eureko B.V. v. Republic of Poland, Ad Hoc arbitration, Partial 

Award, August 19, 2005 

Gavazzi 
Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case 

No. ARB/12/25, Decision on Jurisdiction, Admissibility and 

Liability, April 21, 2015 

Genin 
Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The 

Republic of Estonia, ICSID Case No. ARB/99/2, Award, June 

25, 2001 

Gold Reserve Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB(AF)/09/1, Award, September 22, 2014 



vi 

 

H&H Enterprises 
H&H Enterprises Investments, Inc. v. Arab Republic of Egypt, 

ICSID Case No. ARB 09/15, Excerpts of Award, May 6, 2014 

Hazra Engineering Hazra Engineering Co v. Islamic Republic of Iran in: 1 Iran-

USCTR 499, 1982 

International Technical 

Products 
International Technical Products Corp v Iran in: 9 Iran-US CTR 

206, 1985 

Kardassopoulos Ioannis Kardassopoulos and Ron Fuchs v. Georgia, ICSID Case 

No. ARB/05/18 and ICSID Case No. ARB/07/15, Award, March 

3, 2010 

Karkey Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic Of 

Pakistan, ICSID Case No. ARB/13/1, Final Award, 22 August, 

2017 

Khan Resources Khan Resources Inc., Khan Resources B.V., and Cauc Holding 

Company Ltd. v. The Government of Mongolia, UNCITRAL, 

Decision on Jurisdiction, July 25, 2012 

Koch Minerals 
Koch Minerals Sàrl and Koch Nitrogen International Sàrl v. 

Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/19, 

Award, October 30, 2017 

Lauder 
Ronald S. Lauder v. The Czech Republic, UNCITRAL, Award, 

September 3, 2001 

LG&E 
LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc .v. Argentine Republic, ICSID Case No. 

ARB/02/1, Award, July 25, 2007 

Maffezini 
Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case 

No. ARB/97/7, Decision of the Tribunal on Objections to 

Jurisdiction, January 25, 2000 

Metalclad 
Metalclad Corporation v. The United Mexican States, ICSID 

Case No. ARB(AF)/97/1, Award, August 30, 2000  

Middle East 
Middle East Cement Shipping and Handling Co. S. A. v. Arab 

Republic of Egypt, ICSID Case No. ARB/99/6, Award, April 20, 

2002 

Mobil 
Mobil Corporation, Venezuela Holdings, B.V. v. Bolivarian 

Republic of Venezuela, ICSID Case No. ARB/07/27, Decision 

on Jurisdiction, June 10, 2010 



vii 

 

Morocco 
Consortium R.F.C.C. v. Kingdom of Morocco (ARB/00/6), 

award of December 22, 2003, ICSID Rev.-FILJ, vol. 20, 2005 

Occidental 
Occidental Exploration and Production Company v. The 

Republic of Ecuador, LCIA Case No. UN3467, Award, July 1, 

2004 

Orascom  Orascom TMT Investments S.à r.l. v. People's Democratic 

Republic of Algeria, ICSID Case No. ARB/12/35, Final Award, 

May 31, 2017 

Oxus Gold Oxus Gold v. Republic of Uzbekistan, Final Award, December 

17, 2015 

Pan American 
Pan American Energy LLC et al. v. Argentina, ICSID Case No. 

ARB/04/8, Decision on preliminary Objections, July 27, 2006 

Pantechniki 
Pantechniki S.A. Contractors & Engineers (Greece) v. The 

Republic of Albania, ICSID Case No. ARB/07/21, Award, July 

30, 2009 

Paushok Sergei Paushok, CJSC Golden East Company and CJSC 

Vostokneftegaz Company v. The Government of Mongolia, 

Award On Jurisdiction And Liability, April 28, 2011 

Perenco  Perenco Ecuador Ltd. v. The Republic of Ecuador and Empresa 

Estatal Petróleos del Ecuador (Petroecuador), ICSID Case No. 

ARB/08/6, Decision on Jurisdiction, June 30, 2011 

Pey Casado 
Victor Pey Casado and President Allende Foundation v. 

Republic of Chile, ICSID Case No. ARB/98/2, Award, May 8, 

2008 

Pope & Talbot Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, 

Interim Award, June 26, 2000 

Rousalis Spyridon Roussalis V. Romania, ICSID Case No. ARB/06/1, 

Final Award, December 7, 2011 

Rusoro Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB(AF)/12/5, Final Award, August 22, 2016 

Saluka Saluka Investments B.V. v. The Czech Republic, UNCITRAL, 

Decision on Jurisdiction over the Czech Republic’s 

Counterclaim, May 7, 2004 



viii 

 

Saluka II Saluka Investments B.V. v. The Czech Republic, UNCITRAL, 

Partial Award, March 17, 2006 

Santa Elena Cia del Desarollo de Santa Elena SA v. Costa Rica, ICSID Case 

No. ARB/96/1, Final Award, February 17, 2000  

Sea-Land Sea-Land Service Inc. v. Iran, 6 Iran-U.S. Cl. Trib. Rep. 149, 

June 20, 1984 

Sempra 
Sempra Energy International v. The Argentine Republic, ICSID 

Case No. ARB/02/16, Award, September 28, 2007 

Siemens 
Siemens A.G. v. The Argentine Republic, ICSID Case No. 

ARB/02/8, Award, January 17, 2007 

SGS 
SGS Société Générale de Surveillance S.A. v. Republic of the 

Philippines, ICSID Case No. ARB/02/6, Decision of the Tribunal 

on Objections to Jurisdiction, January 29, 2004 

SOABI  
Société Ouest Africaine des Bétons Industriels v. Senegal, ICSID 

Case No. ARB/82/1, Decision on Jurisdiction, August 1, 1984 

Starrett Starrett Housing Corporation, Starrett Systems Inc., v. The 

Government of the Islamic Republic of Iran, Award no. ITL 32- 

24- 1, December 19, 1983 

Supervision Supervision y Control S.A. v. Republic of Costa Rica, ICSID 

Case No. ARB/12/4, January 18, 2017 

Tecmed 
Técnicas Medioambientales Tecmed, S.A. v. The United 

Mexican States, ICSID Case No. ARB (AF)/00/2, Award, May 

29, 2003 

Tenaris Tenaris S.A. and Talta - Trading e Marketing Sociedade 

Unipessoal Lda. v. Bolivarian Republic of Venezuela, ICSID 

Case No. ARB/11/26, Award, January 29, 2016 

Tippetts Tippetts, Abbett, McCarthy, Stratton (Tams) v. Tams-Affa 

Consulting Engineers of Iran v. Iran, and others, Award, June 29, 

1984, Iran-U.S. CTR, 6, 1986 

Tokios Tokeles  Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, 

Decision on Jurisdiction, April 29, 2004 



ix 

 

Toto Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, 

ICSID Case No. ARB/07/12, Decision on Jurisdiction, 

September 11, 2009 

TSA TSA Spectrum de Argentina S.A. v. Argentine Republic, ICSID 

Case No. ARB/05/5, Award, December 19, 2008 

Ulysseas Ulysseas, Inc v Ecuador, UNCITRAL, Final Award, June 12, 

2012 

Vivendi Compañiá de Aguas del Aconquija S.A. and Vivendi Universal 

S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, 

November 21, 2000 

Yukos Yukos Universal Limited (Isle of Man) v. The Russian 

Federation, UNCITRAL, PCA Case No. AA 227, Interim Award 

on Jurisdiction and Admissibility, November 30, 2009 

  



x 

 

INDEX OF AUTHORITIES  

Cited as Full citation 

Aleksandrov S. Aleksandrov, The Law and Practice of International Courts 

and Tribunals, Brill Academic Publishers, 2005, Vol. 4 

Astorga R. L. Astorga, Nationality of Juridical Persons in the ICSID 

Convention in Light of Its Jurisprudence, Max Planck Yearbook 

of United Nations Law, 2007, Vol. 11, Issue 1 

Atanasova D. Atanasova, A. M. Benoit, J. Ostřanský, The Legal 

Framework for Counterclaims in Investment Treaty Arbitration 

in: Journal of International Arbitration, 2014, Vol. 31, Issue 3 

Atanasova II D. Atanasova, A. M. Benoit, J. Ostřanský, Counterclaims in 

Investor-State Dispute Settlement (ISDS) under International 

Investment Agreements (IIAs), Graduate Institute Centre For 

Trade And Economic Integration (2012): Annex, Table 4. 

Born 
G. B. Born, International Commercial Arbitration, Kluwer Law 

International, 2014 

Broches 
A. Broches, The ICSID Convention between the state and 

Nationals of other States, Recueil des Cours, Vol. 136, 1972 

Brooke Farmer 
K. Brooke Farmer, The best defense is a good offense - State 

counterclaims in investment treaty arbitration, LLM Research 

Paper Laws521: International Arbitration And Dispute 

Settlement Submitted For The Llb (Hons) Degree, 2016 

Bulgaria-France Bulgaria - France Bilateral Investment Treaty of April 5, 1989 

Crawford J. Crawford, Treaty and Contract in Investment Arbitration, 

Arbitration International 2008, Vol. 24, Issue 3 

Dolzer 
R. Dolzer, Indirect Expropriation, New Developments?, 

Environmental Law Journal, 2002, Vol. 11 

Dolzer/Bloch 
R. Dolzer, F. Bloch, Indirect Expropriation: Conceptual 

Realignments? in: International Law FORUM du droit 

international, 2003, Vol. 5, Issue 3 



xi 

 

Dolzer/Schreuer R. Dolzer, Ch. Schreuer, Principles of International Investment 

Law, Oxford 2012 

Douglas 
Z. Douglas, The International Law of Investment Claims, 

Cambridge University Press, 2010 

Draft OECD 
OECD Benchmark Definition of Foreign Investment (Draft), 

4th Edition, DAF/INV/STAT(2006)2/REV. 3, 2007 

Egypt-US Egypt - US Bilateral Investment Treaty of March 11, 1986 

Fortier/Drymer 
Y. Fortier, S. L. Drymer, Indirect Expropriation in the Law of 

International Investment: I Know It When I See It, or Caveat 

Investor, in: ICSID Review - Foreign Investment Law Journal, 

Vol. 19, Issue 2, 1 October 2004 

Freeman 
A.V. Freeman, The International Responsibility of States for 

Denial of Justice, Liege, 1938 

Friedman 
M. Friedman, Treaties as Agreements to Arbitrate – Related 

Dispute Resolution Regimes: Parallel Proceedings in BIT 

Arbitration, in A. Jan van den Berg (ed), International 

Arbitration 2006: Back to Basics?, ICCA Congress Series, Vol. 

13 

Friedman II 
S. Friedman, Expropriation in International Law, Greenwood 

Press ,1953 

Herz J. H. Herz, Expropriation of foreign property, 1941, 35 AJIL 243 

Hoffmann 
A. K. Hoffmann, Counterclaims in Investment Arbitration, 

ICSID Review - Foreign Investment Law Journal, 2013, Vol. 

28, Issue 2 

Kjos 
H. E. Kjos, Counterclaims by Host States in Investment Treaty 

Arbitration “Without Privity”, in: New Aspects of International 

Investment Law - Research Seminar, Hague Academy of 

International Law, 2007 

Kryvoi Y. Kryvoi, Counterclaims in Investor-State Arbitration, in: 

Minnesota Journal of International Law, 2012, Vol. 21, No. 2 

Lalive P. Lalive, L. Halonen, On the Availability of Counterclaims in 

Investment Treaty Arbitration, in: Czech Yearbook of 

International Law, 2011, Vol. II 



xii 

 

MacLachlan C. MacLachlan, Lis Pendens in International Litigation, 

Martinus Nijhoff Publishers, 2009 

Mozambique-

Netherlands 

Mozambique - Netherlands Bilateral Investment Treaty of 

December 18, 2001 

Newcombe/Paradell A. Newcombe, L. Paradell, Law and Practice of Investment 

Treaties, Standards of Treatment, Alphen aan den Rijn 2009 

OECD Paper 
OECD (2004), “"Indirect Expropriation" and the "Right to 

Regulate" in International Investment Law”, OECD Working 

Papers on International Investment, 2004/04, OECD Publishing 

Oxford Handbook Ch. H. Schreuer. Oxford Handbook of International Investment 

Law, Oxford University Press, 2008 

Paulsson 
J. Paulsson, Denial of Justice in International Law, Cambridge: 

Cambridge University Press, 2005 

Pons/Zuckerman T. E. Pons, S. C. Zuckerman, ADR & the Law 21st Edition, 

American Arbitration Association, Juris Publishing Inc., 2007 

Popova I. C. Popova, F. Poon, From Perpetual Respondent to Aspiring 

Counterclaimant? State Counterclaims in the New Wave of 

Investment Treaties, in: BCDR International Arbitration Review, 

2015, Issue 2 

Scherer M. Scherer, International Arbitration in Energy Sector, Mining 

Disputes, Oxford University Press, 2018 

Schreuer Ch. H. Schreuer, The ICSID Convention - A Commentary, 2nd 

ed., Cambridge 2001 

Schreuer II Ch. H. Schreuer, Travelling the BIT Route, of Waiting Periods, 

Umbrella Clauses and Forks in the Road, 5 J. World Inv. & 

Trade 2 2004 

Schreuer III 
Ch. H. Schreuer, Interaction of International Tribunals and 

Domestic Courts in Investment Law, in: Contemporary Issues in 

International Arbitration and Mediation. The Fordham Papers 

2010, Boston 2011 



xiii 

 

Sornarajah 
M. Sornarajah, International Law on Foreign Investment, 3rd 

Edition. Cambridge University Press, 2010  

Tunisia-US Tunisia - US Bilateral Investment Treaty of May 15, 1990 

Waincymer J. Waincymer, Procedure and Evidence in International 

Arbitration, Kluwer Law International, 2012 

Wegen/Markert G. Wegen and L. Markert, 'Chapter V: Investment Arbitration -

Food for Thought on Fork-in-the-Road – A Clause Awakens 

from its Hibernation', in G. Zeiler , I. Welser , et al. (eds), 

Austrian Yearbook on International Arbitration 2010, Austrian 

Yearbook on International Arbitration, Vol. 2010 

Wortley 
B. A. Wortley, Expropriation in Public International Law, 1959 

Zweigert/Drobnig K. Zweigert, U. Drobnig, International Encyclopedia of 

Comparative Law, vol. XVI (Brill 1983) 



xiv 

 

INDEX OF ABBREVIATIONS 

 

¶/ ¶¶ Paragraph/paragraphs 

% Percent 

Answer Answer to Request for Arbitration dated 29 January 2018 

BIT  Agreement Between the Republic of Ticadia and the Republic of 

Kronos for the Promotion and Reciprocal Protection of 

Investments dated 30 June 1995 

CEO Chief Executive Officer 

Claimant Fenoscadia Limited  

Concession Agreement Concession Agreement between Republic of Kronos and 

Fenoscadia Limited dated 1 June 2000 (Exhibit 2) 

Contracting Party  Party to the BIT  

Decree Presidential Decree No. 2424 dated 7 September 2016 (Exhibit 5) 

Facts Statement of Uncontested Facts 

Hague Convention Hague Convention Concerning the Recognition of Legal 

Personality of Foreign Companies, in The Determination of the 

Nationality of Investors under Investment Protection Treaties 

Ibi The Republic of Ibi 

ICJ International Court of Justice 

ICSID  International Centre for Settlement of Investment Disputes 

ILC Draft ILC Draft Articles on Diplomatic Protection 

KEA Kronian Environmental Act dated 12 June 2015 



xv 

 

Kronos The Republic of Kronos, the Respondent in the present 

proceedings 

NAFTA North American Free Trade Agreement 

p/ pp Page/pages 

Parties Fenoscadia Limited and the Republic of Kronos 

PO1 Procedural Order No. 1 dated 8 June 2018 

PO2 Procedural Order No. 2 dated 26 June 2018 

PO3 Procedural Order No. 3 dated 30 August 2018 

Preamble Preamble of the BIT 

Request Request for Arbitration dated 10 November 2017 

Respondent The Republic of Kronos 

SCC Arbitration Institute Arbitration Institute of the Stockholm Chamber of Commerce 

SCC Rules Arbitration Rules of the Arbitration Institute of the 65 Stockholm 

Chamber of Commerce, 2017 

Study Kronian Federal University, School of Environment and Climate 

Change, Study on Exploitation of Lindoro on Kronos’ Territory, 

May 15, 2016 (Exhibit 4) 

Ticadia The Republic of Ticadia, the contracting party to the Kronian-

Ticadian BIT 

Tribunal Arbitral tribunal constituted in this case 



xvi 

 

 

UNCITRAL United Nations Commission on International Trade Law  

UNCITRAL Arbitration 

Rules 

United Nations Commission on International Trade Law 

Arbitration Rules, 2010 

USD United States dollar 

VCLT Vienna Convention on the Law of Treaties 



1 

 

STATEMENT OF FACTS 

 

1. Fenoscadia Limited, Claimant in these proceedings, is an entity incorporated under the 

laws of Ticadia, where it has its registered office. Claimant is controlled by Ticadian 

private equity fund organised under Ticadian law. Claimant’s management is based in 

Ticadia, where the current CEO resides.  

2. In 1995, the Republic of Ticadia and the Republic of Kronos, Respondent in this case, 

concluded the BIT. 

3. In November 1998, Claimant won a public auction conducted by Respondent’s 

Government to acquire an exclusive right to exploit lindoro, a rare earth metal. Claimant 

won the auction as it offered the highest financial return.  

4. On 1 June 2000, Claimant concluded a Concession Agreement with Respondent. 

According to the Concession Agreement, Claimant was granted right to extract lindoro 

for 80 years and to own property on Claimant’s territory. In return, Claimant had to pay 

Respondent 22% of the monthly gross revenue and agreed that every two years, 

environmental inspections would be carried out.  

5. At that time, the Concession Agreement was the only legal act regulating the exploitation 

of lindoro. Claimant has been the only company to exploit lindoro on Respondent’s 

territory since its discovery. 

6. Claimant had an impact on the development of the area surrounding the location of 

lindoro’s exploitation. Claimant engaged local communities, created over 200 jobs for 

Respondent’s citizens and adopted measures for the correct disposal of waste.  

7. In 2010 and with strong support from Respondent’s Government, Claimant transferred 

and concentrated almost all of its mining activity in Kronos.  

8. In 2014, a Nationalist Party won the election in Kronos and commenced a hostile 

campaign against foreign investors. Due to this strategy, on 12 June 2015 Respondent’s 

Parliament passed the 2015 Kronian Environmental Act. The act, which granted 

Respondent’s President powers to intervene in business, was enacted in breach of law.  

9. On 15 May 2016, the Kronian Federal University published a study according to which 

the exploitation of lindoro allegedly could lead to coronary heart disease in workers and 

the inhabitants of the surrounding areas. The Study did not find a direct causal link 
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between the exploitation of lindoro and the alleged risk of disease. These revelations have 

not been confirmed in any other study. 

10. On 7 September 2016, Respondent’s President issued a Decree, quoting the study in 

justification. As a result, Respondent prohibited the exploitation of lindoro, terminated 

the Concession Agreement, revoked Claimant’s licences, and confiscated tonnes of 

Claimant’s lindoro. Claimant accumulated significant losses as it had to shut down its 

facilities. The incurred losses were not compensated. 

11. On 8 September 2016, Claimant filed a motion with Respondent’s courts requesting them 

to suspend the effects of the Decree pending negotiations with Respondent’s government. 

Claimant did not request Respondent’s court to examine possible breaches of the 

Concession Agreement or the BIT. After receiving an official statement that the Decree 

will not be revoked, Claimant withdrew its motion.  

12. In August 2017, a story about the creation of a new joint venture between a Kronian state-

owned company and an enterprise from Ibi to exploit lindoro was published. Ibi is a state 

linked to the Kronian Nationalist Party due to ideological similarities.  
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SUMMARY OF ARGUMENTS 

 

13. Jurisdiction. Claimant has standing to bring claims before Tribunal. First, Claimant is an 

investor within meaning of the BIT. Claimant is an entity of Ticadian nationality and the 

incorporation test, which determines its nationality, is fulfiled. In any case, Claimant is 

also Ticadian-controlled entity and has its effective seat in Ticadia. Second, Claimant 

made protected investment in Kronos pursuant to the definition of investment provided 

in the BIT. 

14. Claimant’s claims are admissible before Tribunal as the dispute submitted by Claimant 

to Respondent’s domestic court did not trigger the fork-in-the-road clause from Article 

11 BIT. Firstly, the dispute before Respondent’s domestic court was not an investment 

dispute. Second, the two disputes are different pursuant to the “triple identity” test as their 

parties, object and cause of action are different. In any case, even if Tribunal decides that 

“fundamental basis” test is applicable, the two disputes have a different fundamental 

basis. 

15. Merits. Respondent unlawfully expropriated Claimant’s investment and therefore is in 

breach of Article 7 BIT. First, Respondent not only introduced KEA and the Decree 

rendering Claimant’s investment redundant but also confiscated Claimant’s property. 

Second, expropriation was unlawful as measures introduced by Respondent fell outside 

public purpose, were discriminatory against Claimant’s investment and introduced in 

breach of due process of law. In addition, Respondent failed to pay due compensation. 

16. Respondent’s counterclaims are inadmissible before Tribunal. First, Claimant has never 

consented to admit Respondent’s counterclaims. The scope of the arbitration agreement 

in Article 11 BIT does not give Respondent standing to file claims. Additionally, SCC 

Rules cannot by themselves allow counterclaims to be asserted. Second, Article 9 BIT 

cannot be a source of Respondent’s counterclaims as it poses no obligation on Claimant.  

17. Finally, if Respondent asserted counterclaims based on Concession Agreement or its 

domestic law, such counterclaims would be inadmissible as they lack legal connection to 

the primary claim.  
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PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. CLAIMANT HAS STANDING TO BRING CLAIMS AGAINST RESPONDENT 

 

18. Despite Respondent’s efforts to preclude Tribunal from adjudicating its dispute with 

Claimant, all prerequisites necessary for Tribunal to consider the merits of this case have 

been satisfied. Claimant is an investor and its investment is a protected investment in the 

meaning of the BIT. Respondent’s assertions regarding the lack of admissibility of the 

case due to triggering the fork-in-the-road clause are also flawed. The Tribunal both has 

jurisdiction over the dispute and Claimant’s claims are admissible.  

19. According to Article 11(1) BIT, an investment dispute is: 

“a dispute between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to(…) (c) an alleged breach of any right conferred or created 

by this Agreement with respect to an investment”.  

20. Thus, according to the BIT, Tribunal is entitled to decide on Claimant’s claims if it is an 

investor and if its claims arise out of or relate to an investment. 

21. Both of these prerequisites are fulfilled as Claimant is an investor of Ticadia (A) and has 

made an investment in Kronos (B).  

 

A. Claimant is an investor from Ticadia  

 

22. Respondent alleges that Tribunal lacks jurisdiction over the dispute as Claimant is not an 

enterprise of Ticadian nationality and therefore is not an investor.1 These allegations 

should be dismissed. 

23. Pursuant to Article 1(4) BIT, the term “investor” includes: 

“a Contracting Party, or a person or an enterprise of a Contracting Party, that seeks 

to make, is making, or has made an investment in the other Contracting Party's 

territory.” 

                                                 
1 Answer, ¶¶2–4. 
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24. The term “enterprise of Contracting Party” indicates that the nationality of the company 

is the basis for determining whether a juridical person is a protected investor under the 

BIT.2 

25. In this case, contrary to Respondent’s allegations, the BIT neither requires the investor to 

be controlled by Contracting Party’s nationals nor to have an effective seat in Contracting 

Party’s territory.3 Therefore, Claimant’s incorporation in Ticadia determines its 

nationality (i). In any case, Claimant is Ticadian-controlled and has its effective seat in 

Ticadia (ii). 

 

i) Claimant’s incorporation in Ticadia determines its nationality  

 

26. Claimant’s nationality should be determined by the incorporation test as the Parties have 

not expressly stipulated any other relevant nationality test.  

27. To determine a company’s nationality, tribunals first apply the criteria of nationality 

stipulated in an investment treaty. In this case, the BIT requires Claimant only to be a 

national or enterprise of Contracting Party of the BIT.4 According to customary 

international law, the nationality of juridical persons is determined by laws under which 

the company is incorporated and laws governing the territory in which it has its registered 

office.5 It is widely accepted that those two criteria may constitute an incorporation test.6  

28. Tribunal should not apply unstipulated requirements which can restrict the protection of 

investors.7 In particular, an entity does not need to have a genuine and effective link with 

the country of incorporation to hold its nationality. This position is supported by landmark 

cases such as Barcelona Traction, Diallo and Guinea.8 

29. In addition, the nationality of corporation should be assessed in the light of Article 31 

VCLT and thus within the object and purpose of a treaty. The object and purpose of 

                                                 
2 Oxford Handbook, p. 69. 
3 Answer, ¶¶2–4. 
4 BIT, Article 1(4). 
5 Dolzer/Schreuer, p. 47; Schreuer, p. 278; Aleksandrov, p. 35; Astorga, p. 446; SOABI, ¶29. 
6 Orascom, ¶289. Amco, ¶14; SOABI, ¶29; ILC Draft, Article 9(1). 
7 Gold Reserve, ¶244; Saluka II, ¶241; Yukos, ¶415. 
8 Sornarajah, p. 324. 
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investment treaty is in general enshrined in its preamble.9 The SGS and Tokios Tokeles 

tribunals indicated that whenever preamble expresses that the intent of parties was to: 

increase economic cooperation, promote investment and create favourable conditions for 

investments, investment treaty should be interpreted as granting broad protection to 

investments.10 The incorporation test is the most favourable to investors as it does not 

impose the requirements of additional substantial links with the country of incorporation. 

30. Alternative tests, referring to control over the company and effective seat apply only when 

investment treaty expressly refers to those criteria.11 In TSA, Amco and Pey Casado, 

tribunals established that whenever investor is only required to possess “the nationality 

of a contracting state”, the two generally accepted criteria of the place of incorporation or 

the seat of the corporation apply.12  

31. In addition, in the absence of a relevant test in the applicable treaty, an incorporation test 

can be found insufficient to determine corporation’s nationality only in the case of fraud. 

Such fraud takes place when investment assets are instrumentally transferred after the 

emergence of a dispute or when a company is a shell without any connection to the 

country of incorporation.13 

32. Pursuant to Article 1(4) BIT, for an investor to gain protection, it is only required that the 

investor should be a national of the other Contracting Party. There are no additional 

requirements necessary for the Tribunal to find an entity a national of Ticadia.14 Hence, 

for the purpose of these proceedings, Claimant must fulfil the incorporation test to be 

found a national of Ticadia. This test is fulfilled as Claimant is a company incorporated 

in Ticadia in accordance with Ticadian law and with its registered office in Ticadia.15  

33. In addition, in the Preamble, the Parties expressed that the purpose of the BIT is to 

promote economic cooperation regarding investments and to protect the investments.16 

This reinforces the conclusion that applying the incorporation theory to determine the 

                                                 
9 Tokios Tokeles, ¶31; SGS, ¶116. 
10 Tokios Tokeles, ¶31; SGS, ¶116. 
11 Dolzer/Schreuer, p. 47; Autopista, ¶107; Mobil, ¶157; Broches, p. 136. 
12 TSA, ¶144; Pey Casado, ¶549; Amco, ¶14.  
13 Charanne, ¶415. 
14 Article 1(4) BIT 
15 Facts, ¶6. 
16 BIT, Preamble. 
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nationality of investors reflects Contracting Parties’ intention to act in favour of granting 

broad protection to investors and investments. 

34. Claimant did not transfer investment assets after the emergence of a dispute, rendering 

Respondent’s allegations of treaty-shopping unsubstantiated. In addition, Claimant was 

not a shell company set up merely to soak up legal benefits of organising itself in Ticadia. 

Claimant actively operated its business in Ticadia until 2010 and its further concentration 

on operations in Respondent’s state was a purely business-oriented decision.17  

35. Therefore, the incorporation test is sufficient to determine Claimant’s nationality and 

Claimant is an investor under the BIT.  

 

ii) In any event, Claimant is Ticadian-controlled and has its effective seat in 

Ticadia 

 

36. Claimant’s primary submission is that the test of nationality determining Claimant falling 

within the scope of the BIT’s definition of investment is the incorporation test. However, 

even if Tribunal was to follow Respondent’s argument and apply an alternative test of 

control to decide on its jurisdiction to consider Claimant’s claims on the merits, Claimant 

also fulfils the prerequisites of this test.  

37. A definition of control is not provided in international law. In previous arbitration cases, 

tribunals established that the control requirement is met when a company is controlled by 

a majority shareholder.18 By reference to the Draft OECD, which may be considered as a 

summary of international practice, the threshold of control is met at 50% of ownership or 

voting power in a company.19 This position was also supported in the Perenco case.20  

38. In addition, a factor considered in establishing control is the effective seat, which is 

thought to be a place of effective management.21 In AFT, the tribunal stated that effective 

                                                 
17 Facts, ¶12. 
18 Occidental, ¶104; Caratube, ¶271; Aguas del Tunari, ¶232. 
19 Draft OECD. 
20 Perenco, ¶73. 
21 Tenaris, ¶290. 



8 

 

centre of administration was based on the place where board of directors or shareholders 

regularly met and where the main management was located.22 

39. Respondent alleged that Kronian nationals exercise effective control over Claimant and 

that Claimant merely keeps formal ties with Ticadia, and therefore Claimant should be 

considered a Kronian national.23 However, these allegations have no basis in the facts 

concerning Claimant’s ownership profile and factual operations.  

40. Since 2012, 65% of shares in Claimant have belonged to a private equity fund from 

Ticadia and only 35% have belonged to Respondent’s nationals.24 All business 

management formalities are conducted in Ticadia, such as most meetings of the board of 

directors.25 In addition, Claimant’s CEO resides in Ticadia.26  

41. In conclusion, although the criterion of control is inapplicable in this case, private equity 

from Ticadia exercises effective control over Claimant as it holds over 50% of shares in 

the company. In addition, Claimant has its effective seat in Ticadia as shareholders’ 

meetings are held in Ticadia and Claimant’s CEO resides there. Therefore, Claimant 

cannot be deemed a shell company under Kronian control. Thus, in any case Claimant 

fulfils the requirements necessary for finding it an investor within the meaning granted to 

the term in BIT. 

 

B. Claimant made an investment in Kronos  

 

42. Article 1(1) BIT provides an exhaustive but broad definition of “investment” which 

includes concessions and: 

(h) any other tangible or intangible, movable or immovable, property and related 

property rights acquired in the expectation of or used for the purpose of economic 

benefit or other business purpose” 

43. This definition reflects the “unity of investment theory” according to which an investment 

is one project, where specific elements or transactions are not considered.27  

                                                 
22 AFT, ¶217. 
23 ILC Draft, Article 9. 
24 Facts, ¶6. 
25 Facts, ¶12. 
26 Facts, ¶12. 
27 Koch Minerals, ¶6.39; Ambiente Ufficio, ¶428; Enron, ¶70; Schreuer, p. 108. 
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44. The unity doctrine is particularly applicable in the mining industry, where an investment 

consists of several interrelated economic activities which step by step lead to 

implementation of mining activity.28 The core element in mining activity is a 

concession.29 Mining investment also comprises of tangible assets associated to a contract 

and intangible assets such as the right to mine and environmental licences.30 

45. According to the Concession Agreement, Claimant owned property on Respondent’s 

territory and was granted a concession and the necessary environmental licences to 

exploit lindoro (the right to mine). Claimant also possessed facilities for the exploitation 

of lindoro and stocks of lindoro metal stored in Claimant’s facilities.  

46. Thus, Claimant’s investment consisted of concessions granted in the Concession 

Agreement and tangible assets such as: property on Respondent’s territory, facilities for 

the exploitation of lindoro and lindoro metal stored in Claimant’s facilities. Claimant’s 

investment also included environmental licences. All of the above-mentioned elements 

were covered by the definition of investment enshrined in Article 1(1) BIT. 

47. In conclusion, Claimant is an investor of Ticadia, which has made a protected investment 

as defined in the BIT. Hence, Tribunal has jurisdiction to decide on the merits of 

Claimant’s claims.  

 

II. CLAIMANT’S CLAIMS ARE ADMISSIBLE  

 

48. Contrary to Respondent’s assertions, Claimant’s claims are admissible. Respondent 

alleges that Claimant’s claims are inadmissible due to the court proceedings initiated by 

Claimant before Respondent’s national courts. Respondent asserts that this action 

triggered the application of a “fork-in-the-road” clause contained in Article 11 BIT. These 

allegations are unsubstantiated and Tribunal should disregard them. 

49. Under Article 11(2) BIT, an investor can choose to submit an investment dispute to the 

domestic courts or administrative tribunals of Contracting Party or to arbitration under 

                                                 
28 Koch Minerals, ¶6.39; Bear Creek, ¶296. 
29 Bear Creek, ¶296. 
30 Scherer, ¶6.03, ¶¶6.20–6.25. 
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SCC Rules. Pursuant to Article 11(3) BIT, an investor cannot submit a dispute to 

arbitration if it brought an investment dispute before the domestic courts.  

50. In this case, however, Claimant did not submit an investment dispute to the domestic 

courts. The dispute submitted by Claimant to the domestic court of Respondent regarded 

the interim measures towards the effects of the Decree. Claimant did not have any choice 

as to the forum of the request to suspend the effectiveness of the Decree as this claim had 

to be submitted before the domestic courts (A). 

51. In any case, Claimant’s claims would only be inadmissible if the disputes before the 

domestic courts and the Tribunal were the same. 31
 The disputes before the domestic court 

and the Tribunal are not identical under the triple identity test (B). In addition, the 

fundamental basis of the claims before the domestic courts and the Tribunal are different 

(C).  

 

A. The dispute before the domestic court was not an investment dispute 

 

52. The fork-in-the-road clause enshrined in Article 11 BIT specifies that to bar claims before 

an international arbitral tribunal, an “investment dispute” needs to be directed to a 

domestic forum. Pursuant to Article 11(1) BIT, an investment dispute is a dispute between 

a Contracting Party and an investor of the other Contracting Party arising out of or relating 

to an investment agreement, an investment authorisation or an alleged breach of rights 

created by the BIT regarding an investment. 

53. Tribunal should dismiss Respondent’s objection to admissibility of Claimant’s claims as 

Claimant did not submit the investment dispute to the domestic courts. Claimant’s claims 

before the domestic court focused on obtaining a suspension of the Decree, were based 

on Respondent’s domestic law and could only be submitted before Respondent’s 

domestic courts. 

54. The purpose of the fork-in-the-road clause is to provide a claimant with a choice between 

the respondent state’s domestic courts and international arbitration.32 However, actions 

                                                 
31 Dolzer/Schreuer, p. 267; Schreuer III, p. 78; Schreuer II, p. 248; Toto, ¶211; Genin, ¶330; 

Khan Resources, ¶388; Occidental, ¶52.  
32 Douglas, ¶319; Schreuer III, p. 78; Occidental, ¶60. 
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before domestic courts which are aimed at opposing a state’s legislation are not 

“investment disputes” pursuant to BITs and cannot constitute an irrevocable choice of 

forum.33  

55. Additionally, the application of fork-in-the-road provisions should not limit an investor’s 

access to defensive actions against a state’s injustice.34 Investor should have the right to 

combat a state’s administrative actions before investment treaty itself is breached.35 

However, such choice of forum should be a free decision of Claimant and should not be 

imposed “under duress”.36 

56. In Middle East, claimant’s property was seized by the host state and auctioned.37 That 

claimant submitted a motion to a domestic court, in which it claimed nullity of the auction 

under Egyptian law.38 Before an international tribunal, the claimant claimed that the 

respondent expropriated its investment and raised investment treaty as the basis for its 

claim.39 The tribunal ruled that when an investor challenges the validity of a state’s action 

before a domestic court, it does not constitute an irrevocable choice of forum.40 This is 

because such action before a domestic court is not an investment dispute as it does not 

concern the host state’s obligations under the investment treaty but only the validity of its 

actions under domestic law.41  

57. Similarly, in Genin, the investor attempted to overrule a national bank’s decision in the 

domestic courts of the host state while before the international tribunal, the claimant 

claimed a breach of the relevant investment treaty.42 According to the Genin tribunal, it 

is obvious that a challenge of a national bank’s decision could be filed only before the 

domestic courts.43 The tribunal then found that the dispute regarding the validity of a 

domestic decision cannot constitute an investment dispute and bar the claimant from 

bringing claims before an international tribunal.44 

                                                 
33 Douglas, ¶324; MacLachlan, p. 396; Genin, ¶332; Middle East, ¶71. 
34 Schreuer II, p. 249. 
35 Schreuer II, p. 249. 
36 Occidental, ¶60. 
37 Middle East, ¶70. 
38 Middle East, ¶71. 
39 Middle East, ¶¶1-5. 
40 Middle East, ¶71. 
41 Middle East, ¶71. 
42 Genin, ¶331. 
43 Genin, ¶332. 
44 Genin, ¶332. 
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58. In Occidental, the respondent state issued a decision under its tax law which was directed 

at the claimant.45 The investor submitted a claim to a domestic court seeking to declare 

the decision inconsistent with the host state’s tax law while before an international 

tribunal the investor claimed a breach of its rights under the investment treaty.46 In 

Occidental, the tribunal held that proceedings before local courts regarding rights under 

domestic law cannot create a treaty-based investment dispute.47  

59. Additionally, pursuant to the respondent’s tax law in Occidental, the investor had only 20 

days to challenge the decision.48 If the investor had chosen not to submit the challenge, 

the decision would have become final and binding.49 The Occidental tribunal decided that 

claimant did not have a real choice to select a forum to pursue its claims.50 Even if the 

investor had initiated international arbitration promptly, it would have lost its right to 

contest the decision based on the tax law.51 

60. In this case, Respondent issued an expropriation Decree which essentially destroyed 

Claimant’s business. The Decree prohibited the exploitation of lindoro, revoked 

Claimant’s licences and terminated the Concession Agreement.52 Additionally, the 

Decree entered into force only five days after it was issued.53 Claimant, in fear for its 

business, filed a motion seeking to suspend the effects of the Decree only one day after it 

was issued.54  

61. Claimant’s motion, however, was based on Kronian law, and was aimed at suspending 

the effects of the Decree and declaring it unconstitutional.55 The motion did not relate to 

a revocation of the Concession Agreement and did not attempt to invoke Respondent’s 

obligations under the BIT.56 Therefore, the dispute initiated by Claimant’s motion to the 

domestic courts cannot constitute an investment dispute as defined in Article 11 BIT.  

                                                 
45 Occidental, ¶46. 
46 Occidental, ¶46. 
47 Occidental, ¶58. 
48 Occidental, ¶35. 
49 Occidental, ¶60. 
50 Occidental, ¶61. 
51 Occidental, ¶61. 
52 Facts, ¶23. 
53 Facts, ¶23. 
54 Facts, ¶25 
55 PO3, ¶2. 
56 Facts, ¶25-26; PO3, ¶2. 
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62. Additionally, Claimant was not given any real choice in selecting a forum to pursue its 

claims. The Decree’s entry into force would essentially destroy Claimant’s business in 

Kronos. As the Decree was to enter into force only five days after its publication, 

Claimant’s only resort was to instantly seek its suspension or invalidation in Respondent’s 

domestic courts.  

63. Therefore, Claimant’s claims should be deemed admissible before the Tribunal as 

Claimant did not submit an investment dispute to the domestic courts. Additionally, its 

motion to suspend the Decree could not have been submitted in a different forum than 

Respondent’s domestic courts. 

 

B. The parties, object and cause of action of the two disputes are different 

 

64. Fork-in-the-road clauses offer investors a choice between international arbitration and the 

respondent state’s domestic courts.57 Such provisions may exclude the admissibility of an 

investor’s claims before international arbitral tribunals if an investor decides to direct the 

dispute to the domestic courts of the respondent state.58 However, to trigger a fork-in-the-

road clause, it is not enough merely to appear before the domestic court of the respondent 

state.59 The dispute submitted to a domestic court must be the same as the one submitted 

to investment treaty tribunal.60   

65. To assess whether disputes are identical, the ICJ applies test stemming from customary 

international law called the “triple identity” test.61 Investment treaty tribunals have 

consistently selected triple identity test as applicable when evaluating the effectiveness 

of fork-in-the-road clauses.62 According to this test, Claimant’s claims are not admissible 

only if there is the same identity of the parties, object of the dispute and cause of action 

                                                 
57 MacLachlan, p. 393; Schreuer II, pp. 239–240. 
58 MacLachlan, p. 393; Dolzer/Schreuer, p. 267; Douglas, ¶319. 
59 Dolzer/Schreuer, p. 267; Schreuer III, p. 78. 
60 Dolzer/Schreuer, p. 267; Schreuer III, p. 78; Schreuer II, p. 248. 
61 Friedman, pp. 560-562. 
62 Maffezini, ¶¶54–64; Occidental, ¶52; Toto, ¶¶211; Genin, ¶330; Khan Resources, ¶390;  

Lauder, ¶¶163–166; CMS, ¶80; Azurix, ¶¶88–91; Pan American, ¶¶154–157.  
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in the proceedings before the international tribunal and before national court.63 These 

prerequisites have to be fulfilled cumulatively.64  

66. In this case, the disputes before the domestic court and before Tribunal are not identical. 

First, Respondent was not a party to the dispute before the domestic court (i). Second, the 

object of the two disputes was different (ii). Third, the cause of action of Claimant’s 

claims before the domestic court was different (iii). 

 

i) Respondent was not a party to the dispute before the domestic court 

 

67. Respondent was not a party in the proceedings before the domestic court. Before the 

domestic courts of Kronos, Claimant initiated proceedings aimed at suspending the 

effects of the Decree and its invalidation stemming from its violation of Respondent’s 

domestic law. However, Claimant never sued Respondent itself. Therefore, there is no 

identity of the parties before both forums.  

68. A fork-in-the-road clause cannot be triggered if the parties in the proceedings before 

domestic courts and international tribunal are not identical.65 In Lauder, the entity 

controlled by the claimant initiated a series of proceedings directed against the state’s 

subsidiaries before commencement of arbitration.66 Before the domestic courts, the entity 

controlled by the claimant based its claims against private companies on the licence 

granted by the agency of the host state, whereas before the investment tribunal, the 

claimant raised claims based on the investment treaty against the host state itself.67 The 

Lauder tribunal ruled that there was no identity of the parties and stressed that the host 

state itself was not a respondent in either of the domestic proceedings.68 

69. Similarly, in Azurix, a subsidiary of the investor filed a series of administrative appeals 

before the investor resorted to international arbitration.69 Before the administrative courts, 

an affiliate of the investor sought to declare the host state’s decree invalid and did not sue 

                                                 
63 Schreuer II, p. 248; Toto, ¶211; Azurix, ¶89; Occidental, ¶52. 
64 Dolzer/Schreuer, p. 267; Schreuer II, p. 248; Friedman, p. 549. 
65 Schreuer II, p. 248; Wegen/Markert, p. 288; Enron, ¶97; CMS, ¶¶77-82; Azurix, ¶88; Chevron, ¶198; 

Toto, ¶¶203–217; Pan American, ¶¶155–157. 
66 Lauder, ¶163. 
67 Lauder, ¶¶160–164. 
68 Lauder, ¶163. 
69 Azurix, ¶86. 



15 

 

the host state itself.70 Before the international tribunal, the investor claimed a breach of 

the investment treaty and the lack of compensation against the host state itself.71 The 

Azurix tribunal ruled that there was no identity of the parties as the host state itself was 

not a party to the dispute before the domestic court.72  

70. In this case, Claimant submitted its motion to Respondent’s domestic court to obtain an 

injunction to suspend the effects of the Decree on a provisional basis and to declare the 

Decree unconstitutional.73 Claimant therefore challenged only the effects of the Decree 

and did not claim any compensation from Respondent itself.74 Respondent therefore was 

not a party to the dispute before domestic courts.  

71. For this reason only, Claimant’s claims are admissible before the Tribunal as there is no 

identity of the parties in proceedings before Kronian courts and in proceedings before 

Tribunal. 

 

ii) Object of the two disputes is different 

 

72. Claimant’s claims are admissible before Tribunal as the object of Claimant’s claims 

before the Kronian court is different from the object of the claims before the Tribunal. 

Before the Kronian court, Claimant sought an injunction to suspend the effects of the 

Decree, whereas before the Tribunal, Claimant seeks to obtain compensation for damages 

caused by the expropriation of Claimant’s investment. 

73. An investor’s claim is inadmissible only if its object before the domestic court and before 

international tribunal is the same.75 If an investor challenges local legislation before a 

domestic court, the object of such claim is different from the object of its claims in 

international arbitration based exclusively on BIT.76 

                                                 
70 Azurix, ¶86. 
71 Azurix, ¶¶1-5. 
72 Azurix, ¶90. 
73 Facts, ¶25; PO2, ¶3. 
74 Facts, ¶25; PO2, ¶3. 
75 Schreuer II, p. 248; Douglas, ¶324. 
76 Douglas, ¶324; Middle East ¶71; Occidental, ¶¶62–63. 
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74. The Occidental tribunal considered a situation where the investor submitted a claim to 

domestic court seeking to declare local law inconsistent with host state’s tax law.77 In its 

request for arbitration however, investor claimed that the disputed legislation breached 

the host state’s obligation under the relevant investment treaty.78 The Occidental tribunal 

decided that when claim before international tribunal was based on the question of the 

claimant’s rights under the investment treaty and an action before domestic court was 

founded on the question of the legality of the legislation under local law, the “nature of 

disputes” was different.79  

75. In Enron, the investor sought remedies concerning tax measures before domestic courts 

while before an international tribunal, it raised a breach of its rights under the relevant 

investment treaty.80 The tribunal held that the investor’s actions before the domestic 

courts were taken in defence against tax measures.81 For this reason, the Enron tribunal 

ruled that domestic claims are separate from investment treaty claims raised before an 

international tribunal and cannot lead to an irrevocable choice of forum.82 

76. Similarly, in Khan Resources, the investor attempted to challenge an administrative 

decision in the host state’s domestic courts.83 However, the investor did not seek any form 

of compensation.84 Before the international tribunal, the investor raised a breach of its 

rights under the Energy Charter Treaty and sought compensation for the loss of its 

investment.85 The Khan Resources tribunal held that “this goal could not have been 

achieved” before the host state’s domestic courts and therefore found the object of the 

two disputes different.86  

77. In these proceedings, similarly to the facts of the cases quoted above, Claimant’ actions 

were taken as a defence against the Decree. As negotiations with Respondent were 

                                                 
77 Occidental, ¶46. 
78 Occidental, ¶20. 
79 Occidental, ¶¶62–63. 
80 Enron, ¶95. 
81 Enron, ¶98 
82 Enron, ¶98. 
83 Khan Resources, ¶395. 
84 Khan Resources, ¶395. 
85 Khan Resources, ¶395. 
86 Khan Resources, ¶395. 
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pending, Claimant had to seek injunction to suspend the effects of the Decree.87 Claimant 

also questioned the legality of the Decree.88  

78. However, the object of Claimant’s claims before the Kronian courts was never to receive 

compensation for damages as the proceedings for setting aside a presidential decree “do 

not contemplate any order for compensation”.89 Claiming compensation would have only 

been possible in a separate civil action.90 However, Claimant did not initiate such 

proceedings.91  

79. Claimant’s lawsuit aimed at obtaining an injunction to suspend the effects of the Decree 

and hold it unconstitutional cannot be seen as having the same object as its claims before 

the Tribunal. For this reason, Claimant’s claims before the domestic court and the 

Tribunal are not identical and should be deemed admissible before the Tribunal. 

 

iii) Cause of action of the two disputes is different 

 

80. The third and final prerequisite for the claims to be identical is the identity of the cause 

of actions in both domestic proceedings and the proceedings before the international 

tribunal.92 This prerequisite is also not fulfilled. Claims submitted by Claimant before the 

Kronian courts have a different cause of action than the present one as Claimant’s lawsuit 

before the domestic court was not based on the provisions of the BIT.  

81. There is no identity of cause of action if the dispute before the domestic court does not 

seek to establish a breach of the investor’s rights under the investment treaty.93  

82. In Khan Resources, an affiliate of the investor challenged the administrative decision on 

the basis of the respondent’s domestic law.94 However, before the international tribunal, 

the investor itself raised claims stemming directly from the Energy Charter Treaty against 

the host state.95 The Khan Resources tribunal decided that the cause of action of these 

                                                 
87 Facts, ¶25. 
88 PO2, ¶3. 
89 PO3, ¶2. 
90 PO3, ¶3. 
91 Facts, ¶26; PO3, ¶3. 
92 Dolzer/Schreuer, p. 267; Schreuer II, p. 248. 
93 MacLachlan, pp. 396-397; Schreuer II, p. 248; Genin, ¶332; CMS, ¶80; Azurix, ¶89. 
94 Khan Resources, ¶394. 
95 Khan Resources, ¶394. 
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claims was different.96 For this reason, the tribunal decided that it was not the case where 

the investor attempted to litigate the same claim in a different forum because it was not 

satisfied with the results of domestic litigation.97 

83. In Genin, the tribunal considered whether claims submitted to a domestic court which 

related to the validity of the revocation of the claimants’ licence have the same cause of 

action as those raised before the international tribunal concerning the breach of investor's 

rights under the relevant investment treaty.98 The Genin tribunal held that the claimants’ 

claims before the domestic court aimed at the invalidation of a national bank’s decision 

on the basis of national law can only been litigated in a national court.99 For this reason, 

causes of action of claims before domestic courts and before an international tribunal 

based on the investment are different.100  

84. In this case, Claimant also initiated a dispute which could be only litigated before a 

domestic court. Claimant sought to suspend the effect of the Decree and to do so it relied 

only on remedies to which it was entitled under Respondent’s domestic law and its 

constitution.101 At no point did Claimant invoke the dispute resolution clause from the 

BIT.102  

85. In contrast, in proceedings before the Tribunal, Claimant expressly invokes provisions 

from the BIT and not the breach of Respondent’s domestic laws.103 Cause of action for 

claims before the Tribunal is Respondent’s breach of Article 7 BIT.104  

86. Therefore, the cause of action of the domestic dispute and the dispute before the Tribunal 

is different, similar as in the case of the parties of the dispute and its object. Hence, 

Claimant’s claims are admissible before the Tribunal because none of the prerequisites 

of the triple identity test are fulfilled.  

 

                                                 
96 Khan Resources, ¶394. 
97 Khan Resources, ¶394. 
98 Genin, ¶319, ¶332.  
99 Genin, ¶331. 
100 Genin, ¶¶331-332. 
101 PO3, ¶2. 
102 Facts, ¶25; PO2, ¶3. 
103 Request, ¶3. 
104 Request, ¶21. 
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C. The fundamental basis of the two disputes is different  

 

87. Claimant has already demonstrated that the triple identity test is applicable and its 

prerequisites are not fulfilled. However, out of prudence, in case the Tribunal decides that 

the “fundamental basis” test is applicable, it also does not back Respondent’s assertion 

regarding the admissibility as the dispute before the domestic court has a different 

fundamental basis than the claims submitted to arbitration.  

88. According to the “fundamental basis” test, claims are inadmissible only if they stem from 

the same “fundamental basis” and seek the same relief.105  

89. The fundamental basis test was so far successfully applied only in three publicly available 

investor-state arbitration cases: Pantechniki, H&H Enterprises and Supervision. 

However, in these cases, the facts and the situation were significantly different from this 

case. In the cited cases, the claimants sought the same relief for the same damage caused 

by the same action by the public authorities as in the domestic proceedings. This is not 

the case in this dispute. 

90. In Pantechniki, the tribunal held that the “fundamental basis” was the “normative source” 

of both disputes (the legal basis of the claim).106 In turn, in H&H Enterprises, the tribunal 

found that the “fundamental basis” was in fact the “subject matter of the dispute”, without 

defining the term.107 The Supervision tribunal defined “fundamental basis” as “the same 

normative source”, and “pursuit of the same aim”.108 

91. In the cases of Pantechniki, H&H Enterprises and Supervision, the claimants brought to 

investment treaty arbitration claims based on the host state’s interference with contracts 

concluded between the claimants and a state entity.109 The claims related to breaches of 

those contracts had been litigated earlier in the national courts and the investors lost.110 

Consequently, the tribunals found that it had to be determined whether an investment 

treaty claim had an autonomous existence outside the contracts, ie whether the breach of 

contract was not the only violation that led the claimants to submit the case to the arbitral 
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106 Pantechniki, ¶62. 
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tribunal.111 The tribunals founds that the local disputes and investment treaty disputes 

arose out of the same entitlement and before both forums, the claimants adopted the same 

fundamental basis against the same actions of the host state’s entities.112 Therefore, the 

tribunals found that if jurisdiction in the investment treaty claim was not barred, the 

claimants would simply be litigating their case twice, but before different forums as they 

were not satisfied with the outcome of the domestic litigation.113  

92. The tribunals in Pantechniki, H&H Enterprises and Supervision applied the fundamental 

basis test to trigger the fork-in-the-road provision, as they found that the triple identity 

test in these cases would defeat the purpose of the BIT, which is to ensure that the same 

dispute is not litigated in two different forums.114 

93. In this case, Claimant is not trying to litigate its case in two different forums. Claimant’s 

motion to the Kronian domestic court was aimed at receiving an injunction to suspend the 

effects of the Decree on a provisional basis.115 Claimant also sought to declare the Decree 

unconstitutional and enacted in violation of due process.116 In its lawsuit, Claimant did 

not seek compensation for damages, nor did it assert breach of contract.117 Additionally, 

after Claimant had learned that Respondent would not suspend the Decree, it withdrew 

its motion as it found that further attempts in the domestic courts would be futile.118 

94. Claimant’s submission to domestic court and initiation of investment treaty arbitration 

may stem from the same factual predicates, but the legal basis of the claims, their subject 

matter, and relief sought in these two different disputes are fundamentally different. 

Therefore, Claimant’s claims in these proceedings have a fundamentally different basis 

than the claims before the domestic court and should be admitted before the Tribunal. 
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PART TWO: MERITS 

 

III. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S 

INVESTMENT 

 

95. By adopting the KEA, issuing the Decree and confiscating lindoro that had already been 

excavated, Respondent destroyed Claimant’s business in Kronos, thus expropriating 

Claimant’s investment (A).  

96. The expropriation of Claimant’s investment was done for no public purpose, was 

discriminatory against Claimant’s investment and introduced in breach of due process of 

law. In addition, Respondent failed to pay due compensation. Hence, expropriation was 

unlawful and Respondent is in breach of Article 7 BIT (B). 

 

A. Respondent expropriated Claimant’s investment 

 

97. The adoption of the KEA and the Decree not only deprived Claimant of the ability to 

conduct business in Kronos but also resulted in unlawful confiscation of excavated 

lindoro. Hence, Respondent expropriated Claimant’s investment and therefore breached 

the BIT.  

98. Expropriation is the most severe form of interference with property.119 It is defined as 

deliberate appropriation of both tangible and intangible assets by the state.120 

99. According to the “sole effect doctrine” introduced by international tribunals, to determine 

whether expropriation occurred, only the effect of regulations introduced by the state on 

the investment should be taken into account.121 Expropriation occurs when a state applies 

measures that are unreasonable, disproportionate and intrusive enough to make further 

                                                 
119 Dolzer/Schreuer, p. 98. 
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investment impossible or useless.122 This happens irrespective of the fact that legal title 

to the property formally remained with the original owner.123 

100. The intention of the government is less important than the consequences of the adoption 

of the measures on the owner of property.124 Furthermore, if a state prevents the investor 

from pursuing its approved project, such action amounts to constructive expropriation of 

the investor’s contractual rights.125  

101. In addition, depravation of rights or assets must be permanent.126 Deprivation of rights or 

assets is permanent when it is irreversible and causes substantial consequences for 

deprived party.127  

102. Expropriation can be direct and indirect. Direct expropriation is an act of deprivation of 

both tangible and intangible assets as it is an open taking of foreign property.128 Indirect 

expropriation occurs when the host state interferes with the rights of the foreign investor 

without formally taking its property.129 At face value, the host state undertakes non-

expropriation measures, but they result in unprofitability of the investment.130 

103. In the circumstances of this case, Respondent expropriated Claimant’s investment both 

directly and indirectly.  

104. First, Respondent unlawfully confiscated lindoro, which Claimant had already excavated 

and stored. Second, by adopting the KEA and Decree, Respondent prevented Claimant 

from continuing further excavation which was the sole purpose of the investment, causing 

its irreparable, permanent destruction.  

105. On 12 June 2015, Respondent’s Parliament passed the KEA, granting ample powers to 

Respondent’s President to intervene in the area covering Claimant’s investment. On 7 
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September 2016, Respondent’s President issued the Decree which prohibited the 

exploitation of lindoro in Respondent’s entire territory.131  

106. The adoption of the Decree resulted in the immediate and irrevocable termination of the 

licences and concessions concerning the exploitation of lindoro, including the Concession 

Agreement.132 Claimant was the only company to hold such licence.133 

107. The circumstances immediately rendered Claimant’s property in Respondent’s territory 

redundant. Claimant was forced to dismiss employees and close all of the facilities as the 

sole aim of Claimant’s business had been nullified.134 Further, cessation of Claimant’s 

business resulted in Claimant’s inability to fulfil its contractual obligations with 

purchasers and suppliers.135 

108. Furthermore, on 14 September 2017 lindoro stored in Claimant’s facilities was 

confiscated by Respondent’s officials, including that which had already been prepared for 

export.136 This action was undertaken pursuant to Article 4 of the Decree, which states 

that “all of the lindoro shall be seized”.137 Respondent did not contest the fact of lindoro’s 

confiscation in its Answer.138 

109. In conclusion, Respondent expropriated Claimant’s investment in two separate ways. 

First, by confiscating the excavated lindoro. Second, by passing the KEA and Decree that 

terminated Claimant’s activities in the region by prohibiting the exploitation of lindoro, 

therefore rendering Claimant’s Investment useless. 

 

B. Expropriation was unlawful 

 

110. Pursuant to Article 7 BIT, expropriation is lawful only if it cumulatively fulfils four 

prerequisites: the act must be done for a public purpose (i), in a non-discriminatory 
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manner (ii), applied on the basis of law enacted in due process (iii) and adequate 

compensation should be provided in return (iv).  

111. Respondent’s actions fail to meet all four of the prerequisites. 

 

i) Respondent’s expropriation measures were introduced for no public purpose 

 

112. Respondent cannot convincingly argue that its regulations legitimately pursue a public 

purpose. 

113. In considering whether state measures serve a public purpose, tribunals primarily examine 

whether a state action promotes general welfare, understood as protection by the state of 

its safety, environment, health and other welfare interests of society.139 The understanding 

of public purpose has been examined by investment tribunals in numerous cases. 

114. For example, in Sea-Land the tribunal considered as determinative whether the target of 

the host state’s legislation was the investor itself.140  

115. In ADC, the tribunal stated that “a treaty requirement for a ‘public interest’ requires a 

genuine public interest”.141 Therefore, the ADC tribunal confirmed that in order for a 

measure to be a lawful regulatory measure, it has to, inter alia, serve the public interest.142  

116. Further, in BP, host state nationalised a foreign oil company and attempted to justify the 

taking with its anti-British policy.143 The BP tribunal held that the nationalisation was 

unlawful as it was an act of retaliation against foreign investor for purely extraneous 

political reasons and therefore was not undertaken for public purpose.144  

117. In this case, Respondent’s possible defence that the KEA and the Decree, both directed 

against Claimant’s investment, were introduced to protect citizens’ health and 

environment cannot be convincingly justified.  

118. Respondent did not act for a public purpose but fulfilled election promises. Respondent’s 

newly created government was created by a centre-left political party with a strong 
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nationalist political agenda.145 Alleged public purpose of the protection of citizens’ health 

and the environment was only a cover for achieving political goals. 

119. To target Claimant’s investment, Respondent adopted unclear and unjustified legislation: 

the KEA and the Decree. These acts were wilfully drafted with vague wording to leave 

significant leeway for Respondent’s nationalist government to meddle in the conduct of 

environmentally sensitive businesses on its territory.  

120. First, Respondent’s newly created government, unfavourable to Claimant, adopted the 

KEA in June 2015.146 This act gave Respondent the legal basis to take actions to protect 

the environment, but it did not give Respondent the right to take any action directly 

concerning Claimant’s investment. On the day the KEA was passed, the Ministry for 

Environmental Matters was created.147 One of the tasks performed by the newly created 

Ministry was to supervise Claimant’s business.148 

121. In October 2015, the Kronian University submitted a funding request, immediately after 

the Ministry released data concerning the increase in the concentration of toxic waste in 

the Rhea River.149 The funding for further investigation whether the exploitation of 

lindoro was causing diseases and damaging the environment was granted in November 

2015.150 

122. The university published the Study, which concluded that the contamination of the Rhea 

River allegedly resulted from mining lindoro, was published on 15 May 2016.151 The 

Study pointed out an alleged correlation between the exploitation of lindoro and 

microcephaly and coronary heart diseases. 152  

123. The conclusions of the Study are misguided for several reasons. 

124. First, in contrast to the conclusions of the Study, the correlation between the exploitation 

of lindoro and the number of cases of microcephaly and cardiovascular diseases is highly 
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questionable. Since the prohibition of the exploitation of lindoro, the number of disease 

cases has not significantly decreased.153 

125. Second, at least ten other different studies conducted by independent professional and 

renowned research centres and universities, carried out over the last five years, have 

pointed to a completely different possible reason behind the contamination of the Rhea 

River and the increase in the number of cases of microcephaly and coronary heart 

diseases.154 Importantly, the research carried out by the university lasted less than a year, 

while other studies were conducted over five years. 155 In consequence, the Study cannot 

be considered as fully professional and reliable. The results of the other investigations 

demonstrated a correlation between water contamination by graspel and an increase in 

the occurrence of cardiovascular diseases.156 Tellingly, Respondent disregarded these 

other studies and based the Decree solely on the conclusions of the Study prepared by the 

Kronian university. 

126. Third, the Study seems to be even less reliable since the results of the inspections carried 

out by Respondent’s agents did not reveal any hazards stemming from Claimant’s 

business. Claimant complied with the obligations imposed on it by the Concession 

Agreement and regularly underwent inspections by agents of Respondent’s Ministry for 

Agriculture, Forestry and Land.157 Even the last inspection that took place in September 

2015, three months after the KEA was adopted, found Claimant in full compliance with 

its environmental law obligations.158 Therefore, it is unlikely that Claimant’s business 

posed the alleged threat to Respondent’s territory. 

127. Hence, the publication of the Study should be seen as part of an orchestrated takeover of 

Claimant’s business by Respondent’s new government.  

128. Only four months after the publication of the Study, in September 2016, Respondent 

issued the Decree and thus deprived Claimant of the possibility of continuing its business 
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in Respondent’s territory.159 Furthermore, Claimant was not granted an opportunity to 

produce evidence contradicting the Study before the issuance of the Decree.160 

129. Therefore, such immediate enactment of the expropriation Decree only point to the fact 

that Respondent was implementing previously planned policy directed against Claimant 

under the guise of the conclusions of the Study. 

130. Considering the course of events described above, the Study cannot be considered as 

reliable evidence which could justify that the measures taken by Respondent serve a 

public purpose. 

131. In any case, should the Tribunal consider that the public purpose condition was met in the 

circumstances of this case, the measures taken by Respondent do not satisfy the 

requirement of proportionality.  

132. The precondition of proportionality was mentioned in Tecmed, where the tribunal stated 

that measures taken by the state need to be proportional to the presumably protected 

public interest.161 The Tecmed tribunal underlined that if no proportionality was required, 

any randomly picked public purpose could undermine the investor’s protection from 

expropriation. Similarly, in Pope&Talbot, the tribunal found that a breach of the criterion 

of proportionality would create a gaping loophole in international protection against 

expropriation.162 These tests have not been met in this case. 

133. As a preliminary matter, KEA established the responsibility of the operators and imposed 

an obligation to remedy or compensate for environmental damage caused at the fault or 

negligence of the operator’s activity.163 However, it did not create any basis for the 

possibility of revoking licences granted to sanctioned operators.164 

134. Irrespective of that, on 7 September 2017, Respondent issued the Decree. As a result, 

Respondent revoked Claimant’s licences and confiscated tonnes of Claimant’s lindoro.165 

Despite Claimant’s attempt to reach amicable solution, Respondent started confiscation 
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of Claimant’s lindoro on 14 September 2017, only a week after the introduction of the 

Decree.166  

135. Respondent introduced measures which led to destruction of Claimant business in less 

than a week and based its decision solely on the Study which did not prove that public 

purpose for such measures existed. Therefore, the immediate adoption of the Decree and 

the entire prohibition on the extraction of lindoro was not only unjustified, but also cannot 

be considered a proportional solution.  

 

ii) Respondent’s measures are discriminatory against Claimant’s investment 

 

136. Respondent’s expropriation measures were de-facto discriminatory as they were directed 

solely against Claimant’s investment. 

137. The tribunals have repeatedly assessed state actions in terms of discrimination.  

138. As the tribunal in Eureko stated, a measure is deemed discriminatory if it is aimed at 

excluding a foreign investor of a particular state from conducting business in the host 

state in order to keep the business under host state’s control.167 

139. In Saluka, the tribunal formulated a three-pronged test to construe discrimination: “state 

conduct is discriminatory if (i) similar cases are (ii) treated differently and (iii) without 

reasonable justification”.168 Therefore, tribunals applying the test formulated in Saluka 

investigate if the circumstances are alike, if the treatment is different, and if there is a 

reasonable justification for a distinction in treatment. 

140. Likewise, when determining whether a measure is discriminatory, the tribunal in Ulysses 

considered whether the host state treated foreign investors differently from national 

investors in similar circumstances.169 Thus, for a determination of discrimination, the 

Tribunal must determine whether a differential treatment exists between the foreign 

investor and domestic investors in a comparable setting.170 
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141. Finally, in Siemens, the tribunal dealt with the foreign investor’s claims which arose out 

of the Argentinean government’s suspension and subsequent termination of a contract.171 

The tribunal found that the measures taken by the host state “were discriminatory in intent 

and effect”.172 Further, the tribunal concluded that “these discriminatory measures 

impaired Siemens’ ability to manage, use and enjoy its investment”.173 

142. In the circumstances of this case, Respondent, under the guise of protecting the 

environment and its citizens’ health, adopted a discriminatory regulation, pursuing a 

policy directed specifically against Claimant. 

143. In Kronos, a centre-left political party with a strong nationalist political agenda assumed 

power as it won the presidential election and the general elections for the Kronian House 

of Representatives.174 As indicated above, Respondent’s newly created government acted 

under the guise of protecting citizens’ health and the environment, actually fulfilling its 

political objectives. As a nationalistic party, the ruling party sought to ”replace Claimant 

for a domestic enterprise”.175 

144. In August 2017, Claimant was informed that that a new company was to recommence the 

extraction of lindoro in Respondent’s territory by 2019.176 According to reports that 

appeared in the mining industry press, this new company would be a joint venture by a 

company co-owned by Respondent and a third national.177 Ibi, the state from which the 

company co-creating the new joint venture comes, is perceived in the international arena 

as an ally of the new Kronian government.178 Respondent’s plans indicate that its actions, 

allegedly justified by the protection of the health of citizens and the environment, were 

only a cover to eliminate Claimant from the market. The adoption of the regulations also 

enabled cooperation with another entity related to a state favourable to the Kronian 

Nationalist Party. 

145. Therefore, Respondent’s plans to create a new joint venture, remaining under the 

influence of Respondent’s government and the politically favourable government of Ibi, 
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show that the regulations adopted by Respondent were aimed only against Claimant’s 

investment and amounted to discrimination against Claimant. 

 

iii) Respondent disrespected due process of law 

 

146. Respondent breached its due process of law when passing new environmental regulations. 

147. Due process requires any expropriation to be conducted in accordance with the law of the 

host state.179 Additionally, there should be an international minimum standard of due 

process, including notice, a fair hearing and non-arbitrariness.180 

148. In addition, pursuant to Article 8(2) BIT, not only must the investor have the opportunity 

to familiarise itself with the proposed measures, but it must also have an opportunity to 

comment on it.181 

149. The provision of a reasonable opportunity to familiarise oneself with new regulations was 

raised in the ADC case in the context of considering whether the precondition of due 

process had been met.182 In ADC, the tribunal held that due process is maintained by the 

host state if the investor can raise its claims before or after the host state undertakes 

expropriation actions.183   

150. In their practice, tribunals have developed a set of relevant criteria applicable to due 

process. The first is reasonable advance notice.184 The right to a fair hearing and an 

unbiased and impartial adjudicator to assess the disputed actions are also expected to be 

readily available and accessible to the investor to make such legal procedure 

meaningful.185  

151. The issue of reasonable advance notice has become a standard when estimating the 

propriety of the due process as a whole.186 A failure to provide an investor with a notice 
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of expropriation may also constitute a breach of due process, as shown in the ADC case.187 

This standard also derives directly from a BIT.188 

152. In addition, when conducting an expropriation by decree, due process requires the articles 

of the relevant investment treaty to be taken into consideration. The tribunal in the Bear 

Creek case tackled this problem, where it held that the sole act of expropriation, carried 

out by decree, must be conducted in accordance with the relevant investment treaty.189 

153. Article 59 of the constitution of Kronos states that a public hearing is required whenever 

a draft bill may directly affect the national industry of Kronos.190 When introducing the 

KEA to the Kronian legal system, Respondent passed the bill while skipping a crucial 

mandatory step required by the Kronian constitution, namely the public hearing.191  

154. Before Ticadia and Kronos concluded the BIT in 1995, Respondent had no mining or 

environmental regulations.192 However, Respondent’s Parliament passed the KEA in 

almost one-quarter of the time of any other regulation.193 These regulations have been 

heavily criticised for being overly restrictive and for negatively affecting Respondent’s 

economy.194 Not long afterwards and without sufficient reasoning, Respondent enacted 

the Decree, which prohibited the exploitation of lindoro on Kronian territory.195 

155. Kronos did not give Claimant time to try to comply with the new environmental laws or 

any advance notice of potential expropriation. Claimant was not invited to take part in 

any consultations, to which it was entitled by virtue of Article 8 BIT.196 Irrespective of 

that, Respondent enacted the Decree that completely put an end to any operations in the 

field of Claimant’s investment. 

156. Respondent breached the BIT by failing to act in accordance with due process and 

therefore unlawfully expropriated Claimant’s investment.  
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iv) Respondent failed to pay due compensation 

 

157. Even if the Tribunal concluded that Respondent acted with a public purpose, in a non-

discriminatory manner and in accordance with due process, Claimant is entitled to due 

compensation. However, to this day Respondent has failed to provide prompt, adequate 

and effective compensation, and hence remains in breach of Article 7 BIT.  

158. Compensation must be adequate and paid as soon as the expropriation occurs.197  

159. A state cannot exempt itself from compensating a loss to an investor even when the 

criteria of public purpose is met.198 In Santa Elena, the tribunal stated that even bona fide 

environmental regulations do not exempt the government from its obligations to pay 

compensation under the expropriation provisions of an investment treaty.199 In addition, 

it emphasised that such measures, “no matter how laudable and beneficial to society as a 

whole,” were similar to other expropriation measures, and therefore compensable.200  

160. By not compensating the Claimant after depriving it of the right to proceed with its 

investment, Respondent failed to meet the last condition for lawful taking of Claimant’s 

property and therefore unlawfully expropriated Claimant’s investment. 

161. In conclusion, Respondent unlawfully expropriated Claimant’s investment both directly 

and indirectly. While the physical seizure of lindoro constitutes direct expropriation, new 

environmental regulations constituted indirect expropriation. Due to Respondent’s 

actions, Claimant was ultimately deprived of its investment. 

162. In addition, Respondent failed to satisfy the conditions for legal expropriation. Its actions 

were not introduced for a public purpose, were discriminatory, breached due process and 

Claimant has not been compensated for its loss. Therefore, Claimant’s claims deserve to 

be recognised. 
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IV. RESPONDENT’S COUNTERCLAIMS ARE NOT ADMISSIBLE BEFORE THE 

TRIBUNAL 

 

163. In its Answer, Respondent attempts to assert counterclaims and hold Claimant liable for 

environmental pollution. Respondent requests USD 150,000,000 compensation for the 

alleged damages caused by Claimant through the contamination of the Rhea River. 

Respondent bases its demands on the alleged breach of Article 9(2) BIT. However, 

Respondent’s counterclaims are inadmissible before the Tribunal and should not be 

examined on the merits.  

164. Respondent invokes the SCC Rules as an adequate basis to assert its counterclaims. 

However, contrary to Respondent’s assertion, arbitration rules by themselves cannot 

create a jurisdiction to hear counterclaims201. In investment arbitration two requirements 

need to be fulfilled for counterclaims to be admissible: the parties must consent to the 

admissibility of counterclaims and the counterclaims need to have a factual and juridical 

connection to the primary claim.202 

165. In this case, Respondent’s counterclaims are inadmissible as Claimant did not consent to 

admit counterclaims (A).  

166. In any case, even if Tribunal found Claimant’s consent to counterclaims, Respondent’s 

counterclaims would still be inadmissible. Tribunals are able to admit counterclaims only 

on the basis of obligation owed by the investors to the states under investment treaties.203 

Therefore, Respondent’s counterclaims cannot be admitted before the Tribunal as 

Claimant did not have any obligations under the BIT (B). 

167. Finally and in any case, the counterclaims need to have factual and juridical connection 

to the primary claim.204 If the respondent state’s counterclaims have their source in 

different factual circumstances or different law, they are deemed inadmissible.205 
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168. Even if Respondent attempted to assert counterclaims stemming from its municipal law 

or the Concession Agreement, such counterclaims would be inadmissible as they lack a 

connection to the primary claim (C).   

 

A. There was no consent to admit Respondent’s counterclaims 

 

169. In the first place, tribunals needs to examine if claimant consented to the admissibility of 

host state’s counterclaims in the arbitration agreement.206  

170. In this case, Claimant never did so. Respondent’s counterclaims are therefore not 

admissible before the Tribunal as they fall outside the scope of arbitration.  

171. When the parties reach an agreement regarding the arbitration of a dispute, that does not 

mean that investor accepted admissibility of the state’s counterclaims.207 If the applicable 

investment treaty provides no jurisdiction over the counterclaims, jurisdiction cannot be 

presumed.208 

172. Article 11 BIT does not explicitly refer to the admissibility of counterclaims. It defines 

the scope of disputes merely as disputes “arising out of or relating to an investment 

agreement”. By accepting Respondent’s offer to have the dispute arbitrated, Claimant 

consented only to the initiation of arbitration proceedings. Lacking an explicit reference 

to the admissibility of counterclaims in Article 11 BIT, Respondent cannot assert 

counterclaims in these proceedings. 

173. However, even if the Tribunal decides that the scope of the dispute resolution clause 

encompasses counterclaims, counterclaims are still inadmissible. The dispute resolution 

clause provides Claimant only with the standing to bring claims in the dispute, and 

consequently to bring an action in the arbitration proceedings (i). 

174. Additionally, Respondent asserts its counterclaims relying on Article 5 SCC Rules. 

However, this provision cannot by itself allow Respondent to assert counterclaims. The 

arbitration rules cannot substitute Claimant’s consent (ii).  

                                                 
206 Roussalis, ¶864; Karkey, ¶1010; Atanasova, p. 365; Lalive, ¶7.18. 
207 Douglas, ¶491. 
208 Gavazzi, ¶154. 
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i) Claimant is the only Party that has standing to bring claims 

 

175. Even if Tribunal decides that scope of the dispute resolution clause may admit 

counterclaims, Article 11 BIT provides only Claimant with standing to bring claims in 

the event of a dispute.  

176. When bringing a counterclaim, respondent is not exercising its right to defence but to 

bring an action.209 Thus, counterclaims should be viewed as the respondent’s primary 

claims.210  

177. If a host state’s right to initiate a dispute or file a claim is limited, it can bar them from 

asserting counterclaims.211 The tribunal in Rusoro Mining examined a dispute resolution 

clause with similar wording to Article 11 BIT:  

“If a dispute has not been settled amicably within a period of six months from the date 

on which it was initiated, it may be submitted by the investor to arbitration in 

accordance with paragraph (4)”212 

 

178. The Rusoro Mining tribunal ruled that when the respondent was not authorised by 

investment treaty to initiate arbitration or bring claims, it also did not have standing to 

assert counterclaims213. This contention is supported by the Gavazzi tribunal, which 

analysed another similar dispute resolution clause: 

“(2)In the event that such a dispute cannot be settled amicably within six months of the 

date of a writt[e]n application, the investor in question may submit the dispute, at his 

choice, for settlement (…)” 214 

 

179. The Gavazzi tribunal observed that the dispute resolution clause provided the investor 

only with the right to assert claims against the respondent state.215 The tribunal then 

proceeded to rule that for this reason, the host state could not assert a free-standing 

counterclaim under the quoted dispute resolution clause.216 The Gavazzi tribunal further 

noted that when there is no standing for the state to bring counterclaims in the literal 

                                                 
209 Atanasova, p. 359; Zweigert/Drobnig, ¶ 62. 
210 Atanasova, p. 375; Waincymer, p. 227; Born, p. 1801. 
211 Atanasova, p. 375; Karkey, ¶1012. 
212 Rusoro Mining, ¶622. 
213 Rusoro Mining, ¶¶627–628. 
214 Gavazzi, ¶165. 
215 Gavazzi, ¶151. 
216 Gavazzi ¶152. 
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wording of the BIT, it cannot be inferred from the “spirit of the BIT”, as its major aim 

was to protect the investor.217 

180. In these proceedings, pursuant to Article 11(2) and Article 11(3) BIT, only “nationals and 

companies concerned” have standing to choose a path of settling a dispute or to initiate 

arbitration proceedings. Contracting Parties are clearly excluded from the parties that can 

initiate a dispute or bring a claim, and only investors, defined as “national and companies 

concerned”, have standing to submit a dispute for resolution.  

181. Therefore, Respondent does not possess the standing needed to file claims in these 

proceedings and has no right to assert counterclaims.  

 

ii) Article 5 SCC Rules by itself cannot allow counterclaims to be asserted 

 

182. Respondent raises Article 5(1)(iii) SCC Rules as a jurisdictional basis of its 

counterclaims218. However, the reference to this provision by itself cannot give rise to the 

admissibility of counterclaims. 

183. The arbitration rules cannot create tribunals’ jurisdiction for counterclaims when there is 

none.219 The parties’ consent to the admissibility of counterclaims cannot be presumed 

only by reference to arbitration rules in the arbitration agreement.220 This view has been 

adopted by Amto, where the tribunal gave priority to the arbitration agreement over the 

provisions of SCC Rules when determining the admissibility of counterclaims: 

“The jurisdiction of an Arbitral Tribunal over a State party counterclaim under an 

investment treaty depends upon the terms of the dispute resolution provisions of the 

treaty, the nature of the counterclaim, and the relationship of the counterclaims with 

the claims in the arbitration.” 221 

 

184. The Oxus tribunal shared this view regarding Article 21(3) UNCITRAL Arbitration 

Rules, stating that the tribunal “does not consider that this provision creates jurisdiction 

where there is none”.222 Similarly, the Paushok tribunal acknowledged that even though 

                                                 
217 Gavazzi ¶154. 
218 Answer, ¶24. 
219 Oxus Gold, ¶944; Roussalis, ¶866. 
220 Atanasova II, p. 12; Popova, p. 2; Amto, ¶117. 
221 AMTO, ¶118. 
222 Oxus Gold, ¶944. 
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the UNCITRAL Arbitration Rules generally permit counterclaims, they cannot substitute 

consent and connection to primary claim requirements.223  

185. Respondent attempts to assert its counterclaims with reference to Article 5(iii) SCC 

Rules.224 By accepting Respondent’s offer to arbitration, Claimant agreed that the 

arbitration would be governed by SCC Rules, which are the applicable procedural law of 

these arbitration proceedings. However, Tribunal cannot substitute consent and 

connection to primary claim requirements with the general provision of applicable 

arbitration rules. 

186. Therefore, Tribunal has to evaluate the Parties’ consent to admit counterclaims and cannot 

admit counterclaims merely by reference to Article 5 SCC Rules. 

 

B. Respondent’s counterclaims lack basis in the BIT 

 

187. Respondent attempts to assert that Claimant’s alleged obligations under Article 9(2) BIT 

justify the counterclaims advanced in these proceedings.225 However, this provision does 

not impose any obligations on an investor. It only binds the contracting parties to the BIT, 

in this case the states of Kronos and Ticadia. Therefore, it cannot be a source of 

Respondent’s counterclaims. 

188. Investors cannot be parties to international treaties concluded by states.226 Therefore, if 

host state advances counterclaim based on investment treaty and the investment treaty 

poses no explicit obligations on investors, such counterclaim is inadmissible before 

tribunal.227 

189. In the present case, no obligation of Claimant stems from the BIT. Pursuant to Article 

9(2) BIT:  

“(…) each Contracting Party shall strive to minimize, in an economically efficient 

manner, harmful environmental impacts occurring within its territory.” 

 

                                                 
223 Paushok, ¶689. 
224 Answer, ¶24. 
225 Answer, ¶24. 
226 Kryvoi, p. 244. 
227 Roussalis, ¶871; Lalive, ¶7.23. 
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190. Article 9(2) obliges the Contracting Parties to minimize pollution and to act in an 

environmentally friendly way. Further, it sets out directives to achieve that goal. 

However, it fails to place any such obligations on investors.  

191. The last sentence of this provision states that:  

“The Contracting Parties agree that the polluter should, in principle, bear the cost of 

pollution, with due regard to the public interest and without distorting investment or 

international trade.” 

 

192. The term “polluter” refers to the Contracting Parties of the BIT. There is no indication 

which would point out the quoted clause as imposing obligations on investors. As with 

the BIT as a whole, Article 9(2) BIT specifies only the obligations of its Contracting 

Parties. Therefore, this provision cannot successfully serve as a source of Respondent’s 

counterclaims. 

 

C. Respondent’s counterclaims lack a connection to the primary claim 

 

193. Claimant observes that Article 29(2)(iv) SCC Rules provides the availability to submit 

counterclaims in a statement of defence. If Respondent raises additional grounds, for the 

sake of completeness, Claimant will address Respondent’s potential additional 

arguments. 

194. Respondent may attempt to assert that its counterclaims are based on obligations allegedly 

stemming from Respondent’s domestic law or Concession Contract. However, such 

counterclaims would be inadmissible before Tribunal as they lack a legal connection to 

the primary claim, which is based exclusively on the provisions of the BIT. 

195. Even if consent to admitting counterclaims is found, the lack of a connection to the 

primary claim renders counterclaims inadmissible.228 Additionally, tribunals need to 

consider this requirement even if it is not mentioned in applicable arbitration rules. The 

Amto tribunal ruled that the connection requirement needs to be fulfilled even though the 

SCC Rules were silent on the issue.229 

                                                 
228 Kjos, p. 29; Popova, p. 4; Amto, ¶117. 
229 Amto, ¶¶117-118. 
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196. First, counterclaims cannot stem from domestic law as they would lack a legal connection 

to the primary claim which is based on the BIT (i). Second, counterclaims stemming from 

the Concession Agreement would lack a connection to the primary claim due to a different 

dispute resolution clause (ii).  

 

i) Domestic law cannot be the basis for Respondent’s counterclaims 

 

197. Domestic law can only be the basis of the host state’s counterclaims if it is explicitly 

mentioned in the applicable investment treaty.230 If the obligations quoted by the host 

state as the basis of its counterclaims are purely of domestic origin, the arbitral tribunal 

lacks jurisdiction on them.231  

198. In Saluka, the host state’s counterclaims were based on domestic tax law obligations. The 

tribunal found that counterclaims stemming from domestic law were not sufficiently 

“connected” with claims based exclusively on the provisions of the relevant investment 

treaty.232 The Saluka tribunal ruled that counterclaims based on domestic law should be 

examined under the host state’s appropriate procedures and not before an international 

arbitral tribunal.233 For this reason, the tribunal rejected the counterclaims as they lacked 

a legal connection to the primary claim.234 

199. Similarly, in Paushok, the tribunal rejected counterclaims derived the Mongolian public 

law, ruling that:  

It would be acquiescing to a possible exorbitant extension of Mongolia’s legislative 

jurisdiction without any legal basis under international law to do so, since the generally 

accepted principle is the non-extraterritorial enforceability of national public laws and 

specifically, of national tax laws.235 

 

200. Respondent has already alleged that Claimant is in breach of the KEA.236 It also used the 

KEA to justify introducing its expropriation Decree237. However, should Respondent 

                                                 
230 Kryvoi, p. 217. 
231 Kryvoi, p. 217. 
232 Saluka, ¶¶78–79. 
233 Saluka, ¶¶78–79; Kryvoi, p. 238. 
234 Saluka, ¶¶78–79. 
235 Paushok, ¶ 695. 
236 Answer, ¶19. 
237 Answer, ¶20. 
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attempt to base its counterclaims on municipal law, ie claiming that Claimant was in 

breach of the KEA, they should be deemed inadmissible as such dispute could only be 

brought to the national courts.  

201. Additionally, Claimant’s claims were based exclusively on the provisions of the BIT and 

not Respondent’s domestic law. Claimant’s primary claim is based on Respondent’s 

breach of Article 7 BIT.238 Therefore, Respondent’s possible attempt at invoking 

domestic law as a basis for its counterclaims should fail as such counterclaims would lack 

a legal connection to Claimant’s primary claim. 

 

ii) Concession Agreement has a different dispute resolution clause 

 

202. Respondent may attempt to base its counterclaims on Claimant’s obligations under the 

Concession Agreement. Irrespective of the law applicable to a contractual dispute, 

Tribunal should find that Respondent’s counterclaims based on the Concession 

Agreement are inadmissible before the Tribunal as they lack a legal connection to the 

primary claim.  

203. Even if a breach of contract occurs, it is not sufficient to trigger the international liability 

of an investor under bilateral investment treaties239. If the investor-state contract provides 

a different dispute resolution clause than in the relevant treaty, contractual counterclaims 

lack a legal connection to the primary claim and are inadmissible.240 

204. The Oxus and Saluka tribunals noted that even if the counterclaim under an investor-state 

agreement bears a close factual connection to the claimant’s claims, it is still inadmissible 

if it provides a different dispute resolution clause.241. For this reason, the Oxus and Saluka 

tribunals found that counterclaims stemming from the investor-state contract should be 

directed to the forum specified in the contract and are not admissible before treaty 

tribunals242. 

                                                 
238 Request, ¶¶21-22. 
239 Kryvoi, p. 240; Oxus Gold, ¶939. 
240 Crawford, p. 13; Kryvoi, p. 240. 
241 Oxus Gold, ¶957; Saluka ¶¶52–58. 
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205. In this case, Article 7 Concession Agreement provides a dispute resolution clause which 

is different from the one specified in Article 11 BIT: 

“The courts of the Republic of Kronos hold exclusive jurisdiction in disputes arising 

from the Concession Agreement.”243 

206. Claimant initiated a dispute before the Tribunal pursuant to Article 11 BIT.244 Therefore, 

as the dispute resolution clause in the Concession Agreement gives jurisdiction over 

contractual disputes exclusively to the domestic court of Kronos, Respondent cannot 

invoke the Concession Agreement as a basis for its counterclaims before an international 

treaty tribunal.  

                                                 
243 Concession Agreement, Article 7. 
244 Request, ¶1. 



42 

 

PRAYER FOR RELIEF 

 

In light of all submissions, Claimant respectfully requests Tribunal to find that: 

(1) Tribunal has jurisdiction over the dispute as: 

a) Claimant is an investor pursuant to the BIT, 

b) Claimant made an investment in Kronos, 

(2) Claimant’s claims are admissible before Tribunal, 

(3) Respondent unlawfully expropriated Claimant’s investment by introducing the Decree, 

(4) Respondent’s counterclaims are inadmissible before Tribunal. 

 

Respectfully submitted on 17 September 2018. 

 

On behalf of Claimant, 

Team Bravo 


