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PART ONE: STATEMENT OF FACTS 

OVERVIEW  

1. The present dispute, outlined in the claims herein, is the result of the interference by the 

Kronian Government (“Respondent”) with Fenoscadia Limited’s lindoro mining operation 

in Respondent’s territory. Fenoscadia Limited (“Claimant”), a limited liability company 

incorporated in the Republic of Ticadia (“Ticadia”), has exploited lindoro in Kronos since 

August 2008, by virtue of a license granted by Respondent, and in accordance with the 

Concession Agreement (“Agreement”) signed by both parties on 1 June 1 2000. On 7 

September 2016, the Kronian government, vis-à-vis Presidential Decree No. 2424 

(“Decree”), revoked Claimant’s license and terminated the Agreement, despite Claimant’s 

continued fulfilment of its obligations under the Agreement. Therefore, Claimant alleges that 

the actions of the Republic of Kronos (“Kronos”) breach Respondent’s obligation to provide 

the minimum standard of treatment, and amount to an expropriation of Claimant’s 

investment, contravening Articles 6 and 7 of the Agreement Between the Republic of Ticadia 

and the Republic of Kronos for the Promotion and Reciprocal Protection of Investments 

(“the BIT”). 

 

BACKGROUND 

Claimant is a limited liability company, incorporated under Ticadian law in 1993, renowned 

globally for its expertise in the exploration and exploitation of rare earth metals.1 Yet, 

Respondent has hindered Claimant from living up to its reputation, all the while masking its 

nationalist agenda as an effort to protect the environment. The following contextualises and 

demonstrates motives underlying Respondent’s actions. 

 

2. The millennium began with Respondent granting Claimant exclusive rights to exploit lindoro 

in Respondent’s territory (“Site”) for eighty years. In return, the Agreement obliged 

Claimant to pay Respondent 22% of the monthly gross revenue generated by this enterprise. 

At the time of the Agreement’s execution, Respondent had no comprehensive framework for 

the environmental regulation of its mining industry. The exploitation of lindoro in the Site 

was thus regulated exclusively by the Agreement, which provided for biennial inspections by 

                                                             
1 Statement of Uncontested Facts (SUF), P32 L895-897. 
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Respondent’s Ministry for Agriculture, Forestry and Land. All such inspections have found 

Claimant in full compliance with its environmental-related obligations under the Agreement.2  

 

3. Claimant has also engaged with local communities as part of its commitment to the 

development of the area surrounding the Site. Claimant has created over two hundred jobs in 

the communities adjoining the Site, at least forty of which are aimed at minimising the 

environmental impact of Claimant’s activities.3 

 

4. Notwithstanding these efforts, the centre-left Nationalist Party immediately launched a 

crusade against Claimant, as soon as it took office on 1 January 2015, following a win in the 

2014 Presidential elections.4 Purportedly aimed at filling the legislative gap in environmental 

protection efforts, the 2015 Kronian Environmental Act (“KEA”) granted Respondent ample 

powers to intervene in the conduct of environmentally sensitive businesses.5 The abnormal 

speed with which the KEA was passed prompted an outcry from opposition parties, as it was 

alleged that the right to public hearings in relation to legislation was denied in violation of 

Respondent’s Constitution.6  

 

5. On 7 September 2016, on the basis of the KEA, Respondent issued a Decree prohibiting the 

exploitation of lindoro in its territory, ordering the seizure of any lindoro already exploited, 

revoking Claimant’s licenses, and terminating the Agreement without offering Claimant 

compensation.7 These lamentable acts clearly contradict Respondent’s previous public 

assurances that Claimant’s investment was welcome in Kronos.8 
 

6. The justification underpinning Respondent’s actions is unconvincing. It draws on a study 

published by the Kronian Federal University (“Study”) on 15 May 2016, which suggested a 

correlation between lindoro exploitation and instances of certain diseases.9 Despite being the 

only party with the rights to exploit lindoro in Respondent’s territory, Claimant was not 

                                                             
2 SUF, P33 L919-925 and P35 L983. 
3 SUF, P33 L928-930. 
4 SUF, P34 L943-847. 
5 SUF, P34 L955-857. 
6 SUF, P34 L968-871. 
7 SUF, P36 L1005-1009. 
8 SUF, P34 L938-943. 
9 Exhibit (Exh) 4: Kronian Federal University Study, P51 L1394-1395. 
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granted an opportunity to refute the unconvincing findings of the Study prior to the issuance 

of the Decree.10 This unfairness was only exacerbated by the fact that the Study was entirely 

funded by Respondent’s Government,11 thus raising concerns about its bias. 

 

7. The Decree was not just ill founded, but also unlawful. It has prevented Claimant from 

exploiting lindoro in the Site, rendering it unable to honour its contractual obligations with 

purchasers and suppliers, and resulting in losses in excess of USD 450 million.12 As a result 

of these hardships, and despite Respondent’s disappointing behaviour, Claimant attempted to 

negotiate an amicable solution with Respondent. However, Respondent adamantly declined 

to do so.13 While Claimant remains a model investor, the Republic of Kronos disappoints in 

many ways. 

  

                                                             
10 Procedural Order (PO) No. 2, P56 L1541-1546. 
11 SUF, P35 L989-1004. 
12 SUF, P36 L1012-1014. 
13 SUF, P36 L1027-1028. 
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PART TWO: SUMMARY OF ARGUMENTS 

8. JURISDICTION. Claimant submits that the Stockholm Chamber of Commerce (“SCC”) 

has jurisdiction over the present dispute. Claimant has satisfied the requirements in Article 

2(1) of the BIT, as it is first, ‘an investor of the other Contracting Party’, as defined in Article 

1(4) of the BIT, and second, has a ‘covered investment’ per Article 1(3) of the BIT. Third, all 

relevant acts are entirely attributable to Respondent. 

9. ADMISSIBILITY. Claimant’s claim is admissible before the SCC. First, Claimant fulfilled 

all the requirements under Articles 11(1) and (2) of the BIT. Second, regarding the fork in the 

road clause in Article 11(2) of the BIT, Claimant submits that its withdrawn suit before the 

Kronian courts did not amount to a choice of forum. Alternatively, the claim before the 

domestic courts substantially differs from Claimant’s request for arbitration before the SCC. 

Third, Claimant contends that the forum selection clause contained in the Agreement cannot 

have the effect of precluding this Tribunal from exercising jurisdiction over Claimant’s treaty 

claims.  

10. MERITS. If the Tribunal finds that it has jurisdiction and rules on the merits of the case, 

Claimant first submits that Respondent breached its obligations under Article 7 of the BIT. 

Respondent directly expropriated Claimant’s property, and its actions also constitute indirect 

expropriation under the ‘sole effects’ and ‘police powers’ doctrines. These breaches were 

unlawful, and unjustifiable under Article 10 of the BIT. Second, Respondent failed to accord 

the minimum standard of treatment to Claimant’s investment, in blatant violation of Article 6 

of the BIT. This is because Respondent frustrated Claimant’s legitimate expectations, and 

breached its transparency obligation by failing to provide prior notice. 

11. RESPONDENT’S COUNTERCLAIM. This Tribunal should not entertain Respondent’s 

counterclaims. Firstly, Respondent's counterclaims are inadmissible since the Kronian 

national court is the appropriate forum for the counterclaim and Respondent’s counterclaim 

has no basis in the BIT. Secondly, Respondent's counterclaims are not meritorious, as 

Claimant has not violated Article 9(2) of the BIT, and because there is no conclusive 

evidence to support Respondent’s counterclaim alleging that environmental degradation and 

health problems have been caused by Claimant’s exploitation of lindoro.  
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PART THREE: CLAIMANT’S CLAIM 

 

12. Claimant’s submissions will address three broad issues. The first is that the SCC has 

jurisdiction over this dispute. Second, its claim is admissible before this Tribunal. Third, its 

claim has merit such that this Tribunal should rule in its favour. 

 

13. As a preliminary matter, the applicable law to the substantive issues of the case is the 

Ticadia–Kronos BIT, which is interpreted pursuant to Articles 31 and 32 of the Vienna 

Convention on the Law of Treaties (“VCLT”), which codifies customary international law as 

regards treaty interpretation.14 

 

ISSUE 1: THE TRIBUNAL HAS JURISDICTION 

14. Claimant submits that this Tribunal has jurisdiction over the dispute at issue. Article 2(1) of 

the BIT lays out the scope of the BIT stating that ‘[it] shall apply to measures adopted or 

maintained by a Party relating to an investor of the other Contracting Party or a covered 

investment.’ Claimant submits that it both is ‘an investor of the other Contracting Party’ as 

defined in Article 1(4) of the BIT (Section I), and has a ‘covered investment’ as defined in 

Article 1(3) of the BIT (Section II). Furthermore, the acts of the State are entirely attributable 

to Respondent (Section III). 

 

I. Claimant is an investor of the other Contracting Party 

15. Claimant submits that it is an investor of the other Contracting Party per Article 1(4) of the 

BIT: it is ‘an enterprise of a Contracting Party, that seeks to make, is making, or has made an 

investment in the other Contracting Party's territory.’15 Claimant submits that it has made an 

investment per Article 1 of the BIT, in a Contracting Party, namely Kronos (Part A), and is 

an investor of Ticadia, the other Contracting Party (Part B). Hence, Claimant is covered 

under the scope of the BIT and the Tribunal has jurisdiction over its claim. 

 

A. Jurisdiction Ratione Materiae: Fenoscadia Limited has an investment 

16. Claimant submits that the jurisdiction ratione materiae requirement under the BIT, which 

necessitates an investment in the territory of the other Contracting Party – namely Kronos – is 

fulfilled. The Agreement is an investment per Article 1(1)(f) of the BIT (Sub-section 1). 

                                                             
14 Guinea-Bissau v. Senegal, para 48. 
15 Article 1(4) of the BIT, P39 L1093-1097. 
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Additionally, Claimant’s facilities in Kronos, its licence to exploit lindoro and the previously 

exploited and stored lindoro are investments under Article 1(1)(h) of the BIT (Sub-section 2). 

Thirdly, its activities do not fall under Article 1(2) of the BIT (Sub-section 3). Fourth, the 

activities and properties amounting to an investment are all in Kronos.16 

 

1. Fenoscadia Limited holds an investment per Article 1(1)(f) of the BIT 

17. Claimant contends that it holds an investment in accordance with Article 1(1)(f) of the BIT, 

which states that ‘an interest arising from the commitment of capital or other resources to 

economic activity in the territory of a Contracting Party’ is an investment. This is because the 

Agreement, which was signed by Claimant and Respondent on 1 June 2000 and grants 

Claimant a concession to exploit lindoro in the Site for 80 years,17 can be categorised under 

either of the definitions contained in the Article’s sub-clauses. 

 

18. The first, in Article 1(1)(f)(i) of the BIT, states that ‘a contract involving the presence of an 

investor’s property in the territory of the Contracting Party, including (...) a concession’ is an 

investment. A concession is ‘any delegation, direct or indirect, which entails a transferring of 

operation of activities, carried out by a government authority, (...) to entrust a distinct and 

independent legal body with the operation of public services or the exploitation of natural 

resources’.18 The Agreement requires the presence of Claimant’s property in Respondent’s 

territory for the exploitation of lindoro, which is a natural resource.19 This property and 

capital, committed in fulfilment of Claimant’s contractual obligations, include machinery, 

labour and money. Clearly, the Agreement is a concession contract, and thus qualifies as an 

investment under Article 1(1)(f)(i) of the BIT.  

 

19. The Agreement also fits within the definition of ‘investment’ in Article 1(1)(f)(ii) of the BIT, 

encompassing ‘a contract where remuneration depends substantially on the production, 

revenues or profits of an enterprise’. In examining a similar provision, the tribunal in Cargill 

v. Mexico concluded that ‘business income … is both an element of a larger investment and 

an investment in and of itself’.20 The Agreement makes clear that remuneration by 

Respondent, in the form of awarded licenses, depends substantially on Claimant’s profit 

                                                             
16 SUF, P33 L931-932. 
17 SUF, P33 L909-911. 
18 Multilateral Agreement on Investment, p 41. 
19 SUF, P33 L916-917. 
20 Cargill v. Mexico, para 353. 
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making. In fact, Claimant ‘had to pass to Respondent 22% of the monthly gross revenue 

relating to the exploitation of lindoro’ in order to be granted the concession rights.21 Claimant 

thus submits that, as the Agreement makes remuneration contingent upon a percentage of 

Claimant’s revenues, it counts as an investment, under Article 1(1)(f)(ii) of the BIT. 

 

2. Fenoscadia Limited holds an investment per Article 1(1)(h) of the BIT 

20. Claimant further submits that the licenses to exploit lindoro, the state-of-the-art mining sites 

set up by Claimant, and the lindoro stored in Claimant’s facilities fall squarely within the 

definition of ‘other tangible or intangible, movable or immovable, property and related 

property rights acquired in the expectation of or used for the purpose of economic benefit or 

other business purpose,’ contained in Article 1(1)(h) of the BIT.      

 

21. In Tecmed v. Mexico, the tribunal held that intangible property consists of  ‘permits issued by 

municipal and federal authorities of [Mexico] which enabled and empowered [Tecmed] to 

operate the Las Viboras site as a hazardous waste landfill’.22 The tribunal reasoned that ‘the 

real property and tangible personal property relating to the Las Víboras landfill – and the 

investment relating to the Las Víboras landfill – would be devoid of economic value if Cytrar 

did not obtain the permits, licenses or authorizations required for operation’.23 Similarly, the 

license permitting lindoro exploitation constitutes intangible property because, without it, the 

Agreement and tangible property committed to its fulfilment would be rendered void of 

economic value. The mining sites, Claimant’s mining facilities, and the lindoro stored, 

qualify as tangible property, and were acquired for the purpose of economic benefit resulting 

from the exploitation of lindoro. Therefore, Claimant submits that this property, tangible and 

intangible, constitutes an investment for the purpose of Article 1(1)(h) of the BIT. 

 

3. Claimant’s investments do not fall under the exclusion of Article 1(2) of the BIT 

22. Furthermore, Claimant submits that its activities do not fall under Article 1(2) of the BIT, 

which outlines items that do not constitute an investment under the BIT. Article 1(2)(a)(i) of 

the BIT excludes ‘claims to money that arises solely from commercial contract of sales of 

good or services’. 

 

                                                             
21 SUF, P33 L913-914. 
22 Tecmed v. Mexico, para 75; Mezzanine v. Hungary, para 182. 
23 Tecmed v. Mexico, para 32. 
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23. The tribunal in Joy Mining v. Egypt refused to consider a sales contract as an investment 

because ‘the production and supply of the kind of equipment involved in this case is a normal 

activity of the Company, not having required a particular development of production that 

could be assimilated to an investment’24 and the ‘duration of the commitment is not 

particularly significant’.25   

 

24. Claimant submits that the Agreement is clearly not intended to be solely a sales contract 

especially given the duration of 80 years and the numerous reciprocal obligations pointing to 

a continuous relationship between Claimant and Respondent.26 It is thus clear that Claimant’s 

investments are more than a sales contract.  

          

25. Therefore, Claimant submits that Article 1(2) of the BIT does not prevent there being a 

covered investment in this case. 

 

4. Conclusion 

26. The Agreement, mining sites, license to exploit and stored lindoro are all investments under 

Article 1 of the BIT. Hence, Claimant satisfies the jurisdiction ratione materiae requirement. 

 

B. Jurisdiction Ratione Personae: Fenoscadia Limited is a covered investor due to its 

Ticadian nationality 

27. Claimant submits that it is an investor of the other Contracting Party, namely Ticadia, as 

required by Article 1(4) of the BIT. This provision defines an ‘investor of a Contracting 

Party’ as ‘a Contracting Party, or a person or an enterprise of a Contracting Party, that seeks 

to make, is making, or has made an investment in the other Contracting Party's territory.’27  

 

28. The phrase ‘a person or an enterprise’ is broad enough to include both legal and natural 

persons. As a limited liability company, Claimant is clearly an enterprise.28 It has been 

established that Claimant made investments in Respondent’s territory. Therefore, it is left to 

demonstrate that Fenoscadia Limited is ‘of a Contracting Party’. This phrase refers to the 

investor’s nationality.  

                                                             
24 Joy Mining v. Egypt, para 56.  
25 Joy Mining v. Egypt, para 57. 
26 Ambiente v. Argentina, paras 423-434. 
27 Article 1(4) of the BIT, P39 L1093-1097. 
28 SUF, P32-33 L895-902. 
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29. Claimant submits that Fenoscadia Limited is of Ticadian nationality, because it was 

incorporated in Ticadia (Sub-section 1). Alternatively, Claimant qualifies as a Ticadian 

investor under the ‘siège social’ theory, which looks to a company’s place of central 

administration to determine its nationality (Sub-section 2). Furthermore, this Tribunal has no 

reason to pierce the corporate veil. (Sub-section 3). 

 

1. Fenoscadia Limited qualifies as an investor under the ‘place of incorporation’ test 

30. Claimant submits that an investor’s nationality is ascertained by reference to its place of 

incorporation. This is the test most widely adopted by arbitral tribunals.29 Claimant was 

incorporated in Ticadia, and so qualifies as a Ticadian investor under this test. 

 

31. The ‘place of incorporation’ test regards an entity as having the nationality of the State in 

which it is incorporated. This test has proved popular before the International Court of Justice 

(“ICJ”), which applied it in Diallo (Guinea v. Congo),30 and more notably in the Barcelona 

Traction (Belgium v. Spain) case.31 In the latter, the ICJ stated: 

 
‘The traditional rule attributes the right of diplomatic protection of a corporate entity 
to the State under the laws of which it is incorporated and in whose territory it has its 
registered office. These two criteria have been confirmed by long practice and by 
numerous international instruments. This notwithstanding, further or different links 
are at times said to be required in order that a right of diplomatic protection should 
exist. Indeed, it has been the practice of some States to give a company incorporated 
under their law diplomatic protection solely when it has its seat (siège social) ... 
However, ... no absolute test of the ‘genuine connection’ has found general 
acceptance. Such tests as have been applied are of a relative nature.’32  

 

32. The above extract highlights the ICJ’s recognition that the ‘place of incorporation’ test is 

widely accepted and based on well-founded principles. The doctrine has also been applied in 

numerous arbitral awards, most notably in Tokios Tokelés v. Ukraine. Here, a majority of the 

arbitrators held that an investor incorporated in Lithuania qualified as an investor under the 

                                                             
29 Tokios Tokelés v. Ukraine, paras 30-36, 70; AdT v. Bolivia, paras 214-224; Rompetrol v. Romania (Decision 
on Respondent’s Preliminary Objections on Jurisdiction and Admissibility), paras 79-85; Yukos v. Russia, paras 
411-417; KT Asia v. Kazakhstan, paras 110-139. 
30 Diallo (Guinea v. Congo), para 104.  
31 Barcelona Traction (Belgium v. Spain), para 71. 
32 ibid. 
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Lithuania–Ukraine BIT, even though Ukrainian nationals owned 99% of its shares.33  The 

‘place of incorporation’ test is therefore extremely broad. 

 

33. Claimant submits it passes the ‘place of incorporation’ test. It is undisputed that Claimant 

was incorporated as Fenoscadia Limited under the laws of Ticadia in 1993.34 Thus, it can be 

classified as a Ticadian investor. Furthermore, in line with the Tokios Tokelés v. Ukraine 

reasoning, it is immaterial that Kronian nationals hold a minority, or 35%, of the shares in 

Fenoscadia Limited. 

 

34. Thus, Claimant maintains that Fenoscadia Limited is a Ticadian investor, for the purpose of 

the BIT. 

 

2. Fenoscadia Limited qualifies as an investor under the ‘siège social’ theory  

35. Alternatively, Claimant submits that Fenoscadia Limited is equally covered as an investor per 

Article 1(4) of the BIT under the ‘siège social’ theory. This test determines a company’s 

nationality by way of its place of central administration. As Claimant’s seat is Ticadia, it 

constitutes a Ticadian investor under this test. 

 

36. The ‘siège social’ test is concerned with the seat of business, meaning the main office or 

residence of the business as a juridical person.35 It was detailed in AFT v. Slovakia, where the 

Swiss–Slovak BIT at issue did not simply require the Claimant to be incorporated in 

Switzerland, but also to have its seat there. It was stated that: 

 

‘Proof of a “business seat”, in the meaning of an effective center of administration of 
the business operations, requires additional elements, such as the proof that: the 
place where the company board of directors regularly meets …; the company has a 
certain number of employees working at the seat; an address with phone and fax 
numbers ...; certain general expenses or overhead costs are incurred for the 
maintenance of the physical location of the seat...’36 
 

37. Therefore, determining the seat of Fenoscadia Limited requires some factual analysis. While 

Claimant’s mining activities are conducted exclusively in Kronos, its operations are managed 

                                                             
33 Tokios Tokelés v. Ukraine, para 52. 
34 SUF, P32 L895-896. 
35 AFT v. Slovakia, para 217. 
36 AFT v. Slovakia, para 217. 
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by a Board of Directors, which meets in Ticadia on numerous occasions each year.37  In 

addition, all of Claimant’s ‘business management formalities’ take place in Ticadia, which 

undoubtedly requires employees to be positioned in Ticadia.38 In fact, Ticadia is formally 

listed as the place of Claimant’s business,39 and Fenoscadia Limited complies with its tax 

obligations in Ticadia.40 Clearly, Claimant has satisfied the prerequisites laid out in the AFT v. 

Slovakia decision. Consequently, Ticadia is Claimant’s place of central administration. 

 

38. Claimant thus submits that, in line with the ‘siège social’ test, Fenoscadia Limited is an 

investor of Ticadia. 

 

3. The Tribunal should not pierce the corporate veil 

39. Finally, Claimant submits that this Tribunal should not pierce the corporate veil. Piercing the 

corporate veil entails looking at the nationality of an entity’s predominant shareholders. The 

Tribunal in this case is urged not to determine the nationality of the shareholders because the 

BIT does not include a ‘denial of benefits clause’. Such a clause usually includes conditions 

like ‘effective control’ and ‘substantial economic activity’, which are inserted in order to 

prevent egregious misuse of legal personality.41  

 

40. Claimant first points to the fact that the BIT does not mandate these requirements. Thus, the 

Tribunal should refuse to pierce the corporate veil, as interpreting treaties using more 

restrictive criteria than those explicitly required contradicts the principle of party consent.42  

 

41. Second, Claimant submits that the mere fact that capital originates partly within 

Respondent’s territory in no way evinces any egregious misuse of legal personality on 

Claimant’s part.43 To the contrary, as ‘all of its business management formalities including 

most meetings of the board are carried out in Ticadia’,44 there is no indication that any 

egregious misuse of legal personality has taken place.45  

 

                                                             
37 SUF, P34 L933-934. 
38 SUF, P34 L933-934. 
39 SUF, P34 L933-934. 
40 PO No. 2, P56 L1519. 
41 Tokios Tokelés v. Ukraine, para 54. 
42 ICJ Statute, Art 38(1). 
43 Tokios Tokelés v. Ukraine, para 74-78. 
44 PO No. 2, P56 L1519. 
45 SUF, P34 L933-934. 
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42. In light of these points, Claimant submits that this Tribunal need not, and should refuse to, 

pierce the corporate veil. 

 

4. Conclusion 

43. Claimant asserts that Fenoscadia Limited is an investor of Ticadia per Article 1(4) of the BIT, 

both under the place of incorporation theory and the ‘siège social’ doctrine. The Tribunal 

should not look beyond Claimant’s Ticadian nationality by piercing the corporate veil. 

 

II. Claimant has a covered investment under Article 1(3) of the BIT 

44. Claimant further submits that its claims fall under the BIT because, in addition to being a 

Ticadian investor, its investments constitute ‘covered investments’ as defined in Article 1(3) 

of the BIT. A ‘covered investment’ is (i) one in Respondent’s territory, (ii) by an investor of 

the other Contracting Party, (iii) existing on the date of entry into force of [the BIT], as well 

as an investment made or acquired thereafter, and (iv) that has been admitted in accordance 

with the hosting State’s laws.46 As there are no facts to suggest that the latter aspect has not 

been complied with, Claimant’s submissions will focus on the former three requirements. 

 

45. First, Claimant’s mining operations and resources are concentrated in Kronos,47 such that the 

investment is ‘in its territory,’ in accordance with Article 1(3)(i) of the BIT.  

 

46. Secondly, and as previously demonstrated, Fenoscadia Limited is an investor of the other 

Contracting Party, namely Ticadia. Therefore, Article 1(3)(ii) of the BIT is satisfied.  

 

47. Thirdly, Claimant’s investments in Kronos were acquired in June 2000, nearly five years 

after the BIT came into force, in August 1996.48 Thus, Claimant’s investments are covered in 

accordance with Article 1(3)(iii) of the BIT.  

 

48. Since the requirements of Article 1(3) of the BIT are satisfied, there is no bar to Claimant’s 

submission that there is a covered investment under the BIT. 

                                                             
46 Article 1(3) of the BIT, P39 L1088-1092. 
47 SUF, P33 L931-932. 
48 SUF, P32 L870-873 and P33 L909. 
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III. All relevant acts are attributable to Respondent 

49. Claimant submits that the Tribunal should attribute acts of the Kronian House of 

Representatives (“KHR”), the Ministry for Environmental Matters (“MEM”), and the 

President of Kronos, to Respondent under Article 4 of the ILC Articles. This defines an organ 

as ‘any person or entity which has that status in accordance with the internal law of the 

State.’49 It stands to reason that the President, the MEM and the KHR constitute such persons 

or entities, forming part of the Kronian executive and legislative branches, respectively.50 

Thus, Claimant submits that the acts of the KHR, the MEM, and the President are attributable 

to Respondent. 

 

IV. Conclusion on Jurisdiction 

50. Claimant concludes that the SCC has jurisdiction over the present dispute. Claimant is ‘an 

investor of the other Contracting Party’,51 and has a ‘covered investment’.52 Furthermore, the 

acts of the President, KHR, and MEM are attributable to Respondent.   

                                                             
49 ILC Articles, Art 4(2). 
50 Certain German Interests in Polish Upper Silesia (Germany v. Poland), p 19; Maffezini v. Spain, paras 72-73. 
51 Article 1(4) of the BIT, P39 L1093-1097. 
52 Article 1(3) of the BIT, P39 L1088-1092. 
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ISSUE 2: THIS DISPUTE IS ADMISSIBLE BEFORE THE TRIBUNAL 

51. Claimant submits that its claims are admissible before this tribunal under Article 11 of the 

BIT, which provides access to arbitration in the event of an investment dispute. Article 11(1) 

of the BIT defines an investment dispute as:  

 

‘...a dispute between a Contracting Party and an investor of the other Contracting 
Party arising out of or relating to (a) an investment agreement between that 
Contracting Party and such person or enterprise; ... or (c) an alleged breach of any 
right conferred or created by this Agreement with respect to an investment.’53   

 

The matter before this tribunal is undoubtedly a dispute between Claimant (a Contracting 

Party) and Respondent, who is demonstrably an investor of the other Contracting Party. As 

Claimant alleges breaches of rights conferred by Articles 6 to 8 of the BIT, with respect to its 

investments in Respondent’s territory, this matter qualifies as an investment dispute, as 

defined within Article 11(1)(c) of the BIT.  

 

52. Article 11(3) of the BIT further states that Claimant may only bring a claim before an arbitral 

forum provided that they have not submitted the dispute for resolution to domestic courts or 

another previously agreed forms of resolution.54 Such a clause is referred to as a fork in the 

road (“FITR”) clause.55 

 

53. Claimant submits four reasons why its previous application for an interim measure in the 

Kronian court does not hinder the admissibility of its claims before this Tribunal. Firstly, the 

withdrawn lawsuit was not a choice of forum (Section I).56  Even if the tribunal considered it 

a choice of forum, Claimant’s submits that there is no triple identity between the claims 

before Respondent’s courts and this tribunal (Section II). Thirdly, the Kronian court cannot 

exercise exclusive jurisdiction over this dispute (Section III). Finally, Claimant submits that 

it has complied with all obligations in Articles 11(2) and 11(3) of the BIT (Section IV). 

 

I. The withdrawn lawsuit is not a choice of forum 

54. Claimant first submits that a withdrawn application shall not be considered a choice as to the 

means of dispute resolution under Article 11 of the BIT. Claimant points to the fact that FITR 

                                                             
53 Article 11(1) of the BIT, P44 L1226-1231. 
54 Article 11(3) of the BIT, P44 L1386-1243. 
55 Blackaby, para 8.57. 
56 SUF, P36 L1015-1017. 
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clauses render cases inadmissible before a tribunal when parallel proceedings are on-going 

before the relevant domestic courts.57 For instance, in Occidental v. Ecuador (I), the tribunal 

referred to the on-going lawsuits in domestic courts as evidence that the claimant had made a 

choice of forum.58 

 

55. Conversely, in this case, Claimant has already withdrawn its application in Respondent’s 

court.59 In the absence of any pending matters before the Kronian courts, Claimant may 

submit to arbitration, pursuant to Article 11(3) of the BIT. Claimant thus submits that its 

claim is admissible before the SCC.  

 

II. The SCC claims and the Kronos proceedings are not identical 

56. Alternatively, Claimant maintains that its claim is admissible, because it does not share a 

triple identity with the proceedings before Kronian courts. A provision like Article 11(2) of 

the BIT can only deem a claim inadmissible if there is triple identity - of the object, parties 

and cause of action.  

 

57. Claimant submits that, because its claims are borne out of treaty obligations, it is unlikely that 

the Tribunal will find a triple identity with the Kronian court proceedings. This is consistent 

with the tribunal’s reasoning in Chevron v. Ecuador:  

 

‘It is unlikely that the triple identity test will be satisfied in many cases where a 
dispute before a tribunal against a State under a BIT, and based upon an alleged 
breach of the BIT, is compared with a dispute in a national court. This is because 
national legal systems do not commonly provide for the State to be sued in respect of 
a breach of treaty as such.’60  

 

58. As Kronian domestic courts lack the jurisdictional capacity to hear BIT claims, there is no 

convincing basis for an assertion that this matter, and that initiated by Claimant before 

Kronian courts, share a triple identity.  

 

59. Claimant does not contest that the parties are identical, but contends that there is no identity 

of cause (Part A) and object (Part B). 

                                                             
57 Occidental v. Ecuador (I), para 40; Toto v. Lebanon (Award), para 208.   
58 Occidental v. Ecuador (I), para 39. 
59 SUF, P36 L1023-1024. 
60 Chevron v. Ecuador, para 4.76. 
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A. The two claims are not identical in cause of action 

60. Claimant submits that the causes of action of the two claims are not identical.  

 

61. ‘Cause of action’ refers to the legal basis of the claim. Tribunals have recognized that 

contractual claims stemming from concession agreements, for instance, do not share a cause 

of action with treaty claims.61 In  Occidental v. Ecuador (I), the tribunal found that an action 

contesting the legality of legislation in domestic law was distinct in cause of action from the 

claim in arbitration, which relied on the claimant’s rights under the BIT.62  

 

62. Claimant submits that, because its claim before the Tribunal stems from the BIT rather than 

the Agreement, the cause of the claim is treaty-based.  In its Request for Arbitration, 

Claimant explicitly refers to Respondent’s Decree as a violation of treaty protections.63 On 

the other hand, the withdrawn claim before the domestic court was a procedural claim 

concerning the Agreement,64 brought on the basis of Kronian law. Specifically, it concerned a 

provision outlining circumstances under which the Decree may be set aside as 

unconstitutional.65 In light of these facts, Claimant maintains that there is no identity of cause. 

 

B. The claims are not identical in object 

63. Claimant submits that the object of the proceedings before Respondent’s court and those at 

issue before the SCC are not identical.  

 

64. The object of a claim refers to the ‘relief sought.’66  Claimant submits that the object of its 

claim before the Tribunal, represented by its prayer for relief, is making good past losses 

incurred due to Respondent’s violation of its obligations under the BIT.67   

 

65. Much differently, the proceedings before Respondent’s court were aimed at ‘suspend[ing] the 

effects of the Decree until negotiations with the Government took place’,68 as well as 

                                                             
61 Toto v. Lebanon (Decision on Jurisdiction), para 211; Vivendi v. Argentina (I) (Decision on Annulment), para 
113. 
62 Occidental v. Ecuador (I), para 48.  
63 Request for Arbitration, P8 L214-215, 219-221, 224. 
64 SUF, P36 L1015-1022. 
65 PO No. 3, P59 L1628-1640. 
66 Martinez-Fraga and Samra, p427. 
67 Request for Arbitration, P8 L222-231. 
68 SUF, P36 L1016-1017. 
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‘declar[ing] the Decree unconstitutional on grounds of violation of legislative due process’.69 

In fact, the proceedings before the Kronian domestic court were intended to prevent 

economic harm whilst Claimant sought a solution through negotiation.70 Claimant sought 

neither a finding of treaty breaches, nor restitution for same, from the Kronian courts.71  

 

66.  Claimant thus asserts that the claims before this Tribunal and the Kronian national courts are 

not identical in object. 

 

C. Conclusion  

67. In light of the arguments outlined in Parts A and B above, Claimant submits that there is no 

triple identity and its claim is admissible before this Tribunal. 

 

III. The Kronian Court had no exclusive domestic jurisdiction 

68. Claimant submits that the Kronian Court had no exclusive domestic jurisdiction over the 

dispute. While Article 7 of the Agreement states that the courts of Kronos have exclusive 

jurisdiction once a dispute is submitted in such a forum, this provision does not apply to the 

case at hand.  

 

69. The exclusive jurisdiction clause contained in Article 7 of the Agreement cannot exclude the 

jurisdiction of this Tribunal for claims based upon the BIT.72 When an action breaches 

contractual and treaty based obligations, the claim is admissible regardless of the contractual 

jurisdiction clause. As the tribunal in Toto v. Lebanon stated, ‘The Contract's jurisdiction 

clause does not affect the Tribunal's jurisdiction over Treaty claims since [it] covers only 

contractual matters and does not extend to Treaty matters.’73 Claimant thus submits that, even 

if this Tribunal finds that the present case concerns violations of the contract, as well as treaty 

breaches, the claim remains admissible.  

 

IV. Claimant has complied with all obligations in Article 11(2) and 11(3) of the BIT 

70. Claimant further submits that the claim before the SCC should be deemed admissible, as 

Claimant complied with Articles 11(2) and (3) of the BIT. The provisions require an attempt 
                                                             
69 PO No. 2, P56 L1531-1533. 
70 PO No. 2, P56 L1530-1534. 
71 PO No. 2, P56 L1527-1534. 
72 Salini v. Morocco, para 62; SGS v. Pakistan, para 186; Vivendi v. Argentina (II) (Decision on Annulment), 
para 101. 
73 Toto v. Lebanon (Award), para 217. 
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to settle the dispute through negotiations74, and a waiting period of six months from the date 

of the dispute before submitting for arbitration.75  

 

71. Firstly, Claimant notified Respondent of its intention to pursue legal remedies under the BIT 

if an agreement was not reached through negotiations.76 This shows that Claimant tried to 

settle the dispute through negotiations pursuant to the first sentence of Article 11(2) of the 

BIT. Second, the six-month period provided for in Article 11(3) of the BIT has elapsed. 

Therefore, Claimant submits that its claim was made in accordance with Articles 11(2) and 

(3) of the BIT, and is admissible before this Tribunal.  

 

V. Conclusion  

72. Claimant submitted that the suit withdrawn from Kronian courts does not amount to a choice 

of forum. The suit before the Kronian courts substantially differs from its claim before the 

SCC, in both cause and object. Furthermore, Claimant contended that the forum selection 

clause in the Agreement cannot have the effect of precluding this Tribunal from exercising 

jurisdiction over Claimant’s treaty claims. Finally, Claimant has complied with all 

obligations required under the dispute settlement clause. Owing to these points, Claimant 

reiterates that this claim is admissible before the Tribunal. 

  

                                                             
74 Article 11(2) of the BIT, P44 L1232-1237.  
75 Article 11(3) of the BIT, P44 L1238-1243.  
76 SUF, P36 L1025-1027. 
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ISSUE 3: THIS DISPUTE IS MERITORIOUS 

73. In assessing the merits in this case, Claimant urges the Tribunal to conclude that Respondent 

did expropriate Claimant’s alleged investment (Section I), and that Claimant was not granted 

the minimum standard of treatment, including fair and equitable treatment (Section II). 

 

I. Respondent’s conduct amounts to expropriation under Article 7 of the BIT 

74. Claimant submits that Respondent violated its obligation under Article 7 of the BIT, which 

provides that: 

 

‘[N]either Contracting Party shall nationalize or expropriate a covered investment 
either directly or indirectly through measures having an effect equivalent to 
nationalization or expropriation except for a public purpose, in accordance with due 
process of law, in a non-discriminatory manner and on payment of due 
compensation…’77  

 

75. Claimant submits that Respondent, through the Decree and consequent actions, has directly 

(Part A) and indirectly (Part B) expropriated Claimant’s investment in Kronian territory. This 

expropriation is unlawful (Part C) and not justified under Article 10 of the BIT, titled 

‘General Exceptions’ (Part D). 

 

A. There has been direct expropriation  

76. Claimant submits that Respondent directly expropriated Claimant’s investment by 

confiscating the lindoro stored in Claimant's facilities.78 Direct expropriation refers to ‘an 

open, deliberate and unequivocal intent, as reflected in a formal law or decree or physical act, 

to deprive the owner of his or her property through the transfer of title or outright seizure.’79 

In Computer Sciences v. Iran, the tribunal held that representatives of the Revolutionary 

Committee expropriated office equipment and furniture belonging to the Claimant’s Tehran 

subsidiary.80 This exemplifies that movable property, comparable to resources like lindoro, 

can be expropriated. 

 

                                                             
77 Article 7(1) of the BIT, P42 L1158-1161. 
78 PO No. 2, P57 L1575-1577. 
79 UNCTAD, ‘Expropriation: A Sequel, Series on Issues in International Investment Agreements II’ (United 
Nations, 2012), <http://unctad.org/en/Docs/unctaddiaeia2011d7_en.pdf> accessed 8 August 2018.  
80 Computer Sciences v. Iran, para 303. 
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77. In the present case, Respondent’s implementation of the Decree, which provided that ‘all 

extracted lindoro… shall be seized,’81 demonstrates its intent to deprive Claimant of its 

property. The seizure of this stored lindoro began in September 2017 and persists to this 

day.82  

 

78. Claimant concludes that Respondent thereby violated its obligations under Article 7(1) of the 

BIT, as it directly expropriated Claimant’s property.  

 

B. There has been indirect expropriation 

79. Claimant submits that Respondent indirectly expropriated its investments. Indirect (or de 

facto) expropriation refers to a measure that ‘does not involve an overt taking, but that 

effectively neutralises the enjoyment of the property’.83 The determination of indirect 

expropriation depends on whether one adopts the ‘sole effects’ doctrine (Sub-section 1), or 

the ‘police powers’ doctrine (Sub-section 2). The former analyses ‘the effect of the measure 

on the property allegedly expropriated’, while the latter is concerned with the purpose and 

nature of the measure in question.84  

 

1. Under the ‘sole effects’ doctrine, the Decree amounts to indirect expropriation 

80. Claimant submits that the ‘sole effects’ doctrine is better suited than the ‘police powers’ 

approach to determining whether there has been an indirect expropriation. This follows the 

tribunal’s approach in Bear Creek v. Peru, where it was held that ‘to determine whether the 

sovereign powers doctrine has any role to play in the present analysis, the Tribunal must 

interpret and apply’ the relevant treaty.85 Article 7(1) of the BIT specifically bars ‘measures 

having an effect equivalent to nationalisation or expropriation…’ This phrasing emphasizes a 

concern with the effect of a measure, over the purpose for which it is taken.86 Therefore, 

Claimant maintains that the sole effects doctrine should be adopted.  

 

81. The threshold of the doctrine, which is concerned with the effect of alleged expropriation, is 

met ‘whenever… deprivation is not merely ephemeral’.87 Applying this to the facts, Claimant 

                                                             
81 Exh 5, P52 L1441-1442. 
82 PO No. 2, P57 L1575-1579. 
83 Lauder v. Czech Republic, para 200. 
84 Biloune v. Ghana, para 209.  
85 Bear Creek v. Peru, para 452. 
86 S.D. Meyers v. Canada, para 285; Feldman v. Mexico, para 100. 
87 Tippetts v. TAMS-AFFA, para 225. 
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submits that the Decree, which revoked Claimant’s license to exploit lindoro, and terminated 

the Agreement, had the effect of depriving Claimant of all rights it had previously enjoyed. In 

fact, it is uncontested that ‘[the] Decree immediately rendered Claimant’s property in 

[Kronos]... nearly useless.’88  

 

82. Since Claimant had transferred nearly all its mining activity and resources to Kronos, the 

effect of the Decree was not simply to devastate the value of Claimant’s investment, but to 

threaten the ability of Fenoscadia Limited to sustain any business activity.89 Claimant 

intimated this danger in a press conference in September 2016, stating that the Decree, if 

sustained, would render Claimant ‘unable to honour contractual obligations with purchasers 

and suppliers, accumulating unbearable losses.’90 As Respondent’s actions have far-reaching 

consequences for Claimant’s business, they meet the threshold of the sole effects doctrine. 

 

83. Therefore, Claimant asserts that Respondent indirectly expropriated Claimant’s investment in 

Kronos.  

 

2. Under the ‘police powers’ doctrine, the Decree amounts to indirect expropriation 

84. Claimant further submits that, even if this Tribunal opts to apply the ‘police powers’ doctrine, 

Respondent remains in breach of Article 7 of the BIT. Claimant submits that if this Tribunal 

opts for the ‘police powers’ doctrine, it should favour the moderate, rather than radical, 

interpretation. While the radical doctrine focuses exclusively on a measure's public purpose, 

the moderate doctrine supplements this with an assessment of the measure’s proportionality.  

 

85. It bears noting that, although some tribunals have adopted the radical approach in the past,91 

many have explicitly rejected it.92 Notably, the tribunal in Vivendi v. Argentina (I) criticised 

the radical doctrine as granting immunity to those measures, which would otherwise be 

considered expropriation, on the sole basis of a State’s ‘public purpose’.93 In Claimant’s 

view, this Tribunal should not provide States with a carte blanche right to regulate. 

 

                                                             
88 SUF, P36 L1007-1011. 
89 SUF, P35 L931-932. 
90 SUF, P36 L1012-1014. 
91 Methanex v. USA, para 121. 
92 Vivendi v. Argentina (I), para 7.5.21. 
93 Vivendi v. Argentina (I), para 7.5.21. 
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86. Therefore, Claimant urges this Tribunal to apply the more appealing moderate doctrine, 

which balances the consideration of the State’s purpose with an assessment of the 

proportionality of its actions. 

 

87. In evaluating the proportionality of Respondent’s actions, Claimant maintains that they 

amount to an indirect expropriation. Such an assessment typically involves a three stage test 

that analyses whether the measure is (i) reasonably connected to the objective pursued; (ii) 

the least restrictive means of achieving the State’s aim; and (iii) proportionate in relation to 

the interests involved.94 In the following sections, Claimant assesses these factors, and 

concludes that Respondent’s acts do not qualify as an exercise of its police powers, and so 

breach Article 7 of the BIT. 

 

2.1 The measure adopted by the State was not reasonably connected to the objective it 

pursued 

88. Claimant contends that Respondent’s measures were not suited to the aims for which they 

were allegedly adopted.  

 

89. Suitability refers to ‘a reasonable relationship of proportionality between the charge or 

weight imposed to the foreign investor and the aim sought to be realized by any expropriatory 

measure’.95 Claimant submits that there is no such relationship here. Respondent not only 

revoked Claimant’s license to exploit lindoro, but also terminated the Agreement and 

prohibited all lindoro mining without its borders. The alleged objectives underlying these 

actions, as expressed in the Decree’s preamble, were ‘the protection of the environment, our 

natural resources, and human life…’96 However, it is unclear how decimating Claimant’s 

business, instead of strengthening Kronos’ environmental mechanisms, would ever achieve 

these aims.  

90. The absurdity of these measures is further highlighted by the fact that, even in the inspections 

conducted under the more stringent KEA, ‘Claimant was found in full compliance with its 

environment-related obligations under the Agreement’.97 Claimant had, in fact, exceeded 

Respondent’s environmental expectations, by committing a fifth of its entire workforce to the 

                                                             
94 Azurix v. Argentina, para 311. 
95 Tecmed v. Mexico, para 122. 
96 Exh 5, P52 L1428-1429. 
97 SUF, P35 L982-983. 
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proper disposal of waste generated at the Site.98 It is not reasonable to expropriate an entity 

for alleged environmental purposes, if that entity has, through its fulfilment of the 

environmental obligations set out by Respondent, furthered the same objective. Any 

argument to the contrary would be nonsensical.  

 

91. Finally, if prohibiting lindoro exploitation were a suitable remedy to the environmental ills 

allegedly caused by Claimant’s activities, there would be a negative correlation between the 

adopted measure and incidences of microcephaly and CVD among the Kronian population. 

However, no such relationship is evident.99  

 

92. Therefore, Claimant submits that Respondent has not satisfied the first arm of the three-tier 

test and has indirectly expropriated Claimant’s investment. 

 

2.2 The measure adopted was not the least restrictive means of achieving the State’s aim 

93. Second, Claimant submits that Respondent’s actions do not satisfy the obligation to adopt the 

least restrictive measures available to achieve the State’s aim. The obligation mandates States 

to, if faced with a choice of equally appropriate measures, select the least onerous.100  

 

94. To achieve its aims of safeguarding the Kronian environment and people, Respondent could 

have adopted more stringent mechanisms for monitoring, evaluating and regulating against 

pollution. More specifically, to prevent further pollution of the Rhea River, it could have set 

up filtration systems to secure any waste leaving the site. These measures would have been 

less restrictive than expropriation of Claimant’s license, and would have afforded Claimant a 

chance to render some technical assistance in the pursuit of sustainable mining practices. 

Instead, Respondent not only expropriated the licence to exploit lindoro, but also prevented 

Fenoscadia Limited from carrying out any business at all despite it not affecting the 

environment. Respondent thus adopted the most restrictive measures it could, eschewing 

remedies that would have kept Claimant’s investments reasonably unscathed in favour of 

those which decimated their value.101  

 

                                                             
98 SUF, P33 L927-930. 
99 PO No. 3, P59 L1624-1626. 
100 Methanex v. USA, para 75. 
101 SUF, P36 L1005-1011. 
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95. Claimant submits that Respondent did not implement the least restrictive measure available, 

and so cannot be said to have justifiably exercised its police powers.  

 

2.3 The effects of the measure were disproportionate in relation to the interests involved 

96. Claimant further contends that the benefits posed by Respondent’s measures were greatly 

exceeded by the harm done to the Claimant’s rights as an investor, and the Kronian economy.  

 

97. The final limb of the moderate police powers doctrine entails a proportionality analysis. 

Proportionality stricto sensu determines whether the effects of a measure are disproportionate 

or excessive in relation to other interests affected. Claimant argues that Respondent’s 

measures fail this analysis. 

 

98. For one thing, no environmental benefits have stemmed from the Decree and Respondent’s 

subsequent expropriation of Claimant’s investments. There has been no significant decrease 

in the levels of microcephaly and CVD, and Respondent has failed to produce evidence that 

pollution of the Rhea River has ceased since the expropriation took place.102 Contrary to the 

aims set out in the Decree, Respondent actions have failed to produce any discernible benefits 

for human life, the environment, or the Kronian economy. On the contrary, the expropriation 

has devastated Claimant’s business, weakened Respondent’s industry, and threatened the 

livelihoods of hundreds of Kronian citizens. It has left Claimant ‘unable to honor contractual 

obligations with purchasers and suppliers, accumulating unbearable losses’,103 caused 

Claimant to completely shut down its facilities in Respondent’s territory’,104 and dismissed all 

200 of its employees.’105 All this has needlessly endangered a company and industry that 

Respondent previously lauded as a pillar of its economy.106 

 

100. Claimant thus maintains that alleged benefit of Respondent’s measures have not 

materialised, and are exceeded by the harm inflicted upon Claimant’s rights, and the Kronian 

economy. Therefore, it is Claimant’s submission that the final prong of the police powers 

doctrine is not met either. 

 

                                                             
102 PO No. 3, P59 L1624-1626. 
103 SUF, P36 L1012-1014. 
104 SUF, P36-37 L1028-1030. 
105 SUF, P36 L1009-1011. 
106 Exh 3, P49 L1354. 
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101. Taken together, the arguments in 2.1, 2.2 and 2.3 refute any suggestion that Respondent’s 

actions were a justifiable exercise of its moderate police powers. The police powers doctrine, 

if adopted, does not miraculously transform what is so clearly an indirect expropriation into a 

non-compensable regulation. Thus, Claimant submits that Respondent indirectly expropriated 

Claimant’s investment, violating Article 7 of the BIT.  

 

C. Any expropriation is unlawful 

102. Claimant’s next submission is that the expropriation is unlawful. The test for the lawfulness 

of an expropriation is set out in Article 7(1) of the BIT, and mandates that due compensation 

be paid, the measure be implemented for a public purpose, in accordance with due process, 

and in a non-discriminatory fashion.107 It bears noting that ‘[w]hen a treaty cumulatively 

requires several conditions for a lawful expropriation…, failure of any one of those 

conditions entails a breach of the expropriation provision.’108 In line with this reasoning, if the 

Tribunal finds that Respondent has failed to satisfy any of the requirements in Article 7(1) of 

the BIT, it must conclude that Respondent has unlawfully expropriated Claimant’s 

investment. Claimant will proceed to address each of these conditions. 

 

1. Due compensation has not been paid 

103. Claimant submits that Respondent has not satisfied the first arm of the lawfulness test.  

 

104. The requirement to pay due compensation is not qualified by findings that an investment has 

been ‘expropriated for laudable environmental reasons’,109 or ‘as part of the political 

reorientation of the country’.110 This is because, even if ‘the purpose of an expropriatory 

measure may affect its legality, it does not affect the host State’s obligation to provide the 

expropriated investor with prompt and adequate compensation’.111 It is uncontested, and even 

admitted by Respondent, that Claimant has yet to be compensated for its losses.112 

 

105.  Therefore, Claimant submits that Respondent’s has unlawfully expropriated Claimant’s 

investment, as no due compensation has been paid. 

 
                                                             
107 Article 7 (1) of the BIT, P42 L1160-1161. 
108 Crystallex v. Venezuela, para 716. 
109 Santa Elena v. Costa Rica, paras 71-72. 
110 Phillips v. Iran, paras 115-116; Blackaby, para 8.93. 
111 Santa Elena v. Costa Rica, paras 71-72. 
112 Exh 5, P52 L1437-1438. 
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2. Respondent’s conduct does not fulfil a public purpose 

106. Claimant submits that the expropriation does not fulfil a public purpose, and is as such 

unlawful. Arbitral tribunals have defined a public purpose as ‘some genuine interest of the 

public.’113 While States have been given some discretion in deciding what is genuinely in the 

interest of the public,114 the threshold remains high. As stated in ADC v. Hungary, this is 

because: 

‘If mere reference to “public interest” can magically put such interest into existence 
and therefore satisfy this requirement, then this requirement would be rendered 
meaningless...’115  
 

107. In Exploration Company v. Libya, the tribunal found that there had been an unlawful 

expropriation, as the State implemented a measure ‘for purely extraneous political reasons.’116 

In short, the public purpose condition was not met. Similarly, in this case, Respondent’s acts 

are undergirded by political motives, and its true aim is the repatriation of revenues from 

lindoro exploitation. Indeed, ‘not only has Kronos assumed commitments with international 

organizations to make the exploitation of lindoro somewhat sustainable, it also appears that a 

domestic company will undertake the void left by Fenoscadia Limited’.117 

 

108. Claimant submits that the threshold to be met in order to satisfy this criterion of lawfulness 

is therefore substantial. This is supported by the tribunal in Azurix v. Argentina, which 

suggested that the three-tier test used to determine whether the State had exercised its police 

power, could also be adopted in the context of ‘public purpose’.118 Claimant therefore urges 

the Tribunal to apply the following test, in deciding whether Respondent’s acts were 

undertaken for a public purpose. The concerned measure must be (i) reasonably connected to 

the objective it pursued; (ii) the least restrictive means of achieving the State’s aim; and (iii) 

proportionate in relation to the interests involved.119  

 

109. Having examined each of these sub-tests previously, Claimant submits that Respondent does 

not meet the high threshold for proving a public purpose, and has thus unlawfully 

expropriated Claimant’s investment.  

                                                             
113 ADC v. Hungary, para 432. 
114 Goetz v. Burundi, para 126. 
115 ADC v. Hungary, para 432. 
116 BP Exploration v Lybia, para 329. 
117 Exhibit 7, P54 L1472-1475. 
118 Azurix v. Argentina, para 311. 
119 Azurix v. Argentina, para 311. 
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3. Respondent’s actions were not implemented in accordance with due process of law  

110. Claimant submits that Respondent has not complied with the due process requirement of a 

lawful expropriation. The tribunal in ADC v. Hungary stated that due process: 

 

‘… demands an actual and substantive legal procedure for a foreign investor to raise 
its claims against the depriving actions already taken or about to be taken against it. 
Some basic legal mechanisms, such as reasonable advance notice, a fair hearing... In 
general, the legal procedure must be of a nature to grant an affected investor a 
reasonable chance within a reasonable time to claim its legitimate rights and have its 
claims heard. If no legal procedure of such nature exists at all, the argument that ‘the 
actions are taken under due process of law’ rings hollow.’120   

 

111. Claimant submits that these basic legal requirements were not abided by when Respondent 

enacted the Decree. The Decree was issued without notice or public hearing such that 

Claimant’s license was immediately revoked, the Agreement was terminated immediately, 

and Claimant was not given the opportunity to rebut the findings of the Study.121 Therefore, 

the implementation of the Decree lacks any form of due process at all. 

 

112. Therefore, the third aspect of lawfulness is not met. 

 

113. Due to a lack of determinative facts, Claimant does not dispute that Respondent has adopted 

its measures in a non-discriminatory manner. However, as previously noted, the cumulative 

nature of the lawfulness criteria compels a finding of unlawful expropriation, if the Tribunal 

is satisfied that Respondent has failed any other arms of the test. Therefore, in light of the 

above submissions, Claimant maintains that Respondent has committed an unlawful 

expropriation. 

 

114. According to ADC v. Hungary, the finding that an expropriation is unlawful has the effect 

that the customary international law standard of compensation is to be applied.122 This means 

that ‘reparation must, as far as possible, wipe out all the consequences of the illegal act and 

re-establish the situation which would, in all probability, have existed if that act had not been 

committed.’123  

                                                             
120 ADC v. Hungary, para 435. 
121 SUF, P36 L1005-1008. 
122 ADC v. Hungary, paras 480-482. 
123 The Factory at Chorzów (Germany v. Poland), p 47. 
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115. Such reparation will be owed to Claimant, unless Respondent can justify its actions under 

Article 10 of the BIT. Therefore, Claimant’s next submission will argue that Respondent does 

not fulfil the criteria under Article 10 of the BIT, rendering its expropriatory measures not 

just unlawful, but unjustifiable. 

 

D. Respondent cannot justify any expropriation under Article 10 of the BIT, titled ‘General 

Exceptions’ 

116. Claimant submits that Respondent cannot justify its unlawful expropriation under Article 10 

of the BIT, which provides ‘General Exceptions’ to the BIT. Indeed, Respondent’s measures 

do not fulfil the objective listed in Articles 10(1)(a) of the BIT (Sub-section 1) nor 10(1)(c) of 

the BIT (Sub-section 2). Additionally, the threshold of the nexus requirement between the 

alleged objective and the measure is not met (Sub-section 3) and the requirements of the 

chapeau contained in the Article 10(2) of the BIT are not fulfilled (Sub-section 4). 

 

117. This submission relies on WTO law as a basis since Article 10 of the BIT is worded like 

Article XX of the GATT. Hence, WTO case law should be used as a ‘supplementary means 

of interpretation’ pursuant to Article 32 of the VCLT.  

 

118. Moreover, Tribunals have explicitly found that WTO law is relevant to investor-State 

arbitration. For example, in Methanex v. USA, the tribunal stated that it ‘may derive guidance 

from the way in which a similar phrase in the GATT has been interpreted in the past.’124 

Thus, WTO case law will be used to interpret Article 10 of the BIT. 

 

1. The standard in Article 10(1)(a) of the BIT is not met 

119. Claimant first submits that Article 10(1)(a) of the BIT, which concerns the protection of 

human, animal or plant life or health, is not met. This provision requires an analysis of the 

design and structure of the measure.125 In doing so, this Tribunal must be made aware that, in 

line with WTO law, Respondent needs to establish the ‘existence not just of risks to ‘the 

environment’ generally but specifically of risks to animal or plant life or health’.126  

 

                                                             
124 Methanex v. USA, para 6. 
125 China – Raw Materials, para 7.479. 
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120. There are numerous facts to suggest this burden cannot be satisfied. First, the measure is not 

even designed to protect human, animal or plant life or health, seeing as Respondent is 

willing to reinstate the licences for the exploitation of lindoro if Claimant accepts 

responsibility for environmental harm and health consequences.127  

 

121. Second, the measure is not designed to fulfil the policy objective at issue, as it merely 

devastates an enterprise that has complied with and exceeded Respondent’s environmental 

requirements. This argument was detailed in Claimant’s submissions on merits at I.B 2.1. 

 

122. Claimant thus submits that it is counterintuitive to impose an expropriatory measure that 

allegedly seeks to protect human, animal or plant life or health, when Claimant is already 

complying with this policy objective. 

 

2. The nexus requirement in Article 10 of the BIT is not satisfied 

123.  Claimant further submits that the threshold of being necessary for the purpose of these policy 

objectives has not been satisfied. Per Brazil – Retreaded Tyres, this requires an assessment of 

the contribution to the policy objective, the values at stake, and the restrictiveness of the 

measure.128 In order to be necessary, a measure needs to be ‘apt to make a material contribution 

to the achievement of its objective’.129  

 

124. The fact that ‘the Study does not conclusively establish a causal link’130 between CVD and 

Claimant’s activities and that ‘the connection between water contamination by graspel and an 

increase in cardiovascular disease in the population of the surrounding areas (…) is not 

widely accepted’131 goes to show that prohibiting the exploitation of lindoro through 

expropriatory measures cannot make a material contribution to any of the policy objectives 

discussed above. It is confounding that Respondent would base its legislation on the 

inconclusive findings of a single study, which merely suggest that the contamination of the 

Rhea River ‘may be a cause for the microcephaly in newborns of the surrounding areas.’132 

Furthermore, there is no significant decrease of the levels of microcephaly and CVD among 

                                                             
127 PO No. 2, P56-57 L1555-1558. 
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the Kronian population since the Decree was passed,133 which proves the lack of contribution 

of the Decree to the alleged objective. 

 

125. Additionally, Claimant seeks to remind this Tribunal that the measure taken by Respondent 

was not necessary as expropriation was by no means the least restrictive measure available to 

achieve the State’s aim as detailed in I.B.2.2. Indeed, Claimant submits that an alternative 

would have been to install a mechanism of water filtration. Claimant submits that these 

actions do not represent the least restrictive option, rendering the measure unnecessary.  

 

3. The chapeau in Article 10 of the BIT is not met 

126. Claimant submits that Respondent does not satisfy the conditions of the chapeau in Article 

10(2) of the BIT, which provides that measures taken in the public interest must not be ‘(a) 

applied in a manner that constitutes arbitrary or unjustifiable discrimination between 

investments or between investors; or (b) a disguised restriction on international trade or 

investment.’134 

 

127. Claimant reiterates that the Decree is a disguised restriction on investment, as it is 

‘concealed beneath deceptive appearances.’135 It has already been argued that Respondent’s 

measures are not reasonably connected to its alleged aims. Claimant further submits that the 

facts relating to the KEA and the Study prove that Respondent’s true intention is to wrest 

national industries from foreign companies, and specifically Claimant. 

 

128. The findings of the Study, on which the Decree is based, are marred by bias. Claimant 

contends that the Study’s integrity is undermined by the fact that Respondent’s government 

predetermined its narrow scope. In response to a University request to investigate pollution 

data released by the MEM, Respondent granted funding for research on whether lindoro 

mining specifically was responsible for these findings,136 thus limiting the scope of the 

University’s research to suit its own aims. The exploitation of lindoro is not the only mining 

industry in Respondent’s territory,137 and graspel is found not exclusively in lindoro mine 

                                                             
133 PO No. 3, P59 L1624-1626. 
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tailings, yet Claimant - as the only lindoro miner in Respondent’s territory is clearly the 

victim of a nationalist vendetta. 

 

129. Singling out Claimant in the manner above demonstrates that Respondent attempted to 

restrict Claimant’s investments, using the Study as a tool for political and economic gain.  

Therefore, Claimant submits that the chapeau of Article 10 of the BIT is not satisfied as the 

true intention of Respondent is arbitrary and can only be to disguise a restriction on 

investment. 

 

130. Moreover, Claimant submits that Respondent cannot rely on the Article 2.5 of the 1992 

Convention to justify its actions because the 1992 Convention does not apply. 

‘Transboundary water’ is defined as ‘any surface or ground waters, which mark, cross or are 

located on boundaries between two or more States.’138 As the River Rhea is enclosed within 

the boundaries of Kronos,139 the 1992 Convention is not applicable. 

 

E. Conclusion 

131. It is Claimant’s submission that Respondent’s measures constitute both direct and indirect 

expropriation that is unlawful and unjustifiable. Therefore, Respondent has breached its 

obligations under Article 7 of the BIT.  

 

II. Respondent has breached Article 6 of the BIT 

132. Since Claimant has reserved the right to bring additional claims,140 Claimant additionally 

submits that Respondent has breached its obligations under Article 6 of the BIT which 

provides that ‘Each Contracting Party shall accord to a covered investment treatment in 

accordance with the customary international law minimum standard of treatment (MST) of 

aliens, including fair and equitable treatment (FET) and full protection and security (FPS).’141 

Claimant submits that Article 6 of the BIT should be interpreted to include three autonomous 

standards (Part A). Claimant further submits that Respondent’s Decree and its subsequent 

implementation of the KEA breached the FET (Part B) standard contained in Article 6 of the 

BIT.  
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A. MST, FET and FPS are autonomous standards, each of which should be interpreted 

broadly 

133. Claimant submits that Article 6 of the BIT should be interpreted to include three 

autonomous standards. As far as the relation between FET and the MST is concerned, two 

main approaches (synonymous and autonomous), in addition to a case-by-case approach, 

have been adopted by tribunals.142 The synonymous view regards FET and FPS as the 

equivalent of the MST, while the converse position considers the FET obligation an 

autonomous standard of protection, to be enforced in addition to MST. Alternatively, some 

tribunals have remarked the futility of this debate, instead adopting a case-by-case approach 

to determining the components of the FET standard.143 It is Claimant’s submission that the 

Tribunal should favour the autonomous interpretation of the standards of protection in Article 

6 of the BIT (Sub-section 1). Similarly, Claimant urges the Tribunal to reject the synonymous 

interpretation favoured by the NAFTA Free Trade Commission (“NAFTA FTC”) (Sub-

section 2). In the alternative, the Tribunal may adopt a case-by-case approach (Sub-section 

3).  

 

1. This Tribunal should adopt the autonomous – and not the synonymous – approach  

134. Claimant contends that the autonomous approach is more compatible with the ordinary 

meaning of the BIT. The VCLT sets out guidance for the interpretation of treaties such as the 

BIT at hand. Claimant submits that ‘an ordinary meaning’ should be given to the terms of the 

BIT while interpreting them.144 Since both Kronos and Ticadia are parties to the VCLT,145 

such an interpretation must be followed. As Article 6 of the BIT explicitly mentions that it 

includes FET, the ordinary meaning would result in its inclusion as an autonomous standard.  

 

135. Secondly, Claimant submits that Article 6 of the BIT should be interpreted broadly. In fact, 

in defining the MST obligation, tribunals often refer to ‘general principles of justice and 

equity, the practice of States on the treatment of foreign investment, and the existing rules of 

both conventional and customary international law of human rights’.146  

 

                                                             
142 El Paso v. Argentina, para 331. 
143 El Paso v. Argentina, para 335. 
144 VCLT, Art 31(1). 
145 SUF, P32 L875-876. 
146 Subedi, p 730. 
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136. Claimant thus submits that a broader standard should apply that incorporates such 

principles, and all the elements under FET and MST standard are included. 

 

2. This tribunal should not adopt the NAFTA FTC interpretation for Article 6 of the BIT 

137. Claimant further submits that this Tribunal should not adopt the NAFTA Free Trade 

Commission’s (“NAFTA FTC”) interpretation of Article 1105(1) of the NAFTA in relation 

to Article 6 of the BIT, which deems the FET standard as synonymous with the MST 

standard.  

 

138. Firstly, neither Claimant nor Respondent are parties to NAFTA, thus the interpretation of 

FTC shall not be binding for the case at hand. Secondly, the FTC notes of interpretation were 

produced on 31 July 2001,147 while the BIT was signed on 30 June 1995. Hence it not 

possible that such an interpretation was in the contemplation of the drafters of the BIT at 

issue. Thirdly, the FTC’s interpretation is not customary international law – only some 

NAFTA tribunals have applied it, which by no means renders it customary international law. 

This is because regional State practices, which are not accepted by non-member States, do 

not qualify as customary international law.148  

 

139. In conclusion, Claimant submits that the interpretation of FTC shall not be applied in the 

present case. 

 

3. This Tribunal can alternatively adopt a case-by-case approach 

140. Even if the FET, FPS, and MST obligations are not autonomous standards, Claimant 

submits that this Tribunal should treat the FET obligation as a standard, whose content is to 

be decided on a case-by-case basis. Indeed, this was the case in El Paso v. Argentina where 

the tribunal stated the discussion of whether the standards are autonomous or synonymous to 

be as follows: 

 

‘The issue is not one of comparing two undefined or weakly defined standards; it is to 
ascertain the content and define the BIT standard of fair and equitable treatment.’149  

 

                                                             
147 ‘Notes of Interpretation of Certain Chapter 11 Provisions’ (NAFTA Free Trade Commission, 31 July 2001) 
<http://www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-en.asp> accessed 18 August 2018.  
148 Evans, p 102. 
149 El Paso v. Argentina, para 335. 
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141. Claimant thus submits that, by adopting a case-specific approach to determining the 

contents of the FET standard, this Tribunal can conduct a more robust analysis of what 

standards of protection are owed to Claimant's investments, paying particular attention to the 

object and purpose of the BIT in question – a consideration which would not be taken 

account of under a synonymous approach.  

 

B. Respondent violated the FET standard 

142. Claimant submits that Respondent violated the FET standard. The FET standard entails the 

following: 

 

‘The foreign investor expects the host State to act in a consistent manner, free from 
ambiguity and totally transparently in its relations with the foreign investor, so that it 
may know beforehand any and all rules and regulations that will govern its 
investments, as well as the goals of the relevant policies and administrative practices 
or directives, to be able to plan its investment and comply with such regulations.’150  

 

143. Due to the broad interpretation of Article 6 of the BIT obligation advanced by Claimant 

above, Claimant submits that aspects that fall within the FET standard include legitimate 

expectations stemming from specific representations made by the State to the investor (Sub-

section 1), and the requirement to act transparently (Sub-section 2). Claimant submits that 

Respondent has breached all of these elements. 

 

1. Respondent frustrated Claimant’s legitimate expectations  

144. Claimant submits that Respondent breached Claimant’s legitimate expectations. Although 

there is debate on whether the FET standard includes legitimate expectations or not, Claimant 

submits that this Tribunal should adopt it as an aspect of the FET standard. This is because 

numerous arbitral tribunals have held the protection of investors’ legitimate expectations to 

be the dominant element of the FET standard.151 Every State is under ‘an obligation to 

provide to international investments treatment that does not affect the basic expectations that 

were taken into account by the foreign investor to make an investment’.152 At the same time, 

                                                             
150 Tecmed v. Mexico, para 154. 
151 Saluka v. Czech Republic, para 302; CME v. Czech Republic, para 611; Tecmed v. Mexico, paras 154-159; 
CMS v. Argentina, para 276; Occidental v. Ecuador (I), paras 183-192; LG&E v. Argentina, para 127; 
Thunderbird v. Mexico, para 147; Vivendi v. Argentina (II), para 226; Lemire v. Ukraine (Award), para 70; El 
Paso v. Argentina, para 348.  
152 Tecmed v. Mexico, para 154. 
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the investor’s expectations are only protected if they are legitimate,153 and where the investor 

is given specific assurances. Claimant submits that its legitimate and specific expectations 

have been breached due to a total alteration of the legal framework. 

 

1.1 Claimant’s expectations were legitimate 

145. First, Claimant submits that its expectations were legitimate since these were ‘based on the 

conditions offered by the host State at the time of the investment; they must exist and be 

enforceable by law.’154 Claimant’s expectations were based on the Agreement, which 

explicitly assures Fenoscadia Limited that it would have the right to exploit lindoro for 80 

years.155  Therefore, Claimant’s expectations were legitimate.  

 

1.2 Respondent frustrated Claimant’s expectations by breaching its specific representations 

146. Claimant submits that its expectations relied on specific representations made by 

Respondent. As the tribunal stated in Vivendi v. Argentina (II), ‘one must not look single-

mindedly at the Claimant’s subjective expectations, rather there must be an examination from 

an objective point of view’.156 Additionally, in order for representations made by a State to be 

relied on by Claimant in this matter, any representations must be specific, concrete, and 

directed towards the investor itself.157  

 

147. The fact that Respondent’s government had publicly assured, both through presidential 

statements published on Respondent´s official website and presidential speeches, that the lack 

of a specific regulatory framework for mining activities was not a risk for Claimant’s 

activities,158 constitutes objective evidence that a specific assurance had been given. 

Furthermore, the fact that Claimant is specifically singled out in these statements highlights 

the specificity of the assurance as it is directed towards the investor.  

 

148. Claimant thus submits that the legitimate expectations relied upon stem from specific 

assurances made by Kronos. 

 

                                                             
153 LG&E v. Argentina, para 130. 
154  LG&E v. Argentina, para 130. 
155 SUF, P34 L940-943.  
156 Vivendi v. Argentina (II), para 209. 
157 Plama v. Bulgaria, para 176. 
158 SUF, P34 L940-943.  
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1.3 Respondent frustrated Claimant’s expectations by totally altering its legal framework 

149. Claimant submits that Respondent violated this aspect of the FET standard by totally 

altering its legal framework. This requires a consideration of the extent of change.159 As noted 

by the tribunal in Eiser v. Spain, ‘regulatory regimes cannot be radically altered as applied to 

existing investments in ways that deprive investors who invested in reliance on those regimes 

of their investment’s value’.160 

 

150. When the Agreement was signed, Kronian legislation ‘had neither a regulatory framework 

for the mining industry nor a comprehensive environmental regulation’161 nor did it include a 

protocol for the management of mining waste.162 Implementing the Decree in addition to the 

KEA amount to a total alteration of such a regime, as the investor is now faced with a ban on 

its exploitation of lindoro, increased cumbersome rules regarding its mining efforts, and 

numerous burdensome environmental obligations. This is a radical alteration of the legal 

framework. 

 

151. Thus, Claimant submits that the legitimate expectations relied upon due to specific 

assurances given by Kronos and the total alteration of the legal framework mean that 

Respondent has breached this aspect of the FET standard.  

 

2. Respondent breached its transparency obligation 

152. Claimant submits that Respondent’s conduct has not been transparent, amounting to a 

breach of the FET standard.   

  

153. Failure to ensure transparency constitutes a breach of the FET standard.163 Transparency 

means that the legal framework for the investor’s operation is readily apparent.164 The 

obligation is defined further in Article 8(2) of the BIT, which requires Kronos to publish 

information in advance.   

 

                                                             
159 El Paso v. Argentina, para 374. 
160 Eiser v. Spain, para 382. 
161 SUF, P33 L919-920. 
162 PO No. 2, P56 L1540-1544. 
163 Maffezini v. Spain, para 83; En Cana v. Ecuador, para 158. 
164 Tecmed v. Mexico, para 154; Lemire v. Ukraine (Decision on Jurisdiction and Liability), para 284; Rusoro v. 
Venezuela, para 524; Urbaser v. Argentina, para 628. 
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154. The process of passing the Decree was non-transparent; it did not involve any public 

information or notice given prior to it being issued. In Metalclad v. Mexico the tribunal found 

a breach of the FET standard since Claimant received no notice, invitation, or opportunity to 

appear at a meeting at which its permit was denied.165 The same facts apply to the case at 

hand, inviting this Tribunal to find a breach of the transparency obligation as part of the FET 

standard and Article 8(2) of the BIT.  

 

155. Thus Claimant submits that the FET standard under Article 6 of the BIT was breached since 

Respondent acted in a non-transparent manner. 

 

C. The MST obligation has been breached 

156. Claimant urges the Tribunal to adopt a broader interpretation of the MST standard than that 

offered in Neer v. Mexico. Furthermore, Claimant asserts that Respondent’s acts breached the 

MST obligation in Article 6 of the BIT. 

 

1. The customary international law MST goes further than the traditional Neer standard 

157. Claimant submits that the MST obligation should be interpreted as surpassing the Neer 

standard, which states that: 

 

‘the treatment of an alien, in order to constitute [a breach of the MST], should 
amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of 
governmental action so far short of international standards that every reasonable and 
impartial man would readily recognize its insufficiency.’166  

 

158. This standard should not be applied in the present case because, as noted in Mondev v. USA, 

it ‘concerned not the treatment of foreign investment as such but the physical security of the 

alien.’167 There is insufficient cause to apply a standard of protection against acts of private 

parties towards aliens in the State’s territory in disputes arising out of the conduct of the State 

itself. Furthermore, Neer v. Mexico is rightly criticised as out-dated. To cite the Mondev 

tribunal, ‘to the modern eye, what is unfair or inequitable need not equate with the outrageous 

or egregious.’168 Thus, Claimant maintains that an assessment of the MST, which is to be 

consistent with international law, must go beyond the out-dated Neer standard.  

                                                             
165 Metalclad v. Mexico, para 91. 
166 Neer v. Mexico, paras 61-62; Blackaby, paras 8.106-8.107. 
167 Mondev v. USA, para 115. 
168 Mondev v. USA, para 116. 
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159. Instead, Claimant proffers that this Tribunal adopt the interpretation set out in Waste 

Management v. Mexico. In that award, the tribunal stated that the MST is infringed by 

conduct ‘ ... attributable to the State and harmful to the claimant if the conduct is arbitrary, 

grossly unfair, unjust or idiosyncratic, is discriminatory… or involves a lack of due process 

leading to an outcome which offends judicial propriety’.169 In conclusion, Claimant submits 

that this Tribunal should adopt the Waste Management standard. 

 

2. Respondent’s actions breached the MST 

160. Claimant contends that Respondent’s actions – in particular, the issuance of the Decree 

which revoked Claimant’s license, and the manner in which the KEA was passed into law – 

amount to a breach of the MST. This is because the acts were idiosyncratic, carried out 

without due regard for judicial propriety, and contradicted assurances made by Respondent as 

far back as January 2015.  

 

161. The KEA requires the ‘safe handling, treatment, storage and disposal of hazardous wastes’170 

by miners, and imposes overly restrictive penalties, including fines, the immediate 

withdrawal of environmental licences, and the forfeiture of facilities.171 These provisions 

represent a significant shift from the environmental procedures hitherto carried out by 

Respondent, with the potential to considerably harm Claimant’s business in Kronos. Yet, 

Respondent neither consulted with Claimant about the workability of the proposed 

restrictions stated in the Decree, nor did it give any warning that such a development would 

arise.  

 

162. In fact, Respondent waived a requirement, enshrined in Article 59 of the Kronian 

Constitution, that there be a public hearing whenever a draft bill ‘may directly affect the 

national industry of Kronos, as defined by the Speaker of the Kronian House of 

Representatives.’172 Respondent claimed that the Speaker of the House, in bypassing this 

process, was exercising his discretionary powers.173 However, this decision contradicts 

Respondent’s public declaration that Fenoscadia Limited is ‘one of the pillars of Kronos’ 

                                                             
169 Waste Management v. Mexico, para 98. 
170 PO No. 2, P57 L1561-1562. 
171 SUF, P35 L964-965. 
172 SUF, P35 L968-971. 
173 SUF, P35 L973-975. 
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growing economy.’174 It is indisputable that such restrictive regulation of mining, a 

burgeoning sector of Respondent’s economy, would not affect the national industry of 

Kronos.  

 

163. Thus, Claimant contends that the Speaker’s exercise of discretion amounts to an abuse of 

power, intended to further the nationalist aims of the Government, and Respondent’s acts as 

whole amount to a violation of the MST obligations enshrined in Article 6.     

 

D. Conclusion 

164. In conclusion, Claimant submits that the FET and MST standards of protection are 

autonomous and should be interpreted broadly. Furthermore, Respondent has violated the 

FET standard on grounds of legitimate expectations and transparency. As such, Claimant 

maintains that there has been a violation of Article 6 of the BIT.  

                                                             
174 Exh 3, P49 L1354. 
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PART FOUR: RESPONDENT’S COUNTERCLAIM 
 

ISSUE 1: RESPONDENT’S COUNTERCLAIM IS INADMISSIBLE BEFORE THE 

TRIBUNAL 

165. Claimant submits that Respondent’s counterclaim is not admissible before the SCC. First, 

the counterclaim has no basis in the BIT (Section I). Second, the Kronian domestic court is 

the appropriate forum for addressing the counterclaim, which is borne out of obligations in 

the Agreement (Section II). 

 

I. Respondent’s counterclaim has no basis in the BIT 

166. Claimant submits that Respondent’s counterclaim has no basis in the BIT, and in fact 

misconstrues the obligations therein. It is inadmissible before this Tribunal.  

 

167. Respondent asserts in its counterclaim that its costs are ‘a direct consequence of Claimant’s 

breach of Article 9(2) of the BIT.’175 The provision provides that ‘each Contracting party 

shall strive to minimize… harmful environmental impacts occurring within its territory.’176 

From this wording, it is clear that Article 9(2) of the BIT confers an obligation on 

Respondent itself to mitigate such harmful effects within its own territory. The only clause of 

Article 9(2) of the BIT, which might be read as imposing an obligation on Claimant, 

stipulates that ‘the polluter should, in principle, bear the cost of pollution…’177  

 

168. However, this provision by no means confers an unconditional obligation on Claimant, and 

especially not in the absence of evidence that Claimant has wilfully or negligently polluted in 

the first place. Specifically, the enforcement of the provision is subject to the consideration 

that investment and international trade need not be distorted.178 That the phrase ‘in principle’ 

precedes the obligation itself, points to the Contracting Parties’ acknowledgment that, while 

the polluter-pays principle exists as a general idea, it may not be enforced in reality. 

 

                                                             
175 Answer to Request for Arbitration, P17 L461. 
176 Article 9(2) of the BIT, P43 L1199-1205.  
177 ibid.   
178 ibid.  
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169. Thus, Respondent’s counterclaim that there has been a breach of Article 9(2) of the BIT179 

stems from a misunderstanding of the obligations therein. Without a legitimate treaty basis 

for Respondent’s assertion, Claimant submits that the counterclaim is inadmissible.  

 

II. The Kronian national court is the appropriate forum for the counterclaim 

170. It is Claimant’s submission that the counterclaim arises out of the obligations contained in 

Article 2 of the Agreement and, therefore, the Kronian national courts are the appropriate 

forum for settling the dispute involving Respondent’s counterclaim.  

 

171. This is in line with the dispute resolution clause contained in Article 7 of the Agreement, 

which stipulates that ‘[a]ny dispute arising directly out of this Agreement, including its 

termination, shall be submitted to the courts of Kronos, which hold exclusive jurisdiction.’180 

Article 2 of the Agreement outlines the obligations of Fenoscadia Limited, including its 

commitment to ‘comply with good practices for the sustainable exploitation of lindoro, 

including the disposal of any waste resulting from the activities directly or indirectly related 

to the exploitation of lindoro.’181 This provision further notes the conditions for the issuance 

of licenses, and Claimant’s commitment to environmental inspections by the Ministry for 

Environmental Matters. As Respondent’s counterclaim is exclusively concerned with 

Claimant’s alleged non-fulfilment of its environmental obligations, the Kronian court is the 

appropriate forum for the counterclaim.  

 

172. As this Tribunal is the improper forum to address Respondent’s counterclaim, Claimant 

contends that it be deemed inadmissible. 

 

III. Conclusion 

173. As Respondent’s counterclaim has no basis in the BIT, Claimant submits that it is 

inadmissible before this Tribunal. 

 

                                                             
179 Answer to Request for Arbitration, P17 L461. 
180 Exh 2, P48 L1335-1336. 
181 Exh 2, P47 L1300-1318. 
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ISSUE 2: RESPONDENT’S COUNTERCLAIMS ARE NOT MERITORIOUS 

174. If this Tribunal does consider the claim to be admissible, Claimant submits that the 

counterclaim should be dismissed, as it is unmeritorious. This is because there is no legal 

basis for granting compensation (Section I).182   

 

I. Claimant has not violated Article 9(2) of the BIT 

175. Contrary to Respondent’s claim, Claimant has not violated Article 9(2) of the BIT, which 

recognizes that a polluter should, in principle,183 bear the cost of pollution. Claimant submits 

that this clause does not confer an obligation on polluters to pay, in fact or absolutely.  

 

176. Rather, it should be interpreted as subject to certain considerations and exclusions, including 

the protection of ‘public interest’ and ‘investment or international trade.’184 Most 

significantly, and implied in the ‘polluter-pays’ principle, is the understanding that an 

operator will not ‘bear the cost of remedial actions or pay compensation if they demonstrate 

that they were not at fault or negligent.’185 Respondent’s acceptance of this exclusion is 

demonstrated by its inclusion in the KEA.  

 

177. Claimant has not violated Article 9(2) of the BIT, as it neither wilfully nor negligently 

polluted Respondent’s waters. Firstly, prior to the MEM releasing its data on pollution in 

October 2015, there had been no evidence to suggest that Claimant had any negative effects 

on the Kronian environment at all. In fact, Claimant had complied with all environmental 

inspections.186 Furthermore, Claimant employed 20% of their workforce for the sole purpose 

of waste disposal.187 Thus, Claimant had no reason to suspect that its activities might be 

linked to the harm outlined in the Study.  

 

178. In the absence of either intent or negligence on Claimant’s part – and given Claimant’s 

considerable efforts to avoid pollution – it is submitted that Respondent lacks a legal basis on 

which to demand payment for any environmental damage.  

                                                             
182 Cementownia v. Turkey, paras 170-171. 
183 Article 9(2) of the BIT, P43 L1203-1204. 
184 Article 9(2) of the BIT, P43 L1199-1205. 
185 PO No. 2, P57 L1560-1565. 
186 SUF, P35 L981-983. 
187 SUF, P33 L925-930. 
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II. Conclusion 

179. In light of the above, Claimant maintains that the lack of a legal basis and the absence of 

unbiased and conclusive facts should render Respondent’s counterclaim unmeritorious. 
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PRAYERS FOR RELIEF 

1. Declare that Respondent is liable for violations of the BIT;  

 

2. Order Respondent to pay damages to Claimant for the losses caused as a consequence of the 

violation valued at no less than USD 450,000,000;  

 

3. Find that Claimant is entitled to all costs associated with these proceedings, including all 

legal and other professional fees and disbursements;  

 

4. Order payment of pre-award interest and post-award interest at a rate to be fixed by this 

Tribunal; and  

 

5. Grant such further relief as counsel may advise and that this Tribunal deems appropriate.  

 

6. Claimant submits that the case be allowed and the Respondent be held in violation of said 

obligations. 
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