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                              FACTUAL BACKGROUND 

1. On 30 June 1995, the Republic of Ticadia (“Ticadia”) and the Republic of Kronos 

(“Kronos” or “Respondent”) concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (the “Ticadia-Kronos BIT”)1 

2. In 1993, Claimant, Fenoscadia Limited (“Fenoscadia” or “Claimant”) was incorporated 

under the laws of the Republic of Ticadia.2 

3. On 20 April 2000, the claimant won the public auction for the concession of the rights to 

extract lindoro in Respondent’s inner territory (“The Site”) that is abandoned in Lindoro3. 

Claimant was the only company extracting lindoro in Respondent’s territory.4 

4. On 1 June 2000, upon the conclusion of the bidding, Claimant and Respondent entered into 

the concession agreement (“The Agreement”)5 and were granted the respondent to exploit 

lindoro in The Site for eighty years.6 In return, Claimant had to pay Respondent 22% of the 

monthly gross revenue relating to the extraction and commercialization of lindoro and started 

actual exploitation in August 2008.7  

5. At the time of the execution of The Agreement, Respondent had neither a regulatory 

framework for the mining industry nor a comprehensive environmental regulation.8 

Respondent’s Government had publicly assured both through Presidential statements 

published on Respondent ́s official website and Presidential speeches9 that the lack of a 

specific regulatory framework for mining activities was not a risk for Claimant ́s activities. 

6. In October 2014, respondent government started causing problems against claimants’ 

promising, among other things, to fiercely protect Respondent's national industries against 

foreign companies.10  

7. On 1 January 2015, respondent government started a crusade against foreign capital.  

Claimant was one of the five largest foreign companies operating in Respondent’s territory. It 

                                                   
1 Uncontested fact ¶1 
2 Uncontested fact ¶ 6 
3 Exhibit No 1 
4 Uncontested fact ¶ 11 
5 Exhibit No 2 
6 Uncontested fact ¶ 8 
7 Id 
8 Uncontested fact ¶ 10 
9 Exhibit No 3 
10 Request for arbitration ¶ 9 
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thus did not take long before Respondent’s new Government started to take shots at 

Claimant.11  

8. In March 2015, Respondent’s Government sent to Respondent’s Parliament a highly 

protective draft environmental bill.12 The bill was willfully drafted with vague wording to 

leave significant leeway for Respondent’s Government to meddle in the conduct of 

environmentally sensitive businesses in Respondent’s territory, since the Nationalist Party 

believed that advancing a protective environmental agenda would please its supporters  and 

on 12 June 2015, Respondent government passed the 2015 Kronian Environmental Act 

(“KEA”).13 

9. On 15 May 2016, the Kronian Federal University published a study indicating that the 

exploitation of lindoro may be a trigger to coronary heart disease for the in-site workers as 

well as for the people in the surrounding areas (“Study”).14 The Study failed to conclusively 

confirm a causal link between the exploitation of lindoro and the increase of coronary heart 

diseases in Respondent's population since 2009.15 Claimant was not granted an opportunity to 

produce evidence contradicting the Study.16 

10. On 7 September 2016, Respondent issued Presidential Decree No. 2424 (“Decree”)17 

prohibiting exploitation of lindoro in Respondent’s entire territory, revoking Claimant’s 

licenses, and terminating the Agreement with no compensation to Claimant.18 Only four 

months elapsed between publication of the Study and the Decree, a time-period clearly 

insufficient for Respondent to properly analyze the Study’s yet unproven conclusions and 

reach an informed decision regarding whether to continue with the exploitation of lindoro.19 

Further, the Study was entirely funded by Respondent’s Government.20  

11. Immediately upon the issuance of the Decree, Claimant sought out Respondent’s Government 

to negotiate an amicable solution.21 However, Respondent was adamant in sustaining its 

prohibition of exploitation of lindoro and, therefore, declined negotiations.22  

                                                   
11 Id 
12 Uncontested fact ¶ 15 
13 Ibid, ¶ 10 and 11 
14 Uncontested fact ¶ 22 
15 Exhibit No 4 
16 Request for arbitration ¶ 13 
17 Exhibit No 5 
18 Request for arbitration ¶ 13 
19 Request for arbitration ¶ 14 
20 Id 
21 Request for arbitration ¶ 15 
22 Id 
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12. On 8 September 2016, Claimant filed a motion in Respondent's courts seeking to suspend the 

effects of the Decree on a provisional basis and challenging its constitutionality.23 Claimant 

did not request Respondent's courts to rule on the breaches performed by Respondent or on 

the damages due to Claimant.24  

13. On 22 February 2017, after receiving an official and final statement from Respondent's 

government that the Decree would not be revoke,25 claimant withdrew its motion.26 At the 

time of the withdrawal, no decision had been rendered yet.27  

14. On 14 September 2017, tons of lindoro stored in Claimant’s facilities were confiscated by 

Respondent's officials, including those that were already prepared for export.28 As a 

consequence, since the Decree, Claimant has not been able to honor its contractual obligations 

with purchasers and suppliers, accumulating significant losses over the period.29  

15. In August 2017, a news magazine of the mining sector published a story on the creation of a 

new company30 resulting of a joint venture between a Kronian state-owned company and an 

enterprise from the Republic of Ibi for restating the exploitation of lindoro in the Site by as 

early as 2019 – despite the prohibition imposed by the Decree, which remains in force but can  

be reversed at Respondent’s convenience through a Presidential decree.31  

16. On 10 November 2010, Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce.32    

 

 

 

 

  

                                                   
23 Procedural order No 2 
24 Request for arbitration ¶ 16 
25 Exhibit No 6. 
26 Request for arbitration ¶ 16 
27 Id 
28 Request for arbitration ¶ 17 
29 Id 
30 Exhibit No 7. 
31 Request for arbitration ¶ 18 
32 Uncontested fact ¶ 29 
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STATEMENT OF ARGUMENT 

                   JURISDICTION  
 

17. This tribunal has jurisdiction over this dispute. Because, first; Being incorporated in 

accordance with the law of the Republic of Ticadia, Fenoscadia is national or investor of 

Ticadia as set out in article 1 BIT. –and that is why it complies with its tax obligations in 

Ticadia. Second; claimant’s investment is covered investment under the BIT. Third; 

claimant’s claims are treaty claims and the dispute resolution clause in the concession contract 

does not apply. It would make no difference to the Tribunal’s jurisdiction were Claimant’s 

claims arise out of the Agreement, Because, article 11(1) BIT confers jurisdiction to the 

Tribunal to hear a dispute arising out of or relating to the Agreement and the forum selection 

clause in the Agreement does not amount to waiver of Claimant’s arbitration right under BIT.  

                ADMISSIBILITY 
18. Claimant’s claims are admissible despite the application filed before respondent’s domestic 

court. Because, the fork-in-the-road provision had not been triggered by the claimant—the 

legal proceeding submitted before respondent’s local court and before this tribunal were not 

the same and esteemed from different cause of action, the reliefs sought and the parties before 

the two forums were also not the same. 

                      MERIT 
19. Claimant submit that: First, through the issuance of presidential decree 2424 Respondent has 

expropriated claimant’s contractual rights (A) Second, the claimant present that the measures 

taken by the respondent were amounted to indirect expropriation of claimant’s investment (B) 

and Third, the claimant submits that the indirect expropriation of claimant’s investment is 

unlawful—it is not inconformity with article 7 of Ticadia-Koronos BIT(C). To establish this 

argument, the claimant submit that Respondent failed to satisfy the requirements for the 

happening of lawful expropriation, particularly_ the public purpose requirement(i), the due 

process requirement(ii), non-discrimination requirement(iii) and the obligation to pay due 

compensation with interest(iv) were not satisfied. 

20. The claimant submits that Respondent failed its obligation to accord fair and equitable 

treatment to the claimant. Fair and equitable treatment principle entitle foreign investors to a 

certain level of treatment and any treatment which falls short of this level, put the failing state 
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under responsibility. Claimant argues that Respondent has acted contrary to the fundamental 

principles of FET as required under article 6 of the Ticadi-Kronos BIT, namely legitimate 

expectations, due process and Full Protection and Security.  

21. The claimant also submits that Respondent acted in non-transparent manner in violation of 

article 8 of BIT. 

                 COUNTER CLAIM 
22. Finally, Claimant argues that the tribunal has no jurisdiction over Respondent’s counterclaim. 

Because, the BIT does not confer to the SCC the jurisdiction to hear Respondent’s 

counterclaim. Only an investor is entitled to initiate arbitration pursuant to Art.11.3 BIT. 

Respondent’s counterclaim is not admissible because, Respondent is precluded from asserting 

counterclaim under Art.11.5 BIT.  
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ARGUMENTS 

I.  JURISDICTION AND ADMISSIBILITY 

1. THE TRIBUNAL HAS JURISDICTION OVER THE 

CLAIMANT’S CLAIM 
23. Contrary to respondent objection, the Tribunal has jurisdiction over the dispute because: (A) 

claimant is an investor under the BIT; (B) Claimant’s operation in Respondent's territory is 

covered investment under the BIT; and (C) Claimant’s claims are treaty claims and the 

dispute resolution clause in the concession contract is not applicable.   

A. Claimant is an Investor Under the BIT 
24. Claimant is an “investor of a Contracting Party”, as set out in Article 1 of the BIT. Article 1.4 

of BIT defines “investor of a Contracting Party” as: 

“…an enterprise of a Contracting Party that…has made an investment in the other 

Contracting Party's territory.”33 (emphasis added).  

25. According to Article 31(1) VCLT, ordinary meaning should be given to the phrase “an 

enterprise of a Contracting Party” to mean “national of a Contracting State” –“a juridical 

person” with the “nationality” of a contracting state.34 

26. Dictionaries are often used in ascertaining the ordinary meaning of a term by international 

courts and tribunals.35 No doubt that an enterprise is juridical person established (or created) 

in accordance with the domestic law of a state. Taking these definitions together, it can be 

said with no difficulty that a “juridical person” with the “nationality” of a contracting state is 

a legal person, a corporate body assumed to exist and recognized by the law of, and to be a 

subject of, a specific state. Thus, “an enterprise of a Contracting Party” in BIT is “a juridical 

person” with the “nationality” of a contracting state. These definitions do not indicate that 

notions of control and ownership are relevant considerations for the purposes of determining 

the meaning of a “national” with respect to a “juridical person.”   

27. According to international law and practice in general and investment law in particular, place 

of incorporation is the most commonly used and the preferred criterion to determine 

nationality of a juridical person.36 The test of incorporation is used in the ICSID Convention. 

                                                   
33 Ticadia-Kronos BIT, Art. 1(4) 
34 UNCTAD. p. 109 
35 Gardiner. p. 166–167 
36 Dolzer & Schreuer. P. 46; Sornarajah. P. 324; Barcelona Traction Case; Diallo Case, Guinea v. Congo 
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Some BITs seek to provide alternative tests of corporate nationality such as: location of the 

seat, the nationality of control or ownership and/or combination of incorporation and other 

criteria for the purposes of protection under a treaty.37  

28. The notion that a juridical person should have the nationality of the state in which it is created 

is founded in logic, for such entity is a creature of domestic law and depends for its existence 

on domestic law,38 and this premise is re- affirmed in the decisions of different tribunals. 39  

29. In cases in which the relevant treaties provided for incorporation as the only relevant criterion 

to establish nationality of a juridical person, tribunals have decided that no other criteria are 

relevant to determine nationality and/or standing of the claimant.40 In Tokios Tokelès case, 

which share almost similar conditions with the present case, the tribunal held that the 

“claimant is a national of home state (Lithuania) because, it   was founded on a secure basis in 

the territory of Lithuania”41 and the control test was not relevant, and the fact that no 

substantial activity of the claimant took place in Lithuania was equally irrelevant.42 

30. Likewise in Rompetrol case, which involved similar BIT terms and issues with Tokios 

Tokelès, the tribunal applied a formal corporate nationality test, as Tribunal in Tokios Tokelès 

did, and found that the claimant was an eligible investor and that it had jurisdiction to 

entertain the dispute.43 In Autopista, the tribunal determined, on the basis of the terms agreed 

by the parties to the dispute, that the nationality of the corporate claimant –an enterprise 

incorporated in Florida but controlled by Mexican investors – was American.44 

31. Thus, in the absence of express requirement in BIT that “an enterprise of a Contracting 

Party” must have its main business interests and real economic activity in that state, it is 

sufficient that the enterprise (company) be incorporated in one of the contracting state and 

took the investment into the other contracting state to acquire nationality based on place of 

incorporation. 

32. In the present case, Fenoscadia was incorporated under the laws of the Republic of Ticadia.45 

Being incorporated in accordance with the laws of the Republic of Ticadia, Fenoscadia is an 

                                                   
37 Oxford handbook of international investment law. P. 164-166 
38 Sornarajah. P. 197-198 
39 Autopista case, ¶ 107; UNCTAD, (2007) P. 12-13.  Id 
40 Saluka, ¶ 241; Tokios Tokelès case 
41 Tokios Tokelès, ¶. 30 
42 Id 
43 Rompetrol case, ¶.79 
44 Autopista case, ¶. 114 
45 Uncontested Facts, ¶ 6 
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enterprise of Ticadia and that’s why it complies with its tax obligations in Ticadia.46  Hence, 

Fenoscadia is “an enterprise of a Contracting Party” –i.e., ‘national of a Party of Ticadia’ 

pursuant to the TK BIT.  

B. Claimant’s Operations in kronos is Covered Investment Under TK BIT 
33. Claimant's operations in Respondent's territory qualify as a covered investment47 within the 

meaning of Article 1 of the BIT, since the activities of Claimant has conducted in 

Respondent's territory result from a contract entered into with Respondent and whose 

performance required that claimant constituted property in Respondent's territory.48  

34. According to Article 1(3) of the BIT “covered investment” means, with respect to Kronos, an 

investment made in its territory by an investor of Ticadia. And, the term investment in Article 

1 BIT means “an interest arising from the commitment of capital or other resources to 

economic activity in the territory of a Contracting Party, such as under: (i) a contract 

involving the presence of an investor’s property in the territory of the Contracting Party, 

including a concession.”49 (emphasis added).  

35. Fenoscadia is an enterprise –investor –of Ticadia50 that has made an investment, as set out in 

Art 1 (f) BIT, in the territory of Kronos.51 

C. Claimant’s claims are treaty claims and the dispute resolution clause in 

the concession contract does not apply 
36. Claimant submits that the tribunal has jurisdiction to entertain this claims, since the claimant’s 

claims are treaty claims (1) and also even if the claims are not exclusively treaty claims, the 

BIT empowers the tribunal to settle a dispute arising out of or relating to the concession 

agreement (2).  

1. Claimant’s Claims are Treaty Claims 

 

37. Article 11 of BIT entitles Claimant to submit an investment dispute for settlement by binding 

arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce (SCC) and 

                                                   
46 Procedural order No. 2 
47 Ticadia-Kronos BIT, Article 1(3) of BIT 
48 Ticadia-Kronos BIT, Article 1(f) of BIT 
49 Ticadia-Kronos BIT, Article 1(f) of BIT 
50 Uncontested Facts, para 6; Article 1(4) BIT 
51 Request for Arbitration, ¶ ¶ 4-5; Statement of Uncontested Facts, ¶¶,  8-9 
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in accordance with SCC Arbitration Rules.52 Article 11(1) BIT defined an investment dispute 

as: 

“a dispute between a Party and an investor of the other Party arising out of or relating to 

an alleged breach of any right conferred or created by this Treaty with respect to an 

investment.” (emphasis added)  

38. Claimant’s claims are that Respondent's actions breached Article 7 (expropriation)53 and the 

minimum standard treatment, specifically FET, guaranteed in Article 6 of the BIT. An 

expropriation could be both a breach of contract as well as a breach of a treaty, and, likewise, 

the manner of the breach may amount to a breach of the fair and equitable standard of 

treatment.54  

39. Distinction has been made between the violation of a contract through a commercial act by 

the state and a violation through the use of its sovereign powers. And it is concluded that a 

violation through the use of sovereign power would amount to a breach of international 

norms. There is authority for the view that a contractual violation made through the exercise 

of sovereign power incurs responsibility in the state.55 

40. In the subject dispute, Respondent terminated the Agreement and thereby expropriated 

Claimant’s contractual right through the exercise of its sovereign power –i.e., through the 

Decree.56 While the dispute settlement clause in the Agreement confers jurisdiction to courts 

of Respondent to entertain only a dispute arising directly out of the Agreement, including 

breach of the contract through a commercial act by Respondent,57 Claimant’s claims relates to 

breaches of the treaty itself as a separate international law obligation. Accordingly, since the 

agreement it self is already covered and included under article 1(f) of BIT, such a clause of 

concession agreement does not and should not stand in the way of a legitimate contractual 

claim, but investment claim. 

41. Thus, since the basis of Claimant’s claims is BIT, there is no way for the forum selection 

clause in the Agreement to apply. Hence, the tribunal has sole jurisdiction over claimant’s 

treaty claims.  

                                                   
52 Ticadia-Kronos BIT, Article 11 (3)  
53 Uncontested Facts, ¶¶. 1, 21 
54 Sornarajah. P. 321; UNCTAD (2005/4), p. 19 
55 S. Schwebel, International Arbitration: Three Salient Problems (1986) 
56 Exhibit 5; Uncontested fact, ¶. 23 
57 Exhibit 2, concession contract Article 7 
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2. It Would Make no Difference to the Tribunal’s Jurisdiction were Claimant’s 

Claims Arise out of the Agreement 

 
42. Even if Respondent were to raise an argument that the claim involves contractual claim, it 

would make no difference to the Tribunal’s jurisdiction, for: (i) the BIT confers jurisdiction to 

the tribunal to hear a dispute arising out of the Agreement; and (ii) claimant’s contractual 

right is covered investment under BIT. 

i) The BIT Confers Jurisdiction to the Tribunal to Hear a Dispute Arising out of the 

Agreement 

43. Article 11.1 BIT defined an investment dispute broadly to include “a dispute arising out of or 

relating to an investment agreement between that Party and such enterprise.” This provision 

of BIT resolved the issue which would otherwise arise despite its unlikely acceptance, 

however. Even in the absence of explicit provision in BIT, Schreuer remarks that those 

provisions which extend the tribunals’ jurisdiction to ‘any dispute relating to investments’ are 

generally interpreted by Tribunals as including jurisdiction over contract claims.58  

44. The forum selection clause in the Agreement contains express limiting words that, ‘a dispute 

arises directly out of the Agreement’ in conferring jurisdiction to Respondent’s courts. This 

clearly limited scope of the forum selection clause conforms to the very notion that claims 

must be adjudicated in their appropriate forum and according to their respective sources of 

law.59  Hence, the sufficiently limited scope of the forum selection clause to contractual 

claims coupled with the broadly worded provision of the BIT which confers sufficiently 

comprehensive jurisdiction to the SCC Tribunal makes no slight doubt to exist as to the 

tribunal’s jurisdiction over claimant’s claims.60  

45. Moreover, Claimant did not waived its right to arbitration under BIT for such right exists by 

virtue of Respondent’s irrevocable standing offer, which cannot be withdrawn by Respondent 

as well.61 

46. As affirmed by several arbitral tribunals, the forum selection clause does not amount to 

waiver of claimant’s arbitration right under BIT.62 This is so even if the Agreement, 

                                                   
58 Schreuer. p. 8 
59 Henry. p. 958 
60 Schreuer.  p. 8 
61 Blyschak. p. 127, 147; Shaw. p. 930 
62 Vivendi v. Argentina (II), ¶¶ 53–54; Azurix, ¶. 79; Henry P. 981 
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containing the forum selection clause, was concluded after the entry into force of the BIT.63 

The Tribunal in Vivendi v Argentina held that the forum selection clause in the concession 

contract had not waived claimant’s right to Investor-State arbitration because the cause of 

action for claimant’s claim rested on the relevant BIT.64 Likewise, in Azurix case the Tribunal 

refused to recognize forum selection clauses as a waiver of arbitration rights because the 

claims or causes of action before [the Tribunal were] different in nature from any claims 

which could be brought before the [local courts] on the basis of contract documents.65 

47. Furthermore, even if it might be possible to waive arbitration right under a treaty, such waiver 

to be effective, must be made explicitly.66 That is, only explicit and unequivocal waiver and 

not exclusive forum selection clause that can be a bar to investor-state arbitration under a 

treaty.67 

48. In the subject dispute, there is no any indication whatsoever which shows that Fenoscadia has 

explicitly and unequivocally waived its arbitration right under Art. 11 BIT. Rather, 

Fenoscadia unequivocally accepted Respondent’s offer to arbitration in commencing arbitral 

proceedings before the SCC Tribunal.68 

ii) Claimant’s Contractual Right is Covered Investment under BIT 

 

49. In case where ‘contractual rights’ is covered investment under a treaty, international 

obligation may arises against the state that has breached the contract.69 In such a case, the 

foreign investor has the right to seek remedies under the treaty.70 That is, the foreign 

investor’s right to have recourse to the remedies that are provided for him in the event of a 

violation of his rights under the treaty emanates from the very treaty inclusion of ‘contractual 

rights’ in the definition of covered investment and the internalization thereby of the contract.71 

Once the contract is internationalized in this way, the ‘domestic form’ clause cannot alter the 

                                                   
63 TSA Spectrum v Argentina, ¶. 55 
64 Vivendi v Argentina (II), ¶¶. 53–54 
65 Azurix, ¶. 79 
66 Vivendi v Argentina (I) (Decision on Annulment), ¶. 76; Azurix, ¶¶. 80-81 
67 Henry. P. 114; Spiermann, p. 210; AdT v Bolivia, ¶¶. 118-119 
68 Request for Arbitration, ¶. 1 
69 Sornarajah. P. 14 
70 Id. 
71 Id. 
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rights, including arbitration right, provided for in the treaty72 as international rules prevail 

over domestic rules.73  

50. In the subject case, it is clearly established above that Claimant’s contractual right is an 

investment –i.e., covered investment –pursuant to Article 1 BIT. As a result, the contract 

which is ordinarily subject to the laws of the host state becomes effectively internationalized 

enabling Claimant to have recourse to its arbitration right in BIT. 

2.CLAIMANT’S CLAIMS ARE ADMISSIBLE DESPITE THE 

APPLICATION FILED BEFORE RESPONDENT’S DOMESTIC COURT 

 
51. Article 11 of BIT contains the so called fork-in-the-road provision which provide the party 

options to submit investment dispute either to the domestic courts/administrative tribunals74 or 

to this tribunal.75 

52. A ‘Fork-in-the-road’ clause gives investor options to choose between the domestic courts and 

international arbitration at the outset.76 Such a clause provides that an investor must choose 

between the host state’s domestic courts or international arbitration tribunal; once made is 

final.77 

53. Fork-in-the-road provision potentially bars an investor from submitting its claim to 

International arbitration if the so-called ‘triple identity test’78 are cumulatively demonstrated.  

These are: - if the same dispute involving the same cause of action between the same parties 

has been submitted to the domestic court of host state.79  

54. The claimant submits that, despite the application filed before respondent’s domestic court, 

its claims are admissible to be entertained by this tribunal. Because, the submission made 

before the local court of respondent and before this tribunal were not the same; and 

esteemed from different cause of action (A), only claimant was the party in the law suit 

before respondent’s domestic court (B) and the relief sought before the two forums were not 

the same (C) 

                                                   
72 Blyschak. P. 127; Voss. P. 324 
73 Schreuer (I). p. 6 
74 Ticadia-Kronos BIT, Article 11{2(a)} 
75Ticadia-Kronos BIT, Article 11 (3) 
76 UNCTAD, P.86 
77 Dozler. P. 267 
78 Olguín v. Republic of Paraguay 
79 UNCTAD, P. 86  
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A. The Submission Made Before the Local Court of Respondent and 

before this Tribunal Were not the Same and Esteemed From 

Different Cause of Action 
55. The similarity or identical nature of dispute submitted to the domestic court of one of the 

party and to the international tribunal is one ground for the loss of access to international 

arbitration.80 In the Vivendi v Argentina,81 the tribunal held that the loss of access to 

international arbitration under a fork-in-the-road clause applies only if the same dispute 

involving the same cause of action between the same parties has been submitted to the 

domestic courts of the host state. 

56. In the case at hand, the submission made before respondent’s local court were based on the 

domestic law82 while the submission made before this tribunal were a treaty claim and 

esteemed from the BIT. 

57. The application filed by claimant before the respondent’s domestic court were a defensive 

and reactive actions against the effects of domestic law, but the claimant’s submission 

before this tribunal were raised from treaty as a result of respondent’s failure to undertake its 

obligations under BIT. Thus the submission made by claimant before the two forums were 

not the same and esteemed from different cause of action. In CMS v. Argentina case83 the 

tribunal held that the defensive and reactive actions taken by the foreign investor against the 

effects of domestic law does not constitute the fork in the road requirements. 

58. Moreover, the claimant withdrew the lawsuit prior to final judgment.84 The mere fact of 

submission of the claim before the local court without final judgment being rendered is at 

variance with the generally accepted definition of forking in the road provision which insists 

on the finality of investor’s choice of forum in explicit terms.85  In Azurix Corp. v. Argentina 

case,86 the tribunal held that:  

 “party will be prevented from seeking relief in a second forum if there were identity of the 

parties, object and cause of action in the proceeding pending before two or more tribunals.” 

59. Therefore, in relation to admissibility, the defense raised by the respondent on the ground of 

forum selection is argument by labeling not by analysis and cannot prevent this Arbitral 

                                                   
80 The oxford handbook of international investment law.  p. 1426 
81 Vivendi v Argentina, paras 53–5; Genin v Estonia, ¶¶ 321, 330–3 
82 Request for arbitration, para. 6; Procedural Order No.2. 
83 CMS v. Argentina 
84 Uncontested fact, para. 26; Request for arbitration, ¶. 6 
85 H&H enterprises investments v. Egypt 
86 Azurix Corp. v. Argentina, ¶. 88 
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Tribunal from entertaining the dispute. 

B. The Parties Before the two Forums Were not the Same 
 

60. Not every appearance before a court or tribunal of the host state constitutes a choice of forum 

under a fork-in-the-road provision.87 The loss of access to international arbitration applies if 

the dispute that was submitted both to the domestic court and to international tribunal 

involves the same parties.88 Therefore, in order to determine whether the choice has been 

made under a fork-in-the-road clause, it is necessary to establish whether the parties in the 

two lawsuits are the same.89 

61. In the present case, the claimant filed a motion in Respondent's court to challenge the legality 

of presidential decree on one hand90 and to seek the stoppage of its effects on temporary basis 

on the other hand while negotiations with Respondent's government is pending.91 Claimant 

did not request Respondent's courts to rule on the breaches performed by Respondent or on 

the damages due to Claimant.92 The application made by claimant was a kind of Interlocutory 

measure filled to react against the effects and constitutionality of decree and not against the 

respondent.93  Thus, the submission made before the respondent’s domestic court involved 

only claimant and respondent was not the party.  

C. The Relief Sought Before the two Forums Were not the Same 
62. As provided in the preceding paragraphs, the "fork-in-the-road" provision potentially bar an 

investor from submitting its claim to international arbitration only if the same dispute between 

the same parties seeking the same relief has been submitted to the domestic court of host 

state.94 

63. The claimant submits that the relief sought before respondent’s local court and before this 

tribunal were not the same. The claimant’s lawsuit before the respondent’s domestic court 

was to seek the suspension of the effects of presidential decree and to declare that the decree 

is unconstitutional on grounds of violation of legislative due process.95 However, the 

                                                   
87 Dozler. P. 267; Vivendi v Argentina, ¶. 53-55 
88The oxford handbook of international investment law, p.1426 
89 UNCTAD, P.86 
90 Procedural Order No.2. 
91 Uncontested fact, para. 25; Request for arbitration, ¶. 6 
92 Id 
93 Id 
94 UNCTAD, P.86;  Olguín v. Republic of Paraguay 
95  Procedural Order No. 2; Uncontested Fact, ¶. 25; Request for Arbitration, ¶.16 
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claimant’s law suit before this tribunal is to request the tribunal to declare that the Respondent 

has violated several provisions of BIT and other international laws. The relief sought also 

includes damages sustained on the claimant.   

64. Therefore, for all the above reasons the claimant requests this tribunal to declare that the 

claimant’s claims are admissible and continue entertaining this dispute. 

                         II. ARGUMENTS ON MERITS 

1. RESPONDENT HAS EXPROPRIATED CLAIMANT’S 

INVESTMENT 

65. Claimant submits that the adoption of presidential decree No. 2424 by respondent is 

amounted to indirect expropriation of the claimant’s investment and breaches of article 7 the 

Ticadia-Kronos BIT. Art 7.1 of the Ticadia-Kronos BIT clearly provides that: “Neither 

Contracting Party shall nationalize or expropriate a covered investment either directly or 

indirectly through measures having an effect equivalent to nationalization or expropriation 

except for a public purpose, in accordance with due process of law, in a nondiscriminatory 

manner and on payment of due compensation…” (emphasis added) 

66. The argument to demonstrate that Claimant’s investment has been expropriated will be made 

in three parts: First; claimant alleges that through the issuance of presidential decree 2424 

Respondent has expropriated claimant’s contractual rights (A). The claimant will demonstrate 

that the measures taken by the respondent were amounted to indirect expropriation of 

claimant’s investment (B) and the claimant submits that the indirect expropriation of 

claimant’s investment is unlawful (C). To establish this argument, the claimant contest that 

Respondent failed to satisfy the requirements for the happening of lawful expropriation, these 

are the requirement of public purpose (1) the requirement of due process of law (2) and the 

requirement of payment of due compensation (3) as provided under article 7(1) of the 

Ticadia-Kronos BIT and other international obligation. 

A. Respondent has expropriated Claimant’s Contractual Rights 

Through Adoption of Presidential Decree 2424 in Violation of Article 

7 of TK BIT 
67. Expropriation of the investor’s investment is not only limited to the taking away or 

interference with tangible property but also includes the taking away or destruction of rights 
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acquired, transmitted, and defined by a contract.96 It is an established principle that 

expropriation of contractual rights is as a much a wrong, entitling the sufferer to redress, as 

expropriation of tangible property.97 This is particularly true where the acquired right involves 

some form of exclusive right or use, such as a contract or concession.98 Under international 

law, state responsibility may arise for the cancellation of contracts or the voiding of state-

granted property interests.99  

68. In present case, on 1 June 2000, the respondent has entered into concession agreement and has 

under taken long term commitment (for eighty years) in relation to the extraction of lindoro in 

it territory.100 Furthermore, prior to the execution of the Agreement, Respondent granted 

Claimant the necessary licenses for the exploitation of lindoro.101 However only after few 

years, on 7 September 2016, though the issuance of presidential decree 2424, the respondent 

has cancelled the the license and expropriated the contractual right of the claimant in violation 

of article 7 Ticadia-Kronos BIT.  As it has already established above in the preliminary part, 

the claimant’s contractual right which has acquired through the concession agreements is 

covered investment102 and forms part of the legal foundations of the claimant’s investment. 

And thus protected against expropriation under Ticadi-Kronos BIT.103 

69. To identify whether the contractual right of the investor has expropriated or not, the guiding 

principle is locating whether a state has acted in its sovereign capacity. This criterion, has  

already been relied upon in the Shufeldt Claim,104 which shares identical conditions with the 

case at hand and elaborated further in the Jalapa Railroad case.105 In that case, commission 

regarded a legislative decree, declaring a  contract between the state and the investor to be 

void, as an act of expropriation. It held:  

“… the respondent Government stepped out of the role of contracting party and 

sought to escape vital obligations under its contract by exercising its superior 

governmental power. Such action under international law has been held to be a 

confiscatory breach of contract.” 

                                                   
96 Dozler. p.126; Oxford handbook of international investment law. p. 729 
97 Rudloff Case (193); Norwegian Claims case (1922); Chorzow Factory Case (1926) 
98 Newcombe. P.15 
99 Brownlie. p. 549 – 555 
100 Request for Arbitration, ¶. 5; Uncontested facts, ¶. 8 
101 Request for Arbitration, ¶. 5 
102 Ticadia-Kronos BIT, Article 1 (f)  
103 Ticadia-Kronos BIT, Article 7  
104 Shufeld Award, 24 July 1930, 2 RIAA 1079 
105 Jalapa Railroad and Power Co, American v. Mexican Claims ¶. 8; Whiteman. P. 908 
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70. The applicant requests this tribunal to rule and take affirmative position consistently with the 

finding of the waste management tribunal106 which held that an ‘outright repudiation,’ for 

instance in the form of a ‘decree or executive act,’ could have qualified as an expropriation. 

Importantly, the Revere Copper case107 involves the same condition  and has elaborated on 

this issue in which the tribunal found that the cancellation of long term commitment is amount 

to taking of claimant’s property and observed:  

“In our view, the effects of the respondents’ actions of cancellation of its long term 

commitments have substantially the same impact on effective control over use and operation 

as if the properties were themselves conceded by a concession contract that was cancelled 

and there had been a taking by the government” Likewise, in Phillips Petroleum case108 the 

tribunal agreed with the claimant's argument and ruled that the termination of contract rights 

under a concession agreement constituted an expropriation of contractual rights. 

71. In dispute at hand, the presidential decree was issues by Mr. Bazing who is the president of 

the respondent state in exercise of sovereign authority. To this fact the claimant request this 

tribunal to import the view of the tribunal in Impregilo v Pakistan claim to the case at hand 

which held that the breach of contractual obligation under BIT constitute expropriation of 

contractual right if it resulted from exercise of state sovereign authority going beyond the 

behavior that which an ordinary contracting party could adopt.109 The tribunal held that: 

 “for the State to incur international responsibility it must act as such and it must use its 

public authority. The actions of the State have to be based on its ‘superior governmental 

power’. It is not a matter of being disappointed in the performance of the State in the 

execution of a contract but rather of interference in the contract execution through 

governmental action” 

72. Most recently, in the Azurix case,110 the ICSID tribunal has elaborated on this issue. The 

tribunal held that “[whether one or a series of contractual breaches can be considered to be 

measures tantamount to expropriation is depend on whether the State or its instrumentality has 

breached the contract in the exercise of its sovereign authority, or as a party to a contract” 

73. In sum up, for all of the above mentioned reasons, in the present case, the respondent request 

this tribunal to declare that Respondent has expropriated claimant’s contractual rights and 

                                                   
106 Waste Management, ¶. 168 
107 Revere Copper case, ¶. 56 
108 Phillips Petroleum Co v Iran, ¶. 75 
109 Impregilo SpA v. Islamic Republic of Pakistan 
110 Azurix v Argentina, ¶. 315 
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subsequently violated article 7 of Ticadia-Kronos BIT though issuance of presidential decree 

2424. 

B. The Measures Adopted by the Respondent Were Amounted to an 

Indirect Expropriation of the Claimant’s Property  
74. Though indirect expropriation should be considered on a case by case basis, the unreasonable 

interference with the prevention of enjoyment or with the deprivation of the Claimant’s 

property is the main test to find the happening of indirect expropriation.111 A number of 

principles have been formulated invariably to demonstrate the existence of indirect 

expropriation.112 

75. The OECD Draft Convention113 established a provision regarding expropriation which states 

that: “no party shall take any measures depriving, directly or indirectly, of his property a 

national of another Party. Another variation is contained in the NAFTA114 which speaks of , 

“.... a measure or measures tantamount to nationalization or expropriation” 

76. For establishing the threshold between simple regulation which is within the legitimate state 

regulatory power and regulatory expropriation carrying taking of foreign investor’s 

property,115 the first and most relevant criteria is a quantitative test that looks at the severity of 

the measure's effect on the investment (‘sole effect doctrine’). Under this test the intensity of 

interference with Claimant’s property rights and breach of Claimant’s legitimate expectations 

are the core elements in order to decide whether the expropriation has occurred or not.116  

77. Professor Dolzer117  state that: “No one will seriously doubt that the severity of the impact 

upon the legal status, and the practical impact on the owner’s ability to use and enjoy his 

property, will be a central factor in determining whether a regulatory measure effects a 

taking.” 

78. In the current judicial practice, the arbitral tribunals lean towards the ‘sole effect doctrine’ the 

effect of the governmental measure on foreign investment, to decide whether an indirect 

expropriation or a measure tantamount to expropriation has taken place.  

79. Metalclad v.  Mexico case,118 the tribunal addressed that indirect expropriation occurs if the 

                                                   
111 Marvin Feldman v Mexico, ¶.107 
112 L. B. Sohn/ R. Baxter. p. 545-553; Article 10 of OECD Draft Convention 
113 OECD Draft Convention, Article 3 
114 NAFTA 
115 Marvin Feldman v Mexico (2002) ¶. 188 
116 Id 
117 R. Dolzer. Indirect Expropriations: New Developments? Environmental Law Journal P. 64-79 
118 Metalclad Corp v United Mexican States, para. 103; CMS v. Argentina case 
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interference is substantial and deprives the investor of all or most of the benefits of the 

investment permanently or for a substantial period of time. The tribunal held that 

“expropriation includes not only open, deliberate and acknowledged takings of property, such 

as outright seizure or formal or obligatory transfer of title in favour of the host State, but also 

covert or incidental interference with the use of property…”119  

80. Likewise, in Tecmed v. Mexico case, the tribunal stated that regulatory measures were 

covered by the same rules on expropriation as other types of government measures.  It stated: 

“Under international law, the owner is also deprived of property where the use or enjoyment 

of benefits related thereto is exacted or interfered with to a similar extent, even where legal 

ownership over the assets in question is not affected, and so long as the deprivation is not 

temporary….”120  

81. In launder case121 the tribunal addressed the indirect taking and held that indirect 

expropriation is a measure that effectively neutralizes the enjoyment of the property. 

Likewise, in the Tokelės case,122 the tribunal found that any unfounded actions of government 

or representative of the government against the foreign investor which invalidate the 

Claimant’s contracts constitute taking. Because, the Respondent’s obligations with respect to 

“investment” relate not only to the physical property of investors but also to the business 

operations associated with that physical property. 

82. In the present case, under article 7 of BIT, the respondent and claimant have agreed not to 

expropriate the investment of each party directly or through measures having an effect 

equivalent to expropriation and accordingly, on 1 June 2000, the claimant permitted to 

undertake its investment.123 As it can be infrared from this provision the expropriation is not 

only limited to direct taking of the investment of other party but also it includes any kind of 

interference or measures the effect of which would be tantamount to expropriation. 

83. However, following the adoption of Environmental act (KEA), on 7 September 2016, the 

respondent issued a presidential decree 2424 which has indirectly expropriated Claimant’s 

property by failing its treaty obligation. The issuance of the Decree immediately rendered 

Claimant’s property in Respondent’s territory, notably its facilities for the exploitation of 

lindoro, nearly useless.124 The over all value of the the claimant’s property has rendered 

                                                   
119 Id 
120 Ibid, ¶. 116. 
121 Lauder  v. Czech Republic. 
122 Tokios Tokeles v Ukraine, ¶. 122  
123 Request for Arbitration, ¶. 5 
124 Statement of uncontested facts, ¶. 23 
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valueless due to this unexpected measure of the respondent which tantamount to indirect 

expropriation.  

84. Furthermore, Respondent confiscated tons of lindoro, including those that were already 

prepared for export, stored in Claimant’s facilities.125 Ultimately, the sudden cessation of 

revenues suffered by Claimant led it to completely shut down its facilities in Respondent’s 

territory.126  

85. Therefore, for all the above mentioned reasons, the claimant requests this tribunal to declare 

that the measures adopted by the respondent were amounted to an indirect expropriation of 

the claimant’s property.        

C. The Expropriation of Claimant’s Investment is Unlawful 
86. Article 7(1) of the Ticadian-kronos BIT states four cumulative elements on which 

expropriation is lawful. These requirements are; public purpose, in accordance with due 

process of law, in a non- discriminatory manner and on payment of due compensation. 

87. The basic principles of customary international law on expropriation is also state that foreign-

owned property may not be expropriated or subject to a measure tantamount to expropriation, 

unless four conditions are met: the measure is for a public purpose; it is taken in accordance 

with applicable laws and due process; it is non-discriminatory; and full compensation is 

paid.127 These requirements for a lawful expropriation must be fulfilled cumulatively.128  

88. In the case at hand, the claimant submits that the expropriation is unlawful because, the due 

process requirement (1) and the requirement of payment of Compensation (2) were not 

satisfied. 

1. The due process requirement was not satisfied 

89. International law on expropriation requires that abrogation of a concession or withdrawal of a 

license by a state must be preceded by providing an opportunity for the foreign investor to 

explain why such actions should not be taken.129 Whatever substantive right a state may have 

regarding expropriation, exercise of such right is subject to procedural regularity. Non-

observance of due process requirement rises the question of the legality of the action and duty 

                                                   
125 Request for Arbitration, ¶. 17 
126 Statement of uncontested facts, ¶. 27; Request for Arbitration, ¶. 17 
127 UNCTAD (2005/4), p. 41; UNCTAD (2004), p. 239; Dolzer & Schreuer. p. 90-92; Sornarajah. p. 406 
128 Dolzer & Schreuer. P. 91 
129 Sornarajah. P. 403-404; Amco v. Indonesia 
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to pay compensation.130  

90. Several arbitral tribunals have emphasized the need for due process safeguards prior to the 

cancellation of license and have deemed cancellations without due process as violations of 

standard of treatment and as well as  the expropriation provisions.131   

91. The tribunal in Amco v. Indonesia132 and Middle Eastern Cement Shipping Ltd v. 

Egypt  have found liability for the lack of due process prior to cancellation of the licenses. In 

the subject dispute, Respondent used the Study conducted by its Federal University as the 

basis for issuing the Decree, which revoked Claimant’s license and terminated the 

Agreement.133 In clear disregard of the due process requirement in BIT, however, Respondent 

did not provide claimant, prior to the issuance of the Decree, the opportunity to produce 

evidence contradicting the Study.134 

2. Respondent has expropriated the of claimant’s investment without any 

compensations 

92. If this tribunal found that all others requirements of legality were satisfied in this case, 

Claimant submits that the expropriation is still unlawful because the respondent has 

expropriated the investment of the claimant without the payment of any compensation in 

violation of article 7 of Ticadia-Koronos BIT and other international laws. 

93. Expropriation is not illegal per se under international law. It has always been beyond doubt 

that a State has the power and the right to expropriate the property of nationals and of 

foreigners directly or through regulation, in principle.135 However, the fact that a regulatory 

measure serves some legitimate purposes cannot automatically lead to the conclusion that no 

expropriation has occurred and that, therefore, no compensation is due.136 There is a duty in 

international law to pay compensation for the taking of alien’s property. Non-payment affects 

legality.137 It is part of customary international law that an expropriatory measure must be 

accompanied by prompt, adequate, and effective compensation.138 

                                                   
130 Ibid, p. 403 
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94. Most of IIAs treaty provisions139 dealing with expropriation, including the Ticadian-kronos 

BIT140 provides payment of  prompt, effective and adequate compensation  in order for a 

taking to be lawful-expropriation and thus, failure to comply with it must render an 

expropriation unlawful. 

95. Ticadia-Koronos BIT provide that the Contracting Party shall not expropriate a covered 

investment of the other party without the payment of due compensation.141 Article 7(2) and 

(3) of the BIT provides more details about the amount of compensation and the timing of 

payment, that it should be paid immediately before the expropriation took place and carry 

interest from the date of expropriation until the date of payment. The claimant contest that the 

expropriation is unlawful because, the respondent has expropriated claimant’s property 

without any compensation by violating article 7 of Ticadia-Koronos BIT and other 

international laws. 

96. In principle, when the State effects a total or substantial deprivation, compensation must be 

paid even if compelling public interests had justified adopting the measures at stake.142 The 

existence of legitimate public purpose is a requirement for the legality of an expropriation but, 

cannot be the basis of an argument that no compensation will be paid for the expropriated 

investor’s property.143 Regulatory expropriation which may be perfectly legal but with the 

negative economic consequences of which have to be borne by the foreign investors carries an 

obligation to compensate.144 In his writing, Amerasinghe145 stated that, “an expropriation 

could be unlawful as a matter of customary international law merely if it violated a contract 

between the host state and the foreign investor.” 

97. In the present case, claimant issued the Presidential Decree No. 2424 on 7 September 2016, 

alleging that there is compelling public purpose and prohibited the exploitation of lindoro in 

all Respondent’s territory, revoked Claimant’s license, and terminated The Agreement. As a 

result of this, Claimant’s property rendered useless without any compensation under the 

banner of public purpose. 

98.  In the Santa Elena v. Costa Rica case,146 the purpose of protecting the environment for which 

the Property was taken does not alter the legal character of the taking for which adequate 
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compensation must be paid. In this case, the tribunal has addressed that the fact that the 

property was taken for public reason does not affect either the nature or the measure of the 

compensation to be paid for the taking, and the international source of ‘the obligation to 

protect the environment’ makes no difference for the payment of compensation”. It also added 

that: “Expropriator environmental measures, no matter how laudable and beneficial to society 

as a whole, not alter the state’s obligation to pay compensation.” Here, the claimant is not 

challenging the respondent’s right to expropriate for genuine public purpose though not 

existed in the case at hand, but the failure of the respondent to undertake the obligation to pay 

compensation under BIT treaty it is a party. Concerning the state obligation, in the Chorzow 

case,147 the PCIJ has developed the most famous authoritative holding which obliges the state 

to pay compensation for breach of its treaty duty. The court state that: “if a taking were not in 

conformity with treaty, expropriation is unlawful and carry compensation.” 

99. The tribunal in INA Corp. v. Iran148 shared the same view of Chorzow tribunal and upheld 

that: “A lawful taking of foreign investor’s property impose on the government concerned the 

obligation to pay compensation.” Likewise, in Metalclad v. Mexico, the tribunal found that a 

measure to prevent the use of land as an underground landfill and establish it as a State 

wildlife protected area was a measure tantamount to expropriation and required 

compensation.149 Again, the respondent’s obligation to pay compensation can also be justified 

on the basis of  “cost-internalization” theory which held  that, the states in order to regulate 

must internalize the cost of the expropriation caused to the investor.150  

100. Article 7 (3) of Ticadia-Kronos BIT provide not only the requirement of 

compensation for the legality of expropriation but also obliges the respondent to pay 

compensation without delay which carry the interest at a commercially reasonable rate from 

the date of expropriation until date of payment. However, in violation of this provision the 

respondent from the date of expropriation, September 2016, until the date of payment (at 

present an unspecified time) has not been offered both the compensation and the interest to 

Claimant. And also, there is is no evidence which shown that respondent is taking any 

measures to being paid the compensation. 

101. Therefore, Claimant contest that Respondent has illegally expropriated the property of 

claimant in breach of Article 7(1 ,2 and 3) of the Ticadia-Kronos BIT by failing to provide 
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adequate compensation including interest to Claimant following the issuance of the 

presidential decree 2424. 

102. In summary, Claimant submits and request this tribunal to declare that Respondent 

has expropriated claimant’s contractual rights through adoption of presidential decree 2424 in 

violation of article 7 of BIT, the decree issued by the the respondent government is amounts 

to indirect expropriation of Claimant’s property. The expropriation is unlawful, it is not 

inconformity with article 7 of Ticadia-Koronos BIT and other international laws, particularly_ 

it fails to satisfy the public benefit, the due process and non-discrimination and the obligation 

to pay due compensation with interest were not satisfied. 

2.RESPONDENT FAILED ITS OBLIGATION TO ACCORD MINIMUM 

STANDARDS OF TREATMENT AND TRANSPARENCY 

REQUIREMENT 
103. On the basis of the arguments on the indirect expropriation of Claimant’s investment, 

it can be concluded that Respondent has acted contrary to the requirements of fair and 

equitable treatment (FET) (A) full protection and security (B) and Transparency requirement 

(C) under the Treaty.  

A. Respondent Failed its Obligation to Accord Fair and Equitable 

Treatment to the Claimant 
104. Claimant submits that regardless of the satisfaction of the tribunal on the matter of 

expropriation, there are other grounds on the basis of which Respondent is in breach of its 

obligations under international law and Article 6 of the Ticadia-Kronos BIT, which entitles 

Claimant to FET under the Treaty. 

105. International minimum standard of treatment was built on the basis of the Neer case151, which 

did not concern an investment but ‘the physical security of an alien. The Neer standard is that 

‘the treatment of an alien, in order to constitute an international delinquency, should amount to 

'an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of governmental 

action so far short of international standards that every reasonable and impartial man would 

readily recognize its insufficiency’152 Article 6 of the BIT reads: 
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‘Each Contracting Party shall accord to a covered investment treatment in accordance with 

the customary international law minimum standard of treatment of aliens, including fair and 

equitable treatment and full protection and security.’ (Emphasis added).   

102.Under this provision, the standard of FET against which the acts of Respondent are to be 

measured is provided in general term and entitled the claimant to expect to enjoy a basket of 

rights, including: legitimate expectation, due process, transparency, and non-discrimination. 

103.Several arbitral tribunals that have interpreted similar provisions with article 6 of T-K BIT 

stated that the concept of an international minimum standard is not a static one – frozen in 

time and is capable of being developed in a modern context. Tribunals have noted that the 

original customary international law standard, with its emphasis on outrageous mistreatment 

of the alien, is no longer sufficient in light of contemporary development153, it is now 

reasonably well settled that the standard requires on the part of the host country, that is 

encapsulated in the obligations to act in a consistent manner free from ambiguity and in total 

transparency, without arbitrariness and in accordance with the principle of good faith.154 In 

addition, investors can expect due process in the handling of their claims155 

104.In ADF v United States case, in interpreting Article 1105 NAFTA, which is a similar provision 

with Art. 6 BIT, the tribunal 

“…that the customary international law referred to in Article 1105(1) is not ‘frozen in time’ 

and that the minimum standard of treatment does evolve. … [W]hat customary international 

law projects is not a static photograph of the minimum standard of treatment of aliens as it 

stood in 1927 when the Award in the Neer case was rendered. For both customary 

international law and the minimum standard of treatment of aliens it incorporates, are 

constantly in a process of development.”156 

103. Likewise, in Pope and Talbot, the tribunal confirmed that international minimum standard of 

FET could not be a static concept frozen in time in a manner stated in the Neer Claim.157 

104. Therefore, in present case, it would be surprising if FET and the contents it reflects were to be 

interpreted as meaning no more than the Neer Tribunal meant in1927.158 Hence, today, the 

threshold for violation of this standard is as high as it was interpreted in Neer case. Fair and 

equitable treatment principle entitle foreign investors to a certain level of treatment and any 
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treatment which falls short of this level, put the failing state under responsibility.159 Claimant 

argues that Respondent has acted contrary to the fundamental principles FET as required under 

Article 6 of the Ticadi-Kronos BIT namely legitimate expectations (1), due process (2)  

1. Respondent violated claimant’s legitimate expectations 

 
104.One of many functions of FET is the protection of legitimate expectations of the investor.160 

The expectations that underline the investment may arise from the reliance on the stability of 

the host state’s regulatory framework. Not every expectation deserves a protection, but only a 

legitimate and reasonable one that occurred at the time of making an investments or that 

created then after161 protection of investor’s legitimate expectations is part of the fulfillment 

of the obligation of FET because investor’s legitimate expectations is an essential element of 

FET.162  

105.Legitimate expectations of investors are based on legal framework of the host state and on 

undertakings and representations made by the host state.163 In the case hand  claimant submits 

that it has legitimate expectations based on the respondent’s legal framework (i) and assurances 

given by respondent government(ii) which later on destroyed by respondent through the issuance 

of presidential decree 2424(b)(iii)    

i. Claimant has legitimate expectations based on the respondent’s legal 

framework. 

106.The respondent’s legal framework as it existed at the time of making the investment was 

decisive for any legitimate expectations and foreign investor may reasonably invest expecting 

such legal frame work will remain stable.164 Every reasonable investor carefully examines the 

legal framework of the host state before it makes a decision to invest, and if investor decided 

to invest in the territory of the host state, the legal framework of the host state as stands at the 

time when the investor acquires the investment form the basis of legitimate expectations of 

the investor and thus reasonably invite legal protection.165 That is, the pre-investment existing 

legal framework of the host State forms the foundation of the investment decision and thus 
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protection.166 The host state must at all times be aware of this fact167 and whenever it wishes 

to make regulatory reform, it must consider the already established legitimate expectations of 

investors in its territory.168   

107.In Tecmed, the tribunal clearly pointed out the necessity of stable and predictable framework 

which serves the basis of investor’s basic expectations.169 As the tribunal noted, the foreign 

investor expects stable framework ‘…so that it may know beforehand all of the  rules and 

regulations that will govern its investments …’170 Especially in cases of long-term 

investments, as typically is Claimant’s operation in respondent’s territory, the stability and 

predictability of legal framework is of utmost importance.171 

108.In the case at hand, the absence of regulatory framework for the mining industry nor a 

comprehensive environmental regulation when claimant acquires the investment172 would not 

be an excuse for respondent to violate the claimant’s legitimate expectation. Because, the 

legal framework of a host state that form the basis of investor’s legitimate expectations is not 

limited to legislations and treaties.173 Assurances contained in, inter alia, treaties, licenses and 

in contractual undertakings also constitute the legal framework on which claimant is entitled 

to rely on.174 

109.On 1 June 2000, Claimant entered into an agreement with Respondent for regulating the 

rights and obligations of each party in the exploitation of lindoro in the Site.175 Accordingly, 

Claimant was granted a concession for the rights to exploit the Site for eighty years.176  

Following the conclusion of the Agreement, the respondent granted claimant the necessary 

licenses for the exploitation of lindoro, which effectively started in August 2008.177 These 

licenses, granted by respondent, further strengthened claimant’s legitimate expectations. 

Claimant contest that assurances contained in licenses constitute part and parcel of the legal 

framework of the host state that an investor is entitled to rely on,178 a license given to a 
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foreign investor by the host state serves as a specific assurance179 and forms the basis of 

legitimate expectations of an investor.180 

ii. Claimant’s legitimate expectations were further fortified by assurances 

given by respondents’ government 

110.Legitimate expectations which were created at the time when the investment is made can be 

further strengthened afterwards.181 Thus, an investor can rely on subsequent positive shift in 

regulatory framework or, as is the case at the case at hand, on any undertakings and 

representations made explicitly or implicitly by the host state.182 

111.In the present dispute, respondent’s government had been building claimant’s legitimate 

expectations in various and multiple assurances. Example, government has repeatedly 

assured, through Presidential statements published on Respondent's official website as well as 

Presidential speeches, that Claimant's investment was welcome and that the lack of a 

regulatory framework for mining activities was not a risk for Claimant's activities.183 

Following the conclusion of the Agreement and just a week after the necessary licenses 

issued by respondent, respondent’s president, on 1 September 2008, said: "Fenoscadia has 

our full support to increase the efficiency of its activities – the better their results, the better 

for Kronos!"184  

112.Moreover, on 2 January 2010, the president, after confirming that the investment made by 

claimant has enabled a more productive result, said “We assure our support in the upcoming 

year in making this profitable relationship even more fruitful for both sides”.185  Initiated by 

and relying on these statements, Claimant decided to transfer and concentrate almost all its 

mining activities and resources in respondent’s territory, which strongly supported the 

decision.186  

113.On 2 January 2013, respondent’s president made a statement which furthered claimant’s 

reliance. The president clearly stated that not only has the income received by respondent 

grown due to claimant’s operation, but the local communities surrounding claimant's 

activities have also experienced transformations changing the quality of life for everyone 
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involved.187 Therefore, unquestionably all these assurances and representations made by 

respondent government were further built confidence for and strengthened the claimant’s 

legitimate expectations. 

iii. The issuance of presidential decree 2424 has destroyed Claimant’s 

legitimate expectations.  

114.In the dispute at hand, Respondent had neither a regulatory framework for the mining 

industry nor a comprehensive environmental regulation when claimant acquired investment 

permit,188 and there was no any provisions exist in the legal frame work that made afterward, 

allowing the respondent to act unilaterally against claimant’s investment. The Respondent 

contrary to its duty, which is to be aware of its legal order which forms the basis of legitimate 

expectations that must be taken into account in future reforms, enacted expropriatory law 

which destroyed the claimant’s legitimate expectation189 _ prohibited, with immediate 

effects, claimant’s investment in respondent territory, revoked Claimant’s license, and 

terminated The Agreement.190 Therefore, claimant request this tribunal to declare that the 

respondent has failed its obligation that it would respect and protect the investment of 

claimant and has frustrated claimant’s legitimate expectations. 

2. Respondent has Failed to Provide Due Process to the Extent Which Amounts 

to Arbitrariness.  

115.Fair procedure is a basic component of the rule of law and a vital element of FET. Arbitral 

tribunals have repeatedly confirmed the significance of fair procedure. For instance, in 

Metalclad v. Mexico, the tribunal ruled that the failure to hear the investor amounted to a 

violation of the FET standard, stating, “[m]oreover, the permit was denied at a meeting of 

the Municipal Town Council of which Metalclad received no notice, to which it received no 

invitation, and at which it was given no opportunity to appear.191  

116.The tribunal in Tecmed v. Mexico also concluded that a failure to notify the claimant in the 

context of a revocation of a license was inconsistent with FET, because, it has deprived the 

investor the opportunity to ‘express its position.’192 Likewise, in ADC v. Hungary, the 

tribunal discussed the meaning of due process and concluded that ‘reasonable advance 
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notice’ and a ‘fair hearing’ are required to satisfy the due process standard.193  In 

Pantechniki S.A. v. Albania the tribunal addressed that, in an investment-friendly climate, 

fair and equitable treatment requires the host state  not affect the foreign investor’s rights 

without cause and does not allow arbitrary conduct in the relations between the host state 

and the investor.194 

117.In the case at hand, Significantly, Article (3) of the BIT obliges the respondent to follow due 

process of law and to avoid arbitrary measures. Thus, the minimum international standards 

of due process should be followed in the process of issuing a presidential decree, requiring 

Respondent to make available an acceptable procedure for reasonable notice and a 

reasonable opportunity for claimant to present facts and arguments in support of their 

positions.  But, this is manifestly not the case here.  The Decree has issued on the basis of 

the Study conducted by respondent’s Federal University.195 Given the Study had been 

allegedly used as the basis for the issuance of the Decree with shocking effects on claimant, 

Respondent did not provide claimant, prior to the issuance of the Decree, the opportunity to 

produce evidence contradicting the Study.196 

B. Respondent has Breached its Obligation to Provide Full Protection 

and Security for Claimant’s Investment 
 

118.Article 6 of TK BIT provides that; “Each Contracting Party shall accord to a covered 

investment treatment in accordance with the customary international law minimum standard 

of treatment of aliens, including fair and equitable treatment and full protection and 

security.” The notion of ‘full protection and security’ as provided in this provision is wider 

than physical protection of foreign investor/investment against civil strife and physical 

violence, but also includes legal protection i.e.—an obligation of vigilance and legal security 

of foreign investor/investment which an omission to do so is amount to failure of the 

obligation.197  Because, the contemporary understanding of full protection and security 

extend beyond physical protection to guarantee against infringement of investors right by the 

operation of law and regulation of the host state. The standard reaches beyond physical 
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violence and requires legal protection against infringement of investors’ right.198 And 

especially acquire especial importance when it comes to the protection against the application 

of law affecting the security and protection of investment.199 

119.In CME v Czech Republic regulatory authority has created a legal situation that enabled the 

investors’ local partner to terminate the contract on which the investment depends. The 

tribunal said that, the hot state state is obliged to ensure that neither by amendment of its law 

nor by action of its administrative bodies is the agreed and approved security and protection 

of then foreign investor’s withdrawn or devaluated.200  

120.In Azurix v Argentina the tribunal confirmed that ‘Full Protection and Security’ may be 

breached even if no physical violence or damage occur.201 the tribunal said the Full 

Protection Security under when the term protection and security are qualified by “full” and 

no other adjective or explanation, they extend to their ordinary meaning shall be stood to go 

beyond physical protection and security ensured by the police, it is not only matter of 

physical security, the stability afforded by a secure investment environment is as important 

from investor’s point  of view.202 Similarly, in Siements v Argentina the tribunal derived 

additional authority for proposition that FPS go beyond physical security and extend to legal 

protection from the fact that the applicable BIT’s definition of investment applies also to 

intangible asset. In general, matter and based on definition of investment which include 

tangible and intangible asset.203  

121.In the case at hand, assurance of “full protection and security” in Article 6 of the BIT created 

an obligation of strict liability for claimant government, Because Article 6  prescribes the 

general standard for the protection of foreign investment in wider sense than physical 

protection and security, and requires a host state, to exercise due diligence in protecting 

foreign investment in its territories, in the sense that the respondent shall take all measures 

necessary to ensure the claimant’s  full enjoyment of protection and security of its 

investment and should not be permitted to invoke its own legislation to detract from any 

such obligation.204 Respondent  must shown,  which in fact it has failed,  that it has taken all 
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measures of precaution to protect the investments of claimant in its territory.205  

122.The respondent’s act of expropriation of claimant’s investment through issuance of Decree, 

the act of confiscation of claimant’s property and refusal to pay compensation for its losses 

were all shows the respondents’ failure to provide legal protection of it obligation.  

Therefore, based on all the above reasons, the claimant requests this tribunal to declare that 

respondent has violated its obligation [under article 6 of the BIT] by failing to accord 

claimant’s investment fair and equitable treatment and full protection and security.                  

C. Respondent Acted in Non-Transparent Manner in Violation of 

Article 8 of BIT 
 
123. The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor, so that it may 

know beforehand any and all rules and regulations that will govern its investments, as well as 

the goals of the relevant policies and administrative practices or directives, to be able to plan 

its investment and comply with such regulations.206 The foreign investor also expects the host 

State to act consistently, i.e. without arbitrarily revoking any pre-existing decisions or permits 

issued by the State that were relied upon by the investor to assume its commitments as well 

as to plan and launch its commercial and business activities.207 

124.In Metalclad Corporation V. United Mexican States case208 the tribunal found that the 

absence of a clear rule concerning construction permits requirements in Mexico, had “failed 

to ensure a transparent and predictable framework for Metalclad’s planning 

and investment.” The tribunal defined the concept of “transparency” as the idea that “all 

relevant legal requirements for the purpose of investing should be capable of being readily 

known to all investors.”  Claimant understands that the respondent may adopt or may 

change the existing legal frame work overtime209, but expects such changes to be done in 

transparent and non-arbitrary manner. Claimant has also right to know beforehand of any 

regulations that govern its investment in order to be able to make plans and comply with the 

new law and the respondent has an obligation to inform claimant such change and to enable 
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the claimant to take part in the process.210  

125.The fundamental requirement of due process of law had not been observed by respondent in 

the course of both KEA enactment and issuance of the Decree. Respondent did not inform 

Claimant about intended enactment of the KEA and presidential decree, despite the fact that 

the two laws completely impaired claimant’s investment, until the laws were come to effect 

and at that point it was far too late to consider and make congruous decisions since it was 

clear that the new law will come into effect anyway. Thus, the acts of respondent were 

arbitrary and incompatible with respondent’s commitment to act in transparent and 

predictable manner in accordance with Article 8 of BIT.  

126.On 15 May 2016, the Kronian Federal University published Study indicating that the 

exploitation of lindoro may be a trigger to coronary heart disease for the in-site workers as 

well as for the people in the surrounding areas.211  However, Respondent did not provide 

claimant the opportunity to neither produce evidence contradicting the Study, nor express its 

view in the issuance of the Decree in clear violation of Article 8 BIT.212 

127.In nutshell, the totality of these circumstances demonstrates that the respondent acted in non 

transparent way and lack of orderly process contrary to article 8 of BIT. Accordingly, with 

regard to this contention, the claimant requires this tribunal to declare that the respondent 

has acted in non transparent and non predictable manner. 

III. ARGUMENTS ON COUNTERCLAIM  

1. THE TRIBUNAL HAS NO JURISDICTION OVER 

RESPONDENT’S COUNTERCLAIM 
128.Since the BIT determines the jurisdiction of the tribunal and consent of the parties, its text 

should be carefully interpreted. The BIT does not confer to the SCC the jurisdiction to hear 

Respondent’s counterclaim. Only an investor is entitled to initiate arbitration pursuant to 

Article 11(3) BIT, hence no consent pursuant to arbitration of counterclaim.  

2. RESPONDENT’S COUNTERCLAIM IS NOT ADMISSIBLE 
129.Respondent’s counterclaim is not admissible because Respondent is precluded from 

asserting counterclaim under Article 11(5) BIT. The contracting parties are precluded not to 

raise counterclaim to defend any claim arise between them. 
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               IV. PRAYERS FOR RELIEF 
 
         Claimant requests this Tribunal to: 

(1) Declare that Respondent is liable for violation of the BIT; 

(2) Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 450,000,000; 

(3) Find that Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements;  

(4) Order payment of pre-award interest and post-award interest at a rate to be fixed 

by the Tribunal. 

 

 


