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STATEMENTS OF FACTS 

 

1. In August 1997 the Republic of Kronos (the Respondent) discovered the 

lindoro, a rare earth metal, in the northern region of its territory.  

 

2. Given that there were no national companies in Kronos with the required 

expertise to extract the metal, in November 1998, the Respondent invited 

foreign companies to participate in public a auction for the concession of the 

rights to extract lindoro from an area of 1.071,000 meters in the Respondent´s 

inner territory. 

 

3. Fenoscadia Limited (the Claimant) won the public auction on 20 April 2000. 

 

4. The Claimant is a company incorporated under the law of the Republic of 

Ticadia in 1993. It has a worldwide reputation for the exploration and 

exploitation of rare earth metals. Due to the type of incorporation, the 

Claimant had five Ticadian nationals as its shareholders.  

 

5. On 1 June 2000, upon the conclusion of the bidding process, the Claimant and 

the Respondent entered into the Concession Agreement (CA.) which regulated 

the rights and obligations of each party in relation to the extraction of lindoro 

in Kronos. The Claimant was granted a concession to exploit lindoro for 80 

years. 

 

6. In August 2008, the Claimant started the actual exploitation of lindoro.  

 

7. Since the site was the only portion of the Respondent’s territory where lindoro 

could be extracted, the Claimant was effectively the only company extracting 

lindoro in the Respondent’s territory, since its discovery.  
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8. In October 2014, Mr Curat Bazings, a candidate of the Nationalist Party, a 

centre-left political party, won the presidential elections.  

 

9. The Respondent assured, through Presidential statements and Presidential 

speeches, that the lack of a specific regulatory framework for mining activities 

was not a risk for the Claimant’s activities.  

 

10. On 12 June 2015, the Kronian Environmental Act (KEA) was approved 

following two months of parliamentary debate. The average period of 

consideration for legislation is 15 months, however the Speaker of the House 

waived the public hearing required by Article 59.  

 

11. On the day that the KEA passed, the Respondent created the Ministry for 

Environmental Matters, which was charged with strict supervision of the 

Claimant’s activities. 

 

12. In September 2015, the Ministry for Environmental Matters conducted its first 

inspection. As in all former inspections, the Claimant was found in full 

compliance with its environmental-related obligations under the Concession 

Agreement. 

 

13. In May 2016, the Kronian Federal University published a comprehensive study 

on the contamination of the Rhea River. However, this study does not 

conclusively establish a causal link between the exploitation of lindoro and 

the rising incidence of specific diseases. 

 

14. On 7 September, radically President Bazing issued Presidential Decree No. 

2424 (PD.), which prohibited the exploitation of lindoro in all the Respondent’s 
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territory, revoked the Claimant’s license and terminated the Concession 

Agreement.   

 

15. The enactment of the PD. Caused to the Claimant significant losses and led it 

to shut down its facilities in the Respondent’s territory.  

 

16. In August 2017, a well-known mining sector magazine published an article 

about the creation of a new company to restart the extraction of lindoro on 

the Site where Claimant had operated by 2019. This company would be the 

result of a joint venture between a Kronian state-owned company and an 

enterprise from the Republic of Ibi. The latter is an adjoining country to the 

Respondent and its current government is sympathetic to the Kronian 

Nationalist Party’s ideology. The article cited rumours intimated that the 

Kronos Government would be willing to revoke the PD. should the negotiations 

to establish the joint venture succeed.  

 

17. On 10 November 2017, the Claimant filed its request for arbitration before the 

Arbitration Institute of the Stockholm Chamber of Commerce. 
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SUMMARY OF ARGUMENTS 

 

The Claimant's submits that this Tribunal has jurisdiction (i) ratione personae, 

because Claimant complies with the incorporation criteria, as it was incorporated 

under the laws of the Republic of Ticadia in 1993; (ii) ratione materiae, on behalf 

of the compliance with the requirements of an investment contained in Article 1 

of the BIT; and (iii) ratione voluntatis, as the claim in the domestic courts was not 

identical to the claim in the international arbitration and consequently the 

investor does not lose the right to acude to international arbitration.  

 

In regard to the merits, the Claimant’s submits are that (i) the Respondent 

unlawfully took the Claimant’s property, since the taking did not comply with the 

requisites of compensation, due process, and public purpose; (ii) if the taking is 

determined to be lawful, the Respondent’s taking is a legal expropriation without 

compensation breached the Fair and Equitable Treatment (FET) standard owing 

to the fact that it violated the Claimant’s legitimate expectation, the due process, 

and transparency.  
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ARGUMENTS 

 

I. The Tribunal has jurisdiction over the dispute. 

 
 

1. The Claimant’s submissions regarding jurisdiction are divided into three main 

arguments: (i) Investor: Article 1(4) of the Ticadia-Kronos BIT, interpreted 

according to the Vienna Convention on the Law of Treaties (VCLT), specifically 

article 31, establishes that the Claimant is a Ticadian investor in the Republic 

of Kronos territory; (ii) Investment: the Claimant has made a real investment 

in the Kronian territory as a foreigner investor; and (iii) Fork in the road 

provision: the Claimant’s actions do not violate the prohibition of the fork in 

the road provision. 

 

A. The Claimant has fulfilled all the requirements settled by the BIT in regard 

to the definition of investor.  

 

2. The Claimant’s submissions are: Primarily (i) the Claimant is an investor of 

Ticadia since it suits the definition and requirements under Article 1(4) of the 

Ticadia-Kronos BIT. Secondly (ii), the Claimant will contend the criteria 

established by the Customary International Law (CIL) to determine the 

significance the prior definition. Thirdly (iii), the Claimant chose to apply the 

incorporation criteria in order to assert that it holds Ticadian nationality.  

 

3. Referring to the first argument that The Claimant is an investor, the 

submission of the Claimant is that it fits the definition of investor in Article 

1(4) of the Ticadia-Kronos BIT, and fulfils its two elements: (i) nationality, 

which means to be a national of the State; and (ii) the Claimant is foreigner 

related to the host state that is receiving the investment. Regarding the current 
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case, Fenoscadia Limited “the Claimant” has the nationality of the Republic of 

Ticadia. “The State” in the BIT, since it was incorporated under its laws1 and 

by contrast the Claimant do not belong to the Republic of Kronos “the host-

state” on the grounds that it only sustains an investment in its territory.  

 

4. Notwithstanding, Article 1(4) of the Ticadia-Kronos BIT does not provide an 

indisputable conclusive definition of investor. Furthermore, it fails to give a 

clue on how to determine investor nationality. Thus, this definition must be 

complemented with the doctrine and the jurisprudence’s deliberation 

regarding corporate nationality determination, so as to establish the 

applicable criteria that ascertains investor nationality. As a matter of fact, 

scholars state that incorporation and the main seat of the business or Siège 

Social are the two most commonly used criteria2. Christoph F. Dugan3 supports 

this opinion as well. 

 

5. In regard to the Incorporation criterion, corporate nationality depends on the 

fact that the company has been properly constituted under the laws of one of 

the two States contracting parties in the IIA. This criterion does not take into 

account the nationality of shareholders or the place where the real economic 

activities have taken place.  For instance, in the Tokios Tokeles v. Ukraine case, 

the Tribunal4 decided that it had jurisdiction even though the chain of hotels 

was owned by 99% of Ukrainian nationals. However, the company was legally 

incorporated in Lithuania and, therefore, it was a Lithuanian company, in other 

words, the shareholders’ nationality has no relevance at all. 

 

                                                
1 Facts, para. 6.  
2 Dolzer, Shereuer. Principles of International Investment law. P. 49.  
3 Christopher Dugan, Investment Claims. P. 291-300 
4 Tokios Tokelès v. Ukraine, para. 21-71  
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6. In the Saluka v. Czech Republic case the Tribunal explained that the definition 

required only for the Claimant investor to be constituted under the laws of 

The Netherlands. That is the third state and contracting party in the BIT.5   

 

7. On the other hand, the main seat of business criterion means that a company 

will be a national of the state where it has its effective management. Tribunals 

in the Champion trading v. Egypt’s case6, and in the Tenaris v. Venezuela7 case, 

both shared the idea that the main seat of business was directly connected to 

the place where companies have their boards of directors or where most of 

the important decisions are taken. 

 

8. Although the considerations of International Investment Tribunals are not 

binding, the Claimant’s submits that these considerations have relevance over 

the use of criteria to give more meaning to the previous definition of investor. 

Most Tribunals have commonly used the incorporation criterion in order to 

determine an investor’s nationality, therefore, it is reasonable for the Claimant 

to believe that the proper criterion to apply must be the Incorporation.  

 

9. Bearing all of the above in mind, the Claimant is a limited liability company 

incorporated under the laws of the Republic of Ticadia in 1993.8 Therefore, it 

is an investor according to the incorporation criterion, and this Tribunal 

should recognise the jurisdiction over the subject matter of the current 

dispute. Moreover, Fenoscadia limited does not hold the host state nationality 

and does not sustain an investment in its territory. 

 

                                                
5 Saluka v. Czech Republic, para. 241. 
6 Champion Trading Company v. Egypt.  
7 Tenaris v. Venezuela, para 150.  
8 Facts, para. 6.  
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10. In summary, since the Claimant meets the definition provided in Article 1(4) 

along with its two elements befits the Claimant, and the application of the 

incorporation criterion has determined its corporate nationality as Ticadian, it 

is appropriate to assert that Fenoscadia Limited is a corporation incorporated 

under the laws of the Republic of Ticadia, and holds Ticadian nationality.  

 

B. Claimant’s operations in Respondent’s territory qualify as an investment 

within the meaning of Article 1.1 of the BIT. 

 

11. Claimant’s second argument in favour of the Tribunal’s jurisdiction over the 

dispute between the Contracting Parties is that the Claimant’s activities qualify 

as an investment within the definition provided under Article 1(1)(f) of the BIT.  

 

12. Fenoscadia Limited submits that BIT Article 1(1) establishes various types of 

investment specifically listed as protected under Article 1(1), including a 

“share” and “a loan made to an enterprise”. Fenoscadia Limited contends that 

it has made an investment within the meaning of Article 1(1)(f) of the BIT, 

since the activities the Claimant has conducted in the Respondent’s territory 

result from a contract entered into with the Respondent and whose 

performance required that the Claimant constituted property in the 

Respondent’s territory9.  

 

13. After Fenoscadia Limited won the auction for the adjudication, the Contracting 

Parties signed a concession contract to regulate the rights and obligations in 

the exploitation of lindoro10. A signed concession contract is one of the 

investment forms explicitly mentioned in Article 1(1)(f), which defines an 

investment as a contract involving the presence of an investor’s property in 

                                                
9 Case, para. 105. 
10 Facts, para. 8,9. 
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the territory of the Contracting party, including a concession11. It permits the 

conclusion that the intention of the Contracting Parties of the CA. was always 

an investment activity.   

 

14. Even though the considerations of the ICSID jurisprudence in relation to 

jurisdiction are not binding, it is the the Clamant submits that those 

considerations, which have established a jurisprudence guideline, should be 

taken into account in the present proceedings. In this regard, the typical 

elements to determine the existence of an investment12 are: (i) a substantial 

contribution13, (ii) certain duration, and (iii) an element of risk.   

 

15. Regarding the (i) first element, substantial contribution, was fulfilled as the 

Respondent perceived revenues of 22% of the monthly gross relating to the 

exploitation of lindoro.14 In fact, one of the bidding requirements to select the 

licensee in the CA was the financial returns for the Respondent, hence it 

instituted a substantial contribution.15 Besides, not only were these revenues 

important for the Respondent’s economy,16 but the Claimant has generated 

economic development as well. For instance, the Claimant employed17 more 

than 150 people and since the Respondent is an underdeveloped country18 it 

constitutes, indeed, a substantial contribution.  

 

                                                
11 BIT article 1(1)(f). 
12 Shereuer, Investment Disputes, P. 33.   
13 Salini v. Moroco, para. 52. 
14 Case, para. 125. 
15 Facts, para. 2,3. 
16 Case, para. 135. 
17 Facts at para. 11. 
18 Facts, para. 2.  
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16. The Claimant also fulfils this requirement as, Fenoscadia Limited has directly 

employed 200 people overall19 and 40 of these employees were responsible for 

correctly disposing to the Claimant’s sustainability goals20. In addition, Article 

4 of the CA. establishes that the rights and obligations set forth in the contract 

shall remain valid and enforceable for eighty (80) years, from the date of its 

execution, which is June 2000, thus fulfilling the second element of certain 

duration. The element the element of risk or assumption of risk21 element was 

identified when Fenoscadia Limited accepted the celebration of the CA. and 

with it “the adaptation that may be necessary in light of new laws and 

regulations”22 which is one of the problems of the disputes between the 

Contracting Parties.  

 

17. To conclude, the Claimant strongly submits that it is more than obvious that 

there is investment according to the language of the BIT. However, in the 

unlikely case that the Tribunal finds that the Claimant must meet the criteria 

established by the ICSID in order to determine the definition of investment, 

the Claimant has already fulfilled all its requirements. For the reasons 

mentioned above, this Tribunal has jurisdiction over the dispute as the 

Claimant’s activities in the Respondent’s territory qualify as an investment 

within the meaning of Article 1.1 of the BIT. 

 

C. The Tribunal must waive the fork in the road provision.   

 

18. The third argument raised by the Claimant with respect to jurisdiction, is that 

the Tribunal must waive the fork in the road provision.  

                                                
19 Facts, para. 10,11. 
20 Case, para. 150. 
21 Mahnaz Malik, Definition of Investment, P. 17 
22 CA, article 2(2.1). 
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19. The Claimants alleges that the claim addressed before the domestic courts is 

completely autonomous from the one addressed through international 

arbitration proceedings. The election of a forum was made when addressing 

the claim before this Tribunal and since the claims were not identical nor did 

they have a thing in common, the solicitude addressed before local courts 

could not forbid the Claimant from presenting the claim before this Tribunal. 

Therefore, the Tribunal has plain jurisdiction over the current dispute.  

 

20. It is commonly agreed among scholars that the fork in the road provision is a 

clause that offers the investor the choice between domestic law and 

international arbitration to solve its controversies, and the choice once it is 

made, it is final, which means that the investor loses the right to resort to 

arbitration.23According to Dolzer & Schreuer, “In order to determine whether 

the choice under a fork-in-the road clause has been made, it is necessary to 

establish whether the parties and the causes of action in the two lawsuits are 

identical. The loss of access to international arbitration applies only if the 

same dispute has previously been submitted by the same party to the 

domestic courts”.24 

 

21. Various tribunals established that the judicial claim must be identical to the 

arbitral claim before domestic courts to precludes the Claimant the access to 

international arbitration. For example, in the Olguín v. Paraguay25 case the 

Tribunal declined the jurisdictional claims of the State because the claim 

brought by Olguín to the domestic courts was different to the claim made in 

                                                
23 Schreuer, Consent to arbitration. P. 848.  
24 Ibid, P. 849  
25 Olguín v. Paraguay, para. 25-31 
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international arbitration. This posture has also been shared by other tribunals 

in cases such as: Toto Costruzioni v. Lebanon 26  and Occidental v. Ecuador.27 

 

22. The Claimant pursues to suspend the effects of the PD when addressing a 

claim before the local courts. The Claimant has never intended to proceed in 

regard to the expropriation of its property before the local courts, nor seek 

any compensation of the damages suffered. Moreover, the claim addressed 

before this International Arbitration Tribunal pursues that the Republic of 

Kronos compensates all the damages caused by its reckless and unlawful 

expropriation towards the Claimant.  

 

23. Lastly, since the claim addressed before local courts is not identical to the one 

addressed before this Tribunal, both are autonomous from each other and the 

proceedings election was final only when the six months had elapsed (from 

the date on which the dispute arose). Therefore, this Tribunal must waive the 

Fork in the Road provision and assume jurisdiction over the present dispute.  

 

24. The Claimant’s claim in the domestic courts is different to the one made in 

international arbitration. According to fact 25 of the Statement of uncontested 

facts, the cause of the Claimant’s allegations in the domestic courts was to 

suspend the effects of the PD. until negotiations with the Government took 

place, and the Claimant never wanted, nor sought any compensation for the 

damages suffered. It only searched for the suspension of the PD., and 

withdrew its appeal to the Kronos Circuit Court when the Government 

spokesperson expressly announced that the PD. would not be revoked.28  

 

                                                
26 Toto Costruzioni v. Lebanon, para 203-220 
27 Occidental v. Ecuador, decision on jurisdiction.  
28 Facts, para. 26.  
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25. On the other hand, the claim made to the international arbitration centre is 

for the State of Kronos to indemnify all the damages caused by its reckless 

and illicit conduct towards the Claimant, expropriating it from its investment, 

and violating the standards of protection contained in the BIT.  

 

26. Therefore, the claim in the domestic courts is not the same as the claim made 

to the international arbitration centre, and for that reason the Fork in The 

Road provision does not deprive the Claimant’s right to access international 

arbitration, thus, this Tribunal has jurisdiction to resolve the current dispute. 

 

II. Merits  

 

27. The Claimant argues that the Respondent has breached its obligations 

provided in Articles 6, 7, 8 of the Ticadia-Kronos BIT and those recognised by 

the CIL. The Claimant will address its arguments of this matter as follows: 

Primarily, the Claimant will contend that the Respondent has executed an 

unlawful taking of the Claimant’s property, since it has failed to fulfil three of 

the four requirements related to the exercise of its right to expropriate. 

Secondly, the Claimant will allege that the Respondent has direct or indirectly 

expropriated without compensation and has violated the fair and equitable 

treatment standard. 

 

A. The Respondent’s actions aimed at taking the Claimant’s property are 

unlawful.  

 

28. Regarding the first argument, namely unlawful taking, the Claimant 

submission is that Respondent’s actions did not fulfil the BIT requirement of 

a Lawful taking. Article 7(1) of the Ticadia-Kronos BIT states four 

circumstances in which the taking of property is lawful: when it is aimed for 
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a public purpose, when it is done in accordance with the due process of law, 

when it is not applied in a discriminatory manner and the measure must be 

accompanied by the payment of due compensation. The Claimant will 

demonstrate that neither the public purpose requirement (a), nor that the due 

process of law (b), and or the compensation (c), have been satisfied.  

 

29. In accordance to the CIL. to be able to determine whether an expropriation is 

lawful or unlawful, the host State must satisfy cumulatively29 the fourth 

requirement30 to exercise its right to expropriate private property. In fact, in 

order to justify that the Respondent has not legitimately taken the Claimant’s 

property it is sufficient to demonstrate the failure of the state to meet only 

one of the four requirements. 

 

a. The enactment of the PD., does not fulfil the public purpose 

requirement. 

 

30. The Ticadia-Kronos BIT in its Article 7(1) provides that foreign investments 

shall not be expropriated unless there are exceptional circumstances for the 

public purpose. The Claimant submits that the Respondent has failed to 

satisfy the public purposes standard when issuing the PD. The BIT does not 

provide any clarifications on the meaning of public purpose. Therefore, the 

Claimant suggests turning to other international sources. 

 

31. CIL. has recognised the right of states to expropriate private property, 

however, the exercise of this right is dependent on genuine public need31. In 

the past, states have been afforded a wide margin of appreciation in 

                                                
29 Dolzer, Shereuer. Principles of International Investment law, P. 90-91. 
30 Mondev v. USA, para. 71-72. 
31 Bin Cheng, General Principles of Law, at 40. 
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determining public purpose or need32. In the ADC case the Tribunal has 

interpreted that public interest conditions are not State self-judging33. By 

contrast, the state must provide evidence to justify that its actions are in the 

public interest and this evidence must be scrutinised34. 

 

32. On May 15 2016, the Kronian Federal University published a study which does 

not conclusively establish a causal link between the exploitation of lindoro 

and the rising incidence of specific diseases35. The Claimant argues that the 

state has not provided sufficient and valid evidence to justify its decisions on 

the public interest requirement.   

 

33. Additionally, at the moment of the investment the government established its 

public purpose as an economic interest to develop the mining sector, 

specifically, the exploitation of lindoro. In October 2014, the Nationalist Party 

-a centre-left political party- won the Presidential election promising to 

radically change the former government’s policy36.  In the ADC case37, the fact 

that a host state changes its economic policy from one favouring privatisation 

to one favouring nationalisation does not mean that the public interest has 

been redefined, particularly where there has been a change of government. 

 

34. Therefore, the change of government and its new economic policy is the only 

reason for expropriating the Claimant’s property, thus making the 

                                                
32 Amoco International Finance Corporation v. Iran (1987) at para. 145. 
33 ADC v. Hungary, para. 309.   
34 Andrew Newcombe, Practice of Investment Treaties, P. 124. 
35 Facts, para. 22. 
36 Ibid, para. 14. 
37 ADC v. Hungary, para. 309   
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expropriation unlawful, since the Respondent’s expropriation did not fulfil the 

requirement of pursuing a public purpose.   

 

b. The Respondent’s measure and its subsequent failure to provide 

notice of a fair hearing have violated the requirement of due 

process. 

 

35. The Respondent’s measures violated the requirement of due process for a 

taking to be lawful. The principle of due process as a requirement to 

legitimately expropriate is fulfilled whether (i) the expropriation complies with 

the procedures established in domestic legislation and internationally 

recognized principles, (ii) the investor must have a chance to review its case, 

before an independent and impartial body, and (iii) the expropriation process 

must be free from arbitraries.38 

 

36. In the ADC v. Hungary case the Tribunal explained that “due process of law, in 

the expropriation context, demands an actual and substantive legal procedure 

for a foreign investor to raise its claims against the depriving actions already 

taken or about to be taken against it. Some basic legal mechanisms, such as 

reasonable advance notice, a fair hearing and an unbiased and impartial 

adjudicator to assess the actions in dispute, are expected to be readily available 

and accessible to the investor to make such legal procedure meaningful. In 

general, the legal procedure must be of a nature to grant an affected investor 

a reasonable chance within a reasonable time to claim its legitimate rights and 

have its claims heard. If no legal procedure of such nature exists at all, the 

argument that the actions are taken under due process of law rings hollow”.39 

 

                                                
38 UNCTAD, Expropriation, P. 36. 
39 ADC v. Hungary, para. 435.  
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37. On September 7 2016, the President of the Republic of Kronos issued PD., 

whereby the Respondent decided over three matters: (i) to prohibit 

immediately the exploitation of lindoro, (ii) to revoke the Claimant’s license, 

(iii) to terminate the CA.40 signed on 1 June of 2000.  

 

38. The Respondent’s decision to prohibit the exploitation of lindoro did not 

consider the due process standards established by CIL, and, in the present 

dispute, a direct obligation from the BIT.41 Those are, (i) not notifying the 

Claimant about its concerns which led to this decision, and (ii) not offering an 

opportunity to hear the Claimant’s arguments and its alternative solution 

proposals. All together they constitute a violation to its rights guaranteed by 

the due process in terms of the right of the host State to expropriate.  

 

39. Likewise, the Respondent’s decision to revoke the license and drastically 

terminate the CA could be held as a violation of the due process as well. 

Furthermore, this action does not adhere to the natural justice and did not 

respect the international obligations contained in Article 7(1). 42 

 

40. For those reasons, the requirement of the due process in order to legitimately 

expropriate was violated, since the Respondent did not notify, nor did it give 

a fair opportunity to hear the Claimant’s arguments concerning the enactment 

of the PD.   

 

41. Notwithstanding, what has been discussed in this chapter, the due process will 

be treated, independently, as a violation of Fair and Equitable Treatment. This 

will be analysed below. 

                                                
40 Facts, para. 13.  
41 Schwarzenberg, International Law, P. 206. 
42 ELSI case, para. 72-73. 
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c. The taking committed by the State of Kronos, does not comply 

with the requirement of compensation established in Article 7 of 

the BIT. 

 

42. According to Article 7 of the Ticadia-Kronos BIT disposes that for an 

expropriation to be lawful, it must comply with the payment of due 

compensation. This compensation must fulfil the following two 

characteristics: (i) to be equivalent to the fair market value of the expropriated 

investment immediately before the expropriation took place, and (ii) 

compensation shall be paid in a freely convertible currency and shall include 

interest at a commercially reasonable rate for that currency from the date of 

expropriation until the date of payment. 

 

43. In the current dispute, owing to the fact that the Respondent did not 

compensate there is no need to contend the characteristics explained above. 

Therefore, the requirement of the payment of a compensation without delay, 

and equivalent to the fair market value before the expropriation has not been 

fulfilled. 

  

44. In the case that the Tribunal finds the existence of unlawful taking, it is 

necessary to point out that the compensation owed by the Respondent should 

not be based on the BIT, but the general rules for states responsibility should 

be applied. Therefore, the damages for an illegal act of state should include 

not only damnum emergens, but should be extended also to the loss of future 

profits (lucrum cessans). 
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B. If the Tribunal finds that the arguments above are not sufficient to 

qualify the taking as unlawful, there was nonetheless an expropriation 

without compensation.  

 

45. The enactment of the PD. caused a direct expropriation of the Claimant's 

property, since the Respondent deprived the Claimant’s facilities and 

obstructed its right to sell the extracted lindoro. Even if the Tribunal 

determines that the elements which constitute a direct expropriation were not 

met, nevertheless, the Claimant has been indirectly expropriated since not 

only the PD. but also the conglomerate of acts had the effect of depriving the 

Claimant of its property.   

 

a. The enactment of the PD. has caused a direct expropriation of the 

Claimant's property. 

 

46. Article 7(1) of the BIT confers a definition of expropriation: “neither 

Contracting Party shall nationalize or expropriate a covered investment either 

directly or indirectly through measures having an effect equivalent to 

nationalization or expropriation except for a public purpose”43. 

 

47. Direct expropriation could be identified when: (i) there is deprivation to the 

investor of all meaningful benefits of ownership and control, or when (ii) there 

has been a compulsory transfer of property rights.44 

 

48. In the present dispute, the PD. in its Article 4 provides: By way of security for 

such compensation, all extracted lindoro owned by such companies shall be 

seized. 

                                                
43 Art 7 of the BIT. 
44 Campbell, International Investment Arbitration, P. 290.  
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49. As a result of the enactment of the PD., the Claimant’s property was seized. 

Consequently, the Claimant was deprived of its facilities45 preventing it from 

selling the extracted lindoro. Furthermore, as the concession was revoked, the 

Claimant lost all the benefits reasonably expected from the investment. 

 

50. Consequently, the enactment of the PD. has caused direct expropriation, in 

view of the fact that there was a deprivation of the Claimant’s facilities and its 

meaningful benefits.  

 

51. In the unlikely event that this Tribunal finds that there was not a direct 

expropriation, the Claimant’s claim will be that the Respondent’s acts 

constituted an indirect expropriation. 

 

b. The Respondent’s actions constitute an indirect expropriation of the 

Claimant’s investment. 

 

52. The Respondent indirectly expropriated the Claimant’s property, due to a 

conglomerate of the Respondent’s actions which rendered the Claimant’s 

rights useless. Those actions were: (i) The change of the government and its 

new economic policy, (ii) The enactment of the Kronian Environmental Act, (iii) 

The creation of a new environmental ministry to strictly supervise the 

Claimant’s activities, and (iv) The enactment of the PD., specially its provisions 

to prohibit immediately the exploitation of lindoro, to revoke the Claimant’s 

license, and finally terminated the CA.  

 

                                                
45 Facts, para. 27. 
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53. The noted expert Christoph Schreuer considers that indirect expropriation 

does not touch the investor’s title in an obvious manner, however, de facto is 

expropriated from the possibility to freely utilise its investment.46 

 

54. In the Metalclad v. Mexico case, the Tribunal defines expropriation as open, 

deliberate and acknowledged taking, that is, a formal transfer of the property 

title to the host State. Expropriation could be to covert or incidentally interfere 

with the use of property as well, and it has the effect of depriving the owner 

from its legal right over the property.47 

 

55. Furthermore, in the Tecmed v. Mexico case the Tribunal elucidated that an 

expropriation de facto or creeping expropriation, as is well named by the CIL., 

it is generally materialized with an act, or a series of acts in a short period of 

time, or through simultaneous actions that even if they do not have the 

express purpose of depriving the rights or assets they end up having that 

effect. 48 

 

56. In order to establish an indirect expropriation the Tribunal should 

acknowledge a causal link between the Respondent’s actions and the result of 

the Claimant being radically deprived of the economical use and enjoyment of 

its investments.49 

 

57. The Claimant’s rights over the exploitation of lindoro were acquired in June 

2000 when the Contracting Parties entered into a CA. for eighty years.50 The 

                                                
46 Dolzer, Shereuer. Principles of International Investment law. P. 92. 
47 Metalclad v. Mexico. para. 103. 
48 Tecmed v. Mexico, award. para. 114-115. 
49 Ibid. para. 114-115. 
50 Ibid, para. 115. 
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CA. was being developed according to the terms of the contract until October 

2014, when Mr. Bazings a candidate of the Nationalist Party won the 

Presidential elections in Kronos. From that moment forward the Claimant’s 

rights were hampered by the new government that promised to significantly 

stimulate, through an incentive oriented policy, the national industry. 

 

58. In the period between March and June of 2015 the parliament passed the 

Kronian Environmental Act (KEA), a draft bill regulating environmental 

sensitive activities in the Respondent’s territory, even though the average 

period for the consideration of draft bills in parliament is 15 months.  

 

59. The motive for fast-tracking the bill was that a congresswoman of the 

Nationalist Party, in an arbitrary manner, waived the public hearing which is 

required, by Article 59 of the Kronian Constitution, when a draft bill may 

directly affect the national industry of Kronos. This constitutes an evident 

sign, as argued by the Liberal Party of Kronos, that the government had put in 

motion a coordinated scheme to replace the Claimant for a domestic 

enterprise.51 

 

60. Moreover, on the same day the Respondent created the Ministry for 

Environmental matters looking for a strict supervision of the Claimant’s 

activities, which included the inspections hitherto carried out by the Ministry 

of Agriculture, Forestry and Land.52 

 

                                                
51 Facts, para 17.  
52 Ibid, para. 18,19. 
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61. On September 7 of 2016, President Bazings issued the PD. which prohibited, 

with immediate effect, the exploitation of lindoro in all Respondent’s territory, 

revoked Claimant’s license, and terminated the Agreement.53 

 

62. The Respondent’s actions are interpreted in a holistic manner by the Claimant, 

that is, they composed a unit that should be acknowledged as the cause of the 

indirect expropriation of the Claimant’s right over its property. Undoubtedly, 

these measures were unequivocally the cause which produce an effect; and 

they interfere with the absolute use of the Claimant’s property and enjoyment 

of its investment. For instance, the change of government promotes domestic 

industries, the expelling of foreign investors, as well as the enactment of the 

Kronian Environmental Act, which was a scheme to replace the Claimant in its 

ownership. 

 

63. The creation of a new Environmental Ministry to strictly supervise the 

Claimant is a persecution, since the Claimant has always been in full 

compliance with its environment-related obligations under the CA. and there 

were no conclusive studies which identified a causal link between the 

exploitation of lindoro and the rising incidence of specific diseases. 

Furthermore, the enactment of the PD. that prohibited the exploitation of 

lindoro, revoked the Claimant’s license and terminated the agreement, as 

demonstrated before,: Through all these specific actions, even if they do not 

have the express purpose of depriving the rights or assets of the Claimant, 

they end up having that effect.54 

 

64. Taking everything into account, these measures caused the Claimant to 

inevitably breach its contractual obligations with purchasers and suppliers, 

                                                
53 Ibid, para. 23.  
54 Tecmed v. Mexico, award. para. 114-115. 
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accumulate unbearable losses, dismiss 140 employees, and shut down its 

facilities in the Respondent’s territory. In sum, they rendered the Claimant 

investment useless. Therefore, the Respondent’s conglomerate actions 

amount to an indirect expropriation of the Claimant’s investment. 

 

C. The Respondent has breached its obligations to provide Fair and 

Equitable Treatment to the Claimant’s investment.  

 

65. As a general rule, investment treaties impose standards of treatment in host 

States, such as fair and equitable treatment (FET). This grants protection to 

foreign investors independent of the host’s State treatment of its own 

nationals55. As an example of that, the standard of fair and equitable treatment 

is present in the vast majority of international investment agreements. The 

United Nations Conference on Trade and Development, revealed that 94% of 

Investment International Agreements (IIA) have foreseen this standard56. 

 

66. Even though, there is no clear definition of this standard, article 6 of the 

Ticadia-Kronos BIT seeks to limit the scope of the interpretation of FET, in 

accordance to the CIL. minimum standard of treatment of aliens.  

 

67. In this regard, although the State has faculty to accept foreigners in its 

territory, it is obligated –once admitted– to a certain standard of treatment. 57 

In the Barcelona Traction case, the International Court of Justice (ICJ) 

reaffirmed the existence of this obligation in the following terms: “when a 

State admits foreign investments of foreign nationals, whether natural or 

                                                
55 Stephan W. International Investment Law, P. 78.  
56 UN, Trade and Development. 
57 UNCTAD, Fair and Equitable Treatment, P. 21.  
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juridic persons, it is bound to extend to them the protection of the law and 

assumes obligations concerning the treatment to be afforded to them".58 

 

68. With regard to the current dispute, as consequence of the enactment of the 

PD., the Respondent violates the standard of FET established in Article 6 of 

the BIT, generally integrated59 by legitimate expectations (a), due process (b), 

and transparency (c).  

 

a. The Respondent’s actions violated the Claimant’s legitimate 

expectations. 

 

69. The Respondent’s measures violated the Claimant’s legitimate expectations, 

since the enactment of the PD. changes the investment conditions, causing 

damages to the Claimant. 

 

70. Tribunals have identified the protection of legitimate expectations as a key 

element of fair and equitable treatment60. According to the Tribunal in the 

Tecmed S.A. v. Mexico case, the host State must guarantee treatment that does 

not affect the basic expectations which were taken into consideration, by the 

foreign investor in order to make the investment61.  

 

71. The Tribunal in the Thunderbird Gaming Corporation v. Mexico case brought 

some criteria to determine a violation of legitimate expectation62. Although, it 

is not binding, it will be useful to analyse its violation. These criteria is 

                                                
58 Barcelona Traction case. 
59 Andrew Newcombe, Practice of Investment Treaties. Chapter 6, P. 278-279. 
60 Tecmed v. Mexico, para. 183.  
61 Tecmed v. Mexico, para. 154.  
62 Thunderbird Gaming v. Mexico, para 194.  
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contained in the following requirements: (i) the creation of reasonable and 

justified expectations of the investor by the receiving State63, (ii) investor 

confidence in the behaviour of the host State, (iii) the inability of the State to 

meet the expectations created, and lastly (iv) the provocation of any damage 

to the investor. 

 

72. Regarding the requirements, firstly (i), the Respondent has indeed created 

reasonable and justified expectations for the investor, this can be concluded 

from the facts of the case. 64 The Claimant, due to the celebration of the CA, 

was granted to be the only one allowed to exploit lindoro in Kronos territory 

for eighty years. Moreover, not only  was it in full compliance of its 

environment-related obligations under the Agreement according to the visits 

from the Ministry for Agriculture (and more recently the Ministry for 

Environmental Matters), but also through Presidential Statements65 it was 

repeatedly assured that the lack of regulatory framework was not a risk for 

the Claimant’s activities.  

 

73. Secondly (ii), the Claimant had confidence in the Republic of Kronos’ 

behaviour, since the Respondent had repeatedly expressed that the Claimant’s 

investment was welcome66 and the Respondent was also offered full support 

to improve the efficiency of its activities. 67 

 

                                                
63 Ibid, para 194. 
64 Case, para. 130, 135, 145; Facts, para. 18, 19. 
65 E. 3.  
66 Case, para. 135. 
67 E. 3. 
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74. Thirdly (iii), after the enactment of the PD.68 the exploitation of lindoro was 

prohibited, this situation made the compliance of the CA impossible, 

defrauding the Claimant’s legitimate expectations.  

 

75. Fourthly, (iv) there has been clear damage due to the fact that the Claimant 

has been prevented from exploiting lindoro. Additionally, a large quantity of 

lindoro stored in the Claimant’s office was taken illegally, including those 

already prepared to be exported. As a consequence, the Claimant has not been 

able to honour its contractual obligations with purchasers and suppliers, 

accumulating significant losses over time. 69 

 

76. In summary, the Respondent violated the Claimant’s legitimate expectations 

after the investment was made. Consequently, the Respondent breached 

Article 6 of the Ticadia-Kronos BIT. 

 

b. The Respondent’s actions violated the due process requirement and 

consequently the fair and equitable treatment standard.  

 

77. The enactment of the KEA and the PD. breached the due process requirement, 

and led to a violation of the FET standard, since (i) The parliament passed the 

KEA, waiving the public hearing required by Article 59 of the Kronian 

Constitution, and (ii) The Government radically issued the PD. without prior 

notification before coming into force and thus denied the opportunity of 

Claimant’s concern to be heard.  

 

78. The due process requirement under CIL seeks the administration of justice. It 

also applies to other forms of government decision making in which host State 

                                                
68 Ibid, 5.  
69 Case, para. 200, 205. 
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decisions affect the rights of the investor or investment.70. In such cases where 

the due process requirement is not fulfilled, it signifies a denial of justice. 

 

79. In the Metalclad v. Mexico71 case, the Tribunal explained that a breach of the 

FET may occur if there is complete unfairness in an administrative process. 

For instance, municipality denied Metalclad’s application for a construction 

permit, in this case the Tribunal detected a violation of the minimum 

standard.72 Likewise, in the Teco v. Guatemala case, the Tribunal elucidated 

that a lack of due process in the context of the administrative proceedings 

constitutes a breach of the minimum standard, such as the failure to justify 

its decisions or disregard its own rules.73 Gaming Thunderbird v. Mexico74, 

Middle East Cement v. Egypt75 and Waste Management v. Mexico76, asses the 

subject in equal manner. 

 

80. The parliament passed the KEA without complying with the constitutional 

requirement contained in Article 59 of the Kronian Constitution, hence the 

public hearing was avoided and the KEA was passed during an unreasonable 

lapse of time (two months). The avoidance of the public hearing constitutes a 

notorious breach of the due process.  

 

81. Further, the Government radically issued the PD. whereby it had not previously 

notified the Claimant that it would come into force and denied the Claimant 

                                                
70 Andrew Newcombe, Practice of Investment Treaties, Chapter 6, P. 66.  
71 Metalclad v. Mexico, para. 90, 92.  
72 Andrew Newcombe, Practice of Investment Treaties, Chapter 6. P. 56.  
73 Teco Guatemala v. Guatemala, para 457.  
74 Thunderbird Gaming v. Mexico, para. 200. 
75 Middle East v. Egypt, para. 143. 
76 West Management v. Mexico, para. 98. 
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the opportunity to express its concern. The absence of a notification and the 

denial of the opportunity for the Claimant’s concern to be heard produced a 

flagrant violation of the due process.  

 

82. Considering all of the above, the element of due process in terms of FET has 

been breached, henceforth, the Respondent failed to follow the due process 

when the parliament passed the KEA. Furthermore, it did not notify and denied 

the Claimant’s opportunity to express its concerns towards the PD.  

 

c. The Respondent’s measure violates transparency obligations under 

BIT Article 8.  

 
83. The Respondent has violated Article 8 of the Ticadia-Kronos BIT which 

contained a substantial obligation: Ensure the transparency of its laws, 

regulations, procedures and administrative rulings of general application.  

 

84. Scholars define transparency as the readily apparent operation of the legal 

framework, which means that any decisions affecting any investor may be 

traced to that legal framework.77 

 

85. In the LG&E v. Argentina case the Tribunal clarified that transparent behaviour 

means free of ambiguity that involves the obligation to grant and maintain a 

stable and predictable legal framework.78 The previous criteria have been 

shared by the Maffezini v. Spain79 case and the Metalclad v. Mexico80 case 

Tribunals. 

                                                
77 Dolzer, Shereuer. Principles of International Investment law, P. 20.  
78 LG&E v. Argentina, para. 131. 
79 Maffezini v. Spain, para 83.  
80 Metalclad v. Mexico, para. 76. 
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86. Article 8 of the Ticadia-Kronos BIT provided that each Contracting Party shall 

(i) publish in advance any measure referred to in the preceding paragraph that 

it proposes to adopt, and (ii) provide interested persons and enterprises and 

the other Contracting Party a reasonable opportunity to comment on that 

proposed measure, with due regard to the domestic law of the concerned 

Contracting Party. Even more relevant is the fact that the Host State should 

provide a fair opportunity to discuss the proposed measure with the 

interested person, prior to its entry into force.  

 

87. Firstly (i), related to the obligation whereby the Respondent must immediately 

publish or make available its new laws, regulations or administrative rulings 

to the interested person, nonetheless the Respondent did not comply with its 

obligation and fully violated it instead. Since, September 7th 2016 the PD. 

prohibited with immediate effect the exploitation of Lindoro, revoked the 

Claimant’s license, and terminated the agreement.81 Owing to this fact, it is 

logical to allege that the Respondent did not publish promptly, and in advance, 

its decision contained in the PD., nor did it make it available to the Claimant 

to be able to become acquainted with it.  

 

88. Secondly (ii), the Respondent did not attempt to give a reasonable opportunity 

to the Claimant to comment on the proposed measure, which is a tangible lack 

of transparency, whereas on March 2015, President Bazing sent the Parliament 

a draft bill for regulating environmental-sensitive activities in the 

Respondent’s territory, including mining.82 Afterwards, in less than two 

months, the parliament passed the KEA. This period was inadequate in 

accordance to the strict period required in Article 59 of the Republic of Kronos 

                                                
81 Facts, para. 23.  
82 Facts, para. 15.  
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constitution. Alongside this, the PD. mentioned above was issued without 

giving a reasonable opportunity to comment on it as well.  In these 

circumstances, it is indisputable that the Respondent did not comply with the 

obligation of the transparency standard.  

 

89. Furthermore, it was the Respondent’s obligation to give the Claimant a fair 

opportunity to discuss the proposed measure prior to its entry into force. The 

Respondent did not give an opportunity to the Claimant to discuss the PD. 

prior to its entry into force. In addition, the Respondent rejected the 

revocation solicitude enacted by the Claimant without attending to its 

considerations, in other words, without discussion. In this fair opportunity to 

discuss the measure, both parties could have agreed on some reasonable 

actions to investigate and prevent the Respondent’s concerns. In contrast, the 

Respondent drastically decided to expropriate the Claimant's property 

without prior procedure.  

 

90. The Metalclad v. United Mexican States tribunal established a relation between 

the transparency clause and the objectives set out in the treaty concerned.83 

The BIT core was to promote greater economic cooperation between the 

parties with respect to investment by nationals and companies.84 At the 

moment of initiating the process to sign the BIT both countries, Ticadia and 

Kronos were aware of the laws, regulations, administrative rulings and 

procedures in order to create the desired investment relationship. The BIT 

negotiation was celebrated with allegedly total transparency between the two 

countries, however, those negotiations to incentivize Ticadia’s Nationals to 

invest in its territory were biased leading to the later expropriation. The 

Claimant assumed that the Respondent would conduct itself with strict 

                                                
83 Metalclad v. Mexico, para, 74. 
84 Ticadia-Kronos BIT preamble. 
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transparency in accordance to its international obligations in the BIT and 

contractual obligations in the agreement. Surprisingly, the Respondent did not 

treat Ticadia’s nationals with the due transparency, or it may have forgotten 

to comply with the procedure to make a decision.  

 

91. Overall, it may be concluded that the Respondent violated its international 

obligations with respect to the transparency clause in Article 8 of the Ticadia-

Kronos BIT. It breached the CA with the Claimant, unilaterally terminating it 

and failing to treat the Claimant in accordance to the fair and equitable 

treatment established by the CIL.85 

  

                                                
85Metalclad v. Mexico, para, 75. 
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PRAYERS FOR RELIEF 

 

For the aforementioned reasons, the Claimant respectfully requests the Tribunal 

to:  

 

1.  Find that it has jurisdiction over any claims in relation to the expropriation of 

the Claimant’s property and the violation of FET; 

 

2. Declare that the Respondent is liable for violations of the BIT, including 

unlawful expropriation and the absence of Fair and Equitable Treatment of the 

Claimant’s investment; 

 

3. Order the Respondent to pay damages to the Claimant for the losses caused as 

a consequence of the violation valued at no less than USD 450,000,000; 

 

4. Find that the Claimant is entitled to all costs associated with these proceedings, 

including all legal and other professional fees and disbursements; 

 

5. Order payment of pre-award interest and post-award interest at a rate to be 

fixed by the Tribunal; and 

 

6. Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 


