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STATEMENT OF FACTS 

 

TICADIA-KRONOS BIT 

1. On 30 June 1995, the Republic of Ticadia and the Republic of Kronos [“Respondent”] 

concluded the Agreement for the Promotion and Reciprocal Protection of Investments 

[“TK-BIT”] 

  

THE CONCESSION AGREEMENT AND PERFORMANCE 

2. Respondent and Claimant entered into a Concession Agreement [“the CA”] in June 2000 

granting the right to extract the rare earth mineral Lindoro in Respondent’s territory for a 

period of eighty (80) years. Eight (8) years thereafter, Claimant began mining operations 

in Respondent’s territory. Pursuant to the CA, Claimant fully complied with its 

environmental-related obligations as proven by the compliance certificates issued by 

Respondent’s Ministry from its biennial inspections of Claimant’s operations. 

  

START OF CLAIMANT’S PROBLEM 

3. Claimant was targeted when a center-left political party won the Presidential Election and 

took office in 2015. Due to the government’s agenda focusing on protecting national 

industries, a crusade against foreign capital started. Not long after, a highly protective draft 

bill was issued and ultimately passed speedily into a rigid environmental law, the Kronian 

Environmental Act [“KEA”], which was willfully drafted with vague wording and issued 

without public hearing. 

  

ISSUANCE OF THE STUDY BY KFU 

4. Less than a year after the KEA was passed, the KFU published the Study, which was fully 

funded by Respondent. It indicated that the exploitation of Lindoro contaminated the Rhea 

River, and may be a trigger to CVD and microcephaly. However, the Study was 

inconclusive and failed to prove that Claimant was the sole polluter of the Rhea River. In 

fact, the Study targeted Claimant, and conveniently omitted the fact that there were other 

mining operators that also release toxins into the Rhea River.  

 

ENACTMENT AND IMPLEMENTATION OF THE DECREE  
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5. On 7 September 2016, Respondent issued Presidential Decree 2424 that prohibited 

Claimant’s operations in Respondent’s territory and expropriated Claimant’s Lindoro-

extracting Operations without compensation. The Decree was enacted solely on the basis 

of the findings of the Study. It was enacted hastily without giving Claimant the opportunity 

to present countervailing evidence or for the Respondent itself to consider corroborating 

evidence that indeed either Lindoro mining per se was harmful or that the Respondent 

violated its environmental obligations under the KEA. As a consequence of the 

expropriation, Claimant was left to be unable to honor its contractual obligations with 

purchasers and suppliers and was eventually forced to shut down its entire business in 

Respondent’s territory. 

 

REFERRAL TO ARBITRATION 

6. Despite being subject to Respondent’s unjustifiably confiscatory measures, Claimant 

continued to negotiate in good faith with Respondent by filing before the Kronos Federal 

Court a motion to suspend and to challenge the Decree. Notwithstanding this, Respondent 

rejected Claimant’s offer to negotiate and affirmed the Decree regardless of its 

consequences towards Claimant. Subsequently, a publication showed that Respondent was 

planning a joint venture with another foreign enterprise to continue the extraction of 

Lindoro, proving that the Decree was a targeted measure to force Claimant out of business. 

Consequently, on 10 November 2017, Claimant filed its request for arbitration to the SCC 

Tribunal for a claim of compensation for no less than USD 450,000,000. 
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LIST OF ARGUMENTS 

Jurisdiction 

 

7. The Tribunal’s concurrent jurisdiction over the present compensation claim prevails over 

the exclusive jurisdiction forum under the CA as it is an investment dispute under Article 

11(1) TK-BIT. Moreover, Claimant’s investment in the form of the lindoro-extracting 

operations in the Site and the confiscated Lindoro qualify as treaty investments. 

Furthermore, Claimant remains entitled to treaty protection as an enterprise of Ticadia. 

(Section I) 

 

Admissibility  

 

8. Claimant’s compensation claim is admissible before the Tribunal despite the lawsuit filed 

in Respondent’s Federal Court, as the FITR clause has not been triggered. Claimant did not 

choose a forum as there was no investment dispute within the meaning of Article 11(1) TK-

BIT. In any event, the two proceedings are fundamentally different based on the triple 

identity test. Alternatively, the term “Resolution” should be interpreted liberally, thereby 

requiring full proceedings to take place before the Respondent Federal Court, and as 

Claimant timely withdrew the lawsuit, the FITR clause was not invoked by Claimant. 

(Section II) 

 

9. Respondent’s counterclaims are inadmissible before the SCC Tribunal, as the scope of the 

dispute settlement mechanism under Article 11 of TK-BIT does not allow Respondent to 

file a counterclaim. In any event the Tribunal accepts the counterclaims for reasons of 

administrative efficiency, it remains inadmissible on the merits as it lacks a direct 

connection with the primary claim, and therefore bars the tribunal from admitting the 

counterclaim. (Section III) 

 

Merits 

 

10. Respondent violated Article 7 TK-BIT by virtue of the enactment of the Decree, its 

implementation, and related acts [“Respondent’s Measures”], as there has been a prima 
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facie expropriation by virtue of Respondent’s refusal to pay compensation. Even if there 

was no prima facie case of expropriation, Respondent’s Measures effected an expropriatory 

taking directly, or at the very least indirectly.  

 

11. Moreover, Respondent cannot justify such taking as a non-compensable regulatory taking 

within the scope of its police powers. Finally, Respondent’s Measures additionally fail the 

transparency test under Article 8 TK-BIT.  

 

12. Thus, Respondent is liable and is under the obligation to pay Claimant compensation in the 

amount of no less than USD 450,000,000 for the damages suffered by Claimant. (Section 

IV) 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

 

13. Pursuant to Article 11 TK-BIT, the Stockholm Chamber of Commerce [“the Tribunal”] 

has jurisdiction over the present dispute. In addressing the Republic of Kronos’s 

[“Respondent”] denial of claims invoked by Fenoscadia Limited [“Claimant”], 1  the 

Tribunal has the inherent right to rule on interim measures it deems appropriate consistent 

with Article 37 of the SCC Rules.2 Moreover, Respondent and Claimant [“The Parties”] 

have agreed for the Tribunal to rule via an interim award on the procedural issues,3 which 

is not final in nature,4 as the decision on the merits is not yet definite.5 In any case, such 

method saves considerable amount of time and money for all parties.6 

 

14. As a consequence of the Parties’ inability to settle the dispute through amicable 

negotiations,7 Claimant hereby invokes the arbitration clause of Article 11(3) TK-BIT, 

cognizant that Claimant bears the burden of proof to establish that Respondent is liable for 

the investment dispute brought before the Tribunal.8 

 

15. Claimant thus submits that [A] its Lindoro-extracting Operations and the Extracted Lindoro 

at the Site are Treaty Investments under Article 1(1) TK-BIT, and [B] Claimant is entitled 

to protection as it remains a qualified enterprise of Ticadia pursuant to Article 1(4) TK-

BIT. Moreover, [C] the Tribunal’s jurisdiction over the present dispute prevails over the 

exclusive jurisdiction clause under the CA. 

 

                                                 
1 ARFA, p. 12-17 
2 Article 37, SCC Rules 
3 PO No. 1 
4 Berger, p. 555 
5 Bend/ Leitjen, p. 219 
6 Redfern/ Hunter, p. 373 
7 Facts, ¶27 
8 Canfor, ¶176 
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A. Claimant’s Lindoro-extracting Operations and the Extracted Lindoro at the Site 

are Treaty Investments under Article 1(1) TK-BIT 

 

16. Claimant’s Lindoro-extracting operations and the extracted Lindoro are treaty investments, 

which are within the scope ratione materiae of this Tribunal’s jurisdiction pursuant to the 

TK-BIT.  

 

17. Article 1(1) TK-BIT stipulates that: 

“The term “investment” means: … 

(f) an interest arising from the commitment of capital or other resources to economic 

activity in the territory of a Contracting Party, such as under:  

(i) a contract involving the presence of an investor’s property in the territory of the 

Contracting Party, including a concession 

(h) any other tangible or intangible, movable or immovable, property and related 

property rights acquired in the expectation of or used for the purpose of economic 

benefit or other business purpose.” 

 

18. The foregoing provision prescribes a closed-list definition of ‘investment’ by its phrasing 

and the words ‘investment means’ followed by an exhaustive list of assets. Thus, any asset 

not included within the list is not a treaty investment.9 Although the provision merely listed 

‘interests’ and ‘property’ as qualifying assets, and do not expressly grant direct treaty 

protection over “contracts” per se, and the “underlying economic activity of the 

investment”, Claimant nevertheless asserts that its (i) Lindoro-extracting operations and 

(ii) the extracted Lindoro at the Site are qualified investments falling under Article 1(1)(f) 

& (h) TK-BIT.  

 

19. Firstly, Claimant’s “Lindoro-extracting operations” entails ‘interest’ under Article 1(1)(f) 

TK-BIT as they represent its commitment of capital and resources necessary to operate its 

business of extracting Lindoro at the Site for a period of 80 years.  

 

20. In interpreting a similarly worded provision, the Mondev tribunal affirmed that the 

construction of a mall in that case constituted as an “interest” in the “underlying economic 

activity” embodied in a “construction contract” between it and the state. 10  Similarly, 

Claimant’s Lindoro extraction operations represent its 'interest’ arising from its 

                                                 
9 Harbe, p. 4 
10 Mondev, ¶81 
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commitment of capital to the purchase and acquisition of equipment and mining facilities 

at the Site for the use of its open-pit mining activities for the Lindoro extraction operations 

for a period of 80 years.11 

 

21. Secondly, the extracted Lindoro from the Site is owned by Claimant and constitutes as 

“movable property” under Article 1(1)(h) TK-BIT. Admittedly, a state has permanent 

sovereignty over its natural resources such as the aggregate Lindoro, when underground 

and not yet mined. However, once the mineral, including the Lindoro, is extracted and 

mined, its ownership and possession thereafter belong to Claimant who has exclusive right 

to commercialize and dispose of it pursuant to the CA. In fact, Respondent recognizes that 

the extracted Lindoro is owned by Claimant,12 as it was ‘seized’ as guarantee for any 

environmental damage allegedly caused by Claimant pursuant to Article 4 of the Decree. 

 

22. Hence, Claimant’s lindoro-extracting operations and extracted Lindoro at the Site are 

protected treaty investments within Article 1(1) TK-BIT. 

 

B. Claimant is entitled to protection as it remains qualified as an enterprise of 

Ticadia based on Article 1(4) TK-BIT 

 

23. Furthermore, Claimant has not lost treaty protection and remains an enterprise of Ticadia 

by virtue of Article 1(4) TK-BIT despite Respondent’s allegation that there was a weakened 

genuine economic link between Claimant and its home state. Thus, this Tribunal has 

jurisdiction ratione personae over Claimant.  

 

24. To be entitled to treaty protection, a Claimant must be a “national” of a Contracting Party 

as defined by the term “investor” laid down in the relevant BIT.13 When no test is laid down 

in the BIT, at a minimum, and by default, an enterprise must be constituted or incorporated 

under the laws of the Contracting Parties.14 

 

25. Article 1(4) TK-BIT defines an ‘investor’: 

                                                 
11 Facts, ¶9 
12 Ex. 5, Article 4 
13 SGS-Paraguay, ¶¶93-94; Kishoiyian, p. 329 
14 Barcelona Traction, ¶70 
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“a person or an enterprise of a Contracting Party, that seeks to make, is making, or 

has made an investment in the other Contracting Party's territory.” 

 

 

26. The foregoing provision does not impose any test to determine nationality. Claimant 

therefore submits that it remains entitled to the benefit of protection as it is an enterprise 

incorporated or constituted under Ticadian laws. Claimant cannot be deprived of protection 

as the [1] additional tests of control and seat of operation invoked by Respondent are not 

expressly required by the specific wording of TK-BIT. In any case, [2] Claimant remains 

economically linked to Ticadia by virtue of the expropriation of the lindoro-extracting 

operations. 

 

1. The Tribunal should not adopt the effective nationality tests that are absent in 

Article 1(4) TK-BIT to determine Claimant’s nationality 

 

27. BITs in general have adopted two (2) standards to determine whether an enterprise is 

protected as a national of a Contracting Party: one that identifies its effective nationality 

using seat or control test, and one that merely identifies its paper nationality using state of 

incorporation or constitution test. 15  To apply the first approach, such tests must be 

expressly allowed as in the BITs, they are of a higher threshold, as opposed to the latter.16 

 

28. Respondent cannot argue that [a] additional tests aside from seat of incorporation should 

be applied. Moreover, [b] there is no abuse of legal personality to abandon the seat of 

incorporation test.  

 

a. The additional tests should not be applied despite Claimant’s alleged ‘weak 

genuine link’ with Ticadia 

 

29. The control test or alternatively, the seat test cannot be applied as they are not expressly 

provided in TK-BIT, despite the alleged weakening of Claimant’s economic link with 

Ticadia by virtue of Respondent’s nationals’ substantial shares and effective control,17 as 

                                                 
15 Binder/Kriebaum/Reinisch/Wittich, p. 349 
16 Ibid, p. 349-350 
17 ARFA, ¶3 
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well as the transfer and concentration of Claimant’s mining operations in Respondent's 

territory, leaving formal ties with Ticadia18 

 

30. Firstly, particularly for the seat test, the Saluka tribunal has made an assessment on its 

application despite its absence in the BIT provision. The Tribunal affirmed that despite the 

claimant being a mere shell company, the seat test is inapplicable as it was not for the 

tribunal to impose an additional requirement, contravening the test of state of incorporation 

intended by the contracting parties.19   

 

31. Secondly, with regard to the control test, when faced with the same issue in which 99% of 

respondent’s nationals effectively controlled claimant,20  the tribunal in Tokios Tokelės 

nevertheless opted out from applying the control test, holding that adding requirements 

absent from the BIT would restrict the scope of protection for investors, thereby defeating 

the broad formulation of its object and purpose to ‘intensify economic cooperation between 

the contracting parties’.21 

 

32. Similarly in this case, the Tribunal should not apply any additional tests and abandon the 

seat of incorporation test as it would defeat the object and purpose of TK-BIT to ‘promote 

greater economic cooperation’ which adopts a broad formulation.22 In fact, had the Parties 

intended to narrow such scope of protection, they would have included a ‘denial of benefits’ 

clause in the TK-BIT.  

 

33. Therefore, the control or alternatively, seat test are not applicable to determine whether 

Claimant is protected as an enterprise of Ticadia under TK-BIT, and this Tribunal must 

affirm the state of incorporation test, the default rule under international law.  

 

b. The absence of abuse of legal personality precludes the Tribunal from 

abandoning the state of incorporation test 

 

                                                 
18 ARFA, ¶4 
19 Saluka, ¶¶229, 240-241 
20 Tokios Tokeles, ¶¶30-31 
21 Ibid, ¶¶30-32 
22 Preamble, TK-BIT 
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34. Moreover, the Tribunal is precluded from abandoning the state of incorporation test as there 

is an absence of abuse of legal personality alleged by Respondent against Claimant.  

 

35. In fact, the ICJ in Barcelona Traction, noted that the piercing “the corporate veil” can only 

be done in exceptional circumstances when there is abuse of legal personality involving 

treaty shopping, fraud or malfeasance.
23 

 

36. In the present case, there is no rationale to depart from the basic test of incorporation as 

Respondent has made no allegation of treaty shopping, fraud, or malfeasance against 

Claimant in its written submission and has not such produced evidence before the Tribunal. 

In particular, there is no treaty shopping, which requires a third party national to seek 

entitlement or advantages from a BIT, as there is only one BIT, the TK-BIT, under which 

Claimant seeks protection.24 

 

37. Consequently, the lack of express requisite in the TK-BIT and abuse of legal personality 

render the control and seat test inapplicable. 

 

2. In any event, Claimant has consolidated its seat and control in Ticadia by virtue of the 

expropriation 

 

38. In the event the Tribunal employs the effective nationality tests, Claimant remains a 

qualified investor due to the expropriation which further strengthened its economic link 

with Ticadia. In this vein, Claimant’s decision to invoke TK-BIT protection from Ticadia 

proves [a] that Ticadian nationals have control over the company, which [b] decision to 

file claim is exercised as a legitimate business activity in Ticadia, its real seat of operation. 

 

a. Ticadian shareholders control over Claimant is sufficiently established 

 

39. Claimant’s corporate structure25 fulfills the control test as substantial control remains in the 

hands of Ticadian nationals. In this regard, the Thunderbird tribunal upheld that effective 

                                                 
23 Barcelona Traction, ¶¶56-57 
24 Facts, ¶1 
25 Facts, ¶6 



   

 

11 

 

control can be established through power to effectively decide, implement key decisions 

and access to capital of the enterprise.26 

 

40. Presently, after Claimant’s operations were expropriated, the majority of effective control 

held by Ticadian 65% of voting shares was further consolidated back in Ticadia via exercise 

of key decisions.27 As such Respondent’s nationals, comprising of the majority of the 

Board of Directors [“BOD”],28 no longer has control over Claimant’s mining business in 

Respondent which has been expropriated, control from Ticadian shareholders via majority 

voting shares is sufficient to fulfill the control test over Claimant for purposes of seeking 

protection under the TK-BIT. 

 

b. The seat test is fulfilled due to Claimant’s business activities in Ticadia  

 

41. Furthermore, Claimant’s business activities in their headquarters in Ticadia fulfills the seat 

test. In determining such threshold, the Alps Finance tribunal ruled that it is sufficient that 

the BOD meeting and address of the company where employees work be located in the 

home state.29 

 

42. In the present case, Ticadia is Claimant’s real seat of operation as the BOD meetings has 

been conducted in Ticadia.30 In fact, Claimant’s headquarters located in ‘45 Finley Road 

40 TC 1011’31 was where business formalities such as tax payments were conducted.32 

After Claimant’s mining operations has been expropriated, infra,33 its only seat of business 

and operations are in Ticadia, where it met to approve the filing of an expropriation claim 

against the Respondent.  

 

43. Therefore, even if additional requirements of control or seat of operations were applied to 

interpret the definition of ‘investor’ under TK-BIT, Claimant would nevertheless remain 

an enterprise of Ticadia that should be accorded the benefit of protection under TK-BIT.  

                                                 
26 Thunderbird, ¶¶108, 110 
27 Facts, ¶6 
28 Facts, ¶6-7 
29 Alps Finance, ¶217 
30 Facts, ¶7 
31 RFA, ¶¶39-40 
32 Facts, ¶12; PO No. 2, ¶2 
33 Claimant’s Memorial, Section IV 
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C. The Tribunal’s Concurrent Jurisdiction over the Present Claim Prevails over the 

Exclusive Jurisdiction Forum under the CA 

 

44. Additionally, the Tribunal has competence to try and hear the present investment dispute 

under Article 11(1) TK-BIT, despite the exclusive jurisdiction clause under the CA.34 

 

45. Article 11 TK-BIT stipulates that an ‘investment dispute’ is: 

“a dispute between a Contracting Party and an investor of the other Contracting Party 

arising out of or relating to (a) an investment agreement between that Contracting 

Party and such person or enterprise; (b) an investment authorization granted by that 

Contracting Party's foreign investment authority (if any such authorization exists) to 

such person or enterprise; or (c) an alleged breach of any right conferred or created 

by this Agreement with respect to an investment.” 

 

46. In interpreting the scope of such investment dispute, the tribunals in Vivendi Annulment35 

and SGS v. Philippines36 respectively held that the phrases ‘relating to’ and ‘arising out of’, 

act as an umbrella that extend the Tribunal’s jurisdictional scope to BIT and contractual 

claims, as long as the dispute relates to an investment. 

 

47. Particularly in Vivendi Annulment, the tribunal retained jurisdiction despite the lack of an 

umbrella clause in the BIT and the presence of an exclusive jurisdiction clause in the CA 

as it was an investment dispute under the BIT.37 In any case, the CA does not expressly 

preclude the tribunal from hearing the case.38 

 

48. Presently, Claimant asserts that the Tribunal has the competence to hear the present case,39 

which qualifies as an investment dispute under Article 11(1) TK-BIT as it arises out of and 

relates to [1] an investment agreement, [2] an investment authorization or [3] prima facie 

breach of Article 7 TK-BIT. 

 

                                                 
34 Ex. 2, Article 7 
35 Vivendi Annulment, ¶55 
36 SGS-Philippines, ¶131 
37 Vivend Annulment, ¶55 
38 Ibid, ¶76 
39 Article 7, CA 
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1. The present dispute involving the termination of Claimant’s mining operations 

arose out of or relates to an investment agreement 

 

49. The present dispute relates to an investment agreement as it hinges on the lindoro-

extracting operations established under Claimant’s investment agreement, the CA. To 

establish an investment agreement, the tribunals in Burlington, Duke Energy, and EnCana 

have adopted the legal approach by assessing whether the agreement has been signed and 

concluded, where obligations have been enforced by the parties.40 

 

50. Herein, it is reasonably inferred that the CA, which regulated the Parties’ rights and 

obligations for the concession of mining Lindoro,41 has been validly signed and concluded 

as Claimant’s operations in the Site has been enforced.42 As such, due to the premature 

termination of such investment agreement,43 the present dispute arose out of and relates to 

an investment agreement. 

 

2. Alternatively, Claimant’s licenses and the CA granting concession rights over 

the extraction of Lindoro constitutes as an investment authorization 

 

51. Moreover, the present dispute arises out of or relates to an investment authorization that 

Respondent granted to Claimant for their lindoro-extracting operations in the form of the 

license.44 In PSEG, an investment authorization was present and valid as claimant’s mining 

activity was granted by respondent’s authorities in the form of permits and licenses.45 

 

52. In the present dispute, Claimant’s license and the CA were valid forms of permits granted 

by Respondent that authorized Claimant to acquire the concession rights to exploit Lindoro 

in the Site for a period of 80 years.46 Thus, their termination by virtue of Respondent’s 

measures prompted the present dispute relating to such investment authorization. 

 

                                                 
40 Burlington, ¶240; Duke Energy, ¶204; EnCana, ¶167 
41 Facts, ¶8 
42 Ibid 
43 Facts, ¶8 
44 Pac Rim Cayman, ¶169 
45 PSEG, ¶¶116-118 
46 Facts, ¶8 
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3. In any event, a prima facie breach of Article 7 TK-BIT has occurred 

 

53. The Decree that prohibited Claimant’s mining activities constituted as a prima facie breach 

of a treaty obligation, particularly expropriation under Article 7 TK-BIT. As held in Saipem 

and Impreglio,47 a prima facie breach is established on whether the facts amount to the 

possibility of a breach of any right conferred by the treaty.48 Particularly, a prima facie 

breach of expropriation49 requires a factual assessment on whether there is interference by 

a state to an extent of having an effect of a physical taking of the investment.50 

 

54. Presently, the enactment of the Decree has resulted in the interference with Claimant’s 

lindoro-extracting operations and confiscated its extracted Lindoro, thus depriving 

Claimant from exercising its right to mine Lindoro for commercial purposes.51 Thus, as the 

facts proved that there was interference on Claimant’s investment by virtue of the Decree, 

it has amounted to a prima facie breach of expropriation under Article 7 TK-BIT. 

 

II. CLAIMANT’S COMPENSATION CLAIM IS ADMISSIBLE BEFORE THE 

TRIBUNAL DESPITE OF ITS LAWSUIT BEFORE RESPONDENT’S 

FEDERAL COURT  

 

55. As the Tribunal retains jurisdiction over the present dispute, Claimant’s compensation 

claim is admissible before the Tribunal despite its lawsuit before Respondent’s federal 

court as the Fork-in-the-Road [“FITR”] clause has not been triggered. 

 

56. The FITR clause is a choice of forum clause under a treaty, which allows an investor to 

choose a dispute settlement mechanism.52 Such clause is laid out under Article 11(2) & (3) 

TK-BIT, which provides that: 

“2. … the national or company concerned may choose to submit the dispute for 

resolution: (a) to the domestic courts or administrative tribunals of the Contracting 

Party that is a party to the dispute; or (b) in accordance with any applicable, previously 

agreed dispute-settlement procedures; or (c) in accordance with the terms of the third 

                                                 
47 Impregilo, ¶79 
48 Saipem, ¶133 
49 Ibid, ¶91 
50 Ibid, ¶131 
51 Facts, ¶23 
52 Schreuer, p. 240 
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paragraph below.”  

“3. Provided that the national or company concerned has not submitted the dispute for 

resolution under (a) or (b) of the second paragraph, and that six months have elapsed 

from the date on which the dispute arose, the national or company concerned may 

choose to consent in writing to the submission of the dispute for settlement by binding 

arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce and 

in accordance with its Arbitration Rules.” [emphasis supplied] 

 

57. The aforementioned clause suggests that an investor is given a choice, provided that the 

parties fail to reach mandatory amicable dispute resolution as well as to prevent a dispute 

to be submitted to more than one dispute settlement forum.53 

 

58. Thus, with regard to the lawsuit in Respondent’s federal court,54 Claimant submits that the 

FITR clause has not been triggered as [A] the lawsuit was not an investment dispute. In 

any event, [B] the term ‘resolution’ effectively negate the FITR clause when Claimant 

timely withdrew its lawsuit accordingly.  

 

A. There Was No Investment Dispute in Claimant’s Lawsuit Before Respondent’s 

Federal Court  

 

59. Claimant submits that the FITR clause can [1] only be invoked when a dispute is by nature 

an ‘investment dispute’. In fact, [2] the present lawsuit does not meet the threshold of 

‘investment dispute’ in view of its timing and purpose. Even if there was an investment 

dispute, [3] it does not fulfill the triple identity test to trigger the FITR clause.  

 

1. The ‘dispute’ required under Article 11(2) TK-BIT must be in the nature of an 

‘investment dispute’ 

 

60. Although the term ‘dispute’ under Article 11(2) TK-BIT was not explicitly defined and 

may appear to suggest a broad scope of application, it is restricted to an ‘investment 

dispute’ under Article 11(1) TK-BIT. This approach was affirmed by the Genin tribunal 

who faced a verbatim provision under the Estonia-United States BIT.55 

 

                                                 
53 Schreuer, p. 240 
54 Facts, ¶25 
55 Genin, ¶330-332 
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61. In the present case, the lack of the word ‘investment’ in the term ‘dispute’ under Article 

11(2) TK-BIT may seem to include constitutional or procedural matters. However, as 

Article 11 TK-BIT must be read as a whole, the “dispute” can solely be invoked when the 

nature of the dispute is an “investment dispute” under Article 11(1) TK-BIT.  

 

2. The present lawsuit does not meet the threshold of “investment dispute” in view of 

its timing and purpose  

 

62. An ‘investment dispute’ involves an alleged breach of rights conferred by the treaty,56 

however, such dispute did not exist when Claimant brought its lawsuit to Respondent’s 

federal court in view of its [a] timing and [b] purpose.  

 

a. The Lawsuit was filed before the Decree even became effective 

  

63. The requirement of an alleged breach of rights or a prima facie breach57 has failed to be 

met as the Decree had not taken effect when the lawsuit was submitted. As elaborated 

supra,58 the Saipem tribunal found a prima facie breach of expropriation as the state’s 

interference with Claimant’s investment had the effect of a confiscation.59 

 

64. In contrast, the Decree had not yet terminated the CA nor confiscated Claimant’s assets 

when Claimant filed its lawsuit on 8 September 2016,60 as it only took effect five (5) days 

after its publication on 12 September 2016.61 The facts proved that during Claimant’s 

lawsuit to Respondent’s domestic court, it was still in possession of its investments, and 

had not yet invoked a claim for compensation. 

  

65. Therefore, the requirement of a prima facie breach of expropriation for an investment 

dispute to exist was not fulfilled since the timing of the lawsuit was before the Decree had 

taken effect.  

 

                                                 
56 Article 11(1), TK-BIT 
57 Article 11(1), TK-BIT 
58 Claimant’s Memorial, ¶¶37-38 
59 Saipem, ¶131 
60 Facts, ¶25 
61 Ex. 5: Article 5 
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b. The purpose of the lawsuit is markedly different from a compensation claim, 

jurisdiction of which is vested in Respondent’s federal court  

 

66. Moreover, Respondent’s federal court only had competence and limited jurisdiction to hear 

Claimant’s motion to suspend and challenge the Decree. As Claimant did make any express 

or implied claim for compensation for expropriation, which did not even attach or invoke 

as a ‘prayer for relief’ in its lawsuit,62 the federal court cannot motu propio hear or try the 

issue for compensation, even though it may arise from or be related to the same background 

facts, involving the termination of the investment by the Decree. 

 

67. In contrast, the Genin tribunal found that that the Estonian administrative court was the 

competent jurisdiction to deal with the lawsuit, as its purpose was to overturn the 

respondent’s decision expropriating the investment.63 

 

68. In the present case, based on the motion, Respondent’s federal court is only empowered to 

suspend the proceedings to enable negotiations, and to invalidate the Decree.64 It does not 

have the jurisdiction to hear the matter of compensation, which Claimant is not yet entitled 

to file, and has not expressly made at the time of the filing of the lawsuit. 

 

69. Therefore, Respondent’s federal court was the competent jurisdiction over the lawsuit as 

its purpose was to invalidate the Decree and is distinct from a compensation claim.  

 

3. Even if there was an investment dispute, it does not fulfill the triple identity test to 

trigger FITR clause  

 

70. Even if the dispute was a qualifying investment dispute, the FITR clause is not triggered as 

the dispute is distinct based on the triple identity test. In this vein, the domestic lawsuit is 

different from the present compensation claim in terms of its [a] cause of action, [b] object 

and [c] parties.65  

 

                                                 
62 Prayers for Relief, ¶23 
63 Genin, ¶¶330-332 
64 PO No.3, ¶2 
65 Occidental, ¶52 
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a. No identity of cause of action as the lawsuit was a procedural remedy for 

the restoration of status quo 

 

71. There is no issue on the identity of the cause of action in Claimant’s lawsuit before the 

federal court as it involves [i] a different legal instrument for the restoration of status quo. 

In any event, [ii] it contains a different fundamental basis from the substantive 

expropriation claims before the Tribunal. 

 

i. The lawsuit involves a different legal instrument 

 

72. The lawsuit involves a different legal instrument since the basis of the lawsuit is 

Respondent’s domestic law and its Constitution, as opposed to the present dispute which is 

based on TK-BIT.  In Azurix66 and CMS,67 the tribunals found that FITR clause cannot be 

invoked against a contractual claim that was submitted before respondent’s domestic court, 

as it was based on a separate legal instrument from a treaty claim.  

 

73. Presently, Claimant invoked its basic right upon the Constitution to suspend and revoke the 

Decree68 before Respondent’s federal court. Meanwhile, its claim before the Tribunal is 

grounded upon a breach of Article 7 TK-BIT on expropriation.69 Therefore, Claimant’s 

lawsuit is different from the present proceeding as it was based on a separate legal 

instrument from TK-BIT. 

 

ii. The lawsuit involves a different fundamental basis from Claimant’s 

expropriation claim as there was no request for compensation  

 

74. In any case, Claimant’s claims are independent from the federal court lawsuit as they 

involve different fundamental basis. In Pantechniki, the tribunal found that the treaty claim 

was not independent from the domestic lawsuit as they requested for their entitlement for 

compensation which was already requested for in the domestic court.70 

                                                 
66 Azurix, ¶89 
67 CMS, ¶80 
68 PO No.3, ¶2 
69 RFA, ¶21 
70 Pantechniki, ¶¶61.62, 67 
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75. This is to be contrasted with the present proceeding, where Claimant is not praying for the 

same entitlement in the federal court 71  as Claimant did not request for any form of 

compensation in the domestic lawsuit. Instead, it was a request for restoration of status quo 

to proceed with their operations in Respondent’s territory as it was entitled under the CA 

to operate for a period of 80 years. Therefore, fundamentally, the basis of Claimant’s 

lawsuit before Respondent’s federal court was independent from Claimant’s compensation 

claim. 

 

b. Claimant sought for different objects from the two proceedings 

 

76. Moreover, the identity of the object of the dispute in Respondent’s federal court and the 

present dispute differs as the relief sought in both proceedings were different. 72  As 

expounded in Piagentini, claims cannot be re-litigated if the relief sought merely has a 

slight modification.73 

 

77. Herein, Claimant’s object in the two proceedings are distinct. In Respondent’s federal 

court, Claimant sought to suspend the Decree for purposes of negotiation with 

Respondent,74 pre-requisite under Article 11(2) TK-BIT, supra. In contrast to the present 

compensation claim, where Claimant is requesting for compensation and declare 

Respondent liable in violation of Article 7 TK-BIT.75 Thus, it is clear that the identity of 

object of the dispute by virtue of the relief sought were different in both proceedings. 

 

c. Respondent was acting upon different capacities in the two disputes 

 

78. Finally, the two proceedings vary in terms of its parties as Respondent was acting upon two 

distinct capacities.  

 

                                                 
71 RFA, ¶23(2) 
72 Occidental, ¶52 
73 Piagentini, ¶¶2,890,891 
74 Facts, ¶25; RFA, ¶15 
75 RFA, ¶¶2-8 
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79. In the domestic proceeding, the claim on the legality of the Decree was against Respondent 

as a party to the CA, who failed to comply with their contractual obligation to provide 

Claimant with the CA to extract Lindoro for 80 years. This is as opposed to the present 

claim on the implementation of the Decree, where Respondent was acting as a regulatory 

body who violated their treaty obligations to protect an investor’s right. Thus, it is clear 

that the parties were different as Respondent was acting upon two distinct capacities.  

 

80. In the domestic proceeding, Claimant invoked a claim against Respondent as a party to the 

CA as they have failed to 

 

81. Conclusively, even if there is an investment dispute. the triple identity test is not fulfilled 

and the FITR clause is not triggered, rendering the present compensation claim admissible 

before the Tribunal. 

 

B. In Any Event, Claimant timely withdrew the Lawsuit thereby barring the 

application of the FITR 

 

82. Respondent contended that FITR clause was still triggered even though the proceeding in 

Respondent’s federal court did not reach the merits of the case.76 Its main contention is that 

the mere filing of the case before the Federal Court was sufficient as the Claimant has 

already made a choice and has submitted a dispute for resolution.  

 

83. However, Claimant asserts that the FITR clause is nonetheless ineffective to estop 

Claimant's withdrawal of the lawsuit as [1] Article 11(3) TK-BIT does not express 

irrevocable choice and [2] the term “Resolution” should be interpreted liberally given the 

circumstances of the Claimant’s Lawsuit.  

 

1. Article 11(3) TK-BIT does not express irrevocable choice  

 

                                                 
76 ARFA, ¶7 



   

 

21 

 

84. The FITR clause under Article 11 TK-BIT does not impose a requirement of irrevocable 

choice since (i) the word ‘or’ alone does not render the choice to be irrevocable. Moreover, 

(ii) the text does not mandate that the choice is final once Claimant submit the lawsuit.  

 

85. First, as a treaty must be interpreted in its ordinary meaning,77 the word ‘or’ in Article 11(2) 

TK-BIT is not intended to convey the meaning of irrevocable choice. The word ‘or’ is clear 

and indicates available alternative78 forum allowed by the BIT, which only suggest the 

options of forums available for investor-state dispute mechanism. 

 

86. Second, Article 11 TK-BIT does not render the choice as final once the lawsuit is submitted 

before a forum. Referring to the FITR clause in Italy-Lebanon BIT,79 the phrase “the choice 

made as per subparagraph a,b, and c herein above is final” suggests that once the dispute 

is submitted to the competent court of one of the party, the choice is irrevocable.  

 

87. In contrast, it is evident that the present FITR clause does not make any reference to the 

finality or restriction of the choice, which would render it to be definite and irrefutable. 

Rather, it merely offers Claimant to make a choice based on the forums listed.  

 

88. Thus, the FITR clause under TK-BIT provides an offer of available forum to settle an 

investor-state dispute, and should not be considered as to impose irrevocable choice once 

a lawsuit is filed. 

 

2. Timely withdrawal of the lawsuit before “Resolution” does not trigger the FITR 

clause  

 

89. Furthermore, as the choice is revocable, Claimant submits that its withdrawal of the lawsuit, 

did not trigger the FITR clause as [a] such clause should not be interpreted restrictively, 

but [b] rather effectively as the term “Resolution” requires a full proceeding.   

 

                                                 
77 Article 31(1), VCLT 
78 The Oxford Dictionary  
79 Article 7(2), Italy-Lebanon BIT 
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a. Restrictive interpretation cannot be adopted in light of the object and 

purpose of TK-BIT 

 

90. Article 11 TK-BIT cannot be interpreted narrowly that an unresolved dispute would be 

sufficient to trigger the FITR clause based on the object and purpose of TK-BIT. 

Highlighting the findings of Aguas del Tunaris SA and SGS v. Phillipines, a restrictive 

interpretation was rejected as based on VCLT, the object and purpose prevails over the 

principle of restrictive interpretation.80 

 

91. Presently, TK-BIT cannot be interpreted narrowly as the object and purpose of TK-BIT is 

“…the promotion and the protection of investment of investors...”81 where Article 11 (2) 

& (3) TK-BIT are designed to be consistent of such. To allow an inconclusive domestic 

lawsuit to sufficiently trigger the FITR clause, the dispute settlement mechanism under the 

treaty would be futile and unavailing to Claimant’s interest.82 Therefore, as this would be 

inconsistent with the object and purpose of TK-BIT, the FITR cannot be interpreted 

narrowly.  

 

b. The term “Resolution” effectively requires the full proceeding in 

Respondent’s federal court  

 

92. Furthermore, the term ‘resolution’ is interpreted as requiring Claimant to undergo a full 

proceeding to trigger the FITR clause. Based on the effet utile principle which was affirmed 

in Noble Venture, 83effect, which would consolidate its practical content.84 

 

93. In the present dispute, Article 11(3) TK-BIT includes the word ‘submit the dispute for 

resolution’, which should be interpreted effectively. To consolidate its practical content, 

the plain meaning of the term ‘resolution’85 requires the matter to be resolved in the form 

of a legal decision by a forum. 

 

                                                 
80 Aguas del Tunaris, ¶91; SGS-Philippines, ¶116 
81 Preamble, TK-BIT 
82 PO No.3, ¶2  
83 Noble Ventures, ¶52 
84 Eureko, ¶248; Noble Ventures, ¶52 
85 Merriam-Webster Dictionary 
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94. As the lawsuit in the federal court to invalidate the Decree were futile 86   and not 

concluded87 due to Claimant’s withdrawal of the lawsuit, it did not fulfill the requisite of 

’resolution’. Thus, in interpreting the clause in an effective manner that requires a full 

proceeding, such withdrawal negates the FITR clause.  

 

95. In conclusion, Claimant’s claims are admissible before the Tribunal as FITR has not been 

triggered by Claimant’s lawsuit for motion to suspend and challenge the Decree before 

Respondent’s federal court. 

 

III. RESPONDENT’S COUNTERCLAIMS ARE INADMISSIBLE BEFORE THE 

TRIBUNAL  

 

96. Having established that the Tribunal retains jurisdiction over the present dispute and 

Claimant’s claims, Claimant submits that Respondent’s counterclaims are inadmissible due 

to their failure to fulfill the requisites under TK-BIT and relevant sources of international 

law. 

 

97. Bearing the burden of proof, Respondent must substantiate that the counterclaims are 

admissible before the Tribunal.88  In this regard, Claimant contends that Respondent’s 

counterclaims are inadmissible, as [A] Respondent is not authorized to file counterclaims 

under Article 11 TK-BIT. Moreover, Article 11(5) TK-BIT cannot be used as an alternate 

basis. In any event and even if the Tribunal admits counterclaims for reasons of 

administrative efficiency, [B] there exists no direct nexus between the claims and the 

counterclaim remains inadmissible. 

 

A. Article 11 TK-BIT does not Expressly Allow Respondent to File a Counterclaim  

 

98. In international investment arbitration, the admissibility of counterclaims is determined by 

consent of both parties to bring such claim and the scope of the treaty provision regarding 

that counterclaim.89  

                                                 
86 PO No.3 ¶2 
87 ARFA, ¶16 
88 Atanasova/Benoit/Ostranský, ¶358 
89 Popova/Poon, ¶¶223-260 
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99. Respondent is not authorized to file counterclaims to the Tribunal as [1] Article 11(2) TK-

BIT does not vest the locus standi for Respondent’s counterclaims, and [2] Claimant did 

not consent to the counterclaims to be filed before the Tribunal. 90  Furthermore, [3] 

Respondent’s counterclaims are precluded by the narrow interpretation of Article 11(5) 

TK-BIT. 

 

1. Locus standi is not vested for Respondent’s counterclaims 

 

100. Respondent is barred from raising counterclaims considering that the scope of Article 

11(2) TK-BIT specifically vests locus standi on Claimant’s behalf where counterclaims 

only pertain to breaches of obligation of the host state. Article 11(2) TK-BIT states that: 

“If the dispute cannot be settled amicably, the national or company concerned may 

choose to submit the dispute for resolution …”  

 

101. The foregoing provision restricts the locus standi specifically in ‘the national or 

company’ in submitting claims. Therefore, there is no consent to counterclaims where a 

BIT provides that only the investors may initiate claims against the States.  

 

102. In fact, the tribunal in Rusoro Mining interpreted a similar clause to be a limitation, 

effectively designating the investor as the sole party that obtains locus standi to submit 

disputes for settlement.91  Article 11(2) TK-BIT likewise reflects the same restriction in its 

provision which only allows investors to submit disputes for resolutions. 

 

2. Moreover, there is no expressed nor implied consent to file a counterclaim in TK-

BIT 

 

103. Not only that the TK-BIT provisions expressly restrict Respondent’s counterclaims, 

Claimant did not provide consent for the counterclaims to be submitted. The tribunals in 

Spyridon Roussalis and Metal Tech both held that fulfillment of requirements under agreed 

Arbitration Rules are merely procedural compliance and cannot give rise to consent.   

                                                 
90 Claimants Memorial, Section III(B) 
91 Rusoro Mining, ¶623-637 
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104. Similarly, Claimant’s agreement to arbitrate and procedural compliance of Article 6 of 

SCC Rules in filing the RFA only implies consent to arbitrate the primary claim and not 

Respondent’s counterclaims.92. In addition, the mere fact that Respondent attached its 

counterclaims in its Answer pursuant to Article 9 of SCC Rules does not give rise to 

Claimant’s consent, as it is a mere procedural requisite.93 

 

105. In light of this, the Parties’ procedural compliance with the agreed arbitration rules does 

not give rise to Claimant’s consent to counterclaims and the admissibility of the 

counterclaims needs to be further assessed by the treaty provision over the SCC rules.94 

 

3. Article 11(5) TK-BIT must be interpreted narrowly and cannot be an alternate basis 

for Respondent’s Counterclaims 

 

106. The second assessment of admissibility depends on the BIT’s specific provision that 

governs counterclaim. Article 11(5) TK-BIT provides a narrow interpretation that excludes 

Respondent’s counterclaims for environmental damage pursuant to domestic law to be 

admissible before the Tribunal. 

 

107. Referring to the foregoing provision:  

“In any proceeding involving an investment dispute, a Contracting Party shall not 

assert, as a defense, counterclaim, right of set-off or otherwise, that the national or 

company concerned has received or will receive, pursuant to an insurance or guarantee 

contract, indemnification or other compensation for all or part of its alleged damages.” 

 

108. An agreement to exclude specific counterclaims cannot be taken as consent to 

admissibility of counterclaims that are based otherwise from the exclusion. In light of its 

ordinary meaning, Article 11(5) TK-BIT bars Respondent’s counterclaims to be brought 

unless it stems from an insurance or guarantee contract that the company has or will receive 

compensation for their alleged damages.  

 

                                                 
92 RFA, ¶8; Article 6, SCC Rules 
93 Article 9(1)(iv), SCC Rules 
94 Metal-Tech, ¶407-409 
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109. Highlighting the findings of the Spyridon Roussalis95 tribunal, it held that a similar 

provision which has a narrow interpretation due to the phrase ‘shall not be asserted’, 

following a list of exclusions further narrows the ambit of admissible counterclaims.    

 

110. Presently, Respondent’s counterclaims96 concerns an alleged breach of Article 9(2) 

TK-BIT regarding environmental damages does not stem from an insurance or guarantee 

contract, which is outside the admissible scope of subject matter under TK-BIT. Hence, the 

narrow scope of Article 11(5) TK-BIT cannot serve as an alternate basis for Respondent’s 

counterclaims. 

 

111. Additionally, even in Amto,97 when narrow dispute resolution provisions in a treaty 

does not encompass for the host state to raise a counterclaim, the provision renders the 

claim inadmissible.98 

 

112. In conclusion, not only that consent was not expressed, the relevant provisions of TK-

BIT explicitly convey limitation for Respondent’s counterclaims. The counterclaim can 

only be arbitrated exclusively on the scoped define in the BIT,99 which Respondent’s 

counterclaims have failed to fulfill for the counterclaim to be admissible. 

 

B. Even If the Treaty Provision Impliedly Allows Counterclaims on the Basis of 

Administrative Efficiency or Effectiveness, There Exists No Direct Connection 

 

113. Even if the Tribunal finds that the treaty provision does allow jurisdiction over the 

counterclaims, it remains inadmissible as there exists no direct connection between the 

counterclaim and primary claim. Direct connection between the claims is required under 

customary international law to further determine the admissibility of a counterclaim.100  

 

                                                 
95 Roussalis, ¶141 
96 RFA, ¶16 
97 Amto, ¶118 
98 Roussalis, ¶869 
99 Metal-Tech, ¶407 
100 Halonen, ¶141 
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114. Under customary international law, sufficient nexus requires the counterclaims to have 

both a factual and judicial connection with the primary claim.101 i.e. the claims arise from 

the same factual background and basis, along with the same legal instrument that relates to 

an investment.102  

 

115. Presently, Respondent’s counterclaims fail to pose a direct connection as [1] legally, 

the counterclaims involve to matters of Respondent’s domestic law, and [2] factually, 

Claimant’s unproven pollution does not relate to Respondent’s expropriation of Claimant’s 

investment. 

 

1. Respondent’s counterclaims lack legal connection with the primary claim  

 

116. There is an absence of legal connection between the Claims as the counterclaim is a 

matter of domestic law under the guise of a treaty breach which falls outside the scope of 

the Tribunal’s jurisdiction.103 The sole legal basis for the counterclaim are obligations 

governed under Kronian domestic law.104  

 

117. The tribunal in Klockner similarly dismissed the respondent’s counterclaim regarding 

claimant’s mining activities which allegedly violates domestic environmental obligation 

under a license agreement, as it lacked a close judicial connection with the primary claim 

of expropriation governed under the BIT.105 

 

118. Presently, Claimant’s primary claim is based on Respondent’s act of expropriating 

Claimant’s investment under Article 7 TK-BIT,106 while the counterclaim is based on 

Claimant’s alleged non-compliance of Respondent’s environmental law under the guise of 

using Article 9(2) TK-BIT as the legal basis107 even though no enforceable obligations are 

imposed upon the investor under the TK-BIT.108  

 

                                                 
101 Ibid. 
102 Ibid. 
103 RFA, ¶16 
104 Facts, ¶14 
105 Klockner, ¶23 
106 RFA, ¶8 
107 RFA, ¶16 
108 TK-BIT 
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119. In light of this, Respondent’s counterclaim is not of an international nature that can be 

brought before the Tribunal as it is not governed under the same legal instrument as the 

primary claim. The counterclaim merely concerns Claimant’s alleged environmental 

damage and request for compensation of such damage,109 which is a matter governed under 

KEA and not one of the BIT.110 

 

2. There is no sufficient factual connection between the claims 

 

120. Not only is legal nexus absent, there is also no factual connection between the primary 

claim and Respondent’s counterclaims. As affirmed by the Hamester tribunal, any 

unproven allegation hinders the Tribunal’s ability to judge the connection of the claims.111  

 

121. In the present case, Respondent’s counterclaim is based on an unproven allegation that 

Claimant has breached Article 9(2) TK-BIT, weakly grounded on the Study’s data that 

failed to prove that Claimant is the major or sole party responsible for the alleged 

environmental harm.112  

 

122. Even if Respondent is able to factually prove its counterclaims and Claimant is liable 

for such damages, Respondent’s counterclaim is not a violation of Article 9(2) as it 

concerns a mere domestic law matter regulated under the internal rules of Respondent’s 

MEM. Any fines, penalties or claim for damages thereof is to be claimed in its domestic 

framework of the KEA, which Claimant has nevertheless fully complied with.113  

 

123. Therefore, Respondent’s counterclaim which asks Claimant to recognize its liability for 

damages lacks factual basis. The counterclaims concern, if any, a breach of non-compliance 

under Respondent’s domestic law exclusively governed within the KEA, 114 whereas the 

primary claim is based on Respondent’s violation of Article 7 TK-BIT on expropriation.115 

 

                                                 
109 RFA, ¶17 
110 Facts, ¶16 
111 Hamester, ¶¶356-358 
112 RFA, ¶23 
113 Facts, ¶6 
114 RFA, ¶17 
115 RFA, ¶8 
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124. In conclusion, Respondent’s counterclaim is neither expressly or impliedly allowed by 

virtue of the treaty provision. In any event the Tribunal admits the counterclaim for reasons 

of administrative efficiency, it remains inadmissible as no sufficient or close nexus exists 

between the claims. 
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PART TWO: MERITS 

IV. THE ENACTMENT OF THE DECREE, ITS IMPLEMENTATION, AND 

RELATED ACTS OF RESPONDENT AMOUNT TO EXPROPRIATION OF 

CLAIMANT’S INVESTMENT IN VIOLATION OF ARTICLE 7 TK-BIT 

 

125. As the Tribunal has jurisdiction over the present dispute, the Tribunal has the power to 

adjudicate Claimant’s claims in accordance with TK-BIT, the laws of the Contracting 

Party, as well as the applicable principles of international law.116 Given that the present 

award is an interim, quantum and costs stage will be contingent upon the decision of the 

Tribunal in the main stage.117 

 

126. In this vein, Claimant submits that Respondent’s prohibition of extracting Lindoro, 

termination of the CA, license, seizure of extracted Lindoro by the Decree, KEA, and other 

related acts of Respondent, [“Respondent’s Measures”] have amounted to [A] a prima 

facie expropriation of Claimant’s extracted Lindoro and Lindoro-extracting Operations by 

virtue of Respondent’s non-payment of compensation. Even if there is no prima facie 

expropriation, [B] there has been an expropriatory taking which [C] Respondent cannot 

justify as a non-compensable regulatory taking. Additionally, [D] Respondent fails the 

transparency test pursuant to Article 8 TK-BIT, entitling Claimant to the payment of 

compensation in the amount of no less than USD 450,000,000 for the damages Respondent 

has caused.  

 

A. There Has Been a Prima Facie Expropriation by virtue of Respondent’s Non-

payment of Compensation  

 

127. Respondent’s Measures effected a prima facie expropriation as there was no payment 

of due compensation.  

 

                                                 
116 TK-BIT 
117 PO No. 1, p. 29, 31 
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128. Under international law and Article 7 TK-BIT, expropriation is not unlawful per se. 

Article 7 TK-BIT provides protection for a foreign investor’s against expropriation by a 

host state, which provides that: 

“Neither Contracting Party shall nationalize or expropriate a covered investment 

either directly or indirectly through measures having an effect equivalent to 

nationalization or expropriation except for a public purpose, in accordance with due 

process of law, in a non-discriminatory manner and on payment of due compensation. 

…” 

      

129. Referring to the foregoing provision, a lawful expropriation is subject to four elements; 

which are: of public purpose, due process, non-discrimination and payment of due 

compensation. 118  As consistently underlined by tribunals such as Saluka, 119 

Kardassopoulos,120 and Vivendi I,121 the elements are cumulative in which any failure to 

fulfill at least one element is enough to establish an unlawful expropriation, including non-

payment of compensation.122  

 

130. In the present case, it is clear that payment of compensation has never been granted to 

Claimant. Thus, assuming but not conceding, supra,123 even if all of the other elements are 

met, the expropriation is still illegal in violation of Article 7 TK-BIT. Such non-payment 

of compensation gives rise to a prima facie expropriation and Respondent is under the 

obligation to pay Claimant compensation. 

 

B. Respondent’s Measures Effected an Expropriatory Taking 

 

131. Even if the Tribunal does not find a prima facie expropriation, Respondent’s Measures 

still constitute an expropriatory taking under Article 7 TK-BIT. In this regard, there are two 

types of expropriation which are acknowledged under Article 7 TK-BIT, direct and 

indirect.124 Bearing the burden of proof,125 Claimant submits that Respondent’s Measures 

have expropriated Claimant’s Investment [1] directly, or at the very least, [2] indirectly. 

                                                 
118 Article 7, TK-BIT 
119 Saluka, ¶266 
120 Kardassopoulous, ¶390 
121 Vivendi I, ¶7.5.21 
122 Funnekotter, ¶98 
123 Claimant’s Memorial, Section IV(C) 
124 Article 7, TK-BIT 
125 Busta, ¶241 
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1.  Respondent’s Measures Have Directly Expropriated Claimant’s Investment 

 

132. Direct expropriation occurs when the investor’s investment is taken through formal 

transfer of title or outright seizure.126 The Kardassopoulos tribunal in fact accordingly 

found a direct expropriation to have occurred from the respondent’s issuance of a decree 

which terminated the investor’s rights in a 30-years concession over an oil pipeline as the 

title over such rights were repudiated.127  

 

133. Similarly, Claimant’s title to its Lindoro-extracting operations at the Site has been 

repudiated and forcibly transferred back to Respondent by virtue of Respondent’s 

measures,128 specifically the termination of the CA and the license thirteen years prior to 

the agreed term of the Parties.129  In fact, Respondent is able and is willing to give the title 

to another foreign company, further substantiating the fact that the title of Lindoro-

extracting Operations has been taken by Respondent.130 

 

134. Additionally, Claimant’s extracted Lindoro were out rightly seized by Respondent’s 

officials pursuant to Article 4 of the Decree, which started on 14 September 2017 and took 

five days to be completed.131 Such forcible taking of Claimant’s tons of extracted Lindoro 

even included those that Claimant has prepared for export, as Lindoro that has been taken 

out of the ground belongs to Claimant. In light of this, it is clear that Respondent’s measures 

have directly expropriated Claimant’s title over Lindoro-Extracting Operations and 

Claimant’s extracted Lindoro.  

 

2. Respondent’s Measures Have Indirectly Expropriated Claimant’s Investment 

 

                                                 
126 Crystallex, ¶667; Telenor, ¶63; LG&E, ¶187; Dolzer/Schreuer, p. 92 
127 Kardassopoulos, ¶387 
128 Ex.5, p. 52 
129 Facts, ¶5; Ex. 2, p. 47; Ex. 5, Article 2, p. 52 
130 Facts, ¶18; Ex. 7, p. 54 
131 Ex. 5, p. 52 
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135. Even if Respondent’s measures do not amount to a direct expropriation, it has 

nevertheless indirectly expropriated Claimant’s Investment, when it results in a substantial 

loss of economic value of a foreign investment without a physical taking.132  

 

136. The Tribunal must assess three factors to determine whether Respondent’s Measures 

‘have an effect equivalent to’133 an expropriation134 and in this vein, Claimant asserts that 

Respondent has indirectly expropriated Claimant’s Investment as its measures have [a] 

substantially deprived the economic value of Claimant’s Investment, rendering it worthless 

for purpose of its business in Respondent’s territory [b] permanently and irreversibly. 

Additionally, [c] Respondent has impaired Claimant’s reasonable investment-backed 

expectations.  

 

a. Respondent’s Measures have substantially deprived Claimant’s Investment 

as it rendered its value worthless 

 

137. The first prong is met as Claimant is substantially deprived of the economic value of 

its Investment due to Respondent’s Measures, even if its facilities and properties remain 

intact. 135  As highlighted in Quiborax, the revocation of a concession agreement 

substantially deprived the claimant’s investment as in its absence, the claimant’s 

investment was virtually worthless.136 

 

138. Similarly, the termination of the CA and license which is essential to Claimant’s 

Lindoro-extracting operations at the Site rendered Claimant’s investment to become 

virtually worthless for its business purpose. The concession is what gives value to 

Claimant’s Lindoro-extracting Operations, the only business that Claimant has at the 

Site.137 Due to the specific prohibition of exploitation of Lindoro, the whole functioning of 

Claimant’s sole business activity of lindoro-extraction is forced to halt and rendered it to 

become valueless.  

 

                                                 
132 Brownlie; Higgins 
133 Article 7, TK-BIT 
134 LG&E, ¶189 
135 Quiborax, ¶238; Tecmed, ¶115 
136 Ibid 
137 Facts, ¶23 
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139. In addition, the deprivation of value is clear from the loss of revenue generating 

capability as Claimant is unable to honor contractual obligations with purchasers and 

suppliers, causing an accumulation of unbearable losses.138 Thus, Respondent’s Measures 

effectively deprived Claimant’s Investment of its economic value.   

 

b. The length of interference of Respondent’s Measures is permanent and 

irreversible 

 

140. Furthermore, the deprivation of Claimant’s investment is irreversible and permanent.139 

Noting the finding of the RFCC tribunal, 140  the consequences of a measure must be 

equivalent to a permanent loss, where the recovery or access to it does not replace 

ownership in its initial situation. 

 

141. In this case, due to Respondent’s Measures, Claimant is forced to completely shut down 

its state-of-art facilities.141 What is more, KEA makes no mention of the possibility under 

which revoked licenses could be reissued to sanctioned operators.142  Claimant’s public 

image has been shattered, where its broken worldwide reputation for exploration and 

exploitation of rare earth metals will jeopardize Claimant’s continuity. 143  Thus, 

Respondent’s Measures have permanently and irreversibly harm Claimant and its Lindoro-

extracting Operations. 

 

c. Respondent’s measures impaired Claimant’s investment-backed 

expectations 

 

142. Finally, the immediate and unlawful expropriation of Claimant’s investment at the Site 

impaired Claimant’s investment-backed expectations. As the Micula tribunal highlighted, 

legitimate expectations exist when there is a specific assurance which is relied on by the 

claimant.144 

                                                 
138 Facts, ¶24 
139 BG Group, ¶268 
140 R.F.C.C, ¶68 
141 Facts, ¶27 
142 PO No. 2, ¶57 
143 Klaassen/Eeghen, p. 40 
144 Micula, ¶668 
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143. In this case, the polluter pays principle under KEA and Article 3 of the Decree, and 

lawful termination of investment under TK-BIT provide assurances for Claimant.145 Such 

assurances are also specific to Claimant’s type of investment, which is mining 

operations.146   

 

144. Not only that, Claimant relied on such assurances as if indeed Claimant are polluting 

and there is a lapse in its operational system, then Claimant has legitimate expectations that 

Respondent will first impose the polluter pays principle to determine the actual polluter. 

Even if Respondent terminated and expropriated Claimant’s Investment, Claimant has an 

expectation that it would be done lawfully consistent with its domestic law, both procedural 

and substantive. 

 

145. However, without sufficient evidence that Claimant is the sole or primary polluter and 

without first imposing the polluter pays principle towards Claimant, Respondent 

immediately enacted and implemented its measures. In addition, Respondent expropriated 

Claimant’s Lindoro-extracting Operations unlawfully, infra.147 Therefore, Respondent has 

impaired Claimant’s investment-backed expectations.     

 

146. In view of the foregoing, the Tribunal should uphold Claimant that Respondent’s 

Measures has indirectly expropriated Claimant’s Investment.  

 

C. Moreover, Such Expropriation Cannot be Justified as a Non-Compensable 

Regulatory Taking  

 

147. In any case, Respondent cannot justify the legal consequences of its measures by raising 

the defense that its measures were a legitimate regulatory taking that is not expropriatory. 

The Tribunal should therefore employ the ‘sole effects doctrine’ which has been 

consistently relied upon by tribunals such as Tippetts,148 Metaclad,149 and Biloune.150 The 

                                                 
145 PO No. 2, p. 57; Article 7 TK-BIT, p. 42 
146 Facts, ¶16; Ex. 5, p. 52 
147 Claimant’s Memorial, Section IV (C) 
148 Tippets, p. 225, 226 
149 Metalclad, ¶111 
150 Biloune, p. 209 
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tribunals underlined that an expropriatory measure cannot be justified as a legitimate 

regulatory taking as motives are irrelevant in determining a compensable interference with 

an investor’s investment.151 

 

148. Even if the Tribunal recognizes that legitimate regulatory takings in general are not 

expropriatory, Respondent can only justify the taking of Claimant’s Investment at the Site 

as non-compensable if its measures fall within the scope of its police powers and were 

proportionate.152  

 

149. However, Claimant submits that Respondent’s measures [1] cannot be justified as a 

legitimate regulatory taking under its police powers, in which [2] such measures were 

disproportionate towards the aim sought.   

 

1. Respondent cannot raise defense to preclude the wrongfulness of its measures by 

virtue of its Police Powers  

 

150. Respondent can neither justify its wrongful measures as a non-compensable taking as 

a defense under international law nor as preclusion by virtue of Article 10. In this, three 

common elements should be assessed by the Tribunal, that is public purpose, due process, 

and non-discrimination.153  

 

151. In this vein, Claimant does not question Respondent’s public purpose in enacting and 

implementing its measures such as the KEA as a government has the inherent right to 

change its laws and implement a stricter environmental stewardship policy, by changing its 

fault liability regime154 to a strict liability regime155 for environmental violations.156 

 

152. However, Claimant asserts that the contentious issue here is that Respondent’s 

expropriation of Claimant’s Investment at the Site is [a] not in accordance with due process 

of law, and [b] is discriminatory towards Claimant.  

                                                 
151 Kriebaum, p. 724 
152 Newcombe, p. 21; Methanex, ¶7; Saluka, ¶¶255, 262 
153 Article 7, Article 10, TK-BIT 
154 Facts, ¶10 
155 Facts, ¶¶15, 16 
156 Perenco 
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a. Respondent’s Measures were not in accordance with due process of law 

 

153. Due process requires that before a measure is taken, Respondent has the duty to 

determine and to clear any doubt as to whether Lindoro per se is harmful or that the 

Lindoro-extracting operations are non-compliant with the new KEA. In this, Claimant 

would like to highlight the case of Methanex where the tribunal accepted the respondent’s 

evidence as the UC Report were subject to public hearings, testimony, peer-review, and 

cross-examination with the claimant.157  

 

154. However, in contrast, the Study is not only a self-serving evidence which was fully 

funded by Respondent, but also has not been corroborated by independent evidences.158 It 

was issued without any public hearing, testimony, peer-review, and most importantly, 

cross-examination with Claimant.  

 

155. Respondent bears the burden of proof to show that Claimant is the sole or absolute 

polluter before enacting its measures,159 but it immediately issued the Decree based on (i) 

insufficient and inconsistent evidence, (ii) without complementing the polluter pays 

principle in accordance with Article 3 of the Decree, clearly in willful disregard of due 

process of law.160  

 

156. First, Claimant is aware that Respondent as a state may use the precautionary principle 

to protect its environment. However, Respondent failed to prove that Claimant’s Lindoro-

extracting Operations have solely caused environmental harm and pinpoint the cause of the 

contamination, as it can either be the Lindoro-extracting Operations that were harmful or 

the Lindoro per se.161 There are also other mining operators including open-pit mining in 

Respondent’s territory which can contribute to the contamination of Rhea River.162 

 

                                                 
157 Methanex, ¶101 
158 Facts, ¶21; Ex. 4, p. 50 
159 Ex. 5, p. 52, Article 3 
160 Facts, ¶¶19, 22, 23   
161 Ex. 4, p. 50 
162 PO No. 3, p. 59 
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157. In addition, Claimant has been given certificates of compliance with all inspections 

concerning its environment-related obligations both under the fault liability regime of pre-

KEA and strict liability regime of post-KEA.163 In face of inconsistent and insufficient 

evidence, Respondent is prohibited from immediately issuing the Decree and without 

having conducted further assessments that ensure investor’s protection under TK-BIT. 

 

158. Second, even if Claimant’s Lindoro-extracting operations were proven to be causing 

environmental harm, Respondent has violated its own basic procedural guarantees as it did 

not impose the polluter-pays principle under KEA towards Claimant prior to the Decree.164 

Noting that in its counterclaim Respondent stated that the Rhea River can be 

decontaminated in at least 5 years,165 Respondent should have obligated Claimant to pay 

instead of remaining to decline any negotiation and communication with Claimant.166 Thus, 

this shows that Respondent’s measures were not in accordance with due process of law.  

 

b. Respondent’s Measures were discriminatory towards Claimant  

 

159. Moreover, Claimant has been intentionally singled out by Respondent’s Measures.167 

In Siemens, the tribunal underlined that the impact of the measure on the investment would 

be the determining factor to ascertain whether it had resulted in non-discriminatory 

treatment.168  

 

160. Herein, it is undisputed that there are other mining operators in Respondent’s territory, 

and that graspel is not exclusively found in the exploitation of Lindoro.169 Without any 

sufficient basis, Respondent specifically chose to prohibit the exploitation of Lindoro 

which is located at the Site, whereas the pollution happened in the Rhea River, the largest 

river which is open to other factors.170 

                                                                                                     

                                                 
163 Facts, ¶19 
164 PO No. 2, ¶7, p.57 
165 ARFA, ¶23; Ex. 4, p. 51 
166 Facts, ¶27 
167 LG&E, ¶146 
168 Revere Copper, ¶256 
169 PO No. 2, p. 56 
170 Facts, ¶11 
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161. If Respondent had really wanted to remove graspel and protect the environment, they 

should not only ban the exploitation of Lindoro but other operations and/or substances.171 

Therefore, Respondent’s measure is discriminatory as it is only targeted Claimant.  

 

162. Accordingly, Respondent has unlawfully expropriated Claimant’s Lindoro-extracting 

operations and is under the obligation to pay Claimant compensation of no less than USD 

450,000,000. 

 

2. Respondent’s Measures were beyond the scope of its Police Powers as they were 

disproportionate  

 

163. In any event, Respondent’s measures were not a legitimate regulatory taking as they 

were disproportionate. The proportionality test acts as a safeguard to prevent abuse of a 

state’s police powers as adopted by tribunals such as Tecmed172 and Saluka.173 In the 

present case, Respondent’s Measures failed the three-tiered test of proportionality which 

consists of: (i) necessity, (ii) suitability, and (iii) proportionality stricto sensu.174   

 

164. First, the Decree is unnecessary as there remain less-restrictive alternatives open for 

Respondent to still secure its goal of environmental protection and stewardship,175 such as 

suspending Claimant’s operation and mandating a proper disposal of Lindoro or toxic 

mining waste, if indeed it is proven that Lindoro is not harmful per se or that Claimant has 

not complied with its KEA obligations. 

 

165.  Second, by virtue of the inconclusiveness of the Study alleging the harmful effects of 

Claimant’s operations,176 the prohibition of the exploitation of Lindoro is unsuitable as 

even the levels of Microcephaly and Cardiovascular disease among the Kronian population 

have not significantly decreased since the issuance of the Decree.177  

 

                                                 
171 PO No. 2, p.56; PO No. 3, p. 59 
172 Tecmed, ¶147 
173 Saluka 
174 LG&E, ¶ ¶189, 194, 195 
175 Tecmed, ¶147 
176 Facts, ¶22 
177 PO No. 3, p. 59 
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166. Third, the measure and the aim sought are not equal.178 Without providing Claimant the 

opportunity to prove doubt in the Study or thoroughly confirm the data, Respondent 

instantly terminated the CA and licenses. Claimant has an excessive burden and is forced 

to completely shut down its operations, outweighing the benefits derived from the 

measures. 

 

167. Conclusively, Respondent cannot invoke any defenses to justify its wrongful measures 

and is under the obligation to pay Claimant compensation no less than USD 450,000,000 

for the damages it has caused. 

 

D. Additionally, Respondent’s Measures Fail the Transparency Test Under Article 8 

TK-BIT 

 

168. As an additional requirement of autonomous standard, Respondent also failed to accord 

Claimant transparency for its measures. Article 8(2) TK-BIT provides that: 

“To the extent possible, each Contracting Party shall (a) publish in advance any measure 

referred to in the preceding paragraph that it proposes to adopt, and (b) provide 

interested persons and enterprises and the other Contracting Party a reasonable 

opportunity to comment on that proposed measure, with due regard to the domestic 

laws of the concerned Contracting Party.…” 

 

169. This transparency standard implies that the conduct of the State must be transparent,179 

and applies not only to existing legislation but also to draft bills and regulations. A state 

has the obligation not to only provide information to investors or interested persons, but 

also participation in investment rule-making. 

 

170. Presently, Respondent neither published in advance nor provided Claimant any 

reasonable opportunity to comment on its measures, where even the KEA’s public hearing 

requirement was waived. 180  Respondent’s Measures clearly had a huge impact on 

Claimant’s investment. However, Claimant was not provided any reasonable opportunity 

to discuss and comment on the Decree nor the KEA prior to its entry into force nor given 

the chance to produce evidence contradicting the Study, which was done with no 

                                                 
178 Azurix, ¶311 
179 Waste Management, ¶305 
180 Facts, ¶17 
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consultation process.181 Thus, Respondent fails to act in a transparent manner in enacting 

and implementing its measures.  

 

 

 

  

                                                 
181 Facts, ¶22-23; the Study, p. 50 
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PRAYERS FOR RELIEF 

In light of the above submissions, Claimant respectfully requests this Tribunal to find that: 

i) It has jurisdiction over the present dispute; 

ii) Claimant’s claims are admissible; 

iii) Respondent breached its obligation under Article 7 TK-BIT; 

iv) Claimant is entitled to damages in the amount of no less than USD 

450,000,000; 

v) Claimant is entitled to payment by Respondent of pre- and post- award 

interest at a rate to be fixed by the Tribunal 

 

 

 

Submitted on 17 September by TEAM DECARA 

 

On behalf of Claimant 

 

FENOSCADIA 
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