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STATEMENT OF FACTS 

Involved Entities 

1. Claimant, Fenoscadia Limited, limited liability company incorporated under the laws of 

the Republic of Ticadia.1  

2. Respondent, the Republic of Kronos.2 

Factual background of the business relationship between Claimant and Respondent 

3. On 30 June 1995, the Republic of Ticadia and Respondent concluded BIT for the 

promotion and reciprocal protection of investments.3 

4. In March 1997, a mineral reserve of a rare earth metal lindoro was found in Respondent’s 

territory and reported by the University.4 As for the fact that Respondent was an 

underdeveloped country (according to the Organization for Economic Co-operation and 

Development),5 it had no national companies with the required expertise to extract the 

metal. 6 Thus, in November 1998, Respondent invited foreign companies to participate in 

public auction for the concession of the rights to extract lindoro.7 Eventually, Claimant 

won the public auction on 20 April 2000, as despite demonstrating nearly identical 

technical expertise with other competitors it also offered the highest financial return.8 

5. Claimant has a worldwide reputation for exploration and exploitation of rare earth metals. 

By the time of its incorporation, Claimant had five Ticadian nationals as its shareholders. 

However, in 1998, 65% of the shares with voting rights of Claimant were acquired by a 

private equity fund also organized under the law of Ticadia. Further, in 2012, three 

Kronian nationals acquired the remaining 35% of Claimant’s shares.9  

                                                 

 

1 Request, para. 1. 
2 Ibid. 
3 Facts, para. 1. 
4 Facts, para. 3. 
5 Facts, para. 2. 
6 Facts, para. 4. 
7 Facts, para. 4. 
8 Facts, para. 5. 
9 Facts, para. 6. 



6. The current CEO resides in Ticadia and travels to Kronos for Claimant’s business. 10 

7. On 1 June 2000, Claimant and Respondent entered into the Agreement which then served 

as the main legal framework for the extraction of lindoro in Respondent’s territory. 

Claimant was granted a concession for the exploration and exploitation of lindoro for 

eighty years. In return, Claimant had to agree to pay Respondent 22% of the monthly 

gross revenue relating to the extraction and commercialization of lindoro.  

8. After Claimant received necessary licences and concession for the extraxtion of lindoro, it 

started the preparation of the sight to launch the mining activities. Actual exploitation of 

lindoro started in August 2008.11 At the time, Respondent had neither a regulatory 

framework for the mining industry nor a comprehensive environmental regulation.12 The 

only comprehensive and relevant legal regulation was provided by the Agreement.  

9. Even though Claimant was not the only company engaged in open-pit mining in 

Respondent13, Claimant became the only company extracting lindoro in Respondent’s 

territory ever since its discovery. Claimant directly employed 200 people overall, all of 

which were Respondent’s citizens. Out of these 200 employees, 40 of them were, in 

accordance with the Agreement, responsible for the correct and proper disposal of the 

waste originated from the extraction of lindoro.14  

10. In the course of time, in 2010, Claimant eventually decided to transfer and concentrate 

almost all its mining activities and resources in Respondent’s territory and effectively shut 

down its mining operations in Ticadia. Nonetheless, Claimant remained incorporated 

under the laws of Ticadia and all of its business management formalities including most 

meetings of the board are carried out in Ticadia.15  

11. At that time, Respondent’s Government strongly supported Claimant in its decision to 

fully transfer its mining activities to Respondent’s territory.16  

                                                 

 

10 Facts, para. 7. 
11 Facts, para. 8. 
12 Facts, para.10. 
13 PO 3, para. 4. 
14 Facts, para. 11. 
15 Facts, para. 12. 
16 Facts, para. 13. 



12. As for the Claimant’s business situation, it complies with its tax obligations in Ticadia. 

Claimant’s current CEO does not hold citizenship either Ticadian or Respondent’s. The 

Ticadian PE fund holding 65% of Claimant’s shares is composed of nationals from 

different countries including Ticadia and Kronos. 17 

Respondent’s measures and the recent development 

13. In October 2014, member of the Nationalist Party – a center-left political party with a 

strong environmentalist and nationalist political agenda – won the Presidential election in 

Kronos promising to significantly stimulate, through an incentive-oriented policy, the 

national industry. The Nationalist Party also emerged victorious the general elections for 

the Kronian House of Representatives.18  

14. On 12 June 2015, The House passed the KEA, an environmental act which established 

previously non-existent legal framework for an environmental protection in Respondent’s 

territory.19 KEA sets forth the responsibility of the operators of mining activities 

imposing, based on the “polluter-pays” principle, the obligation to remedy and/or 

compensate the environmental damage, among other penalties (such as sines, immediate 

withdrawal of the environmental licences and even the forfeiture of the facilities). 

Nonetheless, under the KEA, operators shall not to bear the cost of remedial actions or 

pay compensation if they demonstrate they were not in a cause of the potential 

environmental damage. Once the licences are withdrawn, however, the KEA does not 

make any mention to the possibility or conditions under which the revoked licenses could 

be re-gained by the sanctioned operators. 20  

15. KEA was also passed significantly quicker than the historical average period for the 

consideration of draft bills in The House (i.e., 15 months). This was due to the Speaker of 

the House waiving the public hearing which is, nevertheless, required by Article 59 of 

Respondent’s Constitution.21  

                                                 

 

17 PO 2, para. 2. 
18 Facts, para. 14. 
19 Facts, para. 16. 
20 PO 2, para. 7. 
21 Facts, para. 17. 



16. On the day of KEA’s adoption, Respondent’s Government also newly created the 

Ministry for Environmental Matters which was supposed to carry out inspections, among 

others, of Claimant’s activities.22 Followingly, in September 2015, the Ministry for 

Environmental Matters conducted its first inspection. As it was also in all previous 

inspections, Claimant was found in full compliance with its environment-related 

obligations under the Agreement.23 

17. In October 2015, the Ministry for Environmental Matters in Kronos released data 

indicating that the concentration of toxic waste found in Respondent’s largest river, the 

Rhea River, had sharply increased since 2010.24 Upon this finding the University was 

awarded USD 250,000 to conduct research on whether it was the exploitation of lindoro 

which had contaminated the Rhea River waters.25 

18. On 15 May 2016, The University published the Study, which concluded that the 

exploitation of lindoro could have been the cause of the contamination of the Rhea River 

and the rising incidence of specific diseases (e.g., cardiovascular disease and 

microcephaly) in the population of the surrounding areas.26  

19. Very soon after the Study was issued, on 7 September 2016, Respondent implemented the 

Decree which prohibited, with immediate effects, the exploitation of lindoro in all 

Respondent’s territory, revoked Claimant’s license, and terminated The Agreement. The 

Decree immediately rendered Claimant’s property in Respondent’s territory, notably its 

facilities for the exploitation of lindoro, nearly useless.27 Claimant was forced to dismiss 

the biggest part of its employees. The Decree and its implementation was adopted with no 

prior notice to Claimant the investment of which was directly affected by this measure. 

20. Upon the issuance of the Decree, Claimant stated in media press conference that if the 

Decree was sustained, it would inevitably become unable to honour its contractual 

                                                 

 

22 Facts, para. 18 
23 Facts, para. 19. 
24 Facts, para. 20. 
25 Facts, para. 21. 
26 Facts, para. 22. 
27 Facts, para. 23. 



obligations. That could lead to accumulation of unbearable losses. Claimant, however, did 

not decide to file for bankruptcy.28  

21. On 8 September 2016, in order to seek the suspension of the effects of the Decree until 

negotiations with the Government took place, Claimant applied to Respondent’s court.29 

22. On 22 February 2017, the Government spokesperson announced that the Decree would 

not be revoked and, thus, Claimant withdrew its appeal to Respondent’s courts.30  

23. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of the 

dispute and of its intention to pursue legal remedies under BIT if an agreement was not 

reached through negotiations. Respondent, however, declined to negotiate and has not 

communicated with Claimant since.  

24. On 14 September 2017, Respondent’s officials carried out confiscation of the lindoro 

stored at Claimant’s facilities. The cessation of revenues suffered by Claimant led it to 

completely shut down its facilities in Respondent’s territory. All remaining 60 employees 

were then dismissed.31  

25. In August 2017, it came out that Respondent was actually preparing the creation of a new 

company to restart the extraction of lindoro. This company would be the result of a joint 

venture between a Kronian state-owned company and an enterprise from the Republic of 

Ibi. 32   

26. On 10 November 2017, Claimant filed its request for arbitration before the Arbitration 

Institute of the Stockholm Chamber of Commerce.33  

 

 

34Counterclaims 

                                                 

 

28 Facts, para. 24. 
29 Facts, para. 25. 
30 Facts, para. 26. 
31 Facts, para. 27. 
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27. Respondent had demanded that Claimant acknowledged its responsibility for the alleged 

environmental pollution and health consequences, which Claimant refused. These claims 

were used already as a pre-requisite for negotiations to re-instate the exploitation of 

lindoro35 between the issuance of the Decree and the filing for arbitration.36  

28. Claimant refused to recognize its liability for environmental damages and its 

compensation.37  

29. After Claimant filed its Claims before the Tribunal, Respondent in reaction filed its 

Counterclaims and requested the Tribunal to order Claimant to pay Respondent 

compensation for the damages caused to its environment, of no less than USD 

150,000,00038. Respondent specified that such sum would be necessary for 

decontamination of the Rhea River with high-technology treatments, costs for supplying 

with clean water the population that is dependent on the water from the Rhea River, the 

health costs for treating the population directly affected by the contamination of the Rhea 

River and additional costs compensating those whose health has been damaged (or their 

surviving dependants) for lost earning ability, pain and suffering.39  

  

                                                                                                                                                         

 

34 PO 2, para. 9. 
35 PO 2, para. 6. 
36 PO 3, para. 3. 
37 Answer, para. 22. 
38 Answer, para. 24. 
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SUMMARY OF ARGUMENTS 

30. Claimant’s Claim can be submitted to the Tribunal as Claimant is entitled to be protected 

under BIT. Claimant fully fulfils the requirements under the definition of investor 

according to BIT as Claimant is of Ticadian nationality, the nationality of the Party to 

BIT. BIT stipulates no further requirements concerning nationality of Claimant as of the 

date of the Agreement or any other date. Thus, Claimant has been protected under BIT 

as an investor from the very beginning of its activities in Kronos. Consequently, the 

Tribunal have jurisdiction over the Dispute. (I) 

31. Claimant’s claims are also admissible before the Tribunal. The Claims in Motion filed in 

the proceeding before Respondent’s courts and Claimant’s claims cannot be considered 

as the same dispute for they do not meet the triple identity test. Both Claims in Motion 

and Claimant’s claims have neither the same objects nor the same cause of action. 

Additionally, even if the Claims in Motion and Claimant’s claims were similar, the fork-

in-the-road clause is not applicable in the present case due to the withdrawal of the 

Motion. Any other conclusion in this matter would lead to an insolvable situation in 

which not of the Parties would be able to resolve the Dispute before any authority. (II) 

32. The Decree, its implementation and further steps of Respondent amounted to an indirect 

expropriation of Claimant’s investment in the breach of Art. 7 BIT. Respondent’s 

measures not only permanently and irreversibly rendered Claimant’s investment 

valueless, but they also by far exceeded the scope of Respondent’s right to regulate and 

Claimant’s legitimate expectation. As for the fact that such measures were adopted not 

in public purpose, in a non-discriminatory manner, in accordance with due process and 

for compensation, Respondent acted in a serious breach of Art. 7 BIT. (III) 

33. Finally, the Tribunal is precluded from addressing the Counterclaim set forth by 

Respondent in the Answer. Firstly, the Tribunal lacks jurisdiction to adjudicate the 

Counterclaim due to missing element of ratione personae. Secondly, the Counterclaim is 

inadmissible as it is neither factually linked to Claimant’s claims nor it is based on the 

same cause of action with Claimant’s claims. Thus, not even the requirements of the 

connection test for admissibility are met. (IV) 

  



ARGUMENTATION 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE DISPUTE  

34. In 1995, Respondent ratified BIT40 in which it undertook to promote investments and 

provide investors with effective means to protect their rights.41 Following the conclusion 

of BIT, Claimant and Respondent entered into the Agreement42 under which Claimant 

launched its mining activities and created 200 new jobs, all for Respondent’s citizens.43 

35. Since the beginning of the partnership, Respondent was strongly supporting Claimant in 

its decision to increase its operations in Respondent’s territory.44 However, after eight 

years of successful cooperation, Respondent frustrated Claimant’s investment by issuing 

the Decree which prohibited any further exploitation of lindoro,45 revoked Claimant’s 

license and terminated the Agreement.46 

36. In the need to protect its legitimate rights, Claimant filed the Request before the 

Tribunal.47 Despite the long-term support of Claimant’s mining activities, Respondent 

surprisingly challenged Claimant’s status as an investor, in order to deprive it of its 

protection under BIT. 

37. To the contrary, Claimant maintains that the Tribunal has jurisdiction over the Dispute 

because firstly (1) Claimant is an investor under BIT. Secondly, (2) the transfer of 

Claimant’s shares does not constitute treaty shopping.  

1. Claimant is an investor under BIT  

38. In order to be entitled to the treatment and protection provided for under IIAs, individual 

investors have to meet the requirement of actually being an investor in the terms of such 

IIA. 

                                                 

 

40 Facts, para. 1. 
41 Preamble, lines 1045-52. 
42 Facts, para. 8. 
43 Facts, para. 11. 
44 Ex. 3, lines 1348-49, 1354-55. 
45 Ex. 5, Art. 1. 
46 Ex. 5, Art. 2. 
47 Facts, para. 29. 



39. The requirement of BIT in the matter at hand sets forth that an investor under BIT is an 

investor of a Party to BIT, that attempts to make, is making or has made an investment 

in the other Party to BIT.48 

40. Claimant will hereinafter prove that it is an investor under BIT as (1) it was incorporated 

under the laws of Ticadia (the Party to BIT) and, thus, (2) Claimant possesses the 

nationality of Ticadia, not Kronos. 

1.1 Place of incorporation is the only condition to receive the status of an investor 

under BIT 

41. In the Answer, Respondent asserts that Claimant is not an investor under BIT because it 

does not hold the nationality of Ticadia.49 According to Respondent, Claimant’s 

nationality factually became Kronian as it transferred its economic operation to 

Kronos.50 This assertion does not hold water as it is most importantly contrary to the 

language of Art. 1 BIT as well as the factual background of the case. 

42. The term ‘investor’ is defined by Art. 1(4) BIT as  

“[...] a Contracting party, or a person or any enterprise of a Contracting party, that 

seeks to make, is making or has made an investment in the other Contracting Party’s 

territory. For greater certainty, it is understood that an investor seeks to make an 

investment only when the investor has taken concrete steps necessary to make the 

investment.”51 This provision requires interpretation in accordance with Art. 31 VCLT 

to be in “in a good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose”.52  

43. Investment tribunals have traditionally applied the place of incorporation to determine 

corporate nationality, unless the investment treaties explicitly provided otherwise. 

Examining the formulation “constituted under the law of the other contracting party”, 53 

or as in this case “enterprise of a Contracting party”, the tribunals have applied this test 
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strictly, declining to look beyond the requirement of incorporation as long as the 

corporate form has been duly established.  

44. Several recent cases have reinforced this interpretation, confirming that holding 

companies – if duly incorporated under the laws of a contracting party – can assert 

international treaty arbitration claims. For example, in Saluka, Japanese trading 

company Nomura purchased stock in one of the largest banks in the Czech Republic. 

Nomura then transferred the stock to Saluka, a wholly-owned holding company 

incorporated in the Netherlands. Saluka later initiated an arbitration against the Czech 

Republic, based on the NETHERLANDS-CZECH REPUBLIC BIT.  

45. The Czech Republic, while objecting to jurisdiction, used arguments very similar to 

those of Respondent, and argued that “Saluka was, in effect, a mere surrogate for 

Nomura, and a claim under an investment treaty cannot be brought by an entity which, 

like Nomura, was not covered by the Treaty”.54 The arbitral tribunal, however, 

concluded that the language of the Netherlands-Czech Republic BIT was dispositive as 

“the Tribunal must always bear in mind the terms of the Treaty under which it 

operates”55.  

46. Case law is very consistent to the reasoning used in Saluka and cited above. Simply put, 

the arbitral tribunal cannot assume something, which was not agreed. States, as 

sovereign players of international relations, have a free will and if they do not include 

further requirements into a treaty, such requirements should not be inferred from such a 

treaty. This conclusion was confirmed for example in Tokios Tokelės where the tribunal 

refused to look beyond the place of incorporation, leaving the protection under the 

LITHUANIA-UKRAINE BIT open to wide scope of investment.56 

47. Respondent’s fabricated interpretation, therefore, directly contradicts the wording of 

Art. 1 BIT and serves only one purpose – to question Claimant’s status of an investor 

and effectively deprive it of the protection provided by BIT. 
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1.2 Claimant possesses the nationality of Ticadia, not Kronos 

48. Respondent misinterprets factual background of the case, suggesting that Claimant is, in 

fact, a Kronian company and not a foreign investor.57 Its argument is solely based on 

Claimant’s ownership structure and place of its activities. None of these criteria, 

however, forms part of the definition of an investor in Art. 1(4) BIT. As follows from 

the above, the only condition for an investor to enjoy protection under BIT is the 

incorporation under the laws of one of the Parties to BIT. Nevertheless, even if we took 

into account the criteria suggested by Respondent, Claimant would still possess the 

nationality of Ticadia and not Kronos. 

49. Claimant is a limited liability company that was incorporated under the laws of the 

Republic of Ticadia in 1993. Since its incorporation, Claimant was owned by five 

Ticadian nationals as shareholders. In 1998, 65% of the shares with voting rights of 

Claimant were acquired by a private equity fund also organized under the laws of 

Ticadia. In 2012, the remaining 35% of Claimant’s shares were acquired by three 

Kronian nationals.58 Moreover, Claimant complies with its tax obligations in Ticadia.59 

50. Not only the majority of the shares remains in the possession of Ticadian entity, but its 

transfer took place in 1998,60 two years before the conclusion of the Agreement between 

Claimant and Respondent. Since the beginning of Claimant’s investments in the 

Respondent’s territory, Respondent was well aware that Claimant effectively was under 

the control of Ticadian entity. Even if BIT contained the requirement of ownership – 

which it does not – Claimant would still satisfy the definition of an investor under BIT. 

51. Secondly, Claimant’s transfer of its activities61 was only a natural development of 

ongoing business. As Respondent itself acknowledged in numerous Presidential 

statements, the amount of exploited lindoro was rising year by year.62 It was, therefore, 

logical step to transfer the capacity into Respondent’s territory, as well as the fact that 
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the CEO, which resides in Ticadia, travels to Kronos63 since the majority of decisions 

need to be made close to the mining sites in order to operate effectively.  

52. This makes Respondent’s claims completely absurd – on one hand it supports Claimant 

in pursuing the exploitation of lindoro in its territory to gain economic profit, yet at the 

same time, it requires that Claimant concentrate its activities outside Kronos. Such 

Respondent’s behaviour cannot be perceived as being done bona fide, thus shall not be 

protected by law as it appears to be intentional just to deprive the Claimant of its rights 

arising out of BIT. 

53. This would lead to absurd conclusion that running an investment in a foreign country 

while focusing on the investment and concentrating the business activities on the 

investment deprives the investor of its status and agreed legal protection, ans, more 

importantly and substantially, prevents the investor from protecting the investment and 

settling a dispute which arose out of it.   

54. In conclusion, even if we would accept Respondent’s misleading interpretation that the 

nationality of an investor should be determined based on the ownerships structure or the 

place of its economic activities, Claimant would still hold the nationality of Ticadia. 

2. Claimant is subject to no treaty shopping 

55. Therefore, Respondent suggests in the Answer that Claimant transferred and 

concentrated all its operations in Kronos in 2010 and only kept merely formal ties with 

the Republic of Ticadia in order to benefit from BIT.64 Such argument is based on a 

misleading interpretation of a factual background of the case at hand, and must be 

dismissed. The Respondent’s accusation of Claimant’s treaty shopping is purposely 

fabricated in order to prevent Clamant from seeking protection under BIT.  

56. The term treaty shopping designs a behaviour when some investors deliberately seek to 

acquire the benefits of an investment treaty by making foreign investments or bringing 

claims from third countries that have more favourable treaty terms with the target host 
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state.65 In other words, it is a situation when investors attempt to gain access to 

protection of their investment that they were previously not entitled to.66 

57. As mentioned in Cementownia67 some tribunals have found that a party that makes an 

investment, not for the purpose of engaging in commercial activity, but for the sole 

purpose of gaining access to international jurisdiction, does not engage in a bona fide 

transaction.  

58. Such a transaction is deemed not to be a protected investment and a party’s creation of a 

legal fiction so as to gain access to an international arbitration procedure to which it was 

not entitled is an abuse which could be “détournement de procedure”.68  

59. Waste Management69 defines the so-called “protection shopping”, i.e. with situations 

where the substantial control or ownership of an enterprise of a party lies with an 

investor of a non-party and the enterprise “has no substantial business activities in the 

territory of the party under whose law it is constituted or organized”. 

60. These facts prove that there is no intentional transfer of economic interests, moreover 

preliminary to the Dispute and/or throughout the Dispute, which could even suggest a 

suspicion of any intentional shift of pre-existing national dispute in an attempt to seek 

protections under a BIT.  

61. According to the definition of protection-treaty-shopping outlined in Waste 

Management, this is not the case as the underlying intention which could be derived 

from Claimant’s behaviour is missing.  

62. It is evident, from the abovementioned facts, that Claimant is not a subject of treaty 

shopping, as Claimant is a long established Ticadian entity that invested in Kronos. 

Treaty shopping would mean exactly the opposite, such situation would occur if 

Claimant would be in fact a Kronian entity investing in Kronos but moving to Ticadia 

just because of gaining access to international jurisdiction and protection under BIT. 
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Therefore, argumentation, that Claimant is subject to treaty shopping, is completely 

irrelevant.  

3. Conclusion 

63. Claimant is an investor under BIT. The place of incorporation is the only condition to 

receive the status of an investor under BIT. And even if the nationality of an investor 

should be determined based on the ownerships structure or the place of its economic 

activities, Claimant would still hold the nationality of Ticadia since the majority of the 

shares remains in the possession of Ticadian entity. 

64. Moreover, Claimant is not a subject of treaty shopping, as Claimant is a long established 

Ticadian entity that invested in Kronos.  

65. Therefore, Claimant maintains that the Tribunal has jurisdiction over the Dispute. 

  



II. CLAIMANT’S CLAIMS ARE ADMISSIBLE BEFORE THE ARBITRAL 

TRIBUNAL 

67. Pursuant to BIT, Claimant’s claims are admissible before the Tribunal. Any other 

conclusion would be misleading and purely formalistic. 

68. BIT states that Parties should initially seek amicable resolution by means of consultation 

and negotiation. Only if the dispute cannot be settled amicably, a Party may choose to 

submit the dispute for resolution: (a) to domestic courts; or (b) in accordance with 

previously agreed procedures; or (c) before the Tribunal.70 

69. In the Answer, Respondent tries to prevent the Tribunal from examining and deciding 

the case contrary to the purpose of BIT. The aim of BIT is to solve disputes arising out 

of investment71, and therefore, promote and protect the economic cooperation between 

Parties to BIT and sustainable development.72 

70. Respondent erroneously argues that: (i) the Claims in Motion shall be considered equal 

to Claimant’s claims73 and (ii) Claimant has already exhausted its choice of forum74. 

Nevertheless, those conclusions do not hold water. Respondent not only misleadingly 

interpreted Claims in Motion but also falsely applied the fork-in-the-road clause. 

71. Claimant maintains that its claims are admissible as firstly, (1) the triple identity test 

cannot be satisfied by any interpretation of Claimant’s claims. Secondly, (2) even if the 

triple identity test is applicable, the fork-in-the-road clause shall not be applied on the 

Dispute due to the withdrawal of the Motion.  
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1. The triple identity test cannot be satisfied by any interpretation of Claimant’s 

claims 

72. Claimant’s claims are admissible as, contrary to Respondent’s assertions75, there are no 

procedural obstacles that would prevent Claimant from seeking resolution before the 

Tribunal. The Claims in Motion are distinct from Claimant’s claims submitted under 

BIT’s dispute-settlement provision. 

73. According to BIT, Claimant was fully entitled to submit the Request before the Tribunal. 

Art. 11(2) and (3) BIT stipulates three ways for the Party to seek a resolution of dispute:  

“[a Party] may choose to submit the dispute for resolution: (a) to the domestic courts or 

administrative tribunals of [the Party]; or (b) in accordance with any applicable, 

previously agreed dispute-settlement procedures; or (c) [before the Tribunal]”.  

74. Such a wording of BIT shall be understood as a so-called fork-in-the-road clause that 

allows only one selection of forum. Claimant, however, disagrees with activating this 

clause – that will be addressed properly hereafter. Nevertheless, the Claims in Motion 

significantly differ from Claimant’s claims, and therefore it is a matter of different 

dispute, anyway. 

75. For further clarification, Claimant’s claim shall be put to the test of admissibility 

established by case law76, to the triple identity test. Claimant maintains that the triple 

identity test is not satisfied in the present case. Thus, the similarity of claims, as alleged 

by Respondent77, does not exist. 

76. Shall the disputes be identical, and thus the fork-in-the-road clause could preclude the 

proceeding on the Dispute, claims of both procedures would have to fulfil cumulatively 

following conditions: a) the same parties, b) the same object and c) the same cause of 

action. 
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77. In the present case, the triple identity test is not satisfied particularly because (i) the 

object of both disputes differs; (ii) the cause of action was based on different legal 

grounds. 

1.1 The object of the Motion differs from the object of the Request 

78. Claimant filed the Motion in Respondent’s courts seeking to suspend the effects of the 

Decree78 and to declare the Decree unconstitutional on the grounds of violation of 

legislative due process.79 Claimant was firmly convinced of possible success reached 

through negotiations with Respondent’s government; therefore, Claimant suggested that 

the Decree should be suspended until negotiations took place. Claimant even shared 

such confidence publicly in Respondent’s television channel.80  

79. Only when a few months later the Government spokesperson announced that Decree 

would not be revoked, Claimant saw no point in requesting provisional basis and thus 

withdrew its appeal to Respondent’s courts.81 

80. In the Motion, Claimant did not request Respondent’s courts to rule the breaches 

performed by Respondent or on the damages due to Claimant.82  

81. In addition, Claimant was not even entitled to seek any compensation in the dispute 

before Respondent’s courts. It would be possible only by the separate civil procedure for 

breaching contractual or non-contractual obligations.83 

82. Whereas in the present case, Claimant’s claims are significantly different. Claimants’ 

prayers for relief consist of (i) declaration of Respondent’s liability for violation of BIT 

and (ii) ordering Respondent to pay damages for the losses caused to Claimant upon the 

violation and to pay all costs associated with the current proceedings.84 

83. The objects of both disputes differ largely. The Claims in Motion were aiming to create 

a space for negotiation and challenge the Decree on the grounds of constitutionality and 
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due process. Whereas, Claimant’s claims were intended to declare liability for violation 

of BIT due to efforts to expropriate Claimant’s investment without compensation; and as 

a consequence, to declare the obligation of paying damages and associated costs. 

1.2 The Motion and the Request are based on different cause of action 

84.  Another condition, which was not met in the triple identity test, is the similarity of 

causes of actions. The Claims in Motion are not based on an alleged violation of BIT. 

Only the Request seeks the settlement of the Dispute arising out of investment under 

BIT. 

85. Claimant reminds that: (i) the proceeding filed before Respondent’s courts for 

suspension of the Decree and in addition for the declaration of the Decree as 

unconstitutional on the grounds of violation of legislative procedure85 was based on the 

domestic law86; while proceeding before the Tribunal is based on the breach of BIT. 

86. With regard to the aforementioned reasons, Claimant’s claims are admissible in the 

present proceedings because neither the objects nor the normative sources of the disputes 

are identical. 

87. To conclude, the Motion’s sole object was to have Respondent’s courts suspend the 

effect of the Decree on a provisional basis until proper negotiations take place.87 The 

Motion was in no way intended to trigger a forum selection, if any exists, under Art. 11 

BIT and Claimant did not request Respondent’s courts to decide an investment dispute 

under BIT. Moreover, Request is related to compensation for violation of BIT. 

2. Even if the triple identity test is applicable, the fork-in-the-road clause shall not be 

applied on the Dispute due to withdrawal of the Motion 

88. In the view of the circumstance that Claims in Motion never proceeded to a final 

decision by domestic courts, there is no way for applying the fork-in-the-road provision 

of BIT in the Dispute, since the purpose of this provision is “to preclude parallel 

litigation”  
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89. According to Art. 11 BIT, Parties should seek resolution of dispute arising out of or 

relating to an investment through consultation and negotiation. Only if the dispute 

cannot be settled amicably, Parties shall choose one of the three ways to seek relief: 

(a) the domestic authorities; or (b) through previously agreed dispute-settlement 

procedures; or (c) before the Tribunal.88 

90. VCLT states that “[a] treaty shall be interpreted in good faith [...] in the light of its object 

and purpose”. 89 

91. The fork-in-the-road mechanism by its very definition assumes that a Party may choose 

only one forum between alternative fora. It was established in the context of broadly 

accepted legal principle of res iudicata. Such limitation has the purpose of disallowing 

another submission of the dispute before a different authority in order to “avoid the 

duplication of procedures and claims, and therefore to avoid contradictory decisions”.90 

92. The fork-in-the-road clause shall be applied in case of running motion and motion or 

request which led to judicial decision or award. Afterwards, it can effectively avoid 

parallel litigation or contradictory decision. 

93. The very similar wording of dispute-settlement as in Art. 11(2) and (3) BIT can be found 

in Art. 6(2) and (3) US-ROMANIA BIT stating that:  

“In the event of an investment dispute, [Parties] should initially seek a resolution 

through consultation and negotiation, [...]. If the dispute cannot be settled amicably, [a 

Party] may choose to submit the dispute for resolution: (a) to [domestic courts]; or (b) 

in accordance with any applicable, previously agreed dispute-settlement procedures; or 

(c) in accordance with the terms of paragraph 3. 

3. (a) Provided that [the Party] has not submitted the dispute for resolution under 

paragraph 2 (a) or (b) [...], [the Party] may choose to [submit the dispute] the dispute 

for settlement by binding arbitration [...].”.91 
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94. US-ROMANIA BIT was examined in Awdi. The arbitral tribunal decided that even 

though claimant filed a claim before another forum, but its claims never proceeded to a 

final decision and the case was never heard before the Romanian courts, there is no way 

of application of the fork-in-the-road provision of US-ROMANIA BIT, as it would be 

contrary to the purpose of this provision. Therefore, the arbitral tribunal concluded not to 

examine the triple identity test to exclude the operation of the fork-in-the-road provision 

and declared itself to hold jurisdiction over the case.92 

95. In the present case, Claimant withdrew the Motion brought to the domestic courts of 

Respondent.93 It was long before the submission of the Request and no decision has been 

ever rendered.94 The fact that a distinct dispute was brought to a distinct forum and 

withdrawn cannot preclude the Tribunal from hearing the case at hand. 

96. Since Art. 11 BIT is meant as a tool for resolution of disputes between Parties, it would 

be contrary to its meaning to conclude that even if the Motion has been withdrawn there 

is no other way for Parties to resolve the dispute at hand. Such interpretation is contrary 

to the Art. 31 VCLT as the objectives of Art. 11 BIT would not be met, and thus, it 

would lead to an absurd conclusion preventing Parties from setting up their claims and 

resolving any dispute between them. 

97. The Motion was withdrawn as an obsolete solution of the previous dispute regarding the 

suspension of the Decree. There has been, due to the absence of communication, no way 

of settling the dispute.95 Moreover, on 22 February 2017, Respondent’s Government 

spokesperson announced that the Decree would not be revoked.96 Thus, the Motion was 

thus ineffective and unviable. 

98. In principle, Respondent attempts to misapply Art. 11(2) and (3) BIT by using 

formalistic approach when it states that any commenced proceedings prevent Claimant 
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from pursuing the claim under BIT.97 The withdrawn Motion did not result in any 

judgment which could potentially prevent Claimant from filing the Request.  

99. As a conclusion, the fork-in-the-road clause is not applicable in the matter at hand. The 

tool for resolution of the Dispute is kept and functional. 

3. Conclusion 

100. The Claimant’s claims are admissible before the Tribunal since BIT does not prevent 

Claimant from seeking relief against Respondent’s violation of BIT. The Claims in 

Motion filed in the proceeding before Respondent’s courts and Claimant’s Claims do not 

meet the triple identity test in order to be considered as the same dispute. There are 

neither the same objects of both disputes, nor the same cause of action. 

101. Even if Claims in Motion and Claimant’s claims were similar, the fork-in-the-road 

clause is not applicable in the present case due to the withdrawal of the Motion.  

102. Thus, Claimant invites the tribunal to find that the Claimant’s claims are admissible. 
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III. RESPONDENT’S MEASURES AMOUNTED TO EXPROPRIATION OF 

CLAIMANT’S INVESTMENT IN VIOLATION OF BIT 

103. The enactment of the Decree with the related acts of Respondent amounted to 

expropriation of Claimant’s investment in violation of BIT. 

104. For over a decade, Claimant, a foreign investor and at the time the only company with 

the required expertise in the Respondent’s territory, was successfully exploiting lindoro. 

That brought significant economic benefits to Respondent as Claimant paid it 22% of the 

monthly gross revenue related to the extraction. 98 Claimant was also strongly supported 

by Respondent’s Government in its decision to transfer all its mining activities to 

Respondent’s territory only to be later unexpectedly taken out of business. 99  

105. On 7 September 2016, the exploitation of lindoro in all Respondent’s territory was 

prohibited by the Decree. With the immediate effect, Claimant’s license was revoked, 

and the Agreement was terminated. Hence, Claimant’s facilities for exploitation of 

lindoro were rendered nearly useless.100 

106. None of the attempts of Claimant to negotiate a solution with Respondent’s government 

were successful as it declined any further discussion.101 As a result, due to the cessation 

of its revenues on 14 September 2017, Claimant had to completely shut down its 

facilities.102   

107. Hence, Claimant will prove that firstly, (1.) the Decree and the following acts of 

Respondent amounted to expropriation of Claimant’s investment. Secondly, (2.) the 

expropriation of Claimant’s property was illegal as it was in violation of BIT. 
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1. Acts of Respondent amounted to indirect expropriation of Claimant’s investment 

108. The enactment of the Decree, its implementation and following seizure of stored lindoro 

at Claimant’s premises amounted to an indirect expropriation of Claimant’s investment.  

109. According to the arbitral practice, to establish that State’s measures lead to an indirect 

expropriation three main elements must be considered – an impact of the measure, 

interference with investor’s legitimate expectations and the scope of State’s right to 

regulate.103   

110. Therefore, Claimant will further demonstrate that firstly, (1.1) Respondent’s measures 

had a destructive and long-term impact on the economic value of Claimant’s investment. 

Secondly, (1.2) Respondent’s measures were contrary to Claimant’s legitimate 

expectations, and thirdly, (1.3) the measures exceeded the scope of police powers. 104 

1.1 Measures taken by Respondent permanently rendered Claimant’s investment 

valueless 

111. According to the generally established practice, the determinative factors in considering 

the impact of State’s measures are intensity and duration of the economic deprivation 

suffered by the investor.105 

112. Claimant maintains that (1.1.1) its investment was destroyed by Respondent’s measures 

(1.1.2) with a permanent effect. 

1.1.1 Claimant’s investment suffered substantial economic deprivation 

113. In a well-established arbitral practice, where indirect expropriation was contended, the 

standard applied by the arbitral tribunals is that of substantial deprivation of the 

economic value of the investment; when also, the destruction thereof must be total or 

near total.106 
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114. Moreover, as was held in Metalclad expropriation exists as well where the owner is 

deprived, in whole or in significant part, of the use or reasonably-to-be-expected 

economic benefit of property even if not necessarily to the obvious benefit of State.107 

115. The essential question should be therefore whether the enjoyment of the property has 

been effectively neutralized.108 

116. In Bear Creek a Canadian mining company had obtained for the development of a 

mining project in Peru the authorization to acquire, own and operate the corresponding 

mining concessions though a Supreme Decree 083. As the development of the mine was 

strongly opposed by local communities, the government eventually issued Supreme 

Decree 032 which prohibited mining in nearby areas.  This had the effect of revoking the 

rights granted to the investor under Decree 083, preventing it from continuing its future 

operations of the mine.  

117. The arbitral tribunal found that such measures constituted an indirect expropriation and 

ruled that “there was an obvious “economic impact” of Decree 032 […] which deprived 

Claimant of all major legal rights it had obtained and needed for the realization of its 

mining project”.109 

118. Similarly, in the case at hand, the issuance of the Decree itself interfered with Claimant’s 

investment in a destructive manner. As the Decree revoked Claimant’s license and 

terminated the Agreement,110 Claimant has been prevented from extraction of lindoro, its 

sole activity.111 As a result, Claimant lost completely any possibility to generate further 

profit from its investment and thus was deprived from reasonably-to-be-expected 

economic benefit. 

119. Furthermore, the following step of Respondent was a direct seizure of the stored lindoro 

at Claimant’s premises, including the part already prepared for export.112 That led to 

Claimant’s inability to honour its contractual obligations and thus a complete 
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annihilation of its investment. Claimant was eventually forced to shut down its facilities 

which, together with mentioned above, caused it significant losses.113  

120. Consequently, Claimant was effectively deprived from the possibility to use, enjoy or 

dispose with its investment.114 Hence, Claimant submits that due to Respondent’s 

measures the value of its investment was substantially deprived if not completely lost. 

1.1.2 Respondent’s measures were of a permanent nature 

121. The requirement of a substantial decrease in value is accompanied by the condition that 

such effect is of a definitive nature.  

122. At the same time, the permanence of the effect shall not depend solely on duration or 

extent. Contrarily, it shall depend on whether “an objective observer concludes that 

there is no immediate prospect that the owner will be able to resume the enjoyment of 

his property”.115 

123. The Middle East Cement Shipping concerned the conduct of Egypt which deprived 

investor of its license to export and store cement as well as seizing and auctioning its 

assets in Egypt. The arbitral tribunal held that depriving investor of its rights granted by 

the license for a period of four months constituted a measure tantamount to 

expropriation despite the possibility of investor to later regain its licences.116 

124. As opposed to this case, in the matter at hand, Claimant was not even granted such a 

possibility and, what is more, the deprivation of its rights lasted much longer with no 

indication to be terminated. The Decree was issued on 7 September 2016 and, with 

immediate effects, prohibited the exploration of lindoro in all Respondent’s territory, 

revoked Claimant’s licenses, and terminated the Agreement.117  

125. One year later, on 14 September 2017, the Respondent’s officials seized the remaining 

lindoro stored in the premises of Claimant.118  On top of that, Respondent made it clear 

that the Decree with its effects will not be revoked, which was announced by 
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Respondent’s government spokesperson.119 Moreover, soon after that Respondent started 

negotiations on a new joint venture for exploitation of lindoro with another investor 

which suggests that Respondent’s measures were to be definitive and irreversible.120 

126. Concluding that, not only the Decree and its implementation substantially deprived 

Claimant from the possibility to enjoy its investment and caused a significant decrease in 

its value, but it also constituted a permanent and irreversible interference thereof. 

1.2 Measures taken by Respondent could not be possibly expected by Claimant  

127. Respondent’s measures were taken contrary to what could be legitimately expected by 

Claimant. 

128. Generally, an investor may derive legitimate expectations from specific commitments 

addressed to it personally.121 Among specific commitments of State are representations 

or assurances made by State to the addressee or made specifically regarding their object 

and purpose.122 Additionally, it is not relevant whether the commitment was binding but 

rather whether it was made directly to the investor and was later relied upon by it.123  

129. Therefore, if State represents itself in a certain way, an investor may have a legitimate 

expectation that the legislation upon which its investment is dependent will not be 

abruptly or drastically revised destroying the value of the investment.124 

130. In our case, since the conclusion of the Agreement in 2000 Claimant has been actively 

preparing the commencement of the exploitation of lindoro.125 The exploitation started 

in 2008 and has been carried out for the following eight years without any 

complication.126 Furthermore, in 2010 Claimant made a decision to fully transfer its 
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mining activities to Respondent’s territory, which was strongly supported by the 

latter.127  

131. Moreover, Respondent made several assurances by means of Presidential statements and 

speeches towards Claimant that its investment is highly welcomed and supported.128 For 

example as was declared in the statement of 1 September 2008, right after the 

commencement of the exploitation activities, “Fenoscadia has [Respondent’s] full 

support to increase the efficiency of its activities […]”.129 The Presidential Annual 

Speech of 2010 and 2013 were of a similar message. 130  

132. In conclusion, the legitimate expectations shall be assessed in connection with the 

character of the governmental action and its impact.131 Following the aforementioned, in 

the context of Claimant’s relationship with Respondent, Claimant could not have 

possibly expected Respondent’s measures which had such a destructive effect on its 

investment. 

133. Consequently, Respondent breached Claimant’s legitimate expectations since there was 

nothing to contradict Respondent’s attitude to the investment and all the surrounding 

statements made by it.  

1.3 Measures taken by Respondent exceeded the scope of “police powers”  

134. Finally, Respondent’s defence in the Answer that by enacting the Decree it acted within 

its police powers132 must fail as the radical, fundamental and unforeseeable dismantling 

of the legal framework cannot be seen as acceptable regulatory behaviour.133 

135. In the arbitral practice, while admitting State’s right to regulate, the arbitral tribunals 

ruled that such regulations cannot constitute substantial or drastic changes in the legal 

framework upon which the investment is dependent. 134  
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136. Moreover, as was held in Saluka the police powers exception cannot apply in cases 

where the revocation of permission granted to a single investor appeared.135  

137. In the matter at hand, Respondent adopted several measures which resulted in an 

unlawful expropriation of Claimant’s investment.  

138. Firstly, in the breach of Art. 8 BIT and its own Convention, Respondent adopted KEA 

which imposed new obligations on miners at Respondent’s territory.136 By this 

Respondent substantially changed legal framework upon which Claimant’s investment 

was guided. Moreover, contrary to Art. 8 BIT Claimant had no possibility to comment 

on this act as the public hearing was waived.137 

139. Followingly, Respondent implemented the Decree, upon which Claimant’s license was 

revoked, the Agreement was terminated and the stored lindoro at Claimant’s premises 

was seized by Respondent’s officials.138 Due to these measures Claimant’s investment 

was destroyed and Claimant was forced to eventually shut down its facilities.139 

140. Respondent not only acted unlawfully in the breach of BIT but also its measures were 

completely disproportionate to the objective. Respondent’s measures were carried out 

based on the Study, published by the University, which implied that the extraction of 

lindoro might have had detrimental impact on the human health of the surrounding 

population.140 Yet, no conclusively established link between the exploitation of lindoro 

and such conclusion was made.  

141. However, before adopting such crucial measures as expropriation of Claimant’s 

investment, Respondent should have at least taken steps to establish the connection 

between Claimant’s activities and the aforementioned detrimental impact. Moreover, 

Claimant should have been given a reasonable opportunity to comment on such 

allegations. 
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142. Consequently, Respondent’s measures were specifically targeted steps designed to divest 

Claimant, the single investor in the field of lindoro extraction, of its investment and, 

therefore, they fall outside of the scope of the police powers.  

143. Hence, Claimant concludes that that Respondent’s measures imposed substantial and 

permanent economic deprivation in the breach of Claimant’s legitimate expectations 

exceeding the scope of police powers. Claimant invites the Tribunal to find that 

Respondent’s measures amounted an indirect expropriation of its investment. 

2. By expropriation of Claimant’s investment Respondent breached Art.7 of BIT  

144. Primarily, Art. 7 BIT states that “neither Contracting Party shall nationalize or 

expropriate a covered investment”. Nevertheless, it also suggests that expropriation 

might be possible under four cumulatively fulfilled conditions. The investment can be 

expropriated if it is “for a public purpose, in accordance with due process of law, in a 

non-discriminatory manner, and on payment of due compensation”.141   

145. Non-compliance with either of these conditions alone renders the expropriation illegal 

ab initio142 – however, in our case, Respondent’s measures failed to meet all of these 

conditions altogether. 

146. Hence, Claimant will submit that measures taken by Respondent were (2.1) not for a 

public purpose, (2.2) adopted not in accordance with due process of law, (2.3) 

discriminatory in nature, and (2.4) without a due compensation.   

2.1 Respondent’s measures were not for a public purpose 

147. The first condition set out in Art. 7 BIT, that the seizure of an investment must be 

motivated by the pursuance of a legitimate welfare objective, is a rule of international 

law and is recognized by most domestic legal systems.143 There is also a consistent 

arbitral practice on what are the general guidelines for establishing whether the measures 

were taken in public interest. 
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148. Most importantly, as it was plainly expressed in ADC a mere pronouncement that the 

expropriation was motivated by a public interest cannot suffice.144 On the contrary, it is 

important for an arbitral tribunal to take into account real interests and the purpose of the 

governmental measures.145 Therefore, it is also crucial to assess all the relevant 

circumstances, including the government’s post and pre-expropriation conduct.146  

149. In Siemens case, for example, the arbitral tribunal held that the measures taken by 

Argentina in the context of Argentina’s fiscal crisis would be sufficient to meet the 

public purpose requirement of expropriation. However, it also stated that it could not 

ignore the context in which those measures were taken. In fact, “those became a 

convenient device to continue the process started more than a year earlier long before 

the onset of the fiscal crisis”.147 From this perspective, the arbitral tribunal found the 

application of those measures to the specific case of Siemens’ investment questionable 

and thus held the expropriation unlawful. 148   

150. Similarly, in the case at hand, Respondent took a long-lasting process aiming to replace 

Claimant, a foreign investor, by a state-owned company in the field of lindoro 

extraction.  

151. Firstly, on 12 June 2015 Respondent adopted KEA, a new legal framework for any 

mining activity on its territory.149  

152. On 7 September 2016 Respondent adopted under KEA the Decree which prohibited the 

exploitation of lindoro and revoked Claimant’s licences making its investment nearly 

useless.150 Following that, on 14 September 2017, tons of lindoro stored in Claimant’s 

facilities were confiscated by Respondent’s officials.151  

153. Respondent justified those measures by stating that they aimed exclusively at preserving 

the human life and health in its territory in reaction to the Study published in May 
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2016.152 The Study implied that there was a possibility that the extraction of lindoro 

could serve as a trigger to coronary heart disease for people in the surrounding areas.153 

Nevertheless, it failed to conclusively establish a causal link between Claimant’s 

activities and the diseases. 154 

154. Finally, it eventually turned out that Respondent was preparing a joint venture with a 

state-owned company to re-establish the supply of lindoro and take over the mining 

activities thereof.155  

155. Taken into consideration all those circumstances with Respondent’s post-expropriation 

behaviour, it completely deprecates Respondent's argumentation regarding the efforts to 

preserve human live and health. It is not possible to forbid certain industrial activities in 

protection of the welfare of the population and, at the same time, to negotiate a joint 

project in the prohibited activity. 

156. In conclusion, the public purpose apparently served as a mere pretext to cover 

Respondent’s unlawful behaviour. Thus, Respondent failed to fulfil the first condition 

set out in Art. 7 BIT as, in the light of Respondent’s accompanying conduct, its 

measures cannot be justified by the public purpose. 

2.2 Respondent’s measures were not in accordance with due process 

157. The due-process principle requires that the expropriation complies with procedures 

established in domestic legislation as well as fundamental internationally recognized 

rules in this regard.156  

158. According to the arbitral practice, State must also make a reasonable advance notice 

towards the investor by a direct communication about the expropriation.157 The investor 

is also entitled to have a reasonable opportunity to be heard before such a fundamental 

decision as is expropriation is to be considered or taken.158  
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159. Moreover, in the case at hand the need for due process is incorporated in Art. 8(2) of 

BIT which states that “each Contracting Party shall (a) publish in advance any [laws …,] 

that it proposes to adopt […]. Should such measure impact a covered investment, the 

concerned Contracting Party shall endeavour its best efforts to provide interested […] 

enterprises a fair opportunity to discuss the proposed measure prior to its entry into 

force”. 

160. Firstly, KEA, a new legal framework for the mining activities in its territory, was passed 

significantly quicker than the historical average as the public hearing was waived in 

breach of Art. 59 of Respondent’s Constitution.159 Hence, Claimant contrary to 

requirements of Art. 8 BIT was neither informed about such a change of the legal 

framework nor it was given any possibility to comment on this act.   

161. Secondly, also the Decree issued under the KEA upon which Claimant’s license was 

revoked and the Agreement terminated, was adopted and implemented in the breach of 

due process requirement. Contrary to Art. 8 of BIT Claimant was given neither an 

advance notice nor any possibility to be heard before such radical measure was taken.  

162. Consequently, as Respondent’s measures were taken contrary to the internationally 

recognized rules as well as BIT and its own Constitution, the Tribunal should find that 

Respondent acted arbitrarily in violation of due process of law. 

2.3 Respondent’s measures were discriminatory 

163. According to Saluka state’s measures are discriminatory if “similar cases are treated 

differently without reasonable justification” which was also held in several other 

cases.160  

164. Arbitral tribunals have found that the non-discrimination requirement is violated when 

State discriminates against investor specifically because of their foreign nationality.161 

165. In the case hand, Respondent’s measures were adopted upon the Study, which suggested 

that due to the presence of toxic graspel Claimant’s mining activities might have caused 
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cardiovascular diseases and microcephaly at Respondent’s territory.162 First of all, there 

are other mining activities at Respondent’s territory which also produce graspel but for 

some reason were not affected by any of Respondent’s new measures.163 On top of that, 

the Study failed to conclusively establish the causal link between mining of lindoro and 

such diseases. 164 

166. On top of that, after terminating the Agreement and revoking Claimant’s license, 

Respondent started to negotiate a new joint venture to re-establish for extraction of 

lindoro.165 This time with the state-owned company which undoubtedly indicates 

Respondent’s genuine intent – to get rid of Claimant as a foreign investor. 

167. In conclusion, Respondent’s measures were discriminatory as they targeted only 

Claimant leaving other mining companies unaffected 

2.4 No due compensation has been made 

168. Last condition to be met under Art. 7 BIT is that the expropriation shall be for due 

compensation.  

169. The general practice in international law says it clearly – any seizure of investment must 

be compensated by State. As was stated in ConocoPhillips, the payment of 

compensation is, however, not required at the precise moment of expropriation, but it is 

necessary that the parties of dispute engage in good faith negotiations to set the 

compensation.166  

170. In our case Respondent not only explicitly asserted that “it shall not compensate 

[Claimant] for any of the damages”167 but it also declined to negotiate and has not 

communicated with Claimant since.168  

171. Applied in casu, Respondent was obliged to pay due compensation under Art. 7 BIT. 

Nevertheless, Respondent neither paid nor offered or negotiated any compensation for 
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expropriating Claimant’s investment. Accordingly, the expropriation failed to meet also 

this requirement for legality. 

3. Conclusion 

172. Followingly, based on the aforementioned, Respondent’s measures undoubtedly 

constituted unlawful indirect expropriation in relation to Claimant’s investment. Not 

only Respondent’s measures basically annihilated Claimant’s investment but also, as 

Respondent itself implied, the measures were to be of an irreversible nature. 

173. Moreover, such expropriation of Claimant’s investment was in the breach of Art. 7 BIT. 

Respondent neither followed the public interest when adopting its measures, nor 

Respondent’s measures were issued in compliance with due process of law, in a        

non-discriminatory manner and for due compensation. 

  



IV. THE TRIBUNAL IS PRECLUDED FROM ADDRESSING THE 

COUNTERCLAIM 

174. On 30 June 1995, Respondent and Ticadia concluded BIT in order to reciprocally protect 

and promote investments.169  

175. In 1998, it was confirmed that there was a large area at Respondent’s territory containing 

a high value rare earth metal - lindoro. Since Respondent did not have required expertise 

to carry out extracting activities of lindoro, it organized a public auction for foreign 

investors for the concession of rights to extract the rare metal.170 

176. Eventually, Claimant won the public auction and concluded the Agreement with 

Respondent.171 In 2010, with strong support of Respondent’s Government, Claimant 

decided to transfer nearly all its mining activities to Respondent’s territory to focus there 

on the exploitation of lindoro.172 

177. However, after the presidential and parliamentary elections took place, Respondent 

underwent the change of political regime and its leading party started arbitrarily 

asserting restrictive measures against Claimant. Respondent’s measures finally escalated 

to ultimate prohibition of exploitation of lindoro at Respondent’s territory and 

expropriation of Claimant’s investment.173 This chain of Respondent’s unlawful acts led 

Claimant to seek justice and to submit its claims to the Tribunal, yet, Respondent 

formulated a counterclaim as a defence.  

178. In its Answer, Respondent claims compensation for alleged damage caused by Claimant 

due to the contamination of the Rhea River. Nevertheless, the Counterclaim must fail 

because (1.) the Tribunal lacks jurisdiction to adjudicate on the counterclaim under BIT, 

(2.) the Counterclaim is inadmissible.174 
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1. The Tribunal lacks jurisdiction to adjudicate the counterclaim under BIT  

179. Cornerstone of arbitration is consent without which no arbitral tribunal has jurisdiction 

to adjudicate claims. The scope of such consent also affects the possibility to submit 

counterclaims.175 

180. Consent of the parties influences jurisdiction (over counterclaims) which rests in two 

requirements. First condition covers the scope or definition of the dispute for arbitration 

according to dispute settlement provisions in IIA, formally known as ratione materiae. 

Second condition relates to whether one or both the parties of IIA have the possibility to 

submit claims, formally known as ratione personae.176 Both requirements must be 

satisfied cumulatively. 

181. Art. 31(1) of VCLT establishes that a treaty must be interpreted in a good faith in 

accordance with the ordinary meaning of its terms, in its context and in the light of the 

treaty’s object and purpose. 

182. Art. 11(2) BIT establishes who is entitled to initiate arbitration proceedings under the 

Arbitration Institute of SCC and its Rules.  

183. In some IIAs, only investor is able to initiate arbitral proceedings as a claimant. Limited 

locus standi influences the possibility to submit counterclaims. In this sense, 

counterclaims would fall outside the consent of the parties to an IIA.177 

184. Determination of jurisdiction is dependent on treaty’s language.178 Hence, in BIT in the 

matter at hand, with reliance on ordinary meaning of its terms,179 Art. 11(2) BIT sets 

forth that “the national or company concerned may choose to submit the dispute for 

resolution”. This statement permits only investors to initiate arbitral proceedings with no 

intention to encompass counterclaims on the grounds of BIT.  
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185. For instance, in Rusoro, the tribunal rejected jurisdiction over counterclaim submitted by 

Venezuela due to several grounds and highlighted the inability to file claims by State as 

a hurdle for submitting counterclaims according to CANADA-VENEZUELA BIT.180 

186. Similarly to BIT at hand, Art. XII(3) of CANADA-VENEZUELA BIT stipulates that 

only investor is permitted to initiate proceedings before the arbitral tribunal. Art. 11(2) 

BIT offers in similar wording the same possibility to a national or a company concerned 

and prevents State from submitting claims. 

187. In conclusion, it follows that the Tribunal does not have jurisdiction over the 

Counterclaim due to non-fulfilment of the requirement of ratione personae.  

2. The Counterclaim is inadmissible 

188. In addition to the condition of jurisdiction, the arbitral tribunal must assess whether the 

counterclaim is admissible before it can proceed with the consideration of the merits.181  

189. In order to be admissible, counterclaims must be connected to the claims.182 

Connectedness is based on factual and legal link between principal claims of Claimant 

and counterclaims of Respondent.183 The key criteria for a factual link are represented by 

temporal and spatial parameters, whereas the determining factor for legal link is that 

counterclaims have to rely on the same source of obligations as investor’s original 

claims.184 

190. Saluka, as a leading case on counterclaims185, stated regarding close connection 

requirement that “counterclaims [...] must satisfy conditions which customarily govern 

the relationship between a counterclaim and the primary claim [...] in particular, a 

legitimate counterclaim must have a close connection”.186 
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191. After considering practise of other international tribunals, Saluka’s tribunal has asserted 

connectedness to be a general legal principle.187 

192. Additionally, according to generally established practice, in the absence of any current 

rules governing admissibility, arbitral tribunals should rely on the investment-treaty, 

case law and its common practice. 

193. For example, in Amto, one year after Saluka, it was proven that connection requirement 

can assist where the arbitral rules, specifically SCC rules, are silent on conditions for 

submitting a counterclaim. In this case, the arbitral tribunal held that before adjudicating 

on counterclaims, it is necessary to examine the following criteria: “terms of the dispute 

resolution provisions of the treaty, the nature of the counterclaim, and the relationship 

of the counterclaims with the claims in the arbitration”.188 This statement almost reflects 

the Saluka’s conclusions and acknowledges the admissibility requirement.189   

194. Consequently, Respondent maintains that in the matter at hand (2.1) The Counterclaim is 

not factually linked to Claimant’s claims and (2.2) The Counterclaim is not based on the 

same cause of action.  

2.1 The Counterclaim is not factually linked to Claimant’s claims 

195. The factual link is missing as, whereas Claimant’s claim is founded on the Decree and 

expropriation of its investment, the Counterclaim relates to domestic law and protection 

of environment through the KEA.  

196. In June 2015, Respondent successfully passed the KEA, a national document with an 

emphasis on environmental protection implementing “polluter-pays” principle for 

financial compensations of environmental damage.190 Along with it, Respondent 

established new Ministry for Environmental Matters with an authority to supervise 

Claimant’s activities including inspections thereof. Subsequently, in October 2015, the 
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Ministry affirmed increase of concentration of toxic waste in the Rhea River since 

2010.191 

197. Upon the allegations that the toxic waste could have been caused by Claimant’s 

activities, Respondent issued under the KEA the Decree which effectively stopped the 

exploitation of lindoro at its territory.192 As a result, Claimant’s license was revoked, and 

the Agreement ceased to be effective.193 Consequently, the stored lindoro at Claimant’s 

premises was seized. Thus, Claimant decided to seek the protection of its rights by 

submitting its claims to the Tribunal. 

198. In reaction, Respondent submitted counterclaim based on alleged adverse impact of 

Claimant’s extraction activities at its territory and demanded financial compensation for 

damages caused to its environment and danger caused to humans’ lives.194 Although it is 

questionable whether exploitation of lindoro directly affected humans’ health conditions, 

Respondent recalls on environmental damages grounded in KEA. 

199. As opposed to this, Claimant submitted its claims mainly against restricting measures 

imposed on its activities, namely expropriation of license and stocks. The source of these 

measures, however, undoubtedly rests in an implementation of the Decree. 

200. Hence, as both the Claim and the Counterclaim are addressing different circumstances, 

the factual link between them cannot be established.  

2.2 The Counterclaim is not based on the same cause of action 

201. The legal link is established when claims and counterclaims arise out of the same cause 

of action. Respondent may derive the Counterclaim either from Art. 9(2) of BIT or the 

Agreement. Nevertheless, none of those possibilities acknowledge the legal link with the 

Claim. 

202. Firstly, Art. 9(2) BIT does not suggest specific legal regulation; it neither refers to the 

Agreement nor to domestic law of Respondent. Under this Art. the Parties to BIT can 

deduce an imposition of obligations with surveillance over investors. Nevertheless, there 

                                                 

 

191 Facts, para. 16-20 . 
192 Facts, para. 23. 
193 Ibid. 
194 Answer, para. 22-24. 



is no sign of obligations for investors as Art. 9(2) BIT has no wording such as “investor 

shall” act or be abide by any obligations. 

203. This provision is deprived of practical utility due to failure of imposition of clear 

obligations on investor. Successful assertion of counterclaims pursuant to this provision 

is not possible.195  

204. Any counterclaim can only arise out of the Agreement or Respondent's domestic law. 

Claimant initiated proceedings before the SCC with regard to violation of BIT. Thus, 

relevant cause of action is BIT itself196 which does not state that other legal sources 

should be taken into consideration. On the contrary, the Counterclaim stems from either 

Agreement or its domestic law.  

205. Secondly, even if the Tribunal admits that Respondent can base its Counterclaim on 

different cause of action than BIT, Respondent cannot base its counterclaim on the 

Agreement due to the existence of an exclusive forum selection clause.197 

206. In the light of the reasoning in the annulment decision in Vivendi, exclusive arbitration 

clause contained in the contract between investor and State can result in lack of 

jurisdiction over counterclaims if IIA refers to such special contracts.198  

207. Saluka case adopted reasoning of Vivendi and recognized that contract-based 

counterclaims arising out of a contract containing its own exclusive arbitral clause may 

create an obstacle for assertion of such counterclaims.199 

208. Equally, following findings of Vivendi and Saluka200, Oxus Gold case concluded that 

“the obstacle to the Arbitral Tribunal's jurisdiction over [the] counter-clam is the forum 

selection and choice of law clause”201. 

209. In the present case, pursuant to Art. 7 of the Agreement, any dispute in relation to such 

shall be resolved by domestic courts. As a consequence, Respondent is precluded from 
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raising any claims for compensation for alleged breaches of the Agreement before an 

arbitral tribunal established under BIT. 

210. As was stated above, BIT in the present case cannot serve as a basis for counterclaims 

pursuant to Art. 9(2) BIT. Only the Agreement could remain as a support for 

counterclaims. Hence, reasoning of Vivendi and Saluka is appropriate for the matter 

case. 

211. Thirdly, the Counterclaim cannot be based on domestic law. In Paushok, one of the 

cases concerning counterclaims arising out of State’s domestic law, the arbitral tribunal 

found the counterclaim inadmissible.202 The reasoning behind such decision was that the 

counterclaims based on domestic law “cannot be considered as constituting an 

indivisible part of the Claimants’ claims based on the BIT”203. Moreover, admissibility 

of these counterclaims would lead to extension of Mongolia’s law making it 

international.204 

212. Strict test of Saluka followed by other investment tribunals should be applied in the 

future for avoiding overgrowth of unnecessary counterclaims – as Prof. Douglas stated 

allowance of unlimited counterclaims could cause inequality.205 

213. Furthermore, permitting counterclaims could lead to unnecessary stretching of the 

dispute, which is the exact opposite of the meaning of investment arbitration 

representing procedural efficiency.206 Arbitrators would be forced to apply domestic 

public law and its principles without any special expertise. This could result in 

misapplication of the law and extension of domestic law on international scene with 

national courts of particular state losing effectiveness and capacity to hear disputes.207 

214. Thus, applied in casu, even if Respondent based its counterclaim on alleged breaches of 

its domestic law, such counterclaim would still be inadmissible.208 Present public law of 

Respondent provides considerable protection for environment. The Counterclaim is 
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mainly associated with alleged damage to environment caused by Claimant, which is 

derived from Respondent's public law, e.g. the KEA. Hence, counterclaim cannot 

constitute an indivisible part with the Claim relating to BIT.  

215. Followingly, the Claim and the Counterclaim are neither based on the same legal 

instrument not their legal link was confirmed. Thus, in the light of connectedness not 

being fulfilled, the Counterclaim is not admissible before Tribunal. 

3. Conclusion 

216. To conclude, the Tribunal lacks jurisdiction over the Counterclaim due to non-fulfilment 

of the criterion of ratione personae. Not even the requirements for admissibility of the 

Counterclaim, namely factual and legal links, are met.  

217. Hence, Claimant invites the Tribunal to find that it is precluded from addressing the 

Counterclaim. 



PRAYERS FOR RELIEF 

On the basis of the arguments and submitted proofs, CLAIMANT hereby respectfully 

requests the Tribunal to find that: 

1. It has jurisdiction over the Dispute. 

2. Claimant’s claims are admissible before the Tribunal in the view of the Claims in 

Motion. 

3. The enactment of the Decree, its implementation and further acts taken by Respondent 

amounted t expropriation of Claimant’s investment in the breach of BIT. 

4. The Counterclaims are not admissible before the Tribunal. 

Respectfully submitted on 17 September 2018 on behalf of 

Fenoscadia Limited 

CLAIMANT 

 


