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STATEMENT OF FACTS 

 

1. Fenoscadia Limited (“Claimant”) was incorporated under the Laws of the RoT in 1993, 

and by the time of incorporation, had five shareholders, all nationals of RoT.1 Pursuant 

to conclusion of the Agreement for the Promotion and Reciprocal Protection of 

Investments (“the BIT”) between RoT and RoK (“Kronos” or “Respondent”), Claimant 

as a reputable global company for the exploitation of rare materials, participated in a 

public auction to foreign companies held by Respondent, as one of the LDCs suffering 

from lack of local expertized companies,  in order to obtain concession rights to extract 

lindoro from an area of 1,071,000 m² in November 1998.2 

 

2. In 1998, 65 % of the shares having voting right of Claimant, were claimed by a private 

equity fund organized under the laws of Ticadia.3 On 20 April 2000, Fenoscadia by 

offering the highest financial return, i.e. 22% of the monthly gross revenue relating to 

exploitation and commercialization of lindoro, won the bidding4  and subsequently on 1 

June 2000, Claimant and Respondent entered into the Concession Agreement (“the 

Agreement”) regulating the rights and obligations of the Parties. The Agreement 

provided that Claimant owned property in Respondent’s territory, and in return, 

stipulated that every two years, agents of Respondent’s Ministry for Agriculture, 

Forestry and Land would carry out required inspections.5 

 

3. At this time, Respondent had neither a regulatory regime regarding mining industry nor 

any environmental requirements apart from internal rules of the Ministry for 

Agriculture, Forestry and Land for the inspections.6 The Site was the exclusive area in 

                                                 
1      Facts, P32:¶6:L895-896. 
2      Facts, P32:¶4:L886-890. 
3       Facts, P32:¶6:L898-899. 
4      Facts, P32:¶5:L892-894. 
5      Facts, P33:¶8:L909-915. 
6      Facts, P33:¶10:L919-921. 
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Respondent’s territory where lindoro could be exploited. Because of this fact, Claimant 

was the only company extracting lindoro in Kronos since its discovery.7 Claimant hired 

200 people, all of them with Kronian nationality and dedicated 40 of the employees for 

proper disposal of wastes caused by exploitation activities.8 

 

4. In 2008, actual exploitation activities began.9 In 2010, Claimant concentrated almost all 

its activities in Kronos and at this time, Respondent government vigorously supported 

Claimant to transfer its mining activities to Kronos.10 

 

5. For the past 60 years, The Liberal Party of Kronos ruled Respondent until October 2014 

when a strong nationalist politician from the Nationalist Party won the presidential 

election.11 On 12 June 2015, the “2015 Kronian Environmental Act” (“KEA”) was 

passed by Kronian House of Representatives (“the House”) significantly quicker than 

moderate average period for the consideration of drafts in the House by waiving the 

public hearing required by Article 59 of the Kronian Constitution.12 Simultaneously, 

Ministry for Environmental Matters was established and responsible for enforcing 

Respondent’s environmental-related policies and also strict supervision on Claimant’s 

activates that included inspections carried out by the Ministry of Agriculture, forestry 

and Land.13  

 

6. The Ministry for Environmental Matters in September 2015 carried out its first 

inspection and affirmed Claimant total compliance with environmental obligations 

based on the Agreement.14 A month later, in October, the Ministry for Environmental 

Matters published data stating that toxic waste found in Respondent’s largest river, the 

                                                 
7      Facts, P33:¶11:L926-928. 
8      Facts, P33:¶11:L928-930. 
9      Facts, P33:¶8:L914-915. 
10     Facts, P33:¶12:L931-932. 
11     Facts, P34:¶15:L952-955. 
12     Facts, P34:¶16:L958. 
13     Facts, P35:¶18:L976-980. 
14     Facts, P35:¶19:L981-983. 
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Rhea river, had significantly increased since 2011.15 Subsequently, Kronos government 

funded an investigation (“the Study”), which was conducted by the Federal University 

in order to investigate the data published by the Ministry of Environmental Matters.16  

 

7. The Study found that the pollution of the Rhea river is a direct consequence of the 

exploitation activities of Claimant. However, the Study does not prove any causal link 

between the exploitation activities and increase in diseases such as CVD and 

microcephaly.17  

 

8. The Presidential Decree (“the Decree”) was issued on 7 September 2016 which  

effectively put an immediate stop to Claimant’s exploitation activities, revoked 

Claimant’s license and terminated the Agreement.18  Claimant applied to the Kronos 

Court for the suspension of the effects of the Decree until the deliberation of negotiations 

with Government.19  

 

9. Subsequent to the Government’s spokesman declaration on 22 February 2017 that the 

Decree would not be revoked, the Claimant withdrew its appeal in the Circuit Court of 

the Respondent’s jurisdiction.20 On 27 April 2017, Claimant notified Respondent of its 

intention to pursue legal remedies in the event of failed negotiations. Respondent 

effectively refused to negotiate.21   

 

10. A well-known mining magazine published news on the establishment of a new company 

in Kronos, joint venture company formed between a Kronian state-owned company and 

an enterprise from the Republic of Ibi, Respondent’s neighboring country. The magazine 

                                                 
15     Facts, P35:¶20:L984-988. 
16     Facts, P35:¶21:L989-992. 
17     Facts, P35:¶22:L993-998. 
18     Facts, P36:¶23:L1005-1009. 
19     Facts, P36:¶25:L1016-1018. 
20     Facts, P36:¶26:L1023-1024. 
21     Facts, P36:¶27:L1025-1028. 
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circulated speculations that in the event of successful negotiations with Ibi, that the 

Government of Kronos would be willing to revoke the Decree. On 10 November 2017, 

Claimant filed the Request before the Arbitration Institute of the SCC.22  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
22     Facts, P37:¶29:L1038-1039. 
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STATEMENTS OF ARGUMENTS 

 

Jurisdiction 

11. This tribunal has jurisdiction in relation to this dispute. According to the definition of an 

investor as provided in the BIT, Claimant meets all the jurisdictional requirements. The 

Claimant is an enterprise of Ticadia and it made an investment in the territory of Kronos. 

Moreover, as there is no “DOB clause” stipulated in the BIT, Respondent cannot object 

to Claimant’s right to ownership and control.  Additionally, the doctrine of piercing the 

corporate veil have not been met by Respondent in this instance. Nevertheless, given the 

fact that, the majority of shareholders reside in Ticadia, that its Head office had been 

established in Ticadia and further that its Ticadia acts as the Claimant’s main business 

center/hub, Fenoscadia is owned and controlled by Ticadian nationals.  

 

Admissibility  

12. Given that the Claimant has submitted its claim to arbitration, it has satisfied the 

precondition to the submission of its claim before the Tribunal.  Therefore, claims made 

herein by the Claimant are indeed admissible.  

 

13. Additionally, in having resorted to the Kronos Court, Claimant submits that this was not 

a choice falling within definition of Article 11 of the BIT. At the time of submission of 

the Request, the Kronos Court had not rendered a decision on the merits of the claims 

made by the Claimant. Furthermore, given the fact that the issues submitted before the 

Kronos Court differed from the issues submitted before the arbitral Tribunal and that the 

claim submitted to the Kronos Court was merely a contractual claim, the claim presented 

to the arbitral Tribunal fundamentally differs from that which was submitted to the 

Kronos Court. Moreover, the investor was left with no real choice but to resort to Kronos 

Court on a provisional basis and in order to obtain provisional relief.  
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Merits  

14. The enactment of KEA and the subsequently issued the Decree have led to the indirect 

expropriation of Claimant’s property. In light of Article 7(1) of the BIT, the 

expropriation was not accompanied by due process of law; Respondent’s conducts do 

not serve a public purpose; and Claimant was not offered compensation. Thus, the 

expropriation is unlawful. Moreover, the Claimant submits that the Respondent’s resort 

to the police power doctrine is unreasonable and that it does not justify expropriation 

without compensation i.e. the Respondent cannot justifiably invoke the police power 

doctrine. Finally, Claimant submits that Respondent cannot reasonably invoke a human 

rights argument to justify its measures since a human rights argument does not serve as 

a defense to justify Respondent’s ill conduct. Likewise, the Respondent’s decision to 

issue the Decree for the purpose of preserving the health of the Kronian people was not 

necessary and is indeed questionable.  

 

Counterclaim 

15. Claimant vehemently objects to Respondent’s counterclaims. The Respondent’s 

submissions concerning alleged environmental damage attributed to Claimant’s 

activities are wholly unmerited and unreasonable. In fact, no causal link exists 

between Rhea river contamination and Claimant’s extraction activities. Also, 

Claimant had fully complied with all its environmental obligations. Considering the 

fact that the Study has not been conducted by an independent research center, 

alongside with the fact that Respondent had never performed any required EIAs 

studies, the alleged environmental pollution is in fact attributed to Respondent. In 

addition, damage inflicted on the human health of the Kronian people is not the result 

of Claimant’s activities. How is it possible to draw such a conclusion when the Study 

was conducted by the Kronian Federal University’s school of environment and 

climate change, lacking capacity, knowledge and experience to deal with health and 

health related issues health.  Even if it were to be considered, the Study mentions 
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clearly that no causal link exists between the Claimant’s activity and an increase in 

CDV and microcephaly, which is definitely mentioned in the Study.  
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PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE DISPUTE. 

 

16. Contrary to Respondent’s objections, Claimant will firstly demonstrate that the Tribunal 

has jurisdiction over the dispute (I); and secondly, that Claimant’s claims are admissible 

before the Tribunal (II). 

 

17.  Claimant submits that the Tribunal has jurisdiction in relation to this dispute. Both 

contracting parties have consented to the submission of the settlement of any 

investment disputes to binding arbitration in accordance with Article 11 of the BIT. By 

submitting the Request, Claimant accepts the standing offer made by Respondent to 

arbitrate investment disputes with Claimant's investors as stipulated in Article 11 of the 

BIT. 

 

18. Respondent objects to the jurisdiction of the Tribunal.23 Respondent claims that because 

Claimant is not an enterprise of Ticadia, it does not meet the requirements of Article 1 

of the BIT.24 Moreover, Respondent submitted that for the past five years, Claimant's 

board of directors has been largely composed of Kronian nationals.25 As a result, 

Respondent alleges that the Claimant’s nationality became Kronian and further its 

economic interest and business decisions are based solely on its activities taking place 

in Kronos, thus preventing Claimant from filing claims against Respondent based on the 

BIT.26 In order to rebut Respondent’s submissions, Claimant submits the following 

arguments: 

                                                 
23     Answer, P13:¶2:L343. 
24     Answer, P13:¶2:L345-346. 
25     Answer, P13:¶3:L3501-352. 
26     Answer, P13:¶4:L356-358. 
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A. Claimant argues that it meets all the jurisdictional requirements of the BIT. 

 

19. According to the definition of an investor, Article 1(4) of the BIT provides that the 

proper investor of a contracting party would be a contracting party, or a person or an 

enterprise of a contracting party, that seeks to make, is making, or has made an 

investment in the other contracting party's territory.27 

 

 

20. As stated by the BIT, the definition of the investor is very broad and it may come across 

as vague. To interpret this clause, the rules set forth in the VCLT to which both Ticadia 

and Kronos are parties can be employed.28 

 

21. According to Article 31(1), (2) of VCLT, a treaty shall be interpreted in accordance with 

its the ordinary meaning and in the light of its object and purpose, which appear in its 

preamble.29 

 

22. Based on the ordinary meaning of Article 1 and also the preamble of the BIT, there are 

two main requirements for investor. Claimant submits that it meets both requirements; 

First, Claimant is an enterprise of Ticadia (1), Second, it made an investment in the 

other Party's territory (2).  

1. Claimant is an enterprise of Ticadia. 

 

23. In relation to the first requirement of Article 1 of the BIT, Claimant declares that just as 

the preamble of the Agreement confirmed,30 Claimant was incorporated under the laws 

of the RoK in 1993.31 

                                                 
27    BIT, Article1, L1093-1095. 
28    Facts, P32:¶2:L876. 
29    VCLT, Article 31. 
30    Exhibit 2, P47:L1283. 
31    Facts, P32:¶6:L895-896. 
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24. Regarding corporate’s nationality, it is necessary to have regards to customary 

international law.32 

 

25. According to customary international law and practice, the place of incorporate or the 

corporation’s registered office is the most important criterion in determining a juridical 

person’s nationality.33 In some cases where there is a company from a third-party state 

or there is doubt as to the place of incorporation of a company, contracting parties or a 

tribunal could consider other criteria such as the effective control or the effective seat as 

alternatives.34   

 

26. In this case, there cannot be any doubt that Claimant is incorporated under the laws of 

Ticadia. Both Claimant and Respondent agreed that Claimant had been registered in 

Ticadia and registration documents clearly evidence this fact. Therefore, Claimant is 

certainly a proper Ticadian investor acting in its capacity as a contracting party in line 

with international law and practice. 

2. Claimant made an investment in the territory of Kronos.  

 

27. In relation to the second requirement, the BIT stipulates that, the term investment 

contains an interest arising from a concession agreement in the territory of a contracting 

party.35 

 

28. On 1 June 2000, Claimant and Respondent entered into the Agreement,36 based on which 

Claimant owned property in Respondent’s territory.37  

                                                 
32    Bishop/Crawford/Reisman, P36.   
33    2012 USA BIT Model; Netherlands BIT Model; ECT, Article 1 (7)(a)(ii); Tokios, ¶38. 
34    Nikièma, P8. 
35    BIT, Article1, L1069-1072. 
36    Facts, P33:¶8:L910. 
37    Facts, P33:¶9:L916-917. 
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29. Based on the definition of the term investor in the BIT and the facts provided in this 

case, Claimant submits that its operations in Respondent's territory qualify as a covered 

investment within the meaning of Article 1(1) of the BIT, since the activities Claimant 

has conducted in Respondent's territory result from a contract to which it has entered 

with Respondent; and whose performance required that Claimant hold property in 

Respondent's territory. 

 

30. Furthermore, in relation to the interpretation of the treaty, Article 31 (3) (b) of VCLT 

provides that subsequent practice of parties in the application of the treaty establishes 

the Agreement of the parties regarding its interpretation.38 

 

31. Respondent’s president in his annual speeches declared that the investment made by 

Fenoscadia has contributed to economic development and export industry of Kronos. 

Moreover, Claimant’s investments had great effects in agricultural innovation.39 

 

32. In light of Article 31 (3) (b) of VCLT, these statements clearly show that Respondent’s 

declaration and its subsequent practice in the application of the BIT confirm that 

Respondent understood that activity by Claimant in the Respondent’s territory 

constitutes an investment.  

 

33. Customary international law also recognizes an investment to mean, every asset that an 

investor owns or controls.40 In the case at hand, Claimant owned and controlled the 

investment that it made in the territory of Respondent. Even should the Tribunal reject 

the effective control of the Fenoscadia, Claimant refers to international law doctrine 

which provides that satisfaction of just one of the mentioned requirements is enough to 

establish the necessary connection between investment and investor.       

 

                                                 
38    VCLT, Article 31 (3)(b). 
39    Exhibit 3, P49:L1357. 
40    2012 USA BIT Model; Canada–Ecuador BIT (1996), Article 1.g. 
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34. Thus, Claimant submits that it meets both requirements of Article 1 of the BIT and that 

based on the definition of investor as provided in the BIT, Claimant is a proper investor.  

 

B. No objection could be made to ownership and control of the investor entity. 

 

 

35. Claimant submits that Respondent cannot object to ownership and control of Claimant, 

because firstly, there is no DOB clause in the BIT (1), and secondly, Claimant did not 

meet the requirements of doctrine of veil piercing (2). 

 

1. Respondent cannot object to ownership and control of Claimant, because there 

is not a DOB clause in the BIT.  

 

36. A number of investment treaties enable the parties to deny the benefits of the treaty to 

entities of the other party that are controlled by nationals of the other party and do not 

have substantial business activity in the other party. These investment agreements 

confirm that state parties are capable of excluding from the scope of the Agreement 

entities of the other party that are controlled by nationals of third countries or by 

nationals of the host country.   

 

37. By contrast, the BIT includes no such DOB provision with respect to entities controlled 

by third-country nationals or by nationals of the denying party. Therefore, Respondent 

cannot object to ownership and control of Claimant. 

 

38. This understanding has been confirmed repeatedly in case law. By way of example, the 

tribunal in Tokios upheld that absence of such clause is considered as a deliberate choice 

of parties and “it is not for tribunals to impose limits on the scope of BITs not found in 

the text.”41 

                                                 
41    Tokios, ¶36. 
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39. Similarly, in Vivendi42, the tribunal accepted respondent’s objection about the ownership 

and control of claimant and didn’t find its jurisdiction. The Committee of Annulment, 

however, declared that the tribunal had jurisdiction, and was obliged to consider and to 

decide it. 

 

40. In light of this, Claimant submits that the content of DOB clause is not applicable in this 

case. 

 

   2. There are no grounds to invoke the veil piercing doctrine.   

 

41. By referring to Claimant’s shareholder, Respondent is in effect arguing in favor of 

piercing the corporate veil of Claimant. However, the grounds for piercing the corporate 

veil are non-existent in the case at hand.  

 

42. The seminal case, in this regard, is Barcelona Traction. In that case, ICJ asserted that 

“the misuse of the privileges of legal personality, as fraud or malfeasance”43, are 

considered as grounds for piercing the corporate veil. 

 

43. Respondent in its arguments, did not demonstrate that Claimant has engaged in any types 

of conduct as described in Barcelona Traction as provided above. Respondent has not 

shown or even suggested that Claimant has used its status as a juridical entity of Ticadia 

to perpetrate fraud or engage in malfeasance. 

 

44. Claimant argues that as an entity of Ticadia, none of its conduct constitutes an abuse of 

legal personality. To the contrary, Claimant is established under the laws of the Ticadia 

and this fact is well known by Respondent. Claimant manifestly did not create 

Fenoscadia for the purpose of gaining access to SCC arbitration under the BIT against 

                                                 
42     Vivendi II, ¶112. 
43     Belguim, ¶56. 
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Kronos, as the enterprise was founded three years before the BIT between Kronos and 

Ticadia entered into force. Indeed, there is no evidence whatsoever that Claimant has 

used its formal legal nationality for any improper purpose. 

 

45. What makes Tokios specifically relevant is the certain factual similarities to the 

Claimant’s assertion in the case at hand. The arbitral tribunal in Tokios decided in favor 

of the claimant and respondent’s allegation for piercing claimant’s corporate veil was 

rejected.44 

 

46. Claimant submits that due to the nonexistence of DOB clause in the BIT and 

requirements set out in the veil piercing doctrine, Respondent cannot object to ownership 

and control of Claimant. 

 

C. Claimant submits that Fenoscadia is owned and controlled by nationals of 

Ticadia. 

 

47. Even if the Tribunal should decide to factor in ultimate beneficiaries and control of 

Claimant as a relevant consideration in determining nationality, Claimant submits that 

Fenoscadia is owned and controlled by Ticadian nationals, because first, the majority of 

owners of Fenoscadia are Ticadian nationals (1), and second, Fenoscadia’s head office 

had been established in Ticadia and it is where it holds its main center of business (2).  

1. The majority of owners of Fenoscadia are Ticadian nationals. 

 

48. In 1993, Claimant had five Ticadian nationals as its shareholders. Thereafter, in 1998, 

65% of the shares with voting rights of Claimant were acquired by a private equity fund 

which was organized under the laws of Ticadia and partly owned by Ticadian 

shareholders.45 

 

                                                 
44     Tokios, ¶¶55-56. 
45     Facts, P32:¶6:L897-900. 
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49. According to these facts, from the time of Claimant’s incorporation up to now, the 

majority of its shareholders have been Ticadian; Therefore, Fenoscadia is owned by 

Ticadian nationals. 

 

50. To further support this argument, Claimant cites the decision of the Tribunal in Bosh  

where the claimant, based on the majority of its shares, argued that the tribunal has 

jurisdiction over the dispute and tribunal decided in favor of claimant and find the 

jurisdiction over the dispute.46 

 

2. Head office of Fenoscadia had been established in Ticadia and it holds its main 

center of business in Ticadia 

 

51. First of all, Claimant submits that the place of head office is another important criterion 

that establishes the nationality of a corporation.47 The location of the head office of a 

corporation has the advantage of establishing a stronger link between a company and a 

state and of reducing the risk of mailbox companies.48 It refers to the place from which 

the company is actually managed. It is either the place of residence of the board of 

directors or the place where the managerial meetings are held and decisions made.49   

 

52. Based on the facts of the case, the board of directors elected by Claimant’s shareholders 

appoints the Chief Executive Officer of the company. This chief resides in Ticadia.50 

 

53. As a result of this aforementioned fact, Claimant has established that the Claimant’s 

main agent whom manages its business activities effectively resides in Ticadia. Simply 

put, the Claimant’s main controller is a Ticadian resident.  

 

                                                 
46     Bosh, ¶¶119,132.  
47     Nikièma, P8; Germany–Burkina Faso BIT (1962), Article 1.4.b. 
48     Nikièma, P8. 
49     Ibid. 
50     Facts, P33:¶7:L901-904. 

http://investmentpolicyhub.unctad.org/ISDS/Details/303
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54. Even considering the influence of Kronian shareholders over Claimant’s policymaking, 

it is worth noting that such control was only due to the fact that they were expert in the 

mining industry and it does not show Respondent’s control over Claimant.51 

 

55. According to the statement of Respondent in the Answer,52 Claimant declares that 

despite having transferred all its mining activities in Kronos in 2010, Claimant remained 

incorporated under the laws of Ticadia and all of its business management formalities 

took place in Ticadia.53 

 

56. Furthermore, Respondent’s Government strongly supported Claimant in its decision to 

fully transfer its mining activities to Respondent’s territory.54  

 

57. In light of the above-mentioned submissions, Claimant has clearly established that 

Fenoscadia is owned and controlled by Ticadian nationals and that it holds its main 

center of business in Ticadia. 

 

58. In sum, Claimant requests of this honorable Tribunal to declare that it does indeed have 

jurisdiction in relation to this dispute.   

II. CLAIMANT’S CLAIMS ARE ADMISSIBLE BEFORE THE ARBITRAL 

TRIBUNAL. 

 

59. While Respondent argues that Claimant’s claims are not admissible,55 and in doing so, 

seeks to invoke the precondition to arbitration as well as the fork in the road both 

contained in Article 11 of the BIT, Claimant rebuts the Respondent’s argument as 

                                                 
51     Facts, P33:¶7:L905. 
52     Answer, P13:¶4:L355. 
53     Facts, P33:¶12:L933-934. 
54     Facts, P33:¶13:L938. 
55     Request, P13:¶5:L359. 
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Article 11 of the BIT does not prejudice the admissibility of this case for four reasons, 

which will be addressed below.  

 

60. However, in order to for Claimant to justify its position, it is important to discuss how 

Article 11 of the BIT functions.  This article operates as a fork in the road clause. A fork 

in the road clause provides that: “[…] the investor must choose between the litigation of 

its claims in the host state’s domestic courts or through international arbitration.”56 

 

61. In other words, it seeks to and as it is provided in the article, confine the foreign investor 

to one remedy by precluding resort to others if he is shown to have made a prior 

election.57 Respondent claims that Claimant’s claims are inadmissible as Claimant’s 

choice to seek relief before state courts prevents an arbitral tribunal from settling the 

dispute. 

 

62. Claimant submits that Article 11 of the BIT does not prejudice the admissibility of this 

case due to the following four reasons. Claimant has met the precondition to submit a 

claim for arbitration (A). The Claimant’s resort to the Kronos court was not a choice 

within the meaning of Article 11 of the BIT (B). No decision has been rendered on the 

merits in Kronos court proceedings (C). The dispute before the Kronos court and the 

dispute before arbitration institute of SCC are not the same disputes (D). Finally, 

investor did not have a real choice but to resort to the Kronos court, and on a provisional 

basis (E). 

 

A.  Claimant has met the precondition to the submission of a claim to arbitration. 

 

 

                                                 
56     Dolzer/ Schreuer, P267. 
57     Sornarajah, P320. 
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63. Article 11(2) of the BIT asserts that in the event of an investment dispute, the parties to 

an agreement should initially seek a resolution through consultation and negotiation.58 

An argument upon which Respondent may rely is that the precondition to submission of 

a claim to arbitration was never met and this means that the consent to arbitration by 

RoK is absent.  

 

64. On 27 April 2017, Claimant notified Respondent’s Ministry for Foreign Affairs of the 

dispute and of its intention to pursue legal remedies under the BIT should an agreement 

fail to be reached through negotiations.59 Respondent declined to negotiate and has since 

not communicated with Claimant.60 Nevertheless, as Claimant has requested the RoK to 

open-up consultations to amicably settle the dispute under Article 11 of the BIT and six 

months have elapsed from the date on which the dispute arose, and as it is clearly stated 

in the BIT, “[…] the condition precedent to validly commence BIT arbitration has been 

met.”61 

 

65.  Claimant also argues that cooling off periods do not preclude a party’s right to initiate 

arbitration proceedings. Terms such as ‘can’, ‘may’, or ‘should’ are typically non-

mandatory. These clauses may be ignored by the parties. These clauses do not oust the 

parties’ rights to initiate arbitration proceedings and they do not prejudice a tribunal’s 

competence to hear a dispute.62  

 

66. On numerous occasions, international commercial arbitral tribunals have held that 

procedural requirements such as cooling off periods or requirement to negotiate are not 

mandatory obligations.”63  

                                                 
58     Article 11(2) BIT. 
59     Request, P4:¶3.3:L110. 
60     Facts, P36:¶27:L1027. 
61     Alps Finance, P66:¶202. 
62    Ganesh, ¶7. 
63    Born/Šćekić, P234. 
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67. As a tribunal has iterated, clauses requiring efforts to reach an amicable settlement, 

before commencing arbitration, “[…] should not be applied to oblige the parties to 

engage in fruitless negotiations or to delay an orderly resolution of the dispute.”64  Other 

awards are to have the same effect.  Even if these requirements are characterized as 

mandatory conditions, this does not mean that they must necessarily be met before 

initiating arbitration proceedings. 

 

68. Ultimately, all doubts regarding the mandatory character of contractual negotiation 

provisions should be resolved in favor of their aspirational, non-binding nature. 

 

69. Therefore, even if the tribunal should find that the condition precedent to arbitration has 

not been met, it is worth noting that such procedure is merely a non-mandatory 

precondition for the launching and commencement of arbitration proceedings. 

 

B. Claimant’s resort to Kronos court was not a choice within the meaning of Article 

11 of the BIT. 

 

 

70. Claimant submits that in having resorted to the Kronos court that it cannot be categorized 

or defined as a choice within the meaning of Article 11 of the BIT. Indeed, “Any 

appearance before domestic courts does not necessarily reflect a choice that would 

preclude international arbitration.”65  

 

71. In this case, in addition to the BIT, there is the Agreement between the parties providing 

for a dispute settlement mechanism in Respondent’s courts. While the lawsuit initiated 

by Claimant in Respondent’s domestic courts may relate in some way to the investment, 

it is not necessarily identical to “the dispute” referred to in the BIT’s provisions on 

                                                 
64    Ganesh, P11. 
65    Dolzer/ Schreuer, P268; Schreuer-Interaction, P79. 
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investor-state dispute settlement. As in Vivendi, the tribunal was of the view that 

instituting proceedings before tribunals for breach of an agreement would not have been 

the kind of choice by claimants that forecloses future claims under the ICSID 

convention.66 

 

72. On the contrary, the dispute brought before Kronos court was a dispute arising directly 

out of the Agreement. According to Article 7 of the Agreement, all disputes had to be 

submitted to the courts of the RoK.  In other words, Claimant was confronted with two 

different dispute settlement clauses based on different contractual regimes i.e that of the 

BIT and that of the Agreement. Claimant argues that Article 11 does not apply because 

the Claimant’s resort to the Kronos court was not a choice falling within the meaning of 

Article 11 of the BIT. Therefore, the ‘fork in the road’ provision of the BIT does not 

apply to every legal action taken in domestic courts. 

 

C. No decision has been rendered on the merits in Kronos court proceedings. 

 

73. The word “or” separating the choices of fora in Article 11(2) should be interpreted as 

prohibiting a foreign investor from instituting multiple proceedings in different fora 

concurrently, but not as making an investor’s choice irrevocable in the event that its 

submission to any one such forum bears no results. Thus, “as long as the merits of the 

investment dispute have not been decided by any forum, an investor is permitted to re-

file its claims”67 before any of the court or tribunal listed in Article 11(2)—particularly 

when, as it is the case here, the original forum has not yet issued any judgment. 

 

74. Claimant submits that since no decision has been rendered by the Kronos court, that the 

‘fork in the road’ clause is not triggered. Claimant withdrew its motion on 22 February 

                                                 
66    Vivendi I, ¶55. 
67     Murphy, ¶64. 
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2017. At the time of the withdrawal, no decision has been rendered.68 Simply, the Kronos 

court has not yet decided on the case that Claimant submitted on September 8, 2016. 

The case is still pending as of the date of submission of the Request.69 

 

75. The mere fact that a proceeding is ongoing does not form procedural grounds for 

inadmissibility.  Inadmissibility would only apply if an award were issued before the 

judgment of the Court.70 So, the element to be taken into consideration is the prior 

existence of a decision on the merits at the time the arbitral tribunal examines the case.71  

 

76. However, even when a decision on the merits of the claim has been rendered, the tribunal 

must verify whether the applications to the different institutions concern the same 

matter.  

 

77. As it will be established, since the subject matter and causes of action of the dispute 

submitted before the Kronos court were not of the same nature as the one submitted to 

the SCC’s arbitration institute, the triple identity test is not triggered here. 

 

 D. Claimant’s claim submitted to Kronos court was not of the same nature as the 

one submitted before this Tribunal. 

 

 

78. Claimant further submits that since the claim brought before the Kronos court was not 

identical to this claim brought before arbitration, it does not have any effect on 

admissibility of Claimant’s claim before the Tribunal. BITs establish a legal framework 

for the treatment and protection of foreign investment and investors and “claims arising 

                                                 
68     Request, P7:L195-198, 
69     Toto, ¶25. 
70     Peraldi, section V. 
71     Croisant, P2. 
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from the treaty are treaty claims.”72 But foreign investments involves contracts for 

example in the form of concession contracts.73 

 

79. In fact, Article 11 of the BIT operates as a ‘fork in the road clause’. In order for a fork 

in the road to be triggered, the Tribunal has to consider “[…] whether the exact same 

claims are in the same road.”74  The tribunal in Toto case held that claims pending before 

domestic court, relate to the breaches of the contract while the claims submitted before 

the tribunal relate to breaches of the treaty. As a result, the tribunal determined that in 

order for the ‘fork in the road’ clause to preclude an investor’s claims, the claims brought 

to arbitration should have “the same object, parties and causes of action.”75  

 

80. Another line of reasoning is that even though the same events may occur and that these 

events give rise to two claims, however the underlining dispute in both claims are of a 

different nature. In Genin, the tribunal concluded: “[...] although certain aspects of the 

facts that gave rise to this dispute were also at issue in the domestic litigation, the 

“investment dispute” was not.”76  So, the claimant should not therefore be banned from 

using the arbitration mechanism. Another ICSID tribunal was of the view that dispute 

settlement clauses in a concession agreement cannot be deemed to prevent the investor 

from proceeding under the ICSID Convention “on a claim relating to a violation of 

BIT.”77 

 

81. Similarly, in the case at hand, Claimant’s claim submitted to the Kronos court was not 

the same nature as the one submitted before the Tribunal for two reasons. Firstly, the 

subject matter in the Kronos court was not the same as the one in the Tribunal (1); and 

                                                 
72     T Muchlinski/ Ortino/ Schreuer, P1012. 
73     Ibid. 
74     Toto, P60:¶211. 
75     Ibid. 
76     Genin, P80:¶332. 
77    Vivendi II, P108. 
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secondly, Claimant’s claim submitted to Kronos court was merely a contractual claim 

(2). 

1. The subject matter of the claim submitted before the Kronos court was not of the 

same nature as the one in Tribunal. 

 

82. In the case at hand, Claimant pursued its claim for suspension of the effects of the Decree 

in Kronos court.78 But On 27 April 2017, Claimant notified Respondent’s Ministry of 

Foreign Affairs of its dispute with Respondent and of its intention to pursue legal 

remedies under the BIT.79  

 

83. In the words of Douglas, ‘fork in the road’ provisions do not prevent the investor from 

bringing a claim that is unrelated to the previously submitted claim before a domestic 

court even if those claims relate to the same investment.80 

 

84. This line of reasoning had been confirmed in case law. As in Olguin, the respondent 

invoked the ‘fork in the road’ provision in the Paraguay-Peru BIT. But the tribunal 

rejected this argument because the domestic proceedings were directed at matters related 

to but different from those in the ICSID arbitration.81 The tribunal in Genin found that 

the lawsuits undertaken by Estonian Innovation Bank in Estonia did not constitute the 

choice under the BIT’s ‘fork in the road’ provision since they did not relate to the 

“investment dispute” that was the subject matter of the ICSID proceedings. In a similar 

instance, the tribunal in Enron v. Argentine notes that claims before local courts are 

distinct and separate from those claims that had been submitted to ICSID. It went on to 

state that, “the subject matter of those claims concerns a violation of the legislation of 

Argentina and not a violation of treaty rights.”82This understanding has been confirmed 

                                                 
78    Facts, P36:¶25:L1016-1017. 
79    Ibid. 
80    Douglas, P155:¶324. 
81    Olguin, ¶30. 
82    Enron, ¶95. 
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repeatedly in case law.83 As stated by Respondent, Claimant challenged the Decree 

before Respondent’s court,84 that was not the same as the Request from the Tribunal. In 

addition, a similarity in prayers for relief does not necessarily bespeak an identity of 

causes of action.85 

 

2. Claimant’s claim submitted to Kronos court was merely a contractual claim. 

 

85. Article 7 of the Agreement between the RoK and Claimant provided for the resolution 

of contract disputes, concerning its termination, to be submitted to the exclusive 

jurisdiction of the courts of Kronos.86 It is worth noting that: 

 

“The clauses referring certain kinds of disputes to the local courts are not a bar to 

the assertion of jurisdiction under the treaty, as the functions of these various 

instruments are different.”87  

 

86. It is  also worth noting that in the case where claims asserted in the host state courts are 

contractual rather than treaty-based, the existence of a ‘fork in the road’ clause will have 

no effect “[...]upon the subsequent invocation of a treaty claim before an investment 

tribunal.”88 By the same analysis, in Vivendi as the claims were related directly to the 

performance under the concession contract, the tribunal held that the claimants had a 

duty to pursue their rights with respect to such claims in the contentious administrative 

courts as required by the concession contract. Therefore, the suit by Vivendi in the 

administrative courts for violation of the terms of the concession contract would not 

have foreclosed the claimant from subsequently seeking a remedy against Argentina 

Republic.89James Crawford has opined that: 

                                                 
83    Cement, ¶71. 
84    Answer, P14:¶6:L367. 
85    Wang, P244. 
86    Exhibit 2, P48:L1335-1336. 
87    CMS, ¶76. 
88    McLachlan/Shore/Weiniger, ¶4.101. 
89    Vivendi II, P97. 
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 “A treaty cause of action is not the same as a contractual cause of action; it requires 

a clear showing of conduct which is in the circumstances contrary to the relevant 

treaty standard.”90 

 

 

87. On 8 September 2016, Claimant applied to the Kronos court to seek the suspension of 

the effects of the Decree because the Decree rendered all contracts, licenses and 

concessions for the exploitation of lindoro ineffective.91 

 

88. Therefore, Fenoscadia’s resort to domestic court was merely on the basis of a contractual 

claim. The cause of action is different. “The local claim is not based on an alleged 

violation of the BIT.”92 The dispute under the Treaty is different from the dispute before 

the administrative courts of Kronos insofar as they have different causes of action.93 

 

89. Treaty-based issues have come to arbitration and non-contractual domestic law 

questions have been and are being dealt with by local courts in Kronos. 

 

E. The investor did not have a real choice and its resort to Kronos court was done 

so on a provisional basis. 

 

90. The Decree was issued on 7 September 2016 which prohibited the exploitation of lindoro 

in all respondent’s territory, revoked Claimant’s license, and terminated the 

Agreement.94As Claimant stated, Claimant would lose its ability to fulfill its contractual 

obligations, if the Decree were sustained.95  

 

                                                 
90    Crawford, P9. 
91    Exhibit 5, P52:L1436-1437. 
92    Pan American, ¶157. 
93    Champion, P9. 
94     Facts, P36:¶23:L1005-1007 
95     Facts, P36:¶24:L1012-1014. 
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91. As a result, Claimant filed a motion in Respondent’s courts on 8 September 2016 as 

there was no other way to temporarily suspend the effects of the Decree while it was 

trying to negotiate with Respondent’s government. Needless to say, suspension legal 

definition is a temporary stop of a right or law.96 So, Claimant’s Request was aimed at 

halting the immediate effects of the Decree and the harms it would cause to its 

investment in form of a provisional measures due to the fact that the Decree would enter 

into force only five days after its issuance.97 Provisional measures are designed to protect 

the rights of the parties pending the final decision in a dispute. So, Claimant’s resort to 

Kronos court cannot constitute a real choice under the BIT provisions since it was not 

freely made.98 

 

92. An issue relating to ‘fork-in-the-road’ concerns possible rights of recourse to interim or 

injunctive relief in order to prevent irreparable harm during the course of the dispute 

settlement proceedings. Even where an investor must choose between pursuing 

international arbitration and domestic legal proceedings, it has such right to request for 

provisional measure.99  

 

93. It has also been established in ICSID convention that arbitral tribunals can recommend 

any provisional measures that may be necessary to preserve the parties’ rights during the 

proceedings.100 The degree of ‘gravity’ or seriousness’ of the Decree’s harm is the 

determining criteria for a provisional order to be granted.101 This criteria was taken into 

consideration in case law.102 In the case at hand, sustaining the Decree would amount to 

serious losses for Claimant to the extent that it would become bankrupt. So the effects 

of the Decree were irreparable enough for an order of provisional measure. 

                                                 
96     Black law dictionary. 
97     Exhibit 5, P52:L1443. 
98     Facts, P36:¶25:L1016-1017. 
99     T Muchlinski/ Ortino/ Schreuer, P1027-8; OECD dispute settlement, P205. 
100    ICSID Convention, Article 47; ICSID Arbitration Rule 39. 
101    Hydro, P19. 
102    PNG, P43. 
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94. Therefore, Claimant’s Request was on a provisional basis and did not constitute a real 

choice.  

PART TWO: MERITS 

 

95. Regardless of the Respondent’s commitment under the BIT, the Respondent’s 

government had frequently and strongly supported Claimant’s activities in the territory 

of the RoK. Besides, replacement of the opponent party - the Nationalist Party – and 

shifting attitude towards Claimant was not predictable at the time.103  

 

96. Subsequently, on 7 September 2016, Respondent issued the Decree prohibiting Claimant 

from continuing its activities. In response to Respondent’s illegal activities, Claimant 

quotes the tribunal’s decision in ADC: 

 

“It is one thing to say that an investor shall conduct its business in compliance with 

the host state’s domestic laws and regulations. It is quite another to imply that the 

investor must also be ready to accept whatever the host state decides to do to it.”104 

 

 

97. Despite all the legitimate expectations created by the conduct of Respondent, it took the 

most irreversible measures against Claimant which led to indirect expropriation. 

 

III. ENACTMENT OF KEA AND SUBSEQUENTLY ISSUANCE OF THE 

DECREE AMOUNT TO UNLAWFUL EXPROPRIATION OF CLAIMANT’S 

PROPERTY. 

 

                                                 
103    Facts, P34:¶14:L947-949. 
104    ADC, ¶424. 
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98. The expropriation of Claimant’s property shall be evidenced by way of a three-part 

argument. Firstly, Claimant will demonstrate that “taking of property” amounted to 

indirect expropriation (A). Secondly, Respondent has failed to fulfill the requirements of 

lawful expropriation under the BIT (B). Thirdly, Claimant submits that in the case at 

hand, human rights claims cannot serve as a defense to justify the Respondent’s conduct 

(C). 

 

A. Respondent has indirectly expropriated Fenoscadia’s entire investment.  

 

99. Claimant asserts that the Respondent’s conduct amounts to indirect expropriation. In 

accordance with the “substantial deprivation test” formulated in the case law, the Decree 

issued based on KEA amounted to “taking” of the Claimant’s property (1). Respondent 

did not fulfill the “proportionality test” (2). The measures adopted by Respondent are 

not justifiable by invoking the police power doctrine (3). The Respondent’s acts have 

established a compensable taking (4). 

 

1. Respondent substantially deprived Claimant from use and enjoyment of its 

investment.  

 

100. After eight years of operating investment and fostering the economy of the RoK, on 7 

September 2016, the Respondent’s government promptly issued the Decree declaring 

the cessation of the Claimant’s activities within its territory without giving it any 

opportunity to participate in the process. 

 

101. In accordance with the Article 1(f) (i) of the BIT, Claimant had made an investment 

through the Agreement. Based on this, Claimant asserts that the investment has been 

subjected to the indirect expropriation or the measures with an effect equal to 

expropriation under the Article 7(1) of the BIT.105 This definition is broad enough to 

                                                 
105    BIT, Article7(1). 
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encompass the concept of “substantial deprivation” found in case law.106 As the tribunal 

in ITT Industries provided, if an interference by the government denies the property 

owners its fundamental rights of ownership, use, enjoyment or management of business 

it may amount to expropriation.107 According to R. Dolzer & M. Stevens:  

 

“[…] in determining whether a taking constitutes an «indirect expropriation», it is 

particularly important to examine the effect that such taking may have had on the 

investor’s rights.” 108 

 

102. Thus, the critical factor for a finding of expropriation is the actual effect of the measure 

on the investment. Thus, neither the form, nor the purpose, nor the intent of the measures 

affects its characterization as expropriatory.109  

 

103. Whenever a party is no longer in control of the investment, or where it cannot direct the 

day-to-day operations of the investment, expropriation has occurred.110 Also, whenever 

the actions of Respondent leads to deprivation of the enjoyment or benefit of the 

Claimant’s investment an “indirect” expropriation occurs “although title to the property 

or the rights remains with the original owner.”111  

 

104. In the present case, the sole nexus between Claimant and Kronos government was the 

Agreement. However, by issuance of the Decree, Respondent has ruined all the 

investment which Claimant had tried hard to make during eight years and was expected 

to remain until almost 70 years later. From the date of the execution of the Decree, 

Fenoscadia was no longer permitted to continue making investments in the territory of 

the RoK. Claimant lost its control over its investment. It is needless to say that in such 

                                                 
106    CMS, ¶262; Metalclad, ¶103; Valeri, ¶206; OECD working papers, PP10-11. 
107    ITT Industries. 
108    Dolzer/Stevens, P100. 
109     Santa Elena, ¶72; Tippetts, P225; Tecmed, ¶¶116-192; Metalclad, ¶111; Pope & Talbot Inc., ¶102; Mostafa, PP27. 
110       LG&E, ¶188; CEMSA, ¶¶39-67. 
111    Crystallex, ¶667; Madalena, P11.  
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a situation, it was prevented from its day-to-day operation. Within a week of the issuance 

of the Decree, Claimant lost 140 employees and a few months later, 60 employees were 

also dismissed. Meanwhile, due to the cessation of activities and resulting souring 

revenues or lack thereof, Claimant had no other option but to shut down its facilities in 

the Respondent’s territory.  

 

105. The Respondent’s blatant disregard for the Claimant’s investment caused the Claimant 

to suffer a heavy burden and has now become unable to honor its contractual obligations 

to its purchasers and suppliers.112 The Respondent’s actions not only ruined the 

investment in its entirety, but it also resulted in the Claimant having to face bankruptcy.  

 

106. Moreover, another factor in determining whether the regulation has had a severe enough 

impact on property to constitute a taking is the duration of the measure; which relates to 

the degree of interference with the investor’s ownership rights.113  In order to constitute 

indirect expropriation, this measure must be taken permanently.114 In Tecmed, the 

tribunal has endorsed this view.115 

 

107. The tribunal in Wena concluded that even a one-year deprivation of the claimant from 

its investment could establish expropriation. The tribunal reasoned that the illegal 

possess of the hotels for nearly a year is more an ephemeral interference.116 

 

108. In the present case, Claimant has been deprived for almost one year and a half, since the 

Decree was issued in September 2016, and it does not seem that Respondent is willing 

to allow Claimant to continue its activity until this moment. The Decree was issued 

without any time limitation. With respect to the wording, the purpose of the Decree 

                                                 
112     Facts, P36:¶23:L1012-1014. 
113     LG&E, ¶193. 
114     Ibid. 
115     Tecmed, ¶116. 
116     Wena, ¶99. 
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requires that the measure is not ephemeral.117 Moreover, Article 2 of the Decree 

explicitly set out that all the contracts and licenses for exploitation of lindoro must be 

terminated irrevocably.118 There remains no doubt that the Decree is permanent in 

nature.  

 

109. In short, the measures have led to the seizure of all of the Claimant’s facilities, the 

destruction of the value of its investment; and the economic deprivation of its 

investment, as well as its use and enjoyment. 

 

2.   The measures adopted were not proportionate 

 

110. In recent years, tribunals have demonstrated a willingness to come up with a link 

between the effect of the measure and the pursued aim, which is known as the 

‘proportionality test’, so as to consider whether the taking constitutes indirect 

expropriation.119 The concept has three cumulative elements to fulfill which are the 

following; the suitability, the necessity of the measures and the principle of stricto 

sensu.120 In this regard, Claimant asserts that the Respondent’s actions were not 

necessary. 

 

111. In referring to the above, Claimant submits that the revocation of the licenses and the 

termination of the Agreement were the Respondent’s last resort, which must only be 

taken after having exercised less restrictive measures. Nevertheless, Claimant is in a 

position to provide a list of other possible and available measures which Respondent 

could and should have rationally exhausted in the first place before implementing said 

harsh and harmful measures against Claimant.  

 

                                                 
117    Exhibit 5, P52:L1428-1429. 
118    Exhibit 5, P52:L1437. 
119    Tecmed, ¶122; Fireman, ¶176; LG&E, ¶189. 
120     Proportionality in international investment law, P30.  
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1) Respondent could but did not carry out the Study for all mining activities: Based 

on the facts, it was not only the exploitation of lindoro which has led to pollution 

in the territory of the RoK; other mining activities in Kronos might well be the 

reason of the spread of pollution.121 Respondent should have therefore carried out 

a comprehensive survey of all other mining activities and not simply the 

exploitation of lindoro.  By conducting a comprehensive survey, could 

Respondent have determined the weight of the Claimant’s activities in the 

existing situation.  

 

2) Respondent could have but did not exercise other penalties provided for in KEA: 

KEA provides for a wide range of sanctions ranging from penalties to the 

forfeiture of facilities. It only makes sense that Respondent should have 

employed other sanctions, before taking such destructive action. The issuance of 

the Decree was the first measure taken by Respondent. This measure was taken 

in an extremely short period of time. The Decree is undisputedly an extreme 

measure and the only measure that Respondent took without regards to the 

devastating effects on Claimant’s investment in Fenoscadia. Therefore, 

Respondent could and should have attempted to apply a more reasonable 

approach first. 

 

3) Respondent could but did not suspend the Agreement and request for 

consultation: Even if it were to be found that the ultimate culprit of pollution was 

the Claimant’s exploitation activities, Respondent should have notified Claimant 

and should have given it suitable opportunities to modify its activities. In 

particular, Article 9(1) of the BIT requires that if one contracting party considers 

that the other contracting party has offered inappropriate encouragements, before 

                                                 
121     PO2, P56:¶4:L539-1540.  
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taking any measure against other party, it must have made consultation over the 

matter and then take any real-world measures.  

 

112. Therefore, Claimant considers that in any event the means employed by Respondent do 

not satisfy the proportionality test.  

 

3. The measures adopted by Respondent do not provide justification for the 

Respondent to invoke the police power doctrine. 

 

113. To justify its conduct, Respondent in the Answer referred to police power doctrine to 

establish that the measures implemented by Respondent complied with said doctrine.122 

However, Claimant argues that case law has recognized some requirements that must be 

fulfilled prior to the implementation of the police power doctrine, which the Respondent 

has either overlooked or has failed to meet under the international law.  

 

114. Domestic legality is the fundamental element in determining whether Respondent is 

entitled to rely on the police power doctrine under the case law.  Several cases confirm 

that a state cannot claim an exercise of police powers if it has not complied with its own 

laws and indeed a tribunal will be more likely to find expropriation if a measure is illegal 

pursuant to domestic laws.123 

 

115. In this instance, Respondent has not only breached the Kronian constitution but has also 

breached KEA. Of importance to note is the fact that Article 59 of the Kronian 

constitution provides that before enactment of a draft bill, it should be subject to the 

public hearing. It is true that the article contains an exception regarding the concerns of 

national industries, however it is our submission that the exception is not relevant here. 

                                                 
122    Answer, P16:¶19:L434.  
123    Saluka, ¶¶271– 275; Chemtura Corporation, ¶266; Quiborax, ¶214; Cement, ¶139; Hepburn, P43.  
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Since there was no national mining company extracting lindoro.124 Therefore, the 

exception is undoubtedly irrelevant to this case.  

 

116. Moreover, Respondent has committed at least two indignations against the provision of 

KEA in announcing various stages of the penalties: 

 

1)  The first indignation committed by Respondent is that even though the termination 

of the Agreement has not been predicted as a sort of penalty in KEA, the Decree went 

one step further and irrevocably terminated the Agreement.125 

 

2) The second indignation committed by Respondent relates back to the fact that the 

Decree has crossed the threshold of KEA as a domestic law in terms of penalties, in that 

Respondent revoked not only Claimant’s environmental licenses but necessary licenses 

for the exploitation of lindoro, penalties which were not envisaged by KEA.  

 

117. For the above reasons, Respondent has breached well-established requirements of police 

power. This makes it impossible for Respondent to rely on the police power doctrine to 

justify its expropriatory measures.  

 

4. The Respondent’s acts have established a compensable taking.  

 

118. Claimant argues that one possible basis for distinguishing between a compensable and 

a non-compensable taking within a regulatory context is “the frustration of the investor's 

legitimate expectations built on a reasonable reliance upon representations and 

undertakings by the host state.”126 In this instance, in its statement and speeches, the 

                                                 
124    Facts, P35:¶17:L970. 
125    Exhibit 5, P52:L1437. 
126    Moloo/Jacinto, P21. 
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President of Kronos has repeatedly announced that the Respondent’s government would 

fully support Fenoscadia in the pursuit of its activities in territory of Kronos.127 

 

119. It is clearly accepted that “a state is responsible as for an expropriation of property.”128 

Thus, quite contrarily to its  Answer, Respondent cannot not escape its liability by 

justifying such measures.129 In particular, the purposes of expropriatory environmental 

measures does not justify the expropriation.130 Moreover, environmental purposes, 

irrespective of whether it is used within the context of domestic or international spaces, 

is still the state’s obligation to pay compensation .131 

 

120. Another legitimate expectation is based on Article 8(2) of the BIT. In light of this article, 

in order to adopt new laws and regulations, the contracting party shall have a 

“reasonable opportunity for Claimant to comment on the proposed measure.”132 Under 

the article, Respondent made itself bound to respect transparency. Regardless of all these 

different forms of legitimate expectations and commitments, Respondent failed to pay 

due regard to them. Therefore, all these “legitimate expectations” make it difficult for 

Kronos “to escape the obligation to compensate the investor, even if for environmental 

or health reasons based on legitimate scientific evidence.”133 

 

121. In this regard, Respondent itself has affirmed in the Answer134 that no compensation has 

been granted. Based on which Claimant argues that the RoK expropriated Claimants 

investment without paying any compensation.  

 

                                                 
127    Facts, P34:¶13:L942-943; Exhibit 3, P49:L1345-1355.  
128    Pope & Talbot Inc, ¶99. 
129    Answer, P16:¶19:L434. 
130    Santa Elena S.A., ¶72; Tecmed, ¶121; Pope & Talbot Inc., ¶99. 
131    Ibid. 
132    BIT, P42:¶1080. 
133    Moloo/Jacinto, P33; Methanex, Part IV - Chapter D – P. 4,7; Parkerings v. Lithuania, ¶336. 
134    Answer, P16:¶20:L444. 
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B. Respondent has failed to fulfill the requirements of lawful expropriation under 

the BIT. 

 

122. Exercising the right to regulate is not boundless and must have its limitations. Since a 

state becomes a contracting party to a treaty, it would be bound to its commitments under 

the treaty and all obligations which it has undertaken must be cherished rather than be 

disregarded by a later argument of the state’s right to regulate.135 

 

123. Under the terms of Article 7 (1) of the BIT, an expropriation can only occur for a public 

purpose, under due process of law, in a non-discriminatory manner and against 

compensation. Note that these requirements are cumulative, meaning that violating any 

of them renders the expropriation wrongful. Claimant submits that Respondent has 

violated the following requirements and has failed to establish lawfulness of employed 

measures.  

 

1. The expropriation was not accompanied by due process of law. 

 

124. In accordance with the international law, certain requirements are required to be met in 

the implementation of the notion of the due process of law. For instance, due process of 

law must provide reasonable advanced notice; and a reasonable chance within a 

reasonable time to claim its legitimate rights and have its claims heard.136  

 

125. In this instance, at the time that Claimant made an investment, Respondent lacked an 

environmental regulatory framework. In fact, it takes on average 15 months for a new 

draft bill to be enacted in Respondent’s jurisdiction. By contrast and interestingly so, 

KEA was passed more quickly than the stated average period.137 Respondent denied 

                                                 
135    ADC, ¶423.   
136    ADC, ¶435; Rusoro, ¶389. 
137    Facts, P35:¶17:L966-967.  
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Fenoscadia an opportunity for a public hearing during the issuance of KEA. This is 

clearly a breach of the Kronian Constitution.138 Thus, KEA is unconstitutional and 

violates fundamental principles of international law. 

 

126. Additionally, another ground for infringement of the due process of law has been 

established above at paragraph 116. Therefore, neither the constitution nor KEA has 

been respected by Respondent.  

 

2. The Respondent’s conducts did not serve a public purpose. 

 

127. In the present case, Claimant asserts that the measures were not legitimate and did not 

serve a public purpose. First, it should be noted that the integral part of the Respondent’s 

assertion on public purpose was based on the Study which was conducted by the Kronian 

Federal University and funded by the Kronian Ministry of Environmental Matters.139 In 

other terms, Respondent is attempting to rely on a study which was conducted and 

funded by itself. Forming and submitting arguments before this Tribunal based on the 

facts which have been produced by Respondent itself, are inarguably and evidently not 

difficult to defend when opposed to by Claimant. Thus, the Respondent’s argument that 

its purposes serves a public interest cannot possibly have any merit and should thus not 

be given any weight.  

 

128. Respondent’s actions derive from the Respondent’s financial priorities. Fenoscadia was 

announced as the winner of the auction, and this would in turn mean that Fenoscadia 

would flow in money into the Kronian economy.140 The president of the RoK always 

emphasized on the role that Fenoscadia played in economic growth of Kronos.141 

Consequently, the above is evidence that supports Claimant’s assertion that every trivial 

                                                 
138    Facts, P35:¶17:L969-971. 
139    Exhibit 4, P50:L1370,1385. 
140    Facts, P32:¶5:L893-894; Answer, P14:¶10:L392. 
141    Exhibit 3, P49:L1344-1345; Exhibit 3, P49:L1351-1352. 
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decision that was made against it, including the enactment of the Decree was based 

purely on Respondent’s monetary concerns and financial priorities.  

 

129. In addition, the new party that came into power was no longer eager to maintain its 

affiliation with Ticadia. Instead, it intended to have more political and financial ties with 

other countries. It comes from the fact that the Respondent’s government terminated the 

Agreement, and less than one year later, entered into a contract with another government 

which was sympathetic to the ideology held by the Kronian nationalist party.142Thus, 

there is lack of any justifiable reason to initiate a joint venture with a domestic 

company143 for the exploitation of lindoro. Meanwhile, the same reason for which 

Respondent had alleged, still exists. If the Decree has been issued for public purposes, 

then Respondent must not have been looking forward to making a joint venture for the 

exploitation of lindoro. Thereafter, the measure seems to have been in pursuit of 

economic interests rather than public purpose. 

 

3. The state conduct was discriminatory. 

 

130. Claimant argues that Respondent took discriminatory measures against Claimant. Based 

on the facts, the extraction of lindoro was not the only mining activity taking place in 

the RoK.  Other miners were also operating in the territory and graspel was not released 

exclusively as a result of the exploitation of lindoro, the practice of all the miners has 

led to release of the waste material, including graspel.144 Hence, if Respondent intended 

to safeguard its environment from damage and pollution, it should have taken those 

measures against all the polluters. Instead, it issued the Decree solely against one 

investor, Claimant. 

 

                                                 
142    PO1, P37:¶28:L1035. 
143    Facts, P37:¶1030; Exhibit 7, P54:¶1475. 
144    PO2, P56:¶4:L1538-1543.  
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131.  Additionally, it should be noted that the Study which was conducted by the University 

of Kronos and funded by the Respondent’s government was another targeted measure 

taken solely against Claimant. If the RoK was truly concerned about the protection of 

environment in its territory and of the health of its citizens, it would have conducted a 

more comprehensive and broader study as opposed to having conducted a study to track 

the footprints of simply one investor. In order to track the environmental effects of 

mining and extraction activities taking place in its territory, Respondent should therefore 

have used an objective approach and carried out the Study by tracking all active mining 

practices in Kronos, and would have thus clarified the share of each miner’s contribution 

in the pollution problem which Respondent claims that can only be attributable to 

Claimant’s activities.   

 

132. Finally, in light of the measures implemented by Respondent, the expropriation was 

discriminatory without reasonable justification provided to Claimant.  

 

4.  Claimant was not offered compensation. 

 

133. In order to establish unlawful expropriation, it is recognized that tribunals do not need 

to consider other requirements if Respondent has refrained from paying compensation 

or has not offered compensation in the first place.145 

 

134. As a matter of fact, it is undisputed that no such compensation was either paid or offered 

to Fenoscadia. In addition, given the fact that the requirements stipulated in Article 7 (1) 

must be met cumulatively, in the event that the Tribunal does not recognize the former 

arguments justifiable, the Respondent’s failure to afford compensation in accordance 

with the BIT’s provisions constitutes an unlawful expropriation.  It is accepted that 

whenever a treaty contains several cumulative requirements for a lawful expropriation, 

                                                 
145    Bernardus, ¶107; RosInvestCo, ¶¶631-633. 
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arbitral tribunals seem consistently to upheld that failure of any one of those conditions 

entails a breach of the expropriation provision.146 

 

 

135. Therefore, Kronos should have made an immediate offer of compensation but it has not 

made such an offer to date. Thus, expropriation was made against required compensation 

under the BIT’s provisions. 

 

C. Human Rights claims cannot serve as a defense to justify the Respondent’s 

conduct. 

  

136. Respondent has argued that the Decree “aims exclusively at preserving human life and 

health in the Respondent’s territory against Claimant’s intolerable activity.” 147 On the 

contrary, Claimant submits that in the case at hand, Human Rights cannot serve as a 

defense to justify the Respondent’s conducts. 

 

137. In this regard, Claimant first contends that in order to bring disputes related to human 

rights before this Tribunal, that it is essential to determine the law applicable in this 

instance so as to distinguish it from the role international law plays in the case at hand. 

It will conclude as to why human rights cannot be invoked in this instance.  

  

138. In light of Article 11 (3), contracting parties agreed that SCC arbitration rules must apply 

to an arbitral procedure.148 Based on the Article 27 of SCC’s arbitration rules regarding 

the lack of consent to law applicable to the dispute, the arbitral tribunal shall apply the 

law or rules of law that it considers most suitable.149  Accordingly, in situations where 

there is no parties’ intention, assertions in favor of the application of national law might 

                                                 
146    Crystallex, ¶716. 
147    Answer, P16:¶20:L440-441. 
148    BIT, Article11, L1241-1243. 
149    SCC arbitration rules, Article 27. 
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correspond to the principle of state sovereignty; and in particular, right to regulate the 

foreign investor’s activities within its territory.150 

 

139. It is worth mentioning that Respondent may but has not relied on the applicable law 

cited in the Agreement, namely “other international law”151 to support the relevance of 

international human rights law to the case at hand; but since the dispute at hand is a 

treaty claim rather than a contract claim, Respondent could not rely on applicable law 

stipulated in the Agreement.   

 

140. The importance and indeed the primacy of the law of the host state was supported by 

Chairman Broches:  

 

“[…] an international tribunal would in the first place have to look to national law, 

since the relationship between the investor and the host state is governed in the first 

instance by national law.”152 

 

141. In Amco Asia, the ad hoc Committee held that the applicable law to resolve a dispute  is 

“the law of the host state”153 and the tribunal’s firm belief was that Indonesian law was 

the prevailing law in that instance.154 

 

142. Accordingly, Claimant has demonstrated that the RoK’s legal framework is the only 

legal instrument that is applicable in this instance. Thereafter, it is impossible for 

Respondent to use human rights arguments to legitimatize and defend its position with 

respect to the measures it has employed against Claimant.  

 

                                                 
150    Kjos, P163. 
151    Exhibit 2, P:48:L1332. 
152    Kjos, PP167-168. 
153    Amco Asia, ¶21. 
154    Ibid, ¶40. 
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143. Moreover, even if the Tribunal should deem it necessary to apply both national law and 

international law as the applicable law, Claimant submits that based on precedent and 

case law, tribunals do not give much consideration and weight to human rights-based 

arguments.155 

 

144. In Phoenix, the tribunal concluded that only the infringement of fundamental human 

rights cannot be protected under the BIT’s provisions, such as “torture or genocide or 

in support of slavery or trafficking of human organs.”156 However, in this case none of 

these human rights are alleged to have been breached.   

 

145. In Biwater, even though Respondent had made numerous arguments to rationalize its 

measures, such as termination of the investment contract and reliance on the risk of 

claimant’s activities on public health and welfare, Respondent’s argument was 

nonetheless rejected before the tribunal since the termination of said investment contract 

did not demonstrate that a “necessity or impending public purpose” 157 had occurred. 

 

146. Similarly, although Argentina tried to establish that obligation of rights to water trumps 

obligations under the BIT in several cases, it was decided to the contrary. The tribunal 

in said instance did not find such a result either in the BITs or international law. Then, 

the tribunal concluded that Argentina was under both international obligation and human 

rights and treaty obligation, and must cherished both of them equally.158 Equally, in 

some other cases the tribunals in this respect declared that this argument “has not been 

fully argued.”159 

 

                                                 
155     Meshel, P9; Schreuer/Reiner, PP9 -10. 
156     Phoenix, ¶78. 
157     Biwater, ¶515. 
158    Vivendi III, ¶262 
159    Azurix, ¶261. 
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147. In Saur, whilst the tribunal clearly supported the claim to the human right to water as 

such, it refused to recognize its potential impact on the Argentina’s investment 

protection obligations, thereby largely applying the same restrictive and limited 

approach of the Suez tribunal.160 

 

148. Finally, under the circumstances of this case, the Kronos’s human rights obligations and 

its investment treaty obligations are not inconsistent, contradictory, or mutually 

exclusive. Thus, as discussed above, Claimant asserts that Kronos could have respected 

both its obligations to Claimant and to its citizens.  

 

149. Hereby, Claimant submits that the Respondent’s actions in relation to Claimant and 

its investment in the former’s territory amounts to indirect expropriation.  

IV.    RESPONDENT’S COUNTERCLAIMS ARE SERIOUSLY REJECTED. 

 

150. Claimant hereby strongly rejects Respondent’s counterclaims with respect to 

environmental damages to Rhea river in Respondent’s territory (A); and damages to 

human health is not attributable to the Claimant’s activities (B).  

 

A. Environmental damages to Respondent’s territory is not attributable to 

Claimant’s activities.  

 

151. Alleged environmental damages of Rhea river and Respondent’s territory, are not the 

result of Claimant’s activities for several underlining reasons. Firstly, a causal link 

between alleged pollution of the Rhea river and Claimant’s exploitation activities has 

not been established (1), Secondly, relevant authorities of the RoK approved 

Claimant’s compliance mechanism with respect to its environmental obligations (2), 

                                                 
160    Meshel, P17. 
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Thirdly, the Study was neither conducted independently, nor objective, nor credible 

(3), Fourthly, Respondent failed to carry out required EIA studies (4). 

 

1. Causal link between Claimant’s activities and contamination of Rhea river has 

not been established.  

 

152. The Study concludes that abnormal amounts of graspel, which is a toxic heavy metal 

was released during the exploitation of lindoro.161 However, it should be considered 

that graspel, as one of waste materials resulting from mining, is not limited  to lindoro 

mining activities.162 

 

153. Respondent failed to adduce evidence that abnormal released amounts of graspel was 

the direct result of Claimant’s activities and has thus failed to establish a causal link 

between the two. This issue is of greater relevance since the exploitation of lindoro 

was not the only mining activity taking place in Respondent’s territory.163 Indeed, it 

is hardly difficult to demonstrate that lindoro’s level of mining tailings are attributed 

to other mining activities.  

 

154. Respondent bears the burden to demonstrate that Claimant was non-compliant with 

its environmental activities and that the source of pollution derives from Claimant’s 

activities.  It is well established in international disputes and arbitration that “each 

party has the burden of proving facts in support of its claims.”164 Therefore, the party 

purports to bring forward its position and must bear the burden to prove that its 

assertions hold in fact and in law.165 

                                                 
161    Exhibit 4, P50:L1391-1392. 
162    PO2, P56:¶4:L1537-1540.  
163    PO2, P56:¶4:L1544-1545.  
164    Beharry/Kuritzky, P418.  
165    Gilles/Duggal/Laird, P108.  
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2.  Claimant has complied with its environmental obligations under the Agreement. 

 

155. Since Respondent had no environmental regulatory framework, the Agreement was 

the only basis and instrument for regulating lindoro exploitation’s activities.166 

  

156. Based on the inspections carried out by Ministry of Environmental Affairs in 

September 2015, and based on all other previous inspections carried out by the 

Kronian Minister of Agriculture, Forestry and Land Inspection, Claimant was found 

in full compliance with its environmental obligations under the Agreement. In all 

these years, Claimant’s compliance with the Agreement’s provisions pertaining to the 

upholding of a party’s environmental obligations have been approved by Kronian 

authorities.167 

 

157. As previously stated, the alleged sharp increase of toxic waste in Rhea river since 

2011, reasonably could have been attributed to the activities of other companies 

engaged in mining industry in RoK. 

 

158. KEA passed on 12 June 2015, and the last inspection was carried out on September 

2015 which approved compliance of Claimant’s activities with the Agreement 

regarding disposal activities like other previous inspections. The Decree was issued 

on 7 September 2016. During this period, Respondent has received no notice of non-

compliance with the Agreement or KEA provisions.  

 

159. Kronos legislation does not contain regulations nor guidelines on mining waste 

management.168 However, Claimant had always endeavored to do its best in waste 

                                                 
166    Facts, P33:¶10:L926-930.  
167    Facts, P35:¶19:L981-983.  
168   PO2, P56:¶4:L1540-1541.  



46 

 

management, by dedicating 20% of its staff to the proper disposal of mining tailings 

produced and resulting from the extraction of its lindoro mining activities.169 

 

3. The credibility of the Study is seriously undermined.    

 

160. The Study was conducted by the Federal University of RoK, and funded with a USD 

250,000 grant provided by the Kronian Government.170 

 

161. If Respondent truly aimed at obtaining objective results, it should have requested a 

truly independent research center to carry out a study on the pollution of the Rhea 

river. The funding of a state university to carry scientific research for its government 

is not exactly of an impartial nature.  Therefore, this factor should be taken into 

consideration with high importance when assessing this evidence at hand. 

 

162. Apart from the fact that funding of the Study was granted by the Kronian government 

and thereby evidently jeopardizing the Study’s impartiality, it must also be noted that 

from a technical standpoint, the Study has not uncovered or been able to define the 

source of contamination in Rhea river.  The Study simply concludes that increased 

amount of graspel in the Rhea river is attributable to the exploitation of lindoro.171 As 

a result, the scientific value and merits of the Study is heavily refutable. However, the 

Study cannot identify the source of pollution, it is used as a pretext to cover 

engagement of other mining companies in making environmental damages. 

 

163. Therefore, Claimant cannot reasonably be held liable for the contamination of the 

Rhea river on the basis of a biased Study and which is riddled with uncertainties both 

on a technical and scientific level.  

                                                 
169   Facts, P33:¶11:L928-930.  
170   Facts, P35:¶21:L989-992.  
171   Exhibit 4, P50:L1390-1392.  
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4. Respondent did not perform required EIAs.  

 

164. EIAs are foundations of legal responses to environmental risks and form an essential 

part of sound decision-making process for starting new projects.172 

 

165. Respondent’s domestic law did not predict any EIA studies nor risk assessment 

evaluations at the time of establishing investment opportunities in its territory.173 

Simply put, Respondent has failed to comply with the BIT provisions which oblige 

Parties to take required precautionary measures.  

 

“While no uniform definition of the precautionary principle exists, it is generally 

understood to govern how states should respond in situations of scientific 

uncertainty where there are risks of serious damage.”174 

 

166. Respondent had an obligation to conduct or at least make it obligatory for all potential 

investors to conduct required EIA studies as a precondition to entering to bidding 

process so as to gain a clear picture of potential damages to its environment. The fact 

that Respondent did not pay much attention to this obligation demonstrates its 

concern about economic status of the country and it left discussions surrounding 

environmental degradation on silent mode and in the very far distant background. As 

a result, Respondent cannot reasonably allude to human rights to support its 

assertions. 

 

167. Under general international law, it has widely been accepted that states shall conduct 

required EIA studies for projects which contain uncertainty or risk in their territories. 

                                                 
172    Gruszczynski/Vadi, P169.   
173    PO2, P57:¶10:L1579-1583.  
174    Beharry/Kuritzky, PP419-420.  
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However, scope of EIA and the required methods are various according to 

international awards and scholars.175 

 

168. In the Pulp Mills, the ICJ stated as follow: 

“In view of the court, that is for each state to determine in its domestic legislation 

or in the authorization process for the project, the specific content of the EIA 

required in each case, having regard to the magnitude of the project […].”176 

 

169. Also, in view of investment arbitral awards, EIA is necessary for the implementation 

of projects. In Mafezzini, the tribunal held that conducting EIA is essential for 

sufficient protection of the environment and implementing appropriate environmental 

measures.177 

 

170. In sum, in having failed to carry out required EIAs, Respondent has failed to fulfill 

its environmental obligations.  

 

B. Damages to human health of Kronian people are not result of Claimant’s 

activities.  

 

171. Respondent has alleged that the contamination of the Rhea river has severely 

damaged and disrupted the human health of its people. Whilst, Respondent claims 

additional costs for treatment of its affected population, Claimant submits that, first 

the scientific and medical value of the Study is suspected in nature and is not credible 

(1) and second, the causal link between the Claimant’s exploitation of lindoro and the 

rising incidence of certain specific diseases (CVD and microcephaly) has not been 

established by Respondent (2).  

 

                                                 
175   Gruszczynski/Vadi, P176.  
176   Pulp Mills, ¶205.  
177   Mafezzini, ¶67.  
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1. The Study had been conducted and fully supported by the Respondent’s 

government.  

 

172. Setting aside the fact that Kronian Ministry for Environmental Affairs had funded the 

federal university for conducting this research,178 it should be noted that the Study is 

conducted by the school of environment and climate change that appears to be mostly 

competent in environmental and climate change issues rather than sophisticated 

health and disease matters. Also, result of the Study is not acceptable by Claimant.  

 

173. Suppose that Respondent’s reliance is on a research for the alleged claims and 

unlawful measures against Claimant, that research must have been conducted by an 

independent research center, so that the results will be at least apparently neutral and 

credible.   

 

174. Additionally, the WTO Appellate Body in US- Continued Suspension/ Canada – 

Continued Suspension adopted the view that a panel power determines whether risk 

assessment and studies undertaken by a WTO member is supported by coherent 

reasoning and credible scientific evidence. This was considered as the standard of 

review and scientific evidence to be applied. 179 

 

175. Considering the fact that Kronos is one of the LDCs, Respondent may allege that 

applying to independent research center costs huge amounts of money. However, this 

assertion is highly prejudicial and biased in nature. As Respondent instead willingly  

granted USD 250,000 to the a Kronian federal university.180 Certainly with that kind 

of money, RoK could have afford an independent research center to carry out the 

relevant studies. However, the Kronian government decided to fund a state-owned 

                                                 
178    Facts, P35:¶21:L989-991. 
179    Gruszczynski/Vadi, P155.  
180    Facts, P35:¶21:L989-991.  
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research center so that it could have control over the results of the Study and use them 

to justify its unlawful measures taken against Claimant.  

 

2.  Causal link between increase in CDV and microcephaly was not proved. 

 

176. Assuming that the Study held any evidentiary merit at all, the Study still failed to 

establish a causal link between increase in CVD and microcephaly and the 

exploitation of lindoro.181 

 

177. Although the Study cannot find any other factor other than exploitation of lindoro 

that may have caused sudden increase in CVD over the past six years,182 of relevance 

is the fact that the exploitation of lindoro is not the only mining activities taking place 

in RoK.183 As a result, it is very probable that other mining activities alongside with 

other factors, have caused disruption to the human health of the Kronian people. 

 

178. Additionally, the Study clearly indicates that a lengthier sampling window is required 

in order to confirm that the exploitation of lindoro has led to increase in diseases in 

the RoK.184  

 

179. In sum, Respondent has failed to identify and attribute Claimant’s exploitation of 

lindoro as the source and cause of pollution of the Rhea river and its damages to health 

of the Kronian people.  

 

180. Therefore, the  measures taken against Claimant cannot be backed by human rights 

arguments, for the Claimant has demonstrated that the Study was wholly biased in 

                                                 
181    Exhibit 4, P51:L1406-1407.  
182    Exhibit 4, P51:L1408-1409.  
183    PO2, P56:¶4:L1545-1546. 
184    Exhibit 4, P51:L1414-1415.  
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nature and that in any case, it bears no scientific or evidentiary merit; that shifting 

political attitudes played a key factor in the implementation of the Decree;  that human 

rights arguments cannot be used to justify the Respondent’s position since its decision 

was driven purely out of money and profits; and further that, Respondent did not even 

want to consider alternative approaches before putting a stop to Claimant’s activities.  
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PRAYER FOR RELIEF 

 

 

181. In light of the above submissions, Claimant respectfully requests that this honorable 

Tribunal to order that:  

 

(i) The Tribunal has jurisdiction over the present dispute;  

(ii) Claimant’s claims are admissible;  

(iii) Respondent breached its obligations under Article 7 of the BIT;  

(iv) Respondent breached its obligations under Article 8 of the BIT;  

(v) Claimant is entitled to damages in no less than USD 450,000,000 for losses it sustained 

as a consequence of the Respondent’s blatant violation of the Agreement and the BIT;  

(vi) Respondent’s claim to invoking the police power doctrine to excuse its breach of the 

Ticadia-Kronos BIT are inadmissible.  

 

(vii) Claimant’s entitlement to payment by Respondent consists of pre- and post-award 

interest at a rate to be fixed by the Tribunal; and to  

 

(viii) Grant such further relief as counsel may advise and that the Tribunal deems 

appropriate. 

 

 

Submitted on 17 September 2018 by TEAM ECER 

On behalf of Claimant 

FENOSCADIA LIMITED 


