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STATEMENT OF FACTS 

1. Claimant (Fenoscadia Limited) an enterprise with a worldwide 

reputation for the exploration and exploitation of rare earth metals, won 

a public auction conducted by Respondent (Republic of Kronos)'s 

Government for the acquisition of the rights to exploit an area of 

1,071,000 m² nestled in Respondent’s inner territory (“Site”). 

2. The Site is the only area in Respondent’s territory in which lindoro is 

known to be present, meaning that, until the facts that gave rise to this 

dispute, Claimant was the only company allowed to exploit lindoro in 

Respondent’s territory. 

3. On 1 June 2000, Claimant entered into an agreement with Respondent 

for regulating the rights and obligations of each party in the exploitation 

of lindoro in the Site (“Agreement”). Pursuant to the Agreement, 

Claimant was granted a concession for the rights to exploit the Site for 

eighty years. In return, Claimant had to pass to Respondent 22% of the 

monthly gross revenue relating to the exploitation of lindoro. Prior to 

the execution of the Agreement, Respondent granted Claimant the 

necessary licenses for the exploitation of lindoro, which effectively 

started in August 2008. 

4. The exploitation of lindoro in the Site was thus regulated exclusively by 

the Agreement, which provided for biennial inspections by agents of 

Respondent’s Ministry for Agriculture, Forestry and Land. In all said 

135 inspections, including the latest held in September 2015, Claimant 

has been found in full compliance with its environment-related 

obligations under the Agreement. Moreover, Respondent's Government 

has repeatedly assured, through Presidential statements published on 

Respondent's official website as well as Presidential speeches, that 
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Claimant's investment was welcome and that the lack of a regulatory 

framework for mining activities was not a risk for Claimant's activities. 

5. Claimant’s problems started in October 2014, when a center-left 

political party (“Nationalist Party”) won the Presidential elections for 

the first time in Respondent's history, 155 promising, among other 

things, to fiercely protect Respondent's national industries against 

foreign companies. The Nationalist Party took office on 1 January 

2015, and immediately started a crusade against foreign capital. 

Claimant was one of the five largest foreign companies operating in 

Respondent’s territory. It thus did not take long before Respondent’s 

new Government started to take shots at Claimant 

6. On 12 June 2015, Respondent's Parliament ultimately passed the 2015 

Kronian Environmental Act (“KEA”), a verbatim enactment of the draft 

bill tabled by Respondent’s Government, granting ample powers to 

Respondent’s President to intervene in the conduct of  environmentally 

sensitive businesses. The abnormal speed with which KEA was passed 

prompted an outcry from the opposition parties, whom the Speaker of 

the Kronian House of Representatives – a member of the Nationalist 

Party – had denied the right to conduct public hearings to discuss the 

bill, in violation of Respondent’s Constitution.  

7. On 15 May 2016, the Kronian Federal University published a study 

indicating that the 175 exploitation of lindoro may be a trigger to 

coronary heart disease for the in-site workers as well as for the people 

in the surrounding areas (“Study”). The Study indicated a correlation but 

failed to conclusively confirm a causal link between the exploitation of 

lindoro and the increase of coronary heart diseases in Respondent's 

population since 2009.  
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8. On 7 September 2016, Respondent issued Presidential Decree No. 2424 

(“Decree”) prohibiting exploitation of lindoro in Respondent’s entire 

territory, revoking Claimant’s licenses, and terminating the Agreement 

with no compensation to Claimant.  

9. Despite being the only one with rights to exploit lindoro in Respondent’s 

territory, Claimant was not granted an opportunity to produce evidence 

contradicting the Study prior to the issuance of the Decree. Further, the 

Study was entirely funded by Respondent’s Government. 

10. On 8 September 2016, Claimant filed a motion in Respondent's courts 

seeking to suspend the effects of the Decree on a provisional basis, while 

negotiations with Respondent's government were pending. Claimant did 

not request Respondent's courts to rule on the 195 breaches performed 

by Respondent or on the damages due to Claimant.  

11. On 22 February 2017, after receiving an official and final statement 

from Respondent's government that the Decree would not be revoked, 

Claimant withdrew its motion. At the time of the withdrawal, no 

decision had been rendered yet. 

12. As of the Decree’s issuance, Claimant has been prevented from 

exploiting lindoro in the Site, its sole activity. Furthermore, on 14 

September 2017, tons of lindoro stored in Claimant’s facilities were 

confiscated by Respondent's officials, including those that were already 

prepared for export. Ultimately, due to the sudden cessation of revenues, 

Claimant had no option but to shut down its state-of-the-art facilities 

opened in August 2008. As a consequence, since the Decree, Claimant 

has not been able to honor its contractual obligations with purchasers 

and suppliers, accumulating significant losses over the period. 
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13. In August 2017, a news magazine of the mining sector published a story 

on the creation of a new company resulting of a joint venture between a 

Kronian state-owned company and an enterprise from the Republic of 

Ibi for restating the exploitation of lindoro in the Site by as early as 2019 

– despite the prohibition imposed by the Decree, which remains in force 

but can be reversed at Respondent’s convenience through a Presidential 

Decree.   
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SUMMARY OF ARGUMENTS 

14. The arbitral tribunal has jurisdiction over the claims arising in relation 

to the dispute between Respondent and Claimant as Claimant has an 

investment in Kronos in the form of the LTA. The BIT agreed by 

Kronian and Ticadian government also underlies the involvement of the 

tribunal when the national or company concerned has not submitted the 

dispute for resolution by virtue of domestic court or administrative 

tribunal of the Contracting Party that is the party to the dispute, and that 

six months have elapsed from the date on which the dispute arose, the 

national or company concerned may choose to consent in writing to 

bring the dispute before the arbitration which, as stated in the BIT, shall 

be submitted to the Arbitration Institute of the Stockholm Chamber of 

Commerce and in accordance with its Arbitration Rules. 

15. Claimant filed motion in Respondent's courts seeking to suspend the 

effects of the Decree on a provisional basis, Claimant did not request 

Respondent's courts to rule on the breaches of BIT performed by 

Respondent or on the damages due to Claimant. Even if Respondent 

argued that an attempt to resolve the dispute has been brought before the 

national court, no decision has been rendered by the time Claimant 

withdrew the motion. Thus, Claimant still possesses its right to submit 

for resolution. 

16. Enactment of Presidential Decree No. 2424 is unnecessary and 

unreasonable to revoke Claimant’s license, terminate the Agreement and 

seize the extracted lindoro owned by Claimant without any 

compensation.1 Claimant finds that the Parties still have the solution is 

to renegotiate the agreement to adapt to the new law and policy. What 

                                           
1 Exhibit No.5 – Presidential Decree No.2424. 



MEMORANDUM FOR CLAIMANT | TEAM ERSKINE 

 

6 

 

this entails is that, just like any other investment or property ownership, 

prompt, adequate and sufficient compensation must precede any 

expropriation thereof, be it direct and or indirect. Including any acts that 

bring about the reality of expropriation. Therefore, Claimant’s 

expectation still “rise to the level of legitimacy and reasonableness in 

light of the circumstances”. 
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ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

17. The Arbitral Tribunal has jurisdiction over claims arising in relation to 

the dispute between Respondent and Claimant. This is because Claimant 

has an investment in Kronos in the form of the LTA.2 Further, the 

activities of Claimant in the territory of Respondent is also an investment 

by virtue of arising out of the LTA,3 thereby conferring jurisdiction to 

the tribunal over the dispute. 

18. The BIT agreed by Kronian and Ticadian government also underlies the 

involvement of the tribunal when the national or company concerned 

has not submitted the dispute for resolution by virtue of domestic court 

or administrative tribunal of the Contracting Party that is the party to the 

dispute, and that six months have elapsed from the date on which the 

dispute arose, the national or company concerned may choose to consent 

in writing to bring the dispute before the arbitration which, as stated in 

the BIT, shall be submitted to the Arbitration Institute of the Stockholm 

Chamber of Commerce and in accordance with its Arbitration Rules.4 

1. Claimant meets the requirements of Article 1 of the BIT as an investor 

19. Claimant is a private entity registered under the laws of the Republic of 

Ticadia and has been acknowledged so during the signature of the 

concession agreement with Respondent.5 Article 4 of the BIT states that 

the term “investor of a Contracting Party” means a Contracting Party, 

or a person or an enterprise of a Contracting Party, that seeks to make, 

                                           
2 Request for Arbitration, para. 5. 
3 Ibid. 
4 Notice of Arbitration, para. 2. 
5 Exhibit 2, lines 1280-1283.  
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is making, or has made “an investment” in the other Contracting Party's 

territory.  

20.  In addition, as has been recognized previously by tribunals construing 

similarly-worded provisions, there is urgency to have strict definition of 

what investment is. In Bayindir, the tribunal observed that “[o]n a 

comparative basis, it has been suggested that the reference to “every kind 

of asset” is “[p]ossibly the broadest’ among similar general definitions 

contained in BITs.”6 According to one UNCTAD study, a treaty that 

defines “investment” to include “every kind of asset” suggests that “the 

term embraces everything of economic value, virtually without 

limitation.” 

21. Claimant’s claims arise from Kronos’ obligations as set out in the BIT 

(or the “Treaty”).7 International jurisprudence is clear that the Treaty 

itself, as a lex specialis, is the primary source of law governing the 

dispute. To the extent it is required, customary international law 

supplements and informs the Treaty’s provisions. 

22. The application of the substantive provisions of the Treaty, as lex 

specialis, is incontestable. Bilateral Investment Treaties (BITs) grant 

foreign investors direct access to arbitration so that investors may invoke 

the substantive protections of the BIT, since Claimant is legally 

recognized as foreign investor as it is administered under the law of 

another country, Claimant is subjected to the same right.8 Such 

mechanism holds host States to the independent international standard 

enshrined in the BIT. As explained by the CME tribunal:9  

                                           
6 Bayindir, para. 113. 
7 Article 4 BIT. 
8 Request for Arbitration, lines 101-104. 
9 CME, para. 417  
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A purpose of an international investment treaty is to grant 

arbitral recourse outside the host country’s domestic legal 

system. The clear purpose is to grant independent judicial 

remedies on the basis of an international, accepted legal 

standard in order to protect foreign investments. 

23. The Treaty is to be supplemented by other rules of international law 

since, as the Vienna Convention provides, treaties are “governed by 

international law” and must be interpreted in the light of “any relevant 

rules of international law applicable.”10 Thus, apart from the Treaty, 

applicable rules of international law include customary international law 

as well as the “general principles of law recognized by civilized 

nations” referred to in the Statute of the International Court of Justice.11 

24. With regard to the role of Kronian law as written in the agreement,12 it 

informs the content of Fenoscadia’s rights and obligations within the 

domestic legal and regulatory framework and Respondent’ 

commitments under that same framework, including those which 

Fenoscadia considers to have been violated by Respondent. However, it 

is international law that applies to a dispute under the Treaty; a State 

may not invoke domestic law to excuse or preclude a claim under the 

Treaty.13 Not to mention that Claimant escorted to matter related with 

the applicability of the decree, and not to seek for dispute resolution. As 

explained in the International Law Commission’s Articles on 

Responsibility of States for Intentionally Wrongful Acts: 

The characterization of an act of a State as internationally 

wrongful is governed by international law. Such 

                                           
10 Vienna Convention on the Law of Treaties, Art. 9. 
11 ICJ Statute, Art. 38 
12 Exhibit 2, lines 1331-1332. 
13 Vienna Convention, Art. 27. 
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characterization is not affected by the characterization of 

the same act as lawful by internal law. 14 

25.  The Tribunal must therefore apply the provisions of the Treaty, 

informed and supplemented as necessary by customary international 

law. 

26. For greater certainty, it is understood that an investor seeks to make an 

investment only when the investor has taken concrete steps necessary to 

make the investment,15 thus conforming the status of Claimant with that 

of investor stipulated under the BIT since it is involved in investment 

activities16 (1.1.1), that Claimant contributes to the development of 

Respondent’s economy17 (1.1.2), that the agreement has certain duration 

of performance18 (1.1.3) and that Claimant has participated in the risks19 

(1.1.4). Those criteria conform those rendered before The Salini tribunal 

that constitute the objective definition of the term investment and need 

to be satisfied for something to qualify as an investment.20 

27. The broad definition provided in the BIT evidences that the contracting 

parties intended a very broad meaning for the term investment and 

wanted to cover the widest possible economic activities. Further, the 

objective test of what constitutes an investment was developed in order 

to determine whether an investment has been made for the purpose of 

Article 25 of the ICSID Convention. Thus, at best, the objective test can 

be applied to disputes subject to the ICSID Convention. The present 

                                           
14 ILC Article on State Responsibility, Art. 3. 
15 BIT, lines 1095-1097. 
16 Request for Arbitration, para. 5. 
17 Request for Arbitration, para. 8. 
18 Exhibit 2, lines 1326-1327. 
19 Exhibit 2, lines 1314-1316. 
20 Salini, para. 52. 
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case, however, is not subject to ICSID Convention and thus the only 

requirements that need to be satisfied are those under the BIT. 

1.1. Claimant Involves in Investment Activities 

28. In line with the extensive interpretation of a general definition of 

investments, multiple tribunals consider rights under the commercial 

contracts to be investments under the BIT.21 Similar approach should be 

adopted while interpreting the BIT of the present case. 

29. In the present case, the Agreement constitutes an investment because the 

rights under the Agreement fit the definition in Article 1(d) of the BIT 

as “an interest in an enterprise that entitles the owner thereof to a share 

in the income or profits of the enterprise”22 whereas the Agreement 

requires Claimant to pay to the Republic of Kronos the fees for the 

concession rights calculated as twenty-two percent (22%) of the gross 

monthly revenue the Company receives from the exploitation of lindoro. 

30. The tribunal in White Industries did not consider anything else but the 

BIT and was satisfied with simple statement that  

the [c]ontract also plainly conferred on White a right to 

conduct economic activity for the purpose of sub-

paragraph (iv).23 

31. Furthermore, Article 1(f)(i) of the BIT as a “a concession contract 

involving the presence of an investor’s property in the territory of the 

Contracting Party” fits with the clause of investment in the agreement. 

Claimant is granted the concession right for the exclusive exploitation 

of the contract and that the activities Claimant has conducted in 

Respondent's territory result from a contract entered into with 

                                           
21 White Industries, para. 7.4.7; Bayindir, para. 128; Chevron, para. 211 
22 BIT, lines 1065-1066. 
23 White Industries, para. 7.4.5. 
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Respondent and whose performance required that Claimant constituted 

property in Respondent's territory. 

32. Thus, referring to both the Agreement and the BIT, Claimant has a 

legitimate claim against Respondent based on the sudden termination of 

the contract. 24In particular, the Agreement should have been valid for 

period of eighty years; instead it was terminated after fifteen years, 

which had serious financial consequences that forced Claimant to 

terminate business activity regarding lindoro in Kronos.     

33. In the light of the foregoing, the Agreement is protected by the BIT as it 

constitutes an investment within the meaning of Article 1 of the BIT.25 

1.2. Claimant Made Contribution 

34. Article 3, Section 2 of the BIT stipulates that The Contracting Parties 

shall encourage the creation of jobs in Ticadia through Kronosian 

investments and the creation of jobs in the Kronos through Ticadian 

investments. In the present case, Claimant has supported the creation of 

jobs in Kronos through Ticadian investment. Since the beginning of the 

exploitation of lindoro in the Site, Claimant has engaged with local 

communities as part of its commitment to the development of the area 

surrounding the Site. In addition to having directly contributed to 

furthering Kronian economic development nationwide, Claimant has 

created over two hundred jobs in the communities adjoining the Site. 

Also, Claimant used its technical knowledge, provided the necessary 

equipment and qualified personnel for the exploitation of lindoro, all of 

which amount to contribution. 

                                           
24 Nanteuil, Page 741 
25 Lim/Mercurio, p. 404 
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35. Not only did Claimant help create jobs, it also supported the economy 

of Kronos as acknowledged by the president, whereas The President 

announced that the fees the Government will be receiving for the activity 

conducted by Claimant are crucial for growth of the country’s economy. 

Not only has the income received by the Federal Government grown in 

the past years, but the local communities surrounding Fenoscadia's 

activities have also experienced transformations changing the quality of 

life for everyone involved.26 

36. Moreover, the exploitation of lindoro as an investment activity of 

Claimant contributes to ever-growing revenues of Kronos. The 

investment made by Claimant had enabled a more productive result and 

had grown rapidly. Claimant had become one of the pillars of Kronos’ 

growing economy.27 In the instant case, through the Agreement, 

revenues resulting from the exploitation had always been received by 

Respondent. Thus, by ensuring the transfer of revenue, Claimant has 

acted in good faith. Furthermore, Claimant has improved the life of the 

communities adjoining the exploitation site and thus Claimant has 

fulfilled its obligation as ordered by Article 9, Section 3 of the BIT.28 By 

way of providing jobs, Claimant has big role to increase the economy as 

the population is largely responsible for the economic development of 

any country, by doing so, not only did Claimant act as ordered by the 

Agreement, but also beyond it. To conclude, the conducts of Claimant 

also satisfies the objective definition of the term investment as laid down 

by the Salini tribunal.  

                                           
26 Exhibit 3, lines 1360-1362. 
27 Exhibit 3, lines 1351-1354. 
28 Malbon, p. 496 
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1.3. The Agreement Has Certain Period of Performance 

37. Clause 4 of the Agreement stipulates that: 

 The Agreement and the rights and obligations set forth 

herein shall remain valid and enforceable for eighty (80) 

years, from the date of its execution.29  

38. Thus, it conforms the criteria and Claimant submits that the 80 year 

duration of the Agreement satisfies the requirement of duration. 

1.4. Claimant Has Participated in the Risks 

39. The risk associated with sudden termination of contract by other party 

is an investment risk. In the instant case, Respondent reserves the right 

to terminate the contract citing unsatisfactory performance.30 Thus, 

Claimant undertook the investment risk of unforeseen termination which 

eventually materialized as well. Further, the risk of renegotiation of an 

aspect of the contract is an investment risk commonly found in long term 

contracts. In the instant case, there was a lot of uncertainty over the 

incidence and prevalence of damage upon the environment of the 

surrounding areas and health conditions in the population. Thus, 

Claimant undertook substantial risk of possible need of renegotiation of 

the exploitation. Moreover, if an entity establishes lasting infrastructure 

in the host state, political risk becomes determinative and amounts to 

investment risk.31  

40. In the instant case, Claimant has built lasting infrastructure in Kronos in 

the form of a facility for exploitation of lindoro. In doing so, Claimant 

undertook determinative political risk as the infrastructure is left to the 

                                           
29 Exhibit 2, lines 1326-1327. 
30 Exhibit 2, lines 1314-1316. 
31 Exhibit 4, line 1435. 
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mercy of the government which had chosen to take radical steps by 

expropriating the state-of-the-art facilities opened in August 2008.   

2. Claimant is Resident Company of Ticadia 

41. Claimant is a limited liability company that was incorporated under the 

laws of the Republic of Ticadia in 1993, the facts that in 2012, the 

remaining 35% of Claimant’s share was owned by three Kronian 

nationals, and that the board has comprised of a majority of Kronian 

nationals, doesn’t affect the residential status of the company itself.32 In 

the present case, Ticadia PE, a private equity fund acquiring 65% of 

Claimant’s shares is organized under the law of Ticadia.33  

42. In short to illustrate, same analogy is reflected in following cases: in 

Mendes Kitto J stated:  

...a company A, which by virtue of its voting power in a 

general meeting of company B controls that company, has 

a controlling interest in company C if company B holds the 

majority of votes in the general meeting of company C. 34 

43. Furthermore, Mason J in Kolotex Hosiery  adopted that statement of 

Kitto J and said:  

It is now beyond question that company A has a controlling 

interest in company C if, having control of company B, it 

has the majority voting power in company C by means of 

the votes attaching to its shares in company C and those 

attaching to the shares held in company C by company B. 

It is consistent with this approach to say that a parent 

company has a controlling interest in another company, its 

sub-subsidiary, even though it holds no shares in the sub-

subsidiary, provided that it controls the majority in voting 

                                           
32 Statement of Uncontested Facts, para. 6. 
33 Ibid. 
34 Mendes, para. 162. 
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power in its subsidiary which in turn controls the majority 

voting power in the sub-subsidiary. 35 

44. By analogy, referring to the cases above, there is chain of control from 

one company which has controlling interest upon another company 

based on majority shares owned. Thus, Ticadia PE as a private company 

registered in Ticadia which has majority of Claimant’s share possesses 

controlling interest in Claimant’s company.36 Furthermore, Claimant 

remains incorporated under the laws of Ticadia as all of its business 

management formalities including most meetings of the board, 

analogically put as its central management and control, is carried out in 

Ticadia37 (1.2.1), regardless of the fact that that the decisions of the 

board of directors were favoring its interests in Kronos. In addition, 

place of management where key and management decisions are made is 

in Ticadia (1.2.2). 

2.1. Claimant’s Central Management and Control is Carried Out in 

Ticadia 

45. Even though Kronos is the main focus of the company, as referred to the 

decision of the board of the directors which favored its interest in 

Kronos, Claimant is managed and controlled in Ticadia. Similar rules of 

central management and control as a residency test applied in many 

jurisdictions such as Hongkong, UK, Canada, India and Australia. 

46. In a much-anticipated decision, a unanimous Supreme Court of Canada 

in Fundy Settlement (more commonly known as the “Garron” case) 

upheld the decisions of the Tax Court of Canada and the Federal Court 

of Appeal and confirmed that the residency of trusts for income tax 

                                           
35 Kolotex Hosiery, para. 78. 
36 Procedural Order No. 2, line 1520. 
37 Statement of Uncontested Facts, lines 933-934. 
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purposes must be decided in accordance with the “central management 

and control” test.38 

47. It was stated in the Departmental Interpretation and Practice Notes 

No.44 (Revised) by the Inland Revenue Department of Hong Kong that:  

The concept of “normally managed or controlled in Hong 

Kong”, as compared to that of “central management and 

control” established in common law, has a broader 

meaning as it does not require that both management and 

control be exercised in Hong Kong. “Management”, in this 

context, refers to management of daily business operations, 

or implementation of the decisions made by top 

management, etc. “Control”, on the other hand, refers to 

control of the whole business at the top level, including 

formulating the central policy of the business, making 

strategic policies of the company, choosing business 

financing, evaluating business performance, etc. The board 

of directors usually exercises “control”. In other words, if 

the business of the company is normally managed or 

controlled in Hong Kong, including the management of its 

daily business operations, or the implementation of the 

decisions made by top management, or the making of top-

level policies, in Hong Kong, the company will be 

considered to be a resident of Hong Kong. The 

“management” or “control” of a company may, of course, 

be conducted in more than one place. However, so long as 

a company is normally managed or controlled in Hong 

Kong, it will be considered to be a resident of Hong Kong. 

If the Hong Kong branch of an overseas bank is managed 

in Hong Kong, the bank will be regarded as a resident of 

Hong Kong.39 

48. While the term “normally managed or controlled” has a broader 

meaning than that of “central management and control”, in principle, a 

company will only be a resident of the place in which it actually 

                                           
38 Fundy Settlement, p. 523, para. 8. 
39 DIPNs, p. 9, para. 27. 
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exercises its business operations or control. The conclusion is wholly 

one of fact.40 

49. In Addition, following Bywater, “central management and control” is 

the control and direction of a company's operations. The key element is 

the making of high-level decisions that set the company's general 

policies and determine the direction of its operations and the type of 

transactions it will enter. Under Australia’s rule, Section 6(1) of 

the Income Tax Assessment Act 1936 states that a company will be a 

resident of Australia for taxation purposes if (relevantly) it is not 

incorporated in Australia, but it  

carries on business in Australia, and has either, its central 

management and control in Australia, or its voting power 

controlled by shareholders who are residents of Australia.  

50. The High Court held that, as a matter of long-established principle, the 

residence of a company is first and last a question of fact and degree to 

be answered according to where the central management and control of 

the company actually abides. The control and direction of a company is 

different from the day-to-day conduct and management of its activities 

and operations. The conduct of the company's day-to-day activities and 

operations is not an act of central management and control. Nor is 

managing those activities under the authority and supervision of higher 

level managers or controllers. Merely because a person is a majority 

shareholder or has the power to appoint those who control and direct a 

company's operations, does not, by itself mean the person controls and 

directs a company's operations and activities.41 

                                           
40 Ibid, para. 28. 
41 Draft Tax Ruling TR 2017/D2 
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51. Referring to the ruling above, and contrary to Respondent’s argument, 

the conduct of Claimant’s day-to-day activities and operations which 

focus on Kronos, is not an act of central management and control. 

Indeed, the decisions of the board of directors and administrative 

management of Claimant, which mostly take place in Ticadia, is an act 

of central management and control, which is in line with the ruling of 

Bywater where appointing company officers and agents and granting 

them power to carry on the company's business (and the revocation of 

such appointments and powers) is part of such acts.42 

2.2. Claimant’s Place of Effective Management is in Ticadia 

52. Place of Effective Management (PoEM) has been defined in the Service 

Tax Amandment in finance bill of India to mean a place where the key 

management and commercial decisions that are necessary for the 

conduct of the business of an entity as a whole are made. Accordingly, 

it is also place where the management or board of directors exercise 

substantial influence in the decision making of the company, thus it 

could be assumed that the “central administration”, i.e. “head office” 

coincides with the “place of effective management.”43 Consequently, if 

the registered office were transferred together with the head office, this 

transfer would also imply the transfer of the tax residence by virtue of 

Art. 4 of the double tax conventions based on the OECD model. The 

exercise of the freedom of primary establishment would in this case 

coincide with the transfer of the tax residence under the “place of 

effective management criteria”. The same outcome would also occur, in 

light of the National Grid, in the case of transfer of the head office alone, 

                                           
42 Bywater, para. 41. 
43 Baumgartner, Page 123; Schreuer, para. 864; Compagnie, p. 14 
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only when this transfer is permitted by the national laws of the country 

of origin -which is not the case in the recent case.44 

53. Under the rules applied in Hongkong, the term “Place of Effective 

Management” refers to the place where key management and strategic 

decisions that are necessary for the conduct of the company’s business 

are in substance made. Under normal circumstances, it is the place where 

the most senior persons of a company formulate the direction and work 

plans of the company. A company can have only one place of effective 

management at any one time.45 

54. The nature of a company's activities and business define which acts and 

decisions are an exercise of place of effective management of that 

company.46 For example, where a company is a special purpose vehicle 

set up to conduct only two transactions - to buy and sell an asset - the 

decisions to buy and sell will be the only activities relevant to central 

management and control.47 For a company carrying on an ongoing 

business of mining and selling diamonds, the relevant decisions include 

determining policies on the operation and development of mines, and 

the sale of the mined diamonds.48 In the present case, meetings of the 

board of directors which decide substantive and important decisions for 

the company are mostly held in Ticadia as part of all of Claimant’s 

management formalities. Regardless of the fact that board has comprised 

of a majority of Kronian national for the past five years. 

                                           
44 National Grid, para.  180 
45 DIPNs, p. 9, para. 30. 
46 Bywater, paras. 85, 125; Waterloo; North Australian Pastoral; Wood v. Holden. 
47 Wood, para. 26. 
48 De Beers, para. 213. 
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55. Under India’s rule, in Subbayya Chettiar,49 the Supreme Court observed 

that the “Control and Management” test carries the same meaning as the 

test of central management and control (‘common law test’) laid down 

by the House of Lords in De Beers Consolidated Mines Ltd. v. Howe 

(‘De Beers’).50 The facts were as follows, De Beers Consolidated Mines 

Limited had been incorporated in the Colony of the Cape of Good Hope 

(now part of South Africa) where the actual mining activities were 

undertaken. On the other hand, the board meetings took place in 

Kimberley (South Africa) and London. A majority of the directors were 

residing in London. It was held that in the context of companies, one had 

to investigate where a company really keeps house and does business or 

where its central management and control abides.51 The company was 

considered to be resident in London as all important matters, such as, 

negotiation of contracts, policy decisions on disposal of diamonds and 

other assets, application of profits, appointment of directors were taken 

up there.52 

56. It is apparent that the situs of real business was interpreted neither as the 

place of the operations nor as where the profit making activities were 

carried out. It was understood to be the place where the management 

decisions were made. There appears to be a colonial sub-text to how this 

test emerged. This can be illustrated through a situation similar to De 

Beers53 that arose in Calcutta Jute Mills.54 India did not charge high 

                                           
49 Subbayya Chettiar, para. 7. 
50 De Beers, para. 455. 
51 Ibid, para. 458. 
52 Ibid, para. 459. 
53 Ibid. 
54 Calcutta Jute Mills, para. 83. 
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taxes from British firms operating in India as the nation was under the 

British rule. Yet British ruling was contradictory to that of India.55 

57. In the present case, even if Claimant’s facility in Kronos has 

independent board, yet any responsibility is taken by Claimant’s head 

office which is registered in Ticadia. This is also reflected in Unit 

Construction56 whereas it had been noted that though the subsidiary had 

independent boards empowered to make decisions under the 

constitutional documents, due to trading difficulties the board of 

directors of the subsidiaries had been standing aside. All matters of real 

importance were in fact being made by the parent company’s board. As 

the powers of the subsidiary’s boards had been usurped, the corporate 

veil was pierced to reveal that the actual management was in the hands 

of the parent company’s directors. 

B. CLAIMANT’S CLAIMS ARE ADMISSIBLE BEFORE THE 

ARBITRAL TRIBUNAL IN VIEW OF THE LAWSUIT FILED 

BEFORE THE DOMESTIC COURTS OF RESPONDENT 

1. No Attempt of Dispute Resolution has been brought by Claimant 

Before the National Court 

58. Claimant filed motion in Respondent's courts seeking to suspend the 

effects of the Decree on a provisional basis, Claimant did not request 

Respondent's courts to rule on the breaches of BIT performed by 

Respondent or on the damages due to Claimant. Even if Respondent 

argued that an attempt to resolve the dispute has been brought before the 

national court, no decision has been rendered by the time Claimant 

                                           
55 Miller and Oats, paras. 67-68. 
56 Unit Construction, para. 351. 
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withdrew the motion. Thus, Claimant still possesses its right to submit 

for resolution. 

59. Furthermore, by signing the BIT, Respondent made a general binding 

offer to investors from Ticadia to submit to the jurisdiction of an 

international arbitration tribunal as one of the legal efforts for resolution 

if there is ever a dispute regarding their investments. The BIT conditions 

the jurisdiction of future tribunals by previous failed attempt to create 

an amicable resolution; arbitration is thus reserved for cases where 

negotiations fail. In the present case, as Claimant did not escort the claim 

through national court of Kronos, which ultimately leave Claimant with 

only one alternative, thus satisfaction of this condition is undisputed; as 

the negotiations failed on 22 February 2017. 

60. In an attempt to escape its liability under international law, Respondent 

argues that the specific forum choice clause contained in the Agreement 

prevents the Tribunal from asserting jurisdiction in the present case 

since it argues that the matter has been submitted before the national 

court. Nevertheless, the alleged collision is not present because a claim 

upon suspension of the effect of the Decree is distinct from a claim under 

a BIT. 

61. For claims to be identical and inseparable into contract and treaty claims 

for the purposes of jurisdictional conclusions, they must concern the 

same object, causes of action and involve the same parties. Otherwise 

there are no grounds for objections to jurisdiction of the Tribunal. 

62. Furthermore, tribunals have concluded that even if there had been or 

there currently was a recourse to another forum for breach of an 

underlying contract, it would not have prevented submission of the 
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treaty claims to investment arbitration.57 Even the fact that an amount 

claimed under the treaty is the same as the amount that was claimed 

under the contract does not affect a self-standing right of an investor to 

pursue remedy under the BIT. 

2. Filling a motion to the Court could not commence a lawsuit 

proceeding 

63. According to Black’s Law Dictionary 2nd Edition,  

in civil practice, in those states having a Code of Civil 

Procedure, the complaint is the first or initiatory pleading 

on the part of the plaintiff in a civil action. It corresponds 

to the declaration in the common-law practice.58  

64. The complaint shall contain: (1) The title of the cause, specifying the 

name of the court in which the action is brought, the name of the county 

in which the trial is required to be had and the names of the parties to 

the “action, plaintiff and defendant”. (2) A plain and concise statement 

of the facts constitution a cause of action, without unnecessary 

repetition: and each material allegation shall be distinctly numbered. (3) 

A demand of the relief to which the plaintiff supposes himself entitled. 

If the recovery of money be demanded, the amount thereof must be 

stated. Code N. C. 1883 (233). According to Principle 10 (1) 

ALI/UNIDROIT Principles of Transnational  

65. Civil Procedure which is adopted by UNIDROIT Governing Council in 

2004: “The proceeding should be initiated through the claim or claims 

of the plaintiff”59. This definition of lawsuit commencement is 

                                           
57 McLachlan et. al, p. 239 
58 Black’s Law Dictionary 2nd Edition, St. Paul, Minn.: West Publishing, 1910. Code N. Y (141); p.233, Sharon 

v. Sharon, 67 Cal. 185, 7, Pac. 456; Railroad Co. v. Young, 154 Ind. 24, 55 N. E 853; McMath v. Parsons, 26 

Minn. 246, 2 N. W. 703. 
59 ALI/UNIDROIT Principles of Transnational Civil Procedure, Principle 10, May 2004. 
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recognized in almost jurisdictions, such as Rule 3 of Federal Rules of 

Civil Procedure 2017 that govern civil litigation in United States courts 

provide that a civil action is commenced with the filing or service of a 

pleading called a complaint; or “a civil action is commenced by filing a 

complaint with the court” according to Rule 3 of Justice Court Rules of 

Civil Procedure adopted by the Supreme court of Nevada 1982. 

66. In the Answer to request for arbitration, section 5, Respondent argued 

that Claimant filed a “complaint” before Respondent’s court. In fact, 

Claimant only filed a “motion” in Respondent's courts seeking to 

suspend the effects of the Decree.  

67. Indeed, a motion, as the definition in Rule 7 Federal Rules of Civil 

Procedure 2017 United States, in general, is “a request for a court 

order”60 which must be in writing, state with particularity the grounds 

for seeking order and state the relief sought. In practice, an occasional 

application to a court by the parties or their counsel, in order to obtain 

some rule or order, which becomes necessary either in the progress of a 

cause, or summarily and wholly unconnected with plenary 

proceedings61. The legal motions can be motions to dismiss, motion for 

decree, motion for judgement, motion to set aside judgement, etc. 

Different motions are used at different points in a trial, including before 

the trial begins, during it, and after a verdict has been delivered, but all 

after the complaint is filed. Following the Rule 4 of Nevadan Justice 

Court Rules of Civil Procedure, if a service of the summons and 

complaint is not made upon a defendant within 120 days after the filing 

of the complaint, the action shall be dismissed as to that defendant 

                                           
60 Rule 7, b (1) Title III, Federal Rules of Civil Procedure 2017, United States. 
61 Black’s Law Dictionary, p.795. 
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without prejudice upon the court’s own initiative with notice to such 

party or upon motion (the motion of dismiss). Addition, in the Court of 

Chancery, Superior Court, and Court of Common Pleas of United 

Kingdom, a defendant may respond to the complaint with an answer or 

a motion instead62. This process is tested in case of Leoncio Solidad63 

Leoncio Solidad brought complaint before the Municipal Court of 

Manila to recover the unpaid rentals on certain leased premises at the 

rate of P180.00 a month and praying that Paulo Mamañgun be ordered 

to vacate and surrender said premises to plaintiff.  On November 25, 

1958, Defendant filed a motion to dismiss alleging that the court has no 

jurisdiction over the case because there is no allegation in the complaint 

that he was illegally withholding the possession of the property even if 

there is a request in the prayer that he be ordered to vacate the premises 

and restore its possession to plaintiff, the amount to be recovered being 

more than P2,000.00.  

68. This is apparent that a motion requires courts to make ruling or take 

some action in case that lawsuit is already opened i.e. after submitting 

the complaint to the Court by Claimant. In this present case, Claimant 

immediately filed a motion to Federal Court of Host State without 

claiming a complaint, i.e. Claimant did not satisfy the process conditions 

of bringing a lawsuit to the court, that also might be considered as 

Claimant did not pursue a claim against Respondent before 

Respondent’s court. Hence, Claimant obviously possesses the right to 

                                           
62 The Delaware Court of Chancery Rules, Rule 12(a); The Delaware Superior Court Civil Rules of Civil 

Procedure, Rule 12 (a); The Delaware Court of Common Pleas Civil Rules, Rule 12 (a) 
63 Republic of the Philippines, Supreme Court, Leoncio Solidad vs. Paulo Mamañgun. G.R. No. L-17983, May 

30, 1963.  
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make choice to submit dispute resolution to arbitration in accordance 

with Article 11 BIT.  

69. In addition, Principle 10.3 ALI/UNIDROIT stipulates that the scope of 

the proceeding is determined by the claims and defenses of the parties 

in the pleadings, including amendments. This Principle require the 

parties to provide details of fact and law in their contentions as well as 

compatible with the fact of present case. As Claimant mentioned above, 

Claimant filed motion in Respondent's courts seeking to suspend the 

effects of the Decree on a provisional basis, Claimant did not request 

Respondent's courts to rule on the breaches of BIT performed by 

Respondent or on the damages due to Claimant. 

3. Claimant was filling motion at the same time with negotiation 

70. According to the Article 11, Section 2 and 3 of the BIT, in the event of 

an investment dispute, the parties to the dispute should initially seek a 

resolution through consultation and negotiation, if the dispute cannot be 

settled amicably, the national or company concerned may choose to 

submit the dispute for resolution: to the courts of the Party or to the 

binding arbitration under Arbitration Institute of the Stockholm 

Chamber of Commerce if the party has not submitted the dispute for 

resolution to the courts. Thus, the process to resolve the dispute should 

be understood in steps: After the failure of negotiation, the state or 

company concerned may choose to submit the dispute to the Courts of 

the party of to the Arbitration. 

71. Claimant filed a motion in Respondent’s courts seeking to suspend the 

effects of the Decree 2424, while negotiations with Respondent’s 

government were pending. This action could be understood that 

Claimant is sending the requirement for negotiation at the same time 



MEMORANDUM FOR CLAIMANT | TEAM ERSKINE 

 

28 

 

with filing the motion to Respondent’s court. In the present case, on 22 

February 2017, Claimant withdrew its motion and no decision from 

negotiation had been rendered yet, as the negotiation failed on this day. 

According to the time of filling motion to Kronos’s Federal Court by 

Claimant and time of negotiation between parties, there were apparently 

happening at the same time. Thus, attempt of seeking to suspend the 

effects of the Decree by filling motion from Claimant to Respondent’s 

court is not contradict to the conditions of time pursuant to Article 11 of 

the BIT.  

C. THE ENACTMENT OF PRESIDENTIAL DECREE NO.2424, ITS 

IMPLEMENTATION AND OTHER RELATED ACTS AMOUNT TO 

EXPROPRIATION OF CLAIMANT’S INVESTMENT IN VIOLATION 

OF THE BIT 

1. Creeping expropriation 

72. Enactment of PD 2424 and its implementation formed part of a series of 

events, brought about by Respondent, that had the effect of depriving 

Claimant of ownership and control of its investment within Respondent’s 

territory. We submit, valiantly so, that Respondent’s actions went 

contrary to provisions of the BIT. International investment law recognises 

that expropriation does not always result from a single act of state. An 

investment can be taken gradually, by measures eventually culminating 

in expropriation. This situation is known as creeping expropriation.   

73. In Tecmed64, the ICSID defined creeping expropriation stating,  

This type of expropriation does not necessarily take place 

gradually or stealthily — the term “creeping” refers only 

to a type of indirect expropriation — and may be carried 

                                           
64 Tecmed, para 1 



MEMORANDUM FOR CLAIMANT | TEAM ERSKINE 

 

29 

 

out through a single action through a series of actions in a 

through a single action, through a series of actions in a 

short period of time or through simultaneous actions. 

Therefore, a difference should be made between creeping 

expropriation and expropriation and de facto 

expropriation although they are expropriation, although 

they are usually included within the broader concept of 

“indirect expropriation” and although both expropriation 

methods may take place by means of a broad number of 

actions that may take place by means of a broad number of 

actions that have to be examined on a case-by-case basis 

to conclude if one of such expropriation methods has taken 

place. 

74. Additionally, the Canadian 2004 model BIT, annexure B 13(1)65 on the 

clarification of indirect expropriation provides as follows,   

“The Parties confirm their shared understanding that:  

a) Indirect expropriation results from a measure or series of 

measures of a Party that measure or series of measures of a 

Party that have an effect equivalent to direct expropriation 

without formal transfer of title or expropriation without 

formal transfer of title or outright seizure;  

b) The determination of whether a measure or series of a Party 

constitute an indirect expropriation requires a case-by-case, 

fact-based inquiry that considers among other factors: 

inquiry that considers, among other factors:   

i) the economic impact of the measure or series of measures, 

although the sole fact that a measure or series of measures of 

a Party has a diverse effect on the economic value of an 

                                           
65Canadian 2004 model BIT, annexure B 13(1)   
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investment does not establish that an indirect expropriation 

has occurred;  

ii)  the extent to which the measure or series of measures 

interfere with distinct, reasonable investment backed 

expectations; and 

iii) the character of the measure or series of measures; 

c) Except in rare circumstances, such as when a measure or 

series of measures are so severe in the light of their purpose 

that they severe in the light of their purpose that they cannot 

be reasonably viewed as having been adopted and applied in 

good faith non adopted and applied in good faith, non - 

discriminatory measures of a Party that are designed and 

applied to protect legitimate public welfare objectives, such 

as health, safety and the environment, do not constitute 

indirect expropriation.” 

75. In Rumeli66, it was held that,  

[ … ] this was a case of ‘creeping’ expropriation, instigated 

by the decision of the Investment Committee which was 

then collusive and improperly communicated to Telcom 

Invest and its shareholders before Claimants were made 

aware of it, and which proceeded via a series of court 

decisions culminating in proceeded via a series of court 

decisions, culminating in the final decision of the 

Presidium of the Supreme Court. The decision of the 

Investment Committee was moreover unfair and 

inequitable, as the Tribunal has found. 

76. From the foregoing, it is critical to demonstrate the extent to which the 

measures taken have deprive the owner of the attributes of ownership. 

                                           
66 Rumeli, para. 708. 
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Claimant’s right to enjoy the benefits of its investment was completely 

extinguished, evidenced by its inability to meet commercial contractual 

obligations.67 

2. Expropriation Test 

77. Generally, international law imposes limitations on a state’s right to 

expropriate private property. Emphasis is placed on the process that 

brings about the effect of taking property through staged measures, 

rather than any formal decree, this is because the formal decree merely 

ratified the status quo.   

78. The BIT provides that the contracting parties still maintain their 

sovereignty over their respective territories by defining the 

circumstances in which an investment could be expropriated. 

Respondent went against the BIT by expropriating without 

compensating Claimant at fair market value at the time of expropriation.  

79. Article768 of the BIT provides,  

EXPROPRIATION  

1. Neither Contracting Party shall nationalize or 

expropriate a covered investment either directly or 

indirectly through measures having an effect equivalent to 

nationalization or expropriation except for a public 

purpose, in accordance with due process of law, in a 

nondiscriminatory manner and on payment of due 

compensation in accordance with paragraphs 2 and 3 

below.  

2. The compensation referred to in the preceding 

paragraph must be equivalent to the fair market value of 

the expropriated investment immediately before the 

expropriation took place.  Valuation criteria shall include 

going concern value, asset value including declared tax 

                                           
67 Statement of Uncontested Facts paragraph 24 line 1012 
68 BIT, article 7 line 1158 
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value of tangible property, and other criteria, as 

appropriate, to determine fair market value.  

3. Compensation shall be paid without delay and shall be 

fully realizable and freely transferable. Compensation 

shall be paid in a freely convertible currency and shall 

include interest at a commercially reasonable rate for that 

currency from the date of expropriation until date of 

payment.  

80. The two contracting parties, recognizing the reality that state regulation 

is necessarily an unopposable and or an absolute right of the state, bound 

themselves to a well ordained principle of International law. The BIT69 

espousing the Hull70 formula, imposes an obligation upon the state 

expropriating an investment to remedy the injustice that comes with 

expropriation, by compensating the investor at fair market value without 

delay, compensation must be fully realizable and freely transferable. 

Moreover, interest at commercially reasonable rates in the currency 

compensation is to be paid from the date of expropriation until the date 

of payment.71 

81. The BIT72 set a test for valid expropriation. Circumstances in which a 

state could legitimately expropriate a property. In order to legally 

expropriate, there has to be a clear public purpose, the expropriation 

must be done in accordance with the due process of the law, in a non – 

discriminatory manner and after the payment of due compensation. 

Respondent’s actions fell short of the required standard as set by the 

                                           
69 Ibid  
70 Hull formula: “no government is entitled to expropriate private property, for whatever purpose, without 

provision for prompt, adequate and effective payment therefore” or merely “appropriate” compensation UN 

GA Res 1803 (XVII) 1962 and 3171 (XXVIII) 1973 
71 BIT, article 7(3)  
72  BIT, article 7(1) 
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BIT. Factually, Respondent’s actions violated numerous articles of the 

BIT.  

3. Expropriation vs Breach of contract 

82. The course of action undertaken by Respondent, was expropriatory in 

nature and must be distinguished from an ordinary breach of contract, 

where no international liability attaches.  In the Impregilo73 case, it was 

held,  

[i]n order that the alleged breach of contract may 

constitute a violation of the BIT, it must be the result of 

conduct going beyond that which the result of behavior 

going beyond that which an ordinary contracting party 

could adopt. Only the State in the exercise of its sovereign 

the State in the exercise of its sovereign authority 

(“puissance publique”), and not as a contracting party, 

may breach the obligations assumed under the BIT. 

83. Respondent’s actions did as a matter of fact, occasion upon Claimant a 

reality whereby it was deprived of fundament ownership and control 

rights of its investment. This breach of the BIT was done by Respondent 

acting as a sovereign and not just as a mere party to a contract. Acts of 

Respondent, in this case, must bear liability.  

84. The BIT had a “public purpose” requirement, so that any expropriatory 

measures taken, had to satisfy this standard. This requirement was not 

met by Respondent, and if so we submit that it was merely a matter of 

form rather than substance. The prerequisite to compensate was never, 

up to this day been met.    

                                           
73 Impregilo, para. 260. 
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4. Public Purpose vs Sole effects 

85. Consistent with the notion of territorial sovereignty, the classical rules 

of International law have accepted the host state’s right to expropriate 

alien property in principle. This right is so fundamental that even 

modern treaties respect this position. Therefore, when the state 

expropriates a protected investment for whatever reason the 

international law requirement to compensate the said investments 

remains. In the Santa Elena74 case, it was held that “expropriatory 

measures – no matter how laudable and beneficial to society as a whole, 

are similar are in this respect, to any other expropriatory measures that 

a state may take in order to implement its policies: where property is 

expropriated, even for environmental purposes, whether domestic or 

international, the state’s obligation to pay compensation remains.” 

86. Additionally, arbitral tribunals in looking to establish whether or not an 

action or series of actions is tantamount to expropriation, an analysis of 

the reality of their impact is crucial.  

87. In Tippetts75, it was held that: 

 While assumption of control over property by a 

government does not automatically and immediately justify 

a conclusion that the property has been taken by the 

government, thus requiring compensation under 

international law, such a conclusion is warranted 

whenever events demonstrate that the owner was deprived 

of fundamental rights of ownership and it appears that this 

deprivation is not merely ephemeral. The intent of the 

government is less important than the effects of the 

measures on the owner, and the form of the measures of 

                                           
74 Compañia del Desarrollo de Santa Elena, S.A. v. Republic of Costa Rica, Award, 17 February 2000 
75 Tippetts, para 6 
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control or interference is less important than the reality of 

their impact. 

88. In line with this rule, given the present case the intention of Respondent 

does not absorb it of the attaching liability, compensation is due to 

Claimant.  

89. The BIT76 imposed a public purpose requirement upon Respondent to 

justify the expropriation or taking of an investment whereas the 

requirement may have been met, it was done in a discriminatory manner, 

with measures taken to target Claimant only, with a violation of the due 

process both in terms of procedure required to legally pass the regulation 

and the due process owed to Claimant to seek justice, lastly 

compensation was never paid.  

5. Non – discrimination  

90. Tribunals have suggested that the discriminatory intent of a 

governmental action maybe relevant so as to establish whether such 

action constitutes indirect expropriation.  

91. The US restatement provides,  

An expropriation “that singles out aliens generally or 

aliens of aliens generally, or aliens of a particular 

nationality, or particular aliens, would violate 

international law. 77 

92. In the Amoco case, the tribunal stated that:  

The Tribunal finds it difficult, in the absence of any other 

evidence, to draw the conclusion that the expropriation of 

a concern was discriminatory the expropriation of a 

concern was discriminatory only from the fact that another 

concern in the same economic branch was not 

                                           
76 BIT, article 7(1) 
77 US Restatement, para. 712, Comment f 
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expropriated. Reasons specific to the non-expropriated 

enterprise, or to the expropriated one, or to both, may 

justify such a difference in treatment. 78 

93. Claimant was actively discriminated against. Respondent’s conduct was 

highly prejudicial against Claimant. Respondent’s conduct should be 

looked at wholly, not just the enactment of the decree but also the acts 

preceding and acts after the fact. There is simply no justifiable cause for 

such treatment. The president’s statement of 22.02.2017 where the 

‘negligent foreigners conduct was the main theme’ coupled with the 

later global mining publication demonstrate that Respondent simply 

wanted to expropriate without compensation.  

6. Due process  

94. Due process is defined as the right of an investor of a contracting party 

which claims to be affected by expropriation by the other contracting 

party to prompt review of its case including violation of its investment 

and the payment of compensation. 79 

95. In ADC it was held that,  

Some basic legal mechanisms, such as reasonable advance 

notice, a fair hearing and an unbiased and impartial 

adjudicator to assess the actions in dispute, are expected to 

be readily available and accessible to the investor to make 

such legal procedure meaningful. In general, the legal 

procedure must be of a nature to grant an affected investor 

a reasonable chance within a reasonable time to claim its 

legitimate rights and have its claims heard. If no legal 

procedure of such have its claims heard. If no legal 

procedure of such nature exists at all, the argument that 

“the actions are taken under due process of law” rings 

hollow. 

                                           
78 Amoco, para.142. 
79 Austria/Georgia BIT, Article 5(3). 
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96. Claimant was denied due process of the law contrary to the BIT. 

Respondent’s outright and public refusal to grant Claimant its day in 

court is prime evidence. Further, the parties had a transparency80 clause 

in the BIT that was meant to hold both parties to a higher standard. By 

including article 8 in the BIT, the parties clearly intended to not only 

guarantee due process but also offer opportunities to consult, negotiate 

before laws that would affect the investment were passed. The clause 

was designed to ensure the free flow of information. It obliged 

Respondent to promptly publish or make available any laws, regulation, 

procedures to Claimant if they would affect the investment.  

97. Claimant was afforded no such opportunity, to this date Respondent has 

willfully, carelessly, negligently refused to honour the obligations set in 

the BIT. Its conduct was a far cry from the reasonable minimum 

expectation.  

7. Respondent violated the Minimum Standard of Treatment under the 

Article 6 of the Ticadia-Kronos BIT. 

98. The Article 6 of the BIT states that:  

Each Contracting Party shall accord to a covered 

investment treatment in accordance with the customary 

international law minimum standard of treatment of aliens, 

including fair and equitable treatment and full protection 

and security.   

99. Under customary law, foreign investors are entitled to a certain level of 

treatment, and any treatment which falls short of this level, gives rise to 

responsibility on the part of the State.81  

                                           
80 ADC, para. 435. 
81 OECD - FET, p.8. 
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100. It is widely accepted that the protection of the investor’s legitimate 

expectation is a key element of the fair and equitable treatment (FET) 

standard.  

101. In Saluka, the tribunal stated that: 

The standard of ‘fair and equitable treatment’ is […] 

closely tied to the notion of legitimate expectations which 

is the dominant element of that standard. 82 

102. In Tecmed, it was held that: 

The Arbitral Tribunal considers that this provision of the 

Agreement, in light of the good faith principle established 

by international law, requires the Contracting Parties to 

provide to international investments treatment that does 

not affect the basic expectations that were taken into 

account by the foreign investor to make the investment.83 

103. Defeating investors’ legitimate expectation could constitute a violation 

of the standard.84 In the present case, Claimant has legitimate 

expectation that Respondent will maintain a stable legal framework in 

the duration of the concession agreement (1) yet such expectation was 

frustrated by Respondent’s enactment and implementation of the Decree 

No.2424 and other related acts (2) and Respondent’s conduct cannot be 

justified as bona fide regulation within its policy power and right to 

regulate (3) 

                                           
82 Saluka, para.264  
83 Tecmed, para. 154 
84 UNCITAD – FET, p.62. 
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7.1. Claimant has legitimate expectation that Respondent will 

maintain a stable legal framework in the duration of the concession 

agreement. 

104. Under the FET standard, foreign investors expect the host States’ legal 

environment stay stable. In OEPC, the tribunal even stated that “the 

stability of legal and business framework is an essential element of fair 

and equitable treatment”85. This statement was trusted by the tribunal of 

Saluka86 Claimant’s expectation for a stable legal framework is 

reasonable and legitimate at the time when it makes the investment, 

given the fact that Respondent has made specific representations which 

Claimant relied on. 

105. Under the pressure to liberalize the exploitation of lindoro, the 

Government of Kronos conducted a public auction open to foreigner to 

seek an operator to exploit the metal. The State was ready for a long-

term agreement with a foreign investor. This indicated that the legal 

framework would not be altered to have adverse effect on the concerned 

investment. 

106. The President of Respondent publicly announced that Claimant would 

have Respondent’s “full support to increase the efficiency of its 

activities”87 and this is not the only time Respondent made commitment 

to support Claimant’s activities. Respondent acknowledged that the 

investment made by Claimant is crucial for the growth of its economy88 

and it has received ever-growing revenues from the exploitation of 

lindoro89, thus Respondent assure its support in making this profitable 

                                           
85 OEPCpara. 183 
86 Saluka, para.302. 
87 Exhibit No.3, line.1348. 
88 Exhibit No.3, line 1345. 
89 Exhibit No.3, line 1351. 
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relationship even more fruitful for both sides90. This indicated that the 

investment would not be adversely affected by any Respondent’s 

conducts as it is crucially profitable for Respondent’s economy.  

107. Furthermore, at the time when Claimant decided to transfer and 

concentrate all its mining activities and resources in Kronos91, 

Respondent’s Government strongly supported Claimant in such 

decision92. Until the Nationalist Party took office in January 2015, 

Respondent’s Government had publicly assured both through 

Presidential statements published on Respondent’s official website and 

Presidential speeches that the lack of a specific regulatory framework 

for mining activities was not a risk for Claimant’s activities.Such 

statements made by Respondent’s President gave rise and affirmed 

Claimant’s legitimate expectation in a long-term relationship fully 

supported by a stable legal framework.  

108. It is important to mention that Claimant was aware of the general 

regulatory environment in Kronos and Claimant’s expectation is 

balanced against legitimate regulatory activities of Kronos.  

109. It was publicly known that at the time lindoro was found and when 

Respondent was planning to attract foreign operators in this field, 

Respondent was lack of a regulatory framework for extractive 

industries.93  Acknowledging this fact, Claimant entered into the 

concession agreement with Respondent with the expectation that the 

rights and obligations of both parties are to be regulated by the 

Agreement. 

                                           
90 Exhibit No.3, line 1354. 
91 Statement of uncontested facts, para.12, line.931. 
92 Statement of uncontested facts, para.13, line.938. 
93 Exhibit No.1, line 1275.  
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110. However, indeed no investor may reasonably expect that the 

circumstances prevailing at the time the investment is made remain 

totally unchanged. The investment has a significant period of duration. 

The foreign investor faces the risk that the conditions relating to the 

concerned investment will change as a result of the change in political 

agenda made by the host State’s Government.  

111. Say the enactment of the Kronian Environment Act is crucial for the 

development of Respondent and must be done for the nationalist 

political agenda, it is still unnecessary and unreasonable to revoke 

Claimant’s license, terminate the Agreement and seize the extracted 

lindoro owned by Claimant without any compensation.94 Claimant finds 

that the Parties still have the solution is to renegotiate the agreement to 

adapt to the new law and policy. What this entails is that, just like any 

other investment or property ownership, prompt, adequate and sufficient 

compensation must precede any expropriation thereof, be it direct and 

or indirect. Including any acts that bring about the reality of 

expropriation. Therefore, Claimant’s expectation still “rise to the level 

of legitimacy and reasonableness in light of the circumstances” 95.   

112. Respondent created legitimate expectation by making specific 

representations and constantly reaffirming commitments addressed to 

Claimant particularly. Relying on such representations and 

commitments made by Respondent, Claimant entered into the 

Agreement and even expanded the investment by fully transferring its 

mining activities to Respondent’s territory. 

                                           
94 Exhibit No.5 – Presidential Decree No.2424. 
95 Saluka, para 304. 
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7.2. Claimant’s expectation was frustrated by Respondent’s enactment 

and implementation of the Decree No.2424 and other related acts. 

113. On 7 September 2016, Respondent issued the Presidential Decree 

No.2424 with immediate effect. The Decree prohibited the exploitation 

of lindoro in all Respondent’s territory, revoked Claimant’s license and 

terminated the Agreement.96 While the representations and 

commitments made by Respondent’s President created legitimate 

expectation for Claimant in a stable legal framework and in a long-term 

fully supported relationship which Claimant relied on to enter into the 

Agreement, such expectation was then frustrated by Respondent’s 

enactment and implementation of the Decree No.2424.  

114. Breaching the representations made by the host State which were 

reasonably relied on by Claimant violates the legitimate expectation of 

Claimant protected by the FET standard.97 Under the FET standard, it is 

the host State’s obligation to avoid the frustration of the foreign 

investor’s legitimate expectation, as the legitimate expectation is the 

“dominant element”98 of the standard. 

7.3. Respondent’s conduct cannot be justified as bona fide regulation 

within its police power and right to regulate. 

115. In its Answer to Request for Arbitration, Respondent argued that it acted 

within its police power99 and that the Decree fits squarely within its right 

to regulate100. Claimant submits that the Decree cannot be justified as 

bona fide regulation within Respondent’s police power and right to 

                                           
96 Statement of uncontested facts, para.23, line.1005.  
97 Waste Management, para. 98; Saluka, para. 302 
98 Saluka, para.302 
99 Answer to Request for Arbitration, para. 19, line 434. 
100 Answer to Request for Arbitration, para. 20, line 440. 
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regulate, as the regulation behaved with no regards to the consequences 

imposed on the investor, it was issued in a non-transparent manner 

without due process of law and was a discriminatory measure towards 

Claimant. 

116. The reason give rise to the issuance of the Decree was the Study 

conducted by the University, which was unable to conclusively prove 

the connection between Claimant’s activities on Respondent’s territory 

and the contamination of Rhea River as well as the increase in diseases. 

Such inconclusive study triggered Respondent to issue the Decree as a 

result of which Claimant suffered a great economic loss.  

117. The Decree rendered Claimant’s property in Respondent’s territory 

nearly useless, made 200 employees dismissed, led Claimant to shut 

down its facilities in Respondent’s territory.200 dismissed employees 

are all Respondent’s citizens. The Decree made 200 citizens of 

Respondent lose their jobs. Besides, it is known that this investment was 

crucially beneficial for the economic growth of Respondent. Therefore, 

not only Claimant but also Respondent’s economy and citizens suffered 

the loss created by the issuance of the Decree. Respondent’s right to 

regulate cannot justify the disproportional effects of the Decree. 

118. Claimant is mindful that Respondent might need to make change in its 

legal framework as a new party might take the office and to serve its 

public purpose. However, Respondent’s measure must not be 

unreasonable, and Respondent must be transparent with investor about 

the measure taken. In the present case, Respondent failed to act in a 

transparent manner when passing the KEA and implementing the 

Decree.  
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119. In fact, the KEA was passed significantly quicker than the historical 

average period for the draft bills in The House101 and it was passed 

despite having been heavily criticized for negatively impacting the 

national economy102.  

120. Respondent’s attitude not wanting to negotiate with Claimant also 

indicated a sign of non-transparency. Even though Claimant did show 

its desire to seek another solution better to both sides, Respondent still 

refused to negotiate.  

121. Transparency also encompasses Respondent’s obligation to provide 

Claimant with a reasonable opportunity to comment on the new pieces 

of legislation which Respondent failed to do so.  

8. Compensation  

122. Corden Hull103 in his historic diplomatic note addressed to his Mexican 

Counterpart said that, 

The Government of the United States merely adverts to a 

self-evident fact when it notes that the applicable and 

recognized authorities on international law support its 

declaration that, under every rule of law and equity, no 

under every rule of law and equity, no government is 

entitled to expropriate private property, for whatever 

purpose, without provision for prompt, adequate and 

effective payment therefore. 

8.1 Adequate, effective and prompt 

123. The 1992 World Bank Guidelines on the Treatment of Foreign Direct 

Investment provide that compensation is deemed adequate if it is based 

on the fair market value of the taken asset104. It shall be deemed effective 

                                           
101 Statement of uncontested facts, para 17, line.966. 
102 Statement of uncontested facts, para 15, line.956. 
103 US Secretary of State Cordell Hull in a diplomatic note addressed to his Mexican counterpart 1938 
104 World Bank Guidelines, section 3  
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if it is paid in the currency brought in by the investor.105 Further 

compensation amounts to prompt normal circumstances if paid without 

delay in accordance with section 8. The section106 also provides, 

 In cases where the State faces exceptional circumstances, 

as reflected in an arrangement for the use of the resources 

of the International Monetary Fund or under similar 

objective circumstances of established foreign exchange 

stringencies, compensation in the currency designated 

under Section 7 above may be paid in installments within a 

period which will be as short as possible and which will not 

in any case exceed five years from the time of the taking, 

provided that reasonable, market-related interest applies 

to the deferred payments in the same currency. 

124. Claimant’s property rights were effectively and completely interfered 

with and unjustifiably so by Respondent. The BIT only permitted this 

provided that party expropriating directly or indirectly, paid 

compensation calculated at fair market value at the time of 

expropriation. Respondent in breach of this provision in the BIT; 

blatantly so as it triumphantly decreed that the concession agreement 

was immediately and irrevocably terminated with no compensation 

owed by Respondent.107 

125. From the foregoing, Respondent’s conduct has been inconsistent 

discriminatory in breach of established principles of international law. 

We submit, humbly, that indeed Respondent expropriated Claimant’s 

investment without duly compensating the damage caused.  Its actions 

amount to an act of expropriation.  

                                           
105 World Bank Guidelines, section 7 
106 World Bank Guidelines, section 8 
107 Exhibit 5, article 2 line 1436 
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D. RESPONDENT’S COUNTERCLAIMS ARE INADMISSIBLE 

BEFORE THE TRIBUNAL 

126. Respondent’s counter – claims are highly vexatious, scandalous and 

may well be considered an abuse of the court process. Therefore, the 

counter claim should be dismissed in its entirety.  

1. Estoppel in International law 

127. International law recognises the principle of estoppel. It is usually 

expressed in the latin maxim, “allegans contraria non audiendus est”108 

translated as, one should not benefit from his or her own inconsistency. 

In North Sea Continental Shelf, it was held that estoppel in international 

law consists of three fundamental elements: 

• Party must make representation 

• The representation must be unconditional & made with proper 

authority.  

• Party invoking estoppel must have relied upon the representation.  

1.1. Respondent has made unequivocal representation 

128. To give rise to estoppel a declaration must be unequivocal and consistent 

with the other declarations of the state. In Serbian Loans109, the court 

held that a declaration must be clear and unequivocal. In North Sea110, it 

                                           
108 Law Dictionary & Black's Law Dictionary 2nd Ed. 
109 Payment of Various Serbian Loans Issued in France (France v Serb‐Croat‐Slovene) [1929] PCIJ (ser A) 

No 20, 38 (‘Serbian Loans’). Estoppel received passing attention in Factory at Chorzow (Germany v Poland) 

(Jurisdiction) [1925] PCIJ (ser B) No 3 and European Danube Commission (Advisory Opinion) [1927] PCIJ 

(ser B) No 14. However, the brevity of the judicial examination of estoppel does not allow one to draw any 

useful conclusions about the principle in the jurisprudence of the Court. See J C Witenberg, ‘l’Estoppel, Un 

Aspect Juridique du Probleme des Creances Americaines’ (1933) 60 Journal du Droit International 531, 537 
110 Anthony D’Amato, ‘Consent, Estoppel, and Reasonableness: Three Challenges to Universal International 

Law’ (1969) 10 Virginia Journal of International Law 1, 8. . The Convention in question was the Geneva 

Convention on the Continental Shelf, opened for signature Opened for signature 29 April 1958, 499 UNTS 

311 (entered into force 10 June 1964). 
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was held that only a very definite, very consistent course of conduct 

could give rise to estoppel. Further, in Land & Maritime Boundary 

between Cameroon and Nigeria, it was held that, an estoppel would only 

arise if by its acts or declarations Cameroon had consistently made it 

fully clear that it had agreed to settle the boundary dispute submitted to 

the court by bilateral avenues alone. 

129. Emphasis is made on the need for clear and consistent declarations or 

conduct. In legal status of Eastern Greenland,111 the court stated that a 

statement made by the Norwegian Minister of Foreign Affairs in 1919 

effectively “recognised the whole of Greenland as Danish”, and 

because the statement was clear and consistent with previous Norwegian 

declaration, the declaration made in 1919 gave rise to estoppel.  

130. Prior to enactment of the KEA, Claimant was, and has always been 

committed to sustainable development.112  To ensure that future 

generations of Kronians would enjoy the benefits of lindoro and other 

benefits stemming from a healthy environment. This is evidenced by the 

continued willingness to remain open, transparent, every time 

Respondent conducted inspections. There has never been an instance 

where Claimant fell short of the standards, including the inspection after 

the KEA was enacted, set by the parties regarding proper disposal of 

waste and other related mining activities.  

131. Given that Respondent had no regulatory framework to objectively 

monitor the health of its environment, the parties had to submit to a 

subjective test agreed upon by the parties.  Respondent constantly 

assured Claimant that, despite the lack of environmental regulation, 

                                           
111 Denmark v Norway (Merits) [1933] PCIJ (ser A/B) No 53 (‘Legal Status of Eastern Greenland’ 
112 BIT, article 9(2) 
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Claimant’s investment was welcome and that the lack of regulation for 

mining activities was not a risk for claimant’s activities. Applying the 

test set out in international law, a clear and unequivocal representation 

was made, one that was always consistent with the other declarations of 

the state, regarding Claimant’s state of affairs.  

1.2. Respondent’s representation was unconditional and made with 

authority 

132. International law has the consistently held the position that a 

representation must be authorized and consistent to give rise to estoppel. 

This element is crucial, failure to satisfy it and the consequence is that 

estoppel is not established. this notwithstanding, the fact that the 

representation even if it is clear and consistent.  

133. Additionally, a representation is authorized only if it is made by an organ 

competent to bind the state and a representation is deemed 

unconditional, except when it is made in the course of negotiations, or it 

is subject to express conditions. 

134. In legal status of Eastern Greenland113, it was held that a reply given by 

the minister of foreign affairs government in response to a request by 

the diplomatic representative of a foreign power in regard to a question 

falling within his promise, is binding upon the country to which the 

minister belongs.  

135. The law is concerned not so much with the question of whether the 

minister actually, as a matter of fact, was authorized to make the 

representation, but rather whether or not the minister was competent to 

                                           
113 Legal Status of Eastern Greenland, 71 
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bind the state, moreover was the minister given the power to engage 

another state internationally.  

136. The president of Kronos is arguably the most authorized and competent 

state representative constantly assured Claimant regarding its 

investment. Not only was the president competent to bind the state but 

he was also the person conferred with powers to engage Respondent.  

1.3. Claimant entered into the Agreement relying on Respondent’s 

representation  

137. The general idea regarding reliance is that for an estoppel t arise, a party 

must show“that it has taken distinct acts in reliance on the other party’s 

statement either to their detriment or to the other’s advantage.” 

International law takes a broad view of detrimental reliance. A state or 

party that has suffered no direct harm can still invoke estoppel by virtue 

of the benefit or potential benefit gained by the other state. Judicial 

practice supports the proposition that for an estoppel to arise, a party 

must show that, it has taken distinct acts of reliance on the other party’s 

statements, either to its claimant or to the other party’s advantage.  

138. In North Sea Continental114, the court held that the conduct of Federal 

Republic of Germany must have  

caused Denmark and the Netherlands, in reliance on such 

conduct, detrimentally, to change position or to suffer some 

prejudice. 

139. Further in Military and Paramilitary activities in and against 

Nicaragua115, the court observed that a representation, in the form of 

conduct must have been caused by another state or states, in reliance of 

                                           
114 North Sea Continental [1969] ICJ Rep 4, 26 
115 Nicaragua v United States of America (Jurisdiction) [1984] ICJ Rep 392, 414. 



MEMORANDUM FOR CLAIMANT | TEAM ERSKINE 

 

50 

 

such conduct, detrimentally to change or suffer some of damage to give 

rise to an estoppel.  

140. In the Temple of Preach Vihear case, Fitzmaurice J, argued that the 

essential condition regarding the operation of estoppel was that,  

the party invoking the rule must have relied upon the 

statement or conduct of the other party, either to its 

detriment or to the other’s advantage.116  

141. Application of this test to the current facts of the case entitle Claimant 

to rely on the principle of estoppel or to preclude Respondent from 

counter – claiming for environmental damage, that it is yet to be proved 

even on a balance of probabilities, given that Respondent set the 

standards for disposal of waste Further, it carried out inspections every 

two years, inspections that Claimant always complied with 

transparently. There was never a single complaint raised for the reason 

of noncompliance on Claimant’s part.117 It is unfair and inconsistent for 

Respondent to file a counter claim in light of the facts of the case. The 

counter claim lacks sound legal foundations.  

142. The study conducted by the university did ‘conclusively’ attribute the 

water contamination, to the mining of lindoro.  Frankly, credibility of 

the study is lacking. There are elements of bias, conflict of interest that 

arise when one observes Respondent’s conduct.  

143. Respondent funded the study, the findings therein were pro 

Respondent’s conduct. A study of the conclusions, especially with 

regards to whether the exploitation of lindoro caused as a matter of fact 

not opinion, expert opinion notwithstanding, specific diseases are based 

                                           
116  Temple of Preah Vihear, 32 (Separate Opinion of Judge Fitzmaurice). 
117 Statement of Uncontested Facts paragraph 19, line 981 
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on data collected during the inspections as from 2011. Inspections whose 

outcomes were already accepted and approved as sound in accordance 

with the test set by Respondent.118  

144. Respondent, in all the years, approved of Claimant’s conduct, in terms 

of the steps taken to dispose of the waste. The same data after being 

scrutinized twice by Respondent yielded different results; approved as 

compliant on one occasion but then used as the basis for a counter claim 

on another occasion. This is a scientific anomaly, it goes contra the 

scientific method. Application of the scientific method to look at the 

same data testing for contamination should logically yield the same 

results no matter how many times the test is run. Scrutiny of the political 

motivation, or rather, political inclination of Respondent sheds more 

light and explains the sudden turn around and inconsistent conduct in 

terms of, attitude towards and treatment of Claimant’s investment.  

145. Back in 2011 when the concession agreement was like a happy marriage, 

same data was collected, synthesized, and declared to compliant by 

Respondent. Fast forward to the present where is agreement seems as 

bitter as bile, the same data has been used to conduct a study, the 

conclusions therein form the basis for Respondent’s course of conduct 

that culminated in the expropriation without compensation of 

Claimant’s investment.  

146. To add insult to injury, Respondent set out to establish a new company 

to exploit lindoro as soon as it had effectively driven out Claimant.119 

Supposedly, the exploitation of lindoro is not as hazardous as the study 

claims. Respondent’s conduct should not bring about profits, but rather 

                                           
118 Statement of Uncontested Facts paragraph 9, line 916 
119 Exhibit 7, line 1470 
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an obligation to compensate Claimant as a remedy for the numerous 

breaches of the BIT. 
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PRAYER FOR RELIEF 

Claimant respectfully requests this Tribunal to find that: 

1. The tribunal has jurisdiction over the dispute; 

2. Claimant’s claim is admissible before the arbitral tribunal in view of the 

lawsuit filed before the domestic courts of Respondent; 

3. The enactment of Presidential Decree No. 2424 is amount to 

expropriation of Claimant’s investment; 

4. Respondent has violated its obligations under the BIT and has acted in 

a discriminatory manner against Claimant; 

5. Respondent’s counterclaims are inadmissible; 

 

Respectfully Submitted on September 17, 2018 

 

By 

 

Team Erskine 

On Behalf of CLAIMANT 

Fenoscadia Limited 

 

 


