
 

TEAM: EVENSEN 

 

ARBITRATION INSTITUTE OF THE STOCKHOLM CHAMBER OF 

COMMERCE 

 

 

IN THE PROCEEDINGS BETWEEN 

 

 

FENOSCADIA LIMITED 

(CLAIMANT) 

V. 

REPUBLIC OF KRONOS 

(RESPONDENT) 

 

 

ARBITRATION NO 00/2018 

 

 

 

 

MEMORANDUM FOR CLAIMANT 



 

i 
 

TABLE OF CONTENTS 

 

LIST OF AUTHORITIES ............................................................................................................... ii 

LIST OF CASES AND ARBITRAL AWARDS ................................................................................ v 

LIST OF ABBREVIATIONS ......................................................................................................... ix 

STATEMENT OF FACTS ............................................................................................................... 1 

PART ONE: JURISDICTION ......................................................................................................... 2 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT CASE......................... 2 

A. An interpretation of the Article 1.4 of the BIT ...................................................................................... 3 

B. The Incorporation criterion is fulfilled .................................................................................................... 4 

C. The Head office criterion if fulfilled ........................................................................................................ 4 

D. The Control criterion cannot be applied ................................................................................................. 6 

II. THE CLAIMS ARE ADMISSIBLE OVER THE PRESENT CASE ................................... 8 

A. Fork in the road clause and its application ............................................................................................. 9 

B. Triple identity test is failing .....................................................................................................................12 

C. Test developed in Pantechniki case is failing ........................................................................................13 

D. The FITR clause is irrelevant considering failure to satisfy the BIT’s basic requirements for a 
FITR clause to apply ..........................................................................................................................................14 

PART TWO: MERITS............................................................................................................................................17 

I. ENACTMENT OF PRESIDENTIAL DECREE NO. 2424, ITS IMPLEMENTATION 
AND OTHER RELATED ACTS OF RESPONDENT AMOUNT TO EXPROPRIATION 
OF CLAIMANTS INVESTMENT IN VIOLATION OF THE BIT ........................................ 17 

A. Expropriation has taken place .................................................................................................................18 

B. Expropriation is unlawful ........................................................................................................................19 

C. Presidential Decree No. 2424 does not fit within Respondent’s right to regulate .........................20 

D. Expropriatory measure is not covered by exception of Article 10 of the BIT ...............................25 

II. RESPONDENT’S COUNTERCLAIM IS NOT ADMISSIBLE BEFORE THE 
TRIBUNAL ................................................................................................................................. 27 

A. The counterclaim was not submitted in accordance with rules of Article 11.2 of the BIT ..........28 

B. The counterclaim lacks connection to the primary claim ...................................................................29 

C. There is no basis for Respondent’s counterclaim neither in the BIT nor in the domestic law of 
Respondent..........................................................................................................................................................31 

PRAYERS FOR RELIEF ......................................................................................................................................34 

 

 



 

ii 
 

LIST OF AUTHORITIES 

Cited as Authority 

AMERASINGHE Amerasinghe Ch. F., Jurisdiction Rationae Personae Under 
the Convention on the Settlement of Investment Disputes 
between States and Nationals of Other States, 47 British 
Yearbook of International Law 227, 1974  

ALLEN & OVERY Anthony Sinclair, Allen & Overy LLP, Fork-in-the-road 

provisions in investment treaties, 4 Nov. 2009  

AMADO, KERN, 

RODRIGUEZ 

Amado J. D., Kern J.S., Rodriguez M.D. ‘Arbitrating the 
Conduct of International Investors’ Cambridge University 
Press, 2018 

ATANASOVA, BENOIT, 

OSTŘANSKÝ 

Atanasova D., Benoit C., Ostřanský J., “Counterclaims in 
Investor-State Dispute Settlement (ISDS) under 
International Investment Agreements (IIAs)”, Graduate 
Institute Centre For Trade And Economic Integration, 2012. 

DEFINITION OF 

INVESTOR AND 

INVESTMENT 

International Investment law: Understanding Concepts and 
Tracking Innovation. Definition of Investor and Investment 
in International Investment agreement. OECD. 2008 

DOLZER, SCHREUER Dolzer R., Schreuer Ch., “Principles of International 
investment law. 2nd edition.”, Oxford University Press, 2012. 

DUGAN Dugan Ch., Wallace D., Rubins N. D.,  Sabah B., Investor-State 
Arbitration, Oxford university Press, 2008 

ENERGY CHARTER 

TREATY 

The International Energy Charter Treaty (with related 
documents) Last updated: 14 January 2016, publication of 
Energy Charter Secretariat. 

ENERGY CHARTER 

TREATY READER’S 

GUIDE 

The Energy Charter Treaty, A Reader’s Guide, publication of 
Energy Charter Secretariat . 

FONTANELLI Fontanelli F., Jurisdiction and Admissibility in Investment 
Arbitration: The practice and the Theory, BRILL, 2018 

GAGLIANI Gabriele Gagliani, “The Interpretation of General 
Exceptions in International Trade and Investment Law: Is a 
Sustainable Development Interpretive Approach Possible “, 
Denver Journal of International Law & Policy 559, (2015).  



 

iii 
 

GATT The General Agreement on Tariffs and Trade (Geneva, July 
1986) 

GORDON, POHL Gordon, K. and J. Pohl, “Environmental Concerns in 
International Investment Agreements: A Survey”, OECD 
Working Papers on International Investment, 2011/01, OECD 
Publishing, 2011. 

HEISKANEN Heiskanen V., ‘Jurisdiction, Admissibility and Competence in 
ITA’ ICSID Review, 2013. 

HEPBURN Hepburn J., “Domestic Law in International investment 
arbitration”, Oxford University Press, 2017. 

ICJ Rules International Court of Justice, Rules of the Court (adopted 14 
April 1978) 

ICSID Convention Convention on the Settlement of Investment 

Disputes between States and Nationals of 

Other States (14 October 1966). 

INVESTMENT TREATY 

NEWS 

Investment treaty news, International Institute for 

Sustainable development, 2009 

 

LALIVE, HALONEN Lalive P., Halonen L., “On the Availability of Counterclaims 

in Investment Treaty Arbitration”, Czech Yearbook of 

International Law, (eds) Alexander Belohlávek and Naděžda 

Rozehnalová, Vol. 2, 2011. 

MARKERT Markert L., Titi C.,  States Strike Back—Old and New Ways 

for Host States to Defend against Investment Arbitrations in 

Yearbook on International Investment Law and Policy 2013–

2014 

MARSHALL Marshall F., Commentary: Pantechniki v. Albania decision 

offers pragmatic approach to interpreting fork-in-the-road 

clauses in „ Investment Treaty news“  

MARTINEZ-FRAGA Martinez-Fraga, P.J., Samra H.J., The Role of Precedent in Defining 

Res Judicata in Investor-State Arbitration. In Northwestern 

Journal of International Law & Business. Volume 32/Issue 3. 

2012 

MCLACHLAN McLachlan C., Shore L., Weiniger M., Part II Ambit of 
Protection, 4 Parallel Proceedings in From: International 



 

iv 
 

Investment Arbitration: Substantive Principles (2nd Edition), 
Oxford International Arbitration Series, 2017 

NIKIÈMA Nikièma Suzy H., Best Practices Definition of Investor, 
International Institute for Sustainable Development, 2012 

REINISH Reinish A., Chapter 11 Expropriation. In: The Oxford 
Handbook of International Investment law. Edited by 
MUCHLINSKI P., ORTINO F., SCHEUER CH., Oxford 
University Press, 2008. 

SCHAFFSTEIN Schaffstein, Silja, The Doctrine of Res Judicata Before 
International Commercial Arbitral Tribunals (2016) 

SCHREUER Schreuer Ch., Travelling the BIT Route: Of Waiting Periods, 
Umbrella Clauses and Forks in the Road, 5(2) J. World Inv. 
& Trade 

SCHREUER Concept of 

Expropriation 

Schreuer Ch., ‘The Concept Of Expropriation under the 
ECT and other Investment Protection Treaties’, In 
Transnational Dispute Management, 5 (2005), in Investor-
State Disputes – International Investment Law. 

SORNARAJAH  Sornarajah M., The International Law on Foreign Investment, 
Cambridge University Press, 2010. 

STEVEN Lee A. Steven, ‘Two Roads – Two Tribunals: Recent “Fork-

in-the-Road” Interpretations’, Kluwer Arbitration Blog, 

December  2009 

 

STONE SWEET Stone Sweet A., "Proportionality, general principles of law, 

and investor-state arbitration: A response to Jose Alvarez" 

Faculty Scholarship Series. Paper 4994, 2014. 

VCLT Vienna Convention on the Law of Treaties, 23 May 1969 

WEHLAND 

 

Wehland H., ICSID Convention and the ICSID Additional Facility 

Rules, Kluwer Law International, 2017 

UNCITRAL UNCITRAL Arbitration Rules (As revised 2010) 

UNCTAD Scope and Definition. United Nations. New York and 

Geneva. 2011 

 



 

v 
 

LIST OF CASES AND ARBITRAL AWARDS 

Cited as:  

ADC ADC Affiliate Limited and ADC & ADMC 
Management Limited v. The Republic of 
Hungary, ICSID Case No. ARB/03/16 

Amco Amco Asia Corporation and Others v. 
Republic of Indonesia, ICSID Case No. 
ARB/81/1, Award, 1984 

Amto  Limited Liability Company Amto v. Ukraine, 
Final Award, SCC Case No. 080/2005 

Alps Finance  Alps Finance and Trade AG v. The Slovak 
Republic, UNCITRAL, 1976 

Archer Daniels Archer Daniels Midland Company and Tate & 
Lyle Ingredients Americas, Inc. v. The United 
Mexican States, Award of 21 November 2007, 
CSID Case No. ARB (AF)/04/5 

Awdi Mr. Hassan Awdi, Enterprise Business 
Consultants, Inc. and Alfa El Corporation v. 
Romania, ICSID Case No. ARB/10/13 

Azurix Azurix Corp. v. The Argentine Republic, 
Award, ICSID Case No. ARB/01/12 

Barcelona Traction  Barcelona Traction, Light and Power 
Company, Limited (Belgium v. Spain) (New 
Application: 1962) 

Brazil – Retreaded Tyres Brazil - Measures Affecting Imports of 
Retreaded Tyres, Report of the Appellate 
Body, World Trade Organization-AB-2007-4-  

Burlington DoL Burlington Resources Inc. v. Republic of 
Ecuador, Decision on Liability, ICSID Case 
No. ARB/08/5 

Burlington Resources Incorporated Burlington Resources Incorporated v Ecuador, 
Decision on reconsideration and award, ICSID 
Case No ARB/08/5 

Champion Trading Champion Trading Co. v. Arab Republic of 
Egypt, Decision on Jurisdiction, ICSID Case 
No. ARN/02/9, 



 

vi 
 

Continental Casualty Continental Casualty Company v. The 
Argentine Republic, Award, ICSID Case No. 
ARB/03/9 

Deimler Daimler Financial Services AG v. Argentine 
Republic, Award, ICSID Case No. ARB/05/1 

Enron Enron Corporation and Ponderosa Assets, 
L.P. v. Argentine Republic, Decision on 
Jurisdiction, ICSID Case No. ARB/01/3 

Goetz Antoine Goetz & Others and S.A. Affinage des 
Metaux v. Republic of Burundi, Award, ICSID 
Case No. ARB/01/2 

James and Others James and Others v The United Kingdom: 
ECHR 21 February 1986 

Lauder Ronald S. Lauder v. The Czech Republic, Final 
Award, UNCITRAL,  

MNSS B.V. and Recupero Credito Acciaio 
N.V. 

MNSS B.V. and Recupero Credito Acciaio 
N.V. v. Montenegro, ICSID Case No. 
ARB/12/8 

Murphy  Murphy Exploration and Production 
Company International v Republic of Ecuador, 
Award od Jurisdiction 15 December 2010, 
ICSID Case No ARB/08/4 

Occidental  Occidental Exploration and Production 
Company v. Ecuador, London Court of 
International Arbitration Case No. UN3467, 
Final Award of 1 July 2004 

Olguín  Eudoro Armando Olguín v. Republic of 
Paraguay, ICSID Case No. ARB/98/5 

Oxus Oxus Gold v. Republic of Uzbekistan, Award, 
UNCITRAL 

Pantechniki  Pantechniki S.A. Contractors & Engineers 
(Greece) v. The Republic of Albania, ICSID 
Case No. ARB/07/21 

Paushok Sergei Paushok, CJSC Golden East Company 
and CJSC Vostokneftegaz Company v. The 
Government of Mongolia, Award on 
Jurisdiction and Liability, UNCITRAL 

Phillips Petroleum Phillips Petroleum Co Iran v The Islamic 
Republic of Iran CLA 61 



 

vii 
 

Philip Morris  Philip Morris Brands Sàrl, Philip Morris 
Products S.A. and Abal Hermanos S.A. v. 
Oriental Republic of Uruguay, Award, ICSID 
Case No. ARB/10/7 

Pope&Talbot Pope & Talbot v. The Government of Canada, 
UNCITRAL (NAFTA), Interim Award of 26 
June 2000 

Roussalis  Spyridon Roussalis v. Romania, Award, ICSID 
Case No. ARB/06/1 

Salini Salini Impregilo SpA v Argentina, Decision on 
Jurisdiction and Admissibility, ICSID Case No 
ARB/15/39, (2018),  

Saluka Saluka Investments B.V. v. The Czech 
Republic, Partial Award, UNCITRAL 

Saluka CC Saluka Investments B.V. v. The Czech 
Republic, Decision on Jurisdiction over the 
Czech Republic’s Counterclaim, UNCITRAL 

Santa Elena Compañia del Desarrollo de Santa Elena S.A. 
v. Republic of Costa Rica, Award, ICSID Case 
No. ARB/96/1 

Siemens  Siemens A.G. v. The Argentine Republic, 
Award, ICSID Case No. ARB/02/8 

TECMED Técnicas Medioambientales 

Tecmed, S.A. v. The United Mexican 

States, ICSID Case No. ARB (AF)/00/2. 

Telenor Telenor Mobile Communications A.S. v. The 
Republic of Hungary, ICSID Case No. 
ARB/04/15 

The Canadian Cattlemen for Fair Trade The Canadian Cattlemen for Fair Trade v. 
United States of America, Award on 
Jurisdiction, Award on Jurisdiction, 
UNCITRAL, IIC 316 (2008) 

Tokios Tokelės  Tokios Tokelės v. Ukraine,  Decision on 
Jurisdiction, Case No. ARB/02/18   

US Gasoline United States – Standards for Reformulated 
and Conventional Gasoline - Report of the 
Appellate Body, World Trade Organization - 
AB-1996-1 -  



 

viii 
 

Vivendi Compañia de Aguas del Aconquija S.A & 
Compagnie Générale des Eaux (Vivendi) v. 
Argentine Republic, ICSID Case No. 
ARB/97/3 

Vivendi DoA Compañia de Aguas del Aconquija S.A & 
Compagnie Générale des Eaux (Vivendi) v. 
Argentine Republic, Decision on Annulment 
ICSID Case No. ARB/97/3 

Yaung Chi  Yaung Chi Oo Trading Pte. Ltd. v. 
Government of the Union of Myanmar, 
ASEAN I.D. Case No. ARB/01/1 

 

  



 

ix 
 

LIST OF ABBREVIATIONS 

WTO World Trade Organisation 

BIT Bilateral investment treaty 

FITR Fork-in-the-road 

GATT General Agreement on Tariffs and Trade 

KEA 2015 Kronian Environmental Act 

Kronos The Republic of Kronos 

Site Area of 1, 071,000 m2 nestled in Respondent’s 

inner territory where lindoro was extracted 

Study Study on Exploitation of lindoro in Kronos’ 

territory of May 15, 2016 

Ticadia The Republic of Ticadia 

  



 

1 
 

STATEMENT OF FACTS 

1. Fenoscadia Limited is a company incorporated under the laws of Ticadia and on 20 April 

2000 it won a public auction conducted by the government of Kronos for the acquisition 

of rights to extract lindoro from an area nestled in Kronos.  

2. On 1 June 2000 Fenoscadia Limited and Kronos entered into a concession agreement 

which among others granted Fenoscadia Limited a concession for the rights to extract 

lindoro in Kronos for eighty years and provided that in turn it had to pay Kronos 22 % of 

the monthly gross revenue relating to the extraction and commercialization of lindoro. 

3. Activities of Fenoscadia Limited in Kronos were endorsed by the administration of Kronos 

since their start in 2008 and their benefit for Kronian’s economy have been repeatedly 

highlighted. Fenoscadia Limited was always found in compliance with its environmental 

obligations under the concession agreement, it was assured over the years 2008 until 2013 

that its investment is welcomed in Kronos. 

4. Since October 2014 when a candidate of a nationalist political party won presidential 

elections, and later when the same political party gained majority in the Kronian House of 

Representatives Kronos started to focus its policy on national industry. In 2015 „Kronian 

Environmental Act“ was adopted which granted the President of Kronos power to 

intervene in conduct of environmental policy and which ultimately enabled the President 

of Kronos to adopt the Presidential Decree No. 2424 of 7 September 2016. The 

Presidential Decree No. 2424 in reaction to a study on exploitation of lindoro in Kronos 

conducted by Kronian Federal University prohibited the exploitation of lindoro in Kronos, 

revoked Fenoscadia´s licences and terminated the concession agreement  

5. On 8 September 2016 Fenoscadia Limited applied to Kronos federal court seeking to 

declare the Presidential Decree No. 2424 unconstitutional on grounds of violation of 

legislative due process and to suspend the Presidential Decree No. 2424 until negotiations 

with government will take a place.  

6. On 22 February 2017 Fenoscadia Limited withdrew the motion after the announcement of 

government. On 27 April 2017 Fenoscadia Limited notified the Ministry for Foreign Affair 

of Kronos about its intention to pursue legal remedies under the 1995 Ticadia-Kronos BIT. 

On 10 November 2017 Fenoscadia Limited filed its request for arbitration before the 

Arbitration Institute of the Stockholm Chamber of Commerce.  
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PART ONE: JURISDICTION 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT 

CASE 

7. Jurisdiction of the Tribunal is based on the Agreement between the Republic of Ticadia and 

the Republic of Kronos for the promotion and reciprocal protection of investments signed 

in Kronosland on 30 June 1995 (hereinafter referred to as “BIT”). 1 

8. Claimant is a private limited liability company incorporated under the law of Ticadia with a 

worldwide reputation in the mining industry.  Its shares with voting rights are divided 

between PE FUND and Kronian nationals. PE FUND has 65 % of shares and it is 

registered in Ticadia. Kronian nationals have the remaining 35% of shares. Fenoscadia 

Limited made its first investment in 2008 and there were no shareholders from Kronos at 

that time. Kronian nationals owned 35% of the company from 2012. 2    

9. Respondent argues that Claimant does not have standing because Claimant does not meet 

requirements of the definition of investor under the BIT as it is not an enterprise of Ticadia.  

In particular, Respondent asserts that Kronians have voting control and therefore exercise 

an effective control over Claimant. Finally, Respondent argues that all operations of 

Claimant are in Kronos.3  These objections fail for reasons which will be further explained 

below.   

10. Under the Article 11 of the BIT, the jurisdiction of the Tribunal extends to disputes between 

a Contracting Party and an investor of  other Contracting Party,  the Article 1.4 of the BIT 

stipulates that: “The term "investor of a Contracting Party" means a Contracting Party, or a person or 

an enterprise of a Contracting Party, that seeks to make, is making or has made an investment in the other 

Contracting Party's territory. For greater certainty, it is understood that an investor seeks to make an 

investment only when the investor has taken concrete steps necessary to make the investment.”4 

11. First, Claimant would like to enumerate the Article 1.4 of the BIT into two categories: (1) 

investors of the Contracting Party which means a Contracting Party, or a person or an 

enterprise of a Contracting Party; (2) investments of investors of another Party in the 

                                                 
1 Problem, p. 44 
2 Problem, p. 33 
3 Problem, p. 13 
4 Problem, p. 44 



 

3 
 

territory of the Party.5  For protection to be granted both categories need to be satisfied. 

The first category defines the investor as ‘an enterprise of a Contracting Party’, that seeks to 

make, is making or has made an investment. The second category focuses on the investment, 

requiring that the investment was ‘in the territory of the Party. The investment was made in 

the territory of Kronos as the host state and therefore meets the requirement of the second 

category. Claimant will deal just with the first category because Respondent does not deny 

that Claimant made an investment in Ticadia  

A. An interpretation of the Article 1.4 of the BIT 

12. Because there is no closer identification of the investor in the BIT, the definition of the 

investor in the Article 1.4 of the BIT shall be interpreted pursuant to the Vienna Convention 

on Law of Treaties, expressly by the Article 31, which requires to interpret the Article 1.4 

of the BIT in its context with the rest of the BIT and in the light of its object and purpose.6 

The purpose of the BIT is expressed in the preamble. The preamble states that the 

Contracting Parties desire to promote an economic cooperation with respect to “the 

investment by nationals and companies of a Contracting Party”.  This selection of words shows the 

intention of the Contracting Parties to require a relationship between an investment and the 

state and a company and the state. Even the Article 1.4 of the BIT requires a connection 

between the state and an enterprise as it demands to be an enterprise of the Contracting 

Party. BIT does not contain any closer determination of the relationship between the 

investor and his home state than “enterprise of Contracting Party”.   To determine this 

relationship, it is important to establish the corporate nationality.7 Because there is no closer 

determination of the nationality of the investor, it is obvious that the intention of the 

Contracting Parties was to establish the wide definition of the investor with a relationship 

to the state and that's why the Parties wanted to apply the criterion of incorporation or the 

criterion of the head office which are able to provide this relationship.  

13. In addition, the Vienna Convention on Law of Treaties, expressly the Article 31, also 

requires that a „treaty shall be interpreted in accordance with the ordinary meaning to be given to the terms 

of the treaty” .8  The Parties intended to use the incorporation criterion for determination of 

a corporate nationality because the international law intends to prefer this criterion over 

                                                 
5 The Canadian Cattlemen for Fair Trade ¶ 42 
6 VCLT Article 31 
7 SCHRENEUR, DOLZER, p. 45 
8 VCLT Article 31 
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others9 and  it is obvious that could be used as the main criterion to determinate the 

nationality when the Article 1.4 of the BIT does not contain any closer determination. 

Besides, the Contracting Parties had an option to exclude this criterion from BIT but did 

not do it. It is obvious that the intention of the Parties was to put the incorporation criterion 

in the BIT indirectly. Claimant will explain below the meaning of the incorporation criterion 

and the head office criterion and why the Parties preferred them and no other criteria. 

B.  The Incorporation criterion is fulfilled 

14. Under the incorporation criterion, a legal person is considered a national of the country 

where it was incorporated,10 irrespective of its seat, an effective control or even an economic 

activity.11 It is based on the logic that a corporation is a creature of domestic law, this means 

that the Contracting Party needs to agree with the incorporation of the enterprise.12 

Ticadia´s will was that Claimant is an enterprise of Ticadia, as Ticadia gave Claimant the 

opportunity to incorporate in its state. The Contracting Parties intended to apply this 

criterion because the Contracting Parties decided to not exclude this criterion from BIT and 

that´s why they intended to grant protection to investors who are incorporated in the 

Contracting Party. Claimant is incorporated under the law of Ticadia and hence this provides 

its connection to the home state. Moreover, in case Yaung Chi Oo Trading Pte. Ltd. v. 

Government of the Union of Myanmar the Tribunal noted that unless some indication of 

improper protection shopping exists, the company would be a company of the state of 

incorporation when the legal requirements are satisfied and there are some other indicia of 

management in that state. The Tribunal also held that nationality of shareholders and source 

of capital is irrelevant. 13   

C. The Head office criterion if fulfilled  

15. The second criterion to determine the nationality of the investor is the head office criterion 

also known as the seat criterion. This criterion was brought for reason to exclude mail box 

companies.14 The head office criterion refers to the place of residence of the board of 

                                                 
9 SCHRENEUR, DOLZER, p. 45; SORNAJAH, p.  229; DEFINITION OF INVESTOR AND 

INVESTMENT, p. 8 
10 SCHRENEUR, DOLZER, p. 47; DUGAN, p. 306; UNCTAD, p. 92 
11 DUGAN, p. 306 
12 SORNAJAH, p. 230 
13 DEFINITION OF INVESTOR AND INVESTMENT, p. 23 
14 Ibid.  
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directors or the place where the management meetings are held, and decisions made.15 The 

head office criterion, therefore, requires that for a company to acquire the nationality of the 

state, it is necessary that management or central administration of a company to effectively 

occur in the territory of that state.16 Closer determination of this criterion was in the case 

Alps Finance v. Slovak Republic, the Tribunal stated that proof of a seat criterion requires 

regular board of shareholder meetings, top management and an address with phone and 

expenses.17 The seat needs to be relatively permanent as well.18  

16. The requirement of the permanency is fulfilled because Fenoscadia Limited has permanent 

attachments to Ticadia without any changes since 1993. The current CEO of Claimant 

resides in Ticadia and the majority of meetings of the board of directors are carried out in 

Ticadia; only a few of them are carried out in Kronos for economic reasons.  Moreover, all 

records state the Claimant’s address is Fenoscadia Limited from Ticadia.19  

17. In addition, Respondent argues that jurisdiction should be denied because Claimant 

transferred and concentrated all its operations in Kronos.20 The Respondent’s argument 

fails, and it is not relevant to the determination of the jurisdiction, because the BIT does not 

contain any provision regarding to the activities of the company.  Claimant notes that a 

number of the investment treaties strictly do not allow a Party to be an investor when the 

Party does not engage control of the people from the host state or has substantial activity 

in a territory of the Party. 21 If it were the intention of Respondent to have such a clause he 

was free to put this clause into the BIT, but he did not do that. This argumentation has its 

support in Tokios Tokelės case where Ukraine’s argumentation was also based on lack of 

substantial business activity in home state and failed. 22 The Tribunal rejected Ukraine´s 

claim by following reasoning: “We emphasize here that Contracting Parties are free to define their 

consent to jurisdiction in terms that are broad or narrow; they may employ a control-test or reserve the right 

to deny treaty protection to claimants who otherwise would have recourse under the BIT.” 23  

                                                 
15 NIKIÈMA, p. 8 
16 NIKIÈMA, p. 9; UNCTAD, p. 83 
17 Alps Finance ¶ 90 
18 UNCTAD, p. 83 
19 Problem, P. 34 
20 Problem, p. 14 
21 SCHRENEUR, DOLZER, p. 55 
22 DUGAN, p. 324,  
23 Tokios Tokelės ¶ 39 



 

6 
 

D. The Control criterion cannot be applied 

18. Respondent refers to the third criterion in his answer to request for arbitration, the criterion 

of control.24 This criterion cannot be applied to our BIT. First, this criterion is applicable 

only in a manner that favours the useful nationality of investors.25 Second, Claimant would 

like to refer to the Part One, Section I. and A. “An interpretation of the Article 1.4 of the BIT” 

of this Memorandum.26 Claimant explained that the intention of the Parties was that an 

enterprise should have a relationship with a state. The difference between the control 

criterion and the incorporation and the head office criterion is that a “piercing of the 

corporate veil” can actually destroy a connection between an enterprise and a state. The 

Article 1.4 of the BIT shows the connection between the Contracting Party and enterprise, 

but it is silent about the relationship between enterprise and its shareholders.  The BIT does 

not contain any indication that Parties wanted to apply the control criterion, not even 

indirectly. Claimant states that this criterion was not an intention of the Contracting Parties 

as it would be inappropriate as a means for restricting the scope of investors27 when the 

Article 1.4 of the BIT shows the intention of the Contracting Parties to broad definition of 

investors. When contracting a BIT, states have an option to establish a basic rule or to 

exclude from the scope investors of the other party that are controlled by nationals of third 

countries or by shareholders of the host country.28  As already stated by the Tribunal in 

MNSS B.V. and Recupero Credito Acciaio N.V. v. Montenegro29, if Kronos and Ticadia had 

wished to limit the application of the BIT to legal persons, having shareholders link with 

one of the Contracting states, they could have done so. On the other hand, Kronos and 

Ticadia deliberately avoided it. What is more, the international law has respect for the 

incorporation criterion and usually it is not affected by factors such as control of 

shareholders and it has reluctance to “pierce the corporate veil”.30 Even the Tokios Tokelės 

case demonstrated that the control under the company should not be considered if the 

incorporation criterion is satisfied. 31   

                                                 
24 Problem, p. 13 
25 NIKIÈMA, p. 9 
26 Memorandum, p. 3 
27 DUGAN, p. 324 
28 Tokios Tokelės ¶ 36 
29 MNSS B.V. and Recupero Credito Acciaio N.V. ¶ 178 
30 DUGAN, p. 307, p. 324 
31 Tokios Tokelės ¶ 36 
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19. Moreover, Claimant fulfils this criterion of control even it is not required by BIT. 

Respondent argues that the substantial part of voting shares is held by Kronian nationals. 

However, the Respondent was mistaken because Kronian nationality does not have majority 

of voting shares, but they exert considerable influence, specifically in relation to operation 

in Kronos32, which is a good corporate management decision as they know their country 

the best.  By this decision, Claimant just seeks the best interest of the company itself. 33 To 

consider to be under the foreign control for arbitral jurisdiction, a company should be 

owned more than 50 percent by foreigners.34  The 65% of shares of the company are owned 

by PE FUND which is registered under the law of Ticadia, and only 35% percent refers to 

Kronian nationals.35  In Champion Trading  case the  shareholders were also the nationals of 

the host state but the Tribunal held that it does have jurisdiction to hear a claim of U.S. 

companies even though shareholders were not the U.S. nationality and had egyptian 

nationality.36  

20. The aim of the Parties to the BIT is to offer the broad definition of investors. The 

government intended to grant protection to the widest range of investors possible. 

Otherwise the Contacting Parties would determine more strict rules in the BIT. 37  It is 

obvious that the intention of the Parties by the Article 1.4 of the BIT was to have an 

enterprise with a connection to the state by its incorporation or by its seat criterion which 

is even favoured for example in Amco case.38  Claimant fulfils both criteria even though to 

fulfil one criterion would be enough because the Contracting Parties offered the wide 

definition as mentioned above. On the other hand, the control criterion would not be able 

to bring this connection as it would show only the relationship between an enterprise and 

its shareholders and it is also inapplicable because it restricts the wide definition which was 

granted to the investor. 

  

                                                 
32 Problem, p. 33 
33 Barcelona Traction ¶ 42 
34 DUGAN, p. 314 
35 Problem, p. 56 
36 Champion Trading, p. 18 
37 UNCTAD, p. 99 
38 Amco  
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II. THE CLAIMS ARE ADMISSIBLE OVER THE PRESENT CASE 

21. Claimant wishes to hereby address the issue of the admissibility. On 7 September, 

Respondent issued in a short time and without any closer research the Presidential Decree 

No. 2424. By issuing this Decree, Respondent violated legislative due process by avoiding 

public hearing in the Article 59 of the Kronian Constitution.  In reaction, Claimant filed a 

motion with the Kronian federal court on 8 September 2016.  He sought to declare the 

Decree unconstitutional based on the violation of legislative due process and to suspend the 

Decree until negotiations with government would take place.39  On 22 February 2017, the 

Respondent´s Government announced that they had no intention to negotiate and that the 

Decree shall not be revoked. 40 Claimant did not see any point to stand for its claim as there 

would not be any negotiations about his future investment. On 22 February 2017 Claimant 

withdrew its motion with the Kronos circuit court without any ruling of the court. The 

proceedings before Kronos federal court and Kronos´ circuit court refer to the same 

proceeding and Claimant will from now on refer just to the state proceeding. On 27 April 

2017, after two months, Claimant notified the Respondent´s Ministry for Foreign Affair 

about its intention to pursue legal remedies under the BIT.   On 10 November 2018, 7 

months later, when the waiting period of six months elapsed Claimant decided to file a 

request for arbitration before the Arbitration Institute of the Stockholm Chamber of 

Commerce.41  

22. Respondent by its reasoning in its answer to the request for arbitration dispute wrote that 

Claimant´s claims are inadmissible based on the choice to submit claims to other fora. This 

argumentation is based on the FITR clause expressed in the Article 11.3 of the BIT. In 

particular, Respondent argues that the Claimant questioned the Decree reasoning and its 

impact on Claimant´s activities before the state court. 42 Respondent´s speculation impliedly 

aims to the end that the claim before the state court and the Tribunal are the very same 

claim. Respondent's hypothesis is failing in light of the Claimant ´s reasoning below.   

23.  The BIT gives investors an option to submit a dispute: 

 1) to the state courts or the administrative tribunals,  

2)  to the contracted dispute-settlement procedures; or  

                                                 
39 Problem, p.  36  
40 Problem, p. 36 
41 Problem, p. 37 
42 Problem, p. 13-14 
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3)  to the arbitration tribunal.  

The Article 11.3 of the BIT contains the FITR clause as follow:  

“Provided that the national or company concerned has not submitted the dispute for resolution under (a) or 

(b) of the second paragraph, and that six months have elapsed from the date on which the dispute arose, the 

national or company concerned may choose to consent in  writing to the submission of the dispute for 

settlement by binding arbitration under the Arbitration Institute of the Stockholm Chamber of Commerce 

and in accordance with its Arbitration Rules.” 43 

24. Before the state court, Claimant sought to declare the Decree unconstitutional on the 

grounds of the violation of legislative due process. Furthermore, Claimant sought the 

suspension of the Decree until negotiations with the government would take place.44 The 

reason why Claimant sought the suspension together with declaring the Decree 

unconstitutional is following:  Claimant has a long-term vital business intention for the 

development of exploration of lindoro and by issuing the Decree these intentions fails.  

Claimant wanted to express his disagreement with this Decree but in any way, he did not 

try to find any resolution before the state court. This expression of his disagreement was 

the best way how to get an attention of the rest of the country as it would bring the interest 

of the media.  

25. Respondent challenges the admissibility of the Claimant´s claims asserting that Claimant 

does not meet the requirement of the Article 11.3 of the BIT45, which provides that the 

investment disputes before the Tribunal can go on only if the dispute has not been 

submitted to other fora. According to Respondent, the instant dispute was triggered by the 

FITR clause. Respondent's argument fails given that Claimant´s claims before the state court 

are not the very same claims as the claims before the Tribunal and, moreover, the FITR 

clause is inapplicable in this dispute within the terms of the BIT.  

A. Fork in the road clause and its application 

26. Claimant agrees with Respondent that the BIT contains the FITR clause, but Claimant 

disagrees with Respondent’s arguments that the choice of seeking the relief in this case 

before state courts prevents the Tribunal from settling the dispute, as determined by the 

Article 11.3 of the BIT. 

                                                 
43 Problem, p. 44 
44 Problem, p. 36 
45 Problem, p. 14 
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27.  Investors are often drawn into legal disputes before state courts in the course of investment 

activities. However, not every appearance before a court of the host State will constitute a 

choice under the FITR clause. While national disputes may relate in some way to the 

investment, they are not necessarily “the same dispute” referred to in the BIT’s provisions 

on the Investor-State dispute settlement. 46 In order to determine whether the choice under 

such a clause has been taken, it is necessary to establish whether the claims are not the same 

claims and proceedings are not identical.47 And only if they are identical, it is possible to 

exclude claims from its admissibility. 48 

28.  The ordinary meaning of a FITR clause is that such a clause provides that the investor must 

choose between litigation of its claim in the host state´s courts or through international 

arbitrations. 49 The FITR clause seeks to prevent two parallel proceedings such as the 

principles res judicate and lis pendens. The purpose of this type of clause is also to prevent 

costly proceedings against the host country.50 On the other hand, the appearance before the 

state court does not necessarily reflect a choice that would preclude the international 

arbitration, which can be provided by a number of cases.51  

29. There are two tests which can discern whether the same claims are "on a different road". 

First is based on the triple identity test which require that disputes would have the same 

object, parties, and cause of action, 52 it mainly depends on "fundamental basis of a claim 

sought to be before the inter-forum is autonomous of claims to be heard elsewhere."53.  This 

triple identity test inspired by the America- Venezuela Mixed Commission in the Woodruff 

case and revitalized by Vivendi annulment in 200254 is determined to fail even if only one of 

the requirements will not be fulfilled.55 The second test was developed in Pantechniki case 

where the sole arbitrator opts for a test of “fundamental basis”. 56It is necessary to determine 

whether the claims truly do autonomous existence outside the contract. 57 The second test focuses on 

                                                 
46 SCHRENEUR, DOLZER, p. 267 
47 WEHLAND, p. 243 
48 SCHRENEUR, p. 245  
49 SCHRENEUR, DOLZER, p. 267 
50  MARKERT, p. 406 
51 SCHRENEUR, p. 241 
52 FONTANELLI, p. 22  
53 Pantechniky ¶  61; MARTINEZ-FRAGA, p 421 
54 Pantechniki   ¶  61 
55 Olguín, ¶30; Vivendi  ¶53 
56 MARSHALL; ALLEN & OVERY; STEVEN 
57 Pantechniky ¶   64 
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the determination between the claim arising out of a contract and a breach of the BIT.  Any 

of the Claimant ´s disputes do not contain any mention of the concession agreement 

between Kronos and Fenoscadia Limited and its breach, disputes does not arise out from 

the contract, so Claimant strongly advises the Tribunal to apply the triple identity test as it 

would help to better understand the problematic issues of this dispute.   

30. The triple identity test demands three conditions: the same object, parties, and cause of 

action.  All the requirements need to be fulfilled or the triple identity test is going to fail 58 

In the present case, identities of parties are the same in both proceedings but the Claimant´s 

claims to the state court and the Tribunal do not share an identity of objects and cause of 

action.   

a. Identity of object 

31. For purposes of a “triple identity” analysis, “object” is defined as "the type of relief sought" 

before the state court and the Tribunal. 59 The key differences between the object are as 

follows: The first one asking for suspension of Decree and declaring the Decree 

unconstitutional claimed together, but without any request to rule on the damages 

performed by Respondent.60 Claimant did not in any way ask the state court to rule on the 

liability and breaches of BIT performed by Respondent. In the claim before the Tribunal, 

Claimant relied on the BIT’s expropriation provision to request damages for the alleged 

expropriation by seeking a compensation of 450,000,000 USD. 61 The relief sought by 

Claimant before the Tribunal is a ruling that finds Respondent liable for the violation of 

obligations embedded in the BIT. 

32.  Claimant’s claims in the proceeding before the state court has a different dimension and 

meaning. While the unconstitutionality of the Decree played an important role in the first 

proceeding, it is not relevant in the Claimant's treaty claim claimed in the present proceeding. 

33. Respondent might argue that the suspension of the Decree is a covered protection of the 

property and seeks a compensation. Claimant notes that suspension of the Decree would 

not make any profit and would not stop resulting damages.  Claimant sought suspension 

just after the time when negotiations would take place. In good faith, Claimant gave the 

state an option to start negotiations immediately and suspension would not be in force. 

                                                 
58 MARTINEZ-FRAGA, p. 421 
59 SCHAFFSTEIN, p. 252 
60 Problem, p.  7 
61 Problem, p. 8  
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b. Identity of cause of action 

34. For purposes of a “triple identity” analysis, it defines the “cause of action” to mean “that 

the same legal arguments are relied upon.”. 62 In the present case, the cause of action of the 

national proceeding is different from the cause of action of the international arbitration 

proceeding. On 15 May 2016, the Federal University published the comprehensive Study 

which inspired the Decree which came to force on 7 September 2016. 63 The Study failed to 

confirm a causal link between the exploitation of lindoro and the coronary heart disease 

which increased in last years. In spite of this, the Decree was issued in a very short time 

without any closer analyzation of the Study. 64  Besides, Respondent violated the Article 59 

of the Kronian Constitution which requires a public hearing by avoiding it.  65   This caused 

the violation of legislative due process. Based on this violation of legislative due process 

Claimant decided to file a motion with the Kronian federal court.  

35. In the case of Fenoscandia Limited and Kronos, the basis of the claim before the state court 

is a breach of Kronos law. 66 On the other hand, the second claim to Tribunal arises from 

the breach of the BIT. 67 It is clear the cause of action in the present claim is different. The 

first one is based on the violation of legislative due process. Claimant´s motion before the 

state court about the violation of legislative due process could not be brought before the 

Tribunal. It is obvious that this matter had to be litigated in Kronos; there was no other 

jurisdiction competent to deal with the declaring the Decree unconstitutional.  

B. Triple identity test is failing 

36. Respondent argued that the claim referred to the Kronian federal court is the same as the 

one submitted to the Tribunal. The claim before the state court is not the very same to the 

treaty claim before the Tribunal for reasons above. The claim before Tribunal does not seek 

to find the Decree unconstitutional, it seeks to find the Respondent liable for his action and 

compensate Claimant in full and it seeks protection under international law. It is obvious 

that claims concern different disputes, as they concerned the different object and rely on 

the different causes of action. 

                                                 
62 SCHAFFSTEIN, p. 252 
63 Problem, p.  36 
64 Problem, p. 6, 35 
65 Problem, p. 7, p. 35 
66 Problem, p. 56 
67 Problem, p. 8  



 

13 
 

C. Test developed in Pantechniki case is failing 

37. Finally, Respondent can also argue that this triple identity test is old fashioned, and it should 

be decided in the light of the new Pantechniki approach.68  Pantechniki test based on 

fundamental basis determines „whether claimed entitlements have the same normative source…” as if 

a claim “…truly does have an autonomous existence outside the contract…”.69 This test derived from 

the decision of the sole arbitrator Jan Paulson in case Pantechniki v. Albania.70  

38. To regard the normative source,  the Claimant´s state court action had a foundation based 

on the breach of Kronos national law, especially in the violation of legislative due process.71  

On the other hand, the normative source of the Claimant´s Tribunal action was based on 

the international law, particularly the breach of the BIT.72 Respondent might argue that 

Claimant sought to suspend the Decree until negotiations took a place and this arises out of 

the breach of the BIT as well, but he is wrong based on the fact that Claimant did not 

request the court for any ruling regarding breaching the BIT, he did not mention it at all 

even he had an option to do so.  

39. The second condition in this test is to determine whether the claim truly does have an 

autonomous existence outside the contract. 73  Pantechniki case was based on the parallel 

proceeding which raised out of a contractual claim and the BIT. In the present dispute, there 

was no claim based on the violation of concession agreement and any dispute did not arise 

out of this contract. For these reasons the second condition cannot be fulfilled. Claimant 

did not submit any contractual claim apart from the claim which seeks to find the Decree 

unconstitutional.  The claim itself does have autonomous existence outside of the contract.   

40. It is obvious that the fundamental basis of the claims has an autonomous existence and 

Respondent arguments failed as in the triple identity test.  The Claimant´s grievance thus 

does not arise out of the same entitlement. 74 The conclusion is that no matter which test 

the Tribunal will decide to use their application will lead to the same conclusion.  

                                                 
68 MARSHALL; INVESTMENT TREATY NEWS; STEVEN 
69 Pantechniki ¶ 62 ¶ 64; MCLACHLAN, p. 124 
70 Ibid. ¶ 62 
71 Problem, p. 56 
72 Problem, p. 8 
73 Pantechniki. ¶64; Salini ¶ 134; Burlington Resources Incorporated ¶ 195 
74 Pantechniki ¶ 67  
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D. The FITR clause is irrelevant considering failure to satisfy the BIT’s 

basic requirements for a FITR clause to apply 

 
a.  Claim to the state court does not try to find any resolution  

41. On 8 September 2017 Claimant asked the state court for the suspension of the Decree and 

to declare the Decree unconstitutional.75 Respondent argues that based on the FITR clause 

provided in the Article 11 of the BIT which prevents the investor from seeking a solution 

in the other fora 76 he is forbidden to seek a protection under the international arbitration.77 

Respondent’s arguments fail since Claimant points out that there is no need to apply the 

FITR clause because the Article 11.3 of the BIT was never triggered. 

42. Ticadia and Kronos are parties to the Vienna Convention on the Law of Treaties78 so the 

BIT language needs to be examined in context with it.   The Article 31.1 provides that “a 

treaty must be interpreted in the light of its object and purpose”.79 Focusing the attention of the 

Tribunal to the Article 11.2  of the BIT: “If the dispute cannot be settled amicably, the national or 

company concerned may choose to submit the dispute for resolution”.80  It brings an attention that 

the main purpose of the BIT was to find a final solution. The Article 11.3 of the BIT 

prevents to file a motion to Tribunal only if “the national or company concerned has not submitted 

the dispute for resolution”.81 The words Kronos and Ticadia chose – “dispute for resolution” 

clearly indicates that the purpose and object of applying the FITR clause is a resolution.  

43. Claimant did not seek any resolution when he filed his motion to Kronos federal court. In 

view of the fact there was no submission for a resolution to the state court but submission 

for the suspension of the Decree, therefore the requirement in the Article 11.3 of the BIT 

was not fulfilled.  

b.  Since the Court did not rule any decision the submission before the state court was 

without the effect 

                                                 
75 Problem, p. 36 
76 SCHRENEUR, DOLZER, p. 267 
77 Problem, p. 13 
78 Problem, p. 32 
79 VCLT, Article 31 
80 Problem, p. 44 
81 Ibid. 
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44. Claimant submitted the motion on 8 September and withdrew it on 22 February 2017 after 

the government´s announcement that the Decree would not be revoked.82  The reason for 

withdrawing the motion was that Claimant sought to suspend the Decree until negotiations 

start as mentioned. After the statement of Ministry of Foreign Affairs, Claimant was sure 

that any negotiation would not start in the near future, so that is why he decided to withdraw 

the motion.  After nine months he decided to seek protection under the international law 

and asked the Tribunal to find a resolution. Claimant notes that the state court did not rule 

any decision since September 2016. and Claimant’s submission was thus without any effect.   

45. The condition for the operation of the FITR clause in the Article 11.3 of the BIT is that the 

investor should not have „submitted the dispute for resolution" 83 before the court, the 

administrative tribunal or previously agreed dispute-settlement procedures. But the 

definition which stands just for submission would not make any sense because it would not 

be able to fulfil the requirement of resolution and purpose of the BIT as explained below. 

46. First, Claimant would like to give a clear understanding of the FITR clause provision. The 

closest determination of the purpose of the FITR clause was described in case Lauder v. the 

Czech Republic: 

“The purpose of [the fork-in-the-road provision] is to avoid a situation where the same investment 

dispute…is brought by the same claimant…against the same respondent for resolution before different 

arbitral tribunals and/or different state courts of the Party to the Treaty that is also a party to the 

dispute.”84 

47. Claimant after filing the motion to the state court decided to withdraw the motion for the 

reason stated above after 5 months of the initial filing. The failing of the proceeding without 

any ruling of the court also happened in the case Lauder v Czech Republic85 and in case Hassan 

Awdi v. Romania where Claimants also submitted a motion to the state court. The Tribunal  

in case Hassan Awdi v. Romania described the purpose of the FITR clause as follows: The 

FITR is meant to avoid that by resorting initially to the State courts and then to arbitration under the BIT, 

the investor tries its case a second time should it be not satisfied with the outcome of the first attempt before 

the local courts.86 In case Hassan Awdi v. Romania  Claimant had brought the claim before the 

state court, but the case did not proceed for failure to pay court fees. Based on this fact the 

                                                 
82 Problem, p. 36 
83 Problem, p. 44 
84 Lauder ¶ 161  
85 Lauder ¶ 162-163 
86 Awdi ¶  203 
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Tribunal held that there was no risk of a parallel litigation which the FITR clause seeks to 

prevent.87  The Tribunal also held that in the view of circumstances, the claims have never 

proceeded, and the case was never heard before the courts, meaning the FITR provision of 

the BIT was not fulfilled because of the purpose of the clause and as it was not triggered. 88 
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PART TWO: MERITS 

 

I. ENACTMENT OF PRESIDENTIAL DECREE NO. 2424, ITS 

IMPLEMENTATION AND OTHER RELATED ACTS OF 

RESPONDENT AMOUNT TO EXPROPRIATION OF 

CLAIMANTS INVESTMENT IN VIOLATION OF THE BIT 

48. On 1 June 2000 Claimant, who is an investor under the BIT89, realized an investment, 

qualified as a covered investment under the BIT90, in Respondent’s territory by entering into 

the concession agreement for exploitation of lindoro with Respondent (‘the Agreement’).91 

The investment itself included 1) the Agreement, 2) licences granted by Ministry for 

Agriculture, Forestry and Land (‘the Licences’), 3) tangible property owned by Claimant in 

Respondent’s territory used for the purpose of activities under the Agreement in form of 

the extracted lindoro.  

49. Respondent interfered with Claimant’s investment on 7 September 2016 by adopting the 

Presidential Decree No. 2424 (‘the Decree’)92. By virtue of the Decree the Agreement was 

terminated, Claimant’s Licences revoked and lindoro stored on Claimant’s facilities was 

confiscated.93 

50. Respondent’s interference with Claimant’s investment described above constitutes breach 

of article 7 of the BIT because it  

 amounts to unlawful expropriation of Claimant’s investment, 

 does not fit in Respondent’s right to regulate, 

 is not covered by exceptions of Article 10 of the BIT. 

                                                 
89 Problem, p. 4. 
90 Problem, p. 4. 
91 Problem, p. 33. 
92 Problem, p. 36. 
93 Problem, p. 57. 
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A. Expropriation has taken place 

51. By virtue of the Decree adopted by Respondent on 7 September 2016 exploitation of 

lindoro in the territory of the Respondent was prohibited, all government contracts, licences, 

and concessions for the exploitation of lindoro immediately and irrevocably terminated and 

with no compensation owed by the Government of Respondent.94 Moreover, the Decree 

ordered companies exploiting lindoro in the territory of Respondent to fully compensate all 

proven environmental damages caused by the exploitation of lindoro. As a way of security 

for such compensation the Decree enabled Respondent to seize all extracted lindoro owned 

by such companies.95 

52. The Decree immediately and irrevocably terminated the Agreement with no compensation 

owed to Claimant by the Government of Respondent.96 Respondent’s termination of the 

Agreement by way of exercising sovereign power, that is enacting the Decree, must be 

regarded as an intervention into the investment of Claimant so severe it amounts to 

expropriation because by virtue of the termination Claimant was deprived of its rights under 

the Agreement. It is not decisive that it is not tangible property, but the contractual rights 

Claimant acquired under the Agreement of what Claimant has been deprived for 

expropriation to take place. That is because under the BIT not only tangible property can 

form an investment97 and at the same time Article 7 of the BIT concerning expropriation 

does not impose a special requirement that only tangible property is susceptible of 

expropriation98. Investment tribunals applied the same principle when considering 

expropriation. In case Siemens99 the tribunal held: ‘There is long judicial practice that recognizes that 

expropriation is not limited to tangible property.’100 Similarly in Phillips Petroleum case the Iran-US 

Claims Tribunal held that termination of contract rights under a concession agreement 

constituted an expropriation of contract rights101‘whether the expropriation is formal or de facto and 

whether the property is tangible, such as real estate or a factory, or intangible, such as the contractual rights 

involved in the present case’.102 

                                                 
94 Problem, p. 52. 
95 Problem, p. 52. 
96 Problem, p. 52. 
97 Problem, p. 38. 
98 Problem, p. 42. 
99 Siemens, ¶ 267.  
100 DOLZER, SCHEURER, p. 128. 
101 REINISCH, p. 418. 
102 REINISH, p. 414. 
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53. The Decree immediately and irrevocably revoked Claimant’s Licences with no 

compensation owed to Claimant by the Government of Respondent.103 Notwithstanding 

the other takings done by Respondent described in this Memorandum, revoking of the 

Licences is by itself capable of having the tantamount effect on Claimant’s investment (as a 

whole) as expropriation since the Licences are essential for Claimant’s business in order to 

operate in Respondent’s territory regarding its investment and without the Licences the 

other rights of Claimant connected to the investment are rendered useless. The fact that an 

operating licence is crucial for the economic use of investments and its revocation may 

paralyze the whole investment and thus constitute an expropriation can be demonstrated 

on investment case TECMED where a revocation of licence to operate a landfill was found 

to be indirect expropriation.104 

54. As follows from the uncontested facts in the Procedural Order No. 2 Respondent 

confiscated lindoro stored on Claimant’s facilities starting on 14 September until 19 

September 2017.105 By this act Respondent removed the remaining economic benefit 

Claimant had under its investment because with the Agreement terminated and the Licences 

revoked Claimant could only get a return by commercializing lindoro already extracted. 

B. Expropriation is unlawful 

55. The expropriation in respect of Claimant’s investment has taken place, moreover it was in 

breach of Article 7.1 of the BIT for not fulfilling the requirements of lawful expropriation 

set out therein. These requirements, public purpose, in accordance with due process of law, 

in non-discriminatory manner, on payment of due compensation, have to be fulfilled 

cumulatively.  

56. No compensation was ever paid to Claimant by Respondent. Neither had Respondent such 

intention considering the Decree provides in Article 2 that ‘All government contracts, licences, 

and concessions for the exploitation of lindoro in Kronian territory are immediately and irrevocably terminated 

with no compensation owed by the Kronian Government.’. 106 

57. Thus, irrespectively whether the other requirements of lawful expropriation were fulfilled 

or not absence of compensation for expropriated investment of Claimant caused that the 

expropriation was unlawful in terms of the BIT. 

                                                 
103 Problem, p. 52. 
104 TECMED, ¶ 117, ¶ 151. 
105 Problem, p. 57. 
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C. Presidential Decree No. 2424 does not fit within Respondent’s right to 

regulate 

58. While Claimant recognizes that Respondent as a host state has a right to regulate which lies 

in the principle that legitimate general regulatory measure of state interfering with investor’s 

rights does not constitute a compensable expropriation, it contends that right to regulate 

has its limits and in the present case Respondent’s enactment of the Decree does not fall 

within its police powers and thus it constitutes a compensable expropriation of Claimant’s 

investment. 

59. Respondent’s exercise of right to regulate is limited by the treaty obligations it undertook 

by entering into the BIT in question. It is therefore bound by the investment protection 

related obligations, including the provisions on direct and indirect expropriation, and cannot 

derogate from them solely by referring to its right to regulate. Tribunal in case ADC held 

similarly that investment protection obligations a state undertakes by entering into a BIT 

must be honoured rather than ignored by a later argument of the State’s right to regulate.107  

60. According to Prof. Schreuer decisive criterion for distinguishing between simple regulation, 

i.e. a measure fitting in State’s right to regulate, and regulatory measure amounting to 

compensation is the extent, severity and duration of the deprivation, whereas the 

government’s intention to expropriate is not relevant. In other words, a legitimate public 

purpose underlying a regulatory measure does not exclude the existence of an 

expropriation.108 

61. This approach was consistently applied by tribunals in cases TECMED and Santa Elena. 

Claimant agrees with the conclusions of tribunals in cases TECMED109 and Santa Elena110, 

that there is no principle saying that regulatory actions even if taken for the benefit of society 

are excluded from the scope of the relevant BIT considering they have such negative impact 

on the financial position of an investor which is ‘sufficient to neutralize in full the value, or economic 

or commercial use of its investment without receiving any compensation whatsoever’111 as happened in the 

present case. In accordance with the conclusion of the tribunal in Santa Elena:  

‘Expropriatory environmental measures – no matter how laudable and beneficial to 
society as a whole – are, in this respect, similar to any other expropriatory measures 

                                                 
107 ADC, ¶ 423. 
108 SCHREUER Concept of Expropriation, p. 1. 
109 TECMED, ¶ 121. 
110 Santa Elena, ¶ 72. 
111 TECMED, ¶ 12. 
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that a state may take in order to implement its policies: where property is 
expropriated, even for environmental purposes, whether domestic or international, 
the state’s obligation to pay compensation remains.’,112  

Claimant maintains that in the present case the Decree constitutes compensable 

expropriatory measure. 

62. Importance of an effect of a measure on an investment over intent of a host state has been 

demonstrated in case Burlington where the tribunal, when considering whether taxation 

measure constituted compensable expropriation, recognized primary role of the effect of a 

measure next to the intent and held that intent can serve to confirm the outcome of the 

effect test however not replace it. 113 To assess whether a measure amounts to compensable 

expropriation the tribunal in case Burlington114 and similarly tribunals in other cases115 applied 

the sole effect test considering as a main criterion to determine whether there has been 

substantial deprivation of an investment. According to the tribunal in Burlington, to assess 

whether there is substantial deprivation it is necessary to consider loss of the economic value 

or economic viability of the investment where the loss of viability does not necessarily imply 

a loss of management of control, ‘what matters is the capacity to earn a commercial return. After all, 

investors make investment to earn a return. If they lose this possibility as a result of a State measure, then 

they have lost the economic use of their investment.’116 

63. In the present case substantial deprivation of Claimant’s investment occurred. Due to the 

Decree, Claimant lost the capacity to earn commercial return from its investment because 

Claimant could not exploit lindoro anymore117 and it could not even commercialize the 

lindoro already extracted because it was seized by Respondent.118 Moreover, Claimant 

incurred significant losses over the period since the Decree adoption because as a 

consequence of the Decree it had not been able to honour its contractual obligations with 

purchasers and suppliers.119 

64. The Decree does not fit within Respondent’s right to regulate because of its effect on 

investment of Claimant, as was demonstrated above. Additionally, it cannot be regarded as 
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fitting within Respondent’s right to regulate based on other criteria for a legitimate 

regulatory measure defined in practice of investment tribunals. Respondent argues that the 

measure it implemented, the Decree, fits within its right to regulate because of its purpose: 

aiming ‘exclusively at preserving human life and health in Respondent’s territory against Claimant’s 

intolerable activity’120. However, public purpose is not the only criterion for determining 

whether a measure is a legitimate regulatory measure fitting within host state’s right to 

regulate. The tribunal in case Philip Morris identified 3 criteria a measure must fulfil to fit 

within State’s exercise of regulatory powers which do not amount to indirect expropriation. 

Those criteria are: measure is s bona fide regulation for the purpose of protecting the public 

welfare, it is non-discriminatory and proportionate.121  

65. When assessing whether a measure falls within host state’s right to regulate more tribunals122 

opted besides the criterion of public purpose for the criterion of proportionality of the 

measure in question referring to decision of the European Court of Human Rights in the 

case James and Others. It follows from this decision that ‘Not only must a measure depriving a 

person of his property pursue, on the facts as well as in principle, a legitimate aim « in the public interest », 

but there must also be a reasonable relationship of proportionality between the means employed and the aim 

sought to be realized.’123
 

66. Proportionality analysis consists of examining a measure’s suitability, necessity, and 

balancing conflicting interests in question – ‘proportionality stricto sensu’.124  

67. Although the Decree might fulfil the suitability requirement according to which a measure 

is suitable when ‘the relationship between the means chosen and the ends pursued is rational and 

appropriate.’125Claimant contends that the necessity requirement is not fulfilled.  

68. Under necessity analysis it is examined whether a measure implemented by a state is the 

least restrictive measure reasonably available to achieve the purpose declared by the state.126 

In the present case the purpose sought by Respondent, protection of environment, natural 
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126 Ibid, p. 918. 



 

23 
 

resources, and human life in Kronian territory127 could have been achieved by a measure 

less restricting the rights of Claimant in relation to its investment. 

69. It follows from the facts of the case that lindoro itself is not the threat to the environment 

the issue is the method of its extraction. Thus, it was not necessary to prohibit the extraction 

of lindoro entirely, terminate the Agreement irrevocably, and revoke Claimant’s Licences. 

Respondent could have achieved the same purpose by implementing a less restrictive 

measure aiming solely at change of the method of mining waste disposal and at 

decontamination of the Rhea River since according to the Study to which Respondent refers 

in the Answer to request for arbitration the decontamination of Rhea River remains 

feasible.128 Respondent itself was willing to negotiate with Claimant on re-instating of 

exploitation of lindoro in the Site on the condition that Claimant acknowledges its 

responsibility for the environmental pollution and health consequences alleged by 

Respondent.129 This approach of Respondent confirms the conclusion that it was not 

necessary to adopt as restrictive measure as the Decree to reach the purpose sought by 

Respondent. Moreover, the available information published by the well-known mining 

sector magazine that Respondent is planning to restart the extraction of lindoro in the Site 

by 2019130 support this conclusion as well because was the measure of terminating the 

Agreement irrevocably and depriving Claimant permanently of its economic benefit from 

its investment truly necessary correspondingly cannot be the extraction of lindoro in the 

Site restarted.  

70. Under the analysis proportionality stricto sensu the balance between effect of the Decree on 

Claimant’s investment and the objective sought by the Decree is examined. In this context 

the tribunal in TECMED held: ‘there must be a reasonable relationship of proportionality between the 

charge or weight imposed to the foreign investor and the aim sought to be realized by any expropriatory 

measure.’131 In other words, Respondent has right to regulate, and right to protect its 

environment, however it must, because it is bound by the BIT on protection and promotion 

of investment, take Claimant’s rights connected to the investment into account in the most 

extensive way. In the present case Respondent failed to do so and on the contrary, it 

                                                 
127 Problem, p. 52. 
128 Problem, p. 51. 
129 Problem, p. 56, 59. 
130 Problem, p. 37. 
131 TECMED, ¶ 122. 



 

24 
 

excessively ignored Claimant’s rights and consequently adopted measure excessively 

restrictive and disproportionate to the deprivation of investment suffered by Claimant.  

71. The tribunal in case TECMED pointed out that a factor which should be considered when 

assessing proportionality of an expropriatory measure and size of deprivation of investors 

property is that foreign investor ‘has a reduced or nil participation in the taking of the decisions that 

affect it, partly because the investors are not entitled to exercise political rights reserved to the nationals of the 

State, such as voting for the authorities that will issue the decisions that affect such investors.’132 In the 

present case Respondent precluded Claimant from the possibility participate on the 

adoption of the measures that affected its investment as provided to it under the 

constitution of Respondent and the BIT. Waiving of the public hearing prior adopting the 

KEA contrary to the requirement of the constitution of Respondent 133 deprived Claimant 

of the right to express its views and comment on the intended legislation which would affect 

its investment. Article 8 of the BIT with the headline ‘Transparency’ provides for obligations 

of procedural character binding Respondent when adopting legislation relating to matter 

covered by the BIT. In the present situation, namely obligations of Article 8.2 of the BIT 

are relevant:  

‘To the extent possible, each Contracting Party shall (…) (b) provide interested 
persons and enterprises and the other Contracting Party a reasonable opportunity to 
comment on that proposed measure, with due regard to the domestic laws of the 
concerned Contracting Party. Should such measure impact a covered investment, the 
concerned Contracting Party shall endeavour its best efforts to provide interested 
persons and enterprises a fair opportunity to discuss the proposed measure prior to 
its entry into force.’ 

Contrary to stated obligations Respondent failed to provide Claimant as an interested 

enterprise a reasonable, or any opportunity at all, to comment on proposed measures, 

neither KEA, nor the Decree, and at the same time acted contrary to its own domestic law 

as was stated above. Similarly, Respondent did not endeavour any effort to provide Claimant 

as an interested enterprise a fair opportunity to discuss the proposal of KEA or the Decree 

prior to their entry into force despite the fact that both of the measures had impact on the 

investment of Claimant covered by the BIT.  

72. Based on the proportionality analysis carried out above Claimant concludes that the Decree 

does not fulfil the proportionality requirement. 
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73. Further, in the Answer to Request for Arbitration Respondent refers to Article 9 of the BIT 

in order to support its argument that the Decree fits within its right to regulate. Respondent 

states: ‘Moreover, as provided in Article 9 of the BIT, by the time Claimant's activities were identified as 

a potential cause for environmental damages, Claimant’s activities could no longer be supported by 

Respondent, meaning that the latter shall not compensate the former for any of the damages it requests.’134 

It is not clear whether Respondent refers to Article 9.1 or 9.2 of the BIT. In any case neither 

of the clauses of the mentioned paragraphs of Article 9 of the BIT is able to affect the 

interpretation of Respondent’s right to regulate contained in this Memorandum. Article 9 

of the BIT concerning health, safety, and environmental measures, and corporate social 

responsibility, as the title suggests, aims at standards of national protection in those areas 

Contracting Parties to the BIT agreed to maintain in their territories by including the 

obligations of article 9 into the BIT. There is no doubt that protection of environment, 

health, etc. are objectives covered by the term ‘public purpose’ and a State can legitimately 

seek them under its right to regulate, even without the expressed provision of Article 9 of 

the BIT. However, the limitations to that right to regulate, identified above still apply. Article 

9 of the BIT does not constitute an exception to application of the BIT, that purpose has 

Article 10 of the BIT. Moreover, Article 9.2 of the BIT itself refers to obligation not to 

distort investment, suggesting that there should be reasonable proportionality between 

effects of environmental measures undertaken by Contacting Party to the BIT and 

interference with rights of investors. 

74. Respondent falsely maintains that the fact that it acted on the obligation it has under Article 

9 of the BIT excluded application of other provisions of the BIT, and thus Respondent’s 

obligation to pay compensation to Claimant is excluded. 

D. Expropriatory measure is not covered by exception of Article 10 of the 

BIT 

75. The Decree is neither a measure covered by Article 10 of the BIT which states measures 

which constitute general exception to the application of the BIT and each party to the BIT 

may adopt or enforce them if conditions stated therein are fulfilled. In its Answer to the 

request for arbitration Respondent merely states that the Decree aims exclusively at 

preserving human life and health in Respondent’s territory against Claimant’s activity and 

therefore it fits within its right to regulate135. It was determined above that the Decree does 
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not fit within Respondent’s right to regulate. Here Claimant points out that the Decree 

neither falls under the exception of Article 10 of the BIT. That is for the reason that even 

if the Decree aims according to the Article 10.1 (a) of the BIT at protecting human, animal, 

or plant life or health it does not fulfil requirement of being necessary as requires article 10.1 

of the BIT.  

76. It was demonstrated above136 when considering the proportionality of the Decree that it 

does not meet the necessity test since there were reasonably available measures less 

restrictive to the investment of Claimant. 

77. This conclusion is consistent also with the ‘necessity test’ originating from the article XX of 

the GATT 1994 containing General Exception clause which served as a model for 

implementing a general regulatory exception clause for a number of BITs137 and free trade 

agreements138, and the BIT in question. This necessity test consists of weighting and 

balancing following factors: The contribution made by the measure to the achievement of 

its objective; the importance of the interests or values at stake; the trade-restrictiveness of 

the measure.139 In addition, the measure must be compared to possible reasonably available 

alternative measures which can provide an equivalent contribution to the sought objective 

in order to find out whether some of them are less restrictive. 140 

78. Claimant finds it appropriate to seek guidance when interpreting the requirement of 

necessity for the purpose of Article 10 of the BIT, and when interpreting the whole Article 

10 of the BIT, in the case law of WTO because of the similarity of formulation of general 

exception under Article XX of the GATT 1994 and Article 10 of the BIT. Moreover, this 

approach was implemented similarly by tribunal in case Continental Casualty where it sought 

guidance in the WTO case law in order to determine the content of concept of necessity 

under article XI of the relevant BIT.141 

79. Furthermore, the Decree does not fulfil the conditions of Article 10.2 of the BIT relating 

to application of the exception under Article 10 of the BIT. Under the Article 10.2 of the 

BIT the measure undertaken must not be (a) applied in a manner that constitutes arbitrary 
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or unjustifiable discrimination between investments or between investors; or (b) a disguised 

restriction on international trade or investment. Tribunal in WTO case US Gasoline held that 

"arbitrary discrimination", "unjustifiable discrimination" and "disguised restriction’’ might 

be read side-by-side, because according to the tribunal disguised restriction includes 

restrictions amounting to arbitrary or unjustifiable discrimination in international trade 

taken under the guise of a measure formally within the terms of an exception listed in Article 

XX of the GATT. 142 

80. Thus, a measure is a "disguised restriction" if its alleged compliance with general exceptions 

clause is in fact a disguise to conceal the pursuit of trade-restrictive objectives143, or in the 

present case investment restrictive objective.  

81. In this sense the Decree does not fulfil the conditions of Article 10.2 of the BIT because it 

is a disguised restriction of investment, a measure adopted by Respondent under the guise 

of protection of environment and health but in fact it aims at restriction of Claimant’s 

investment. This was demonstrated by the fact the Decree did not pass the necessity test, it 

is disproportionate, and furthermore discriminatory according to available information that 

Respondent is planning to reinstate the mining activities for extraction of lindoro144 letting 

a different company to carry out the activities without providing justifiable reason for this 

discrimination of Claimant.  

 

II. RESPONDENT’S COUNTERCLAIM IS NOT ADMISSIBLE 

BEFORE THE TRIBUNAL 

82. In the Answer to Request for Arbitration Respondent raises a counterclaim for costs it 

allegedly incurred due to Claimant’s activity in its territory and states:  

‘These costs are a direct consequence of Claimant’s breach of Article 9.2 of the BIT. 
Thus, based on Article 5(1)(iii) of the SCC Rules and Article 11 of the BIT, 
Respondent requests the Tribunal to order Claimant to pay Respondent 
compensation for the damages caused by Claimant, of no less than USD 
150,000,000, with the final amount to be determined once the 465 the full costs 
can be accurately assessed’.145 
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83. Claimant maintains that the counterclaim raised by Respondent is not admissible before the 

tribunal because  

- the counterclaim was not submitted in accordance with rules of Article 11.2 of the BIT, 

- the counterclaim lacks connection to the primary claim, 

- there is no basis for Respondent’s counterclaim neither in the BIT nor in the domestic 

law of Respondent. 

A. The counterclaim was not submitted in accordance with rules of Article 

11.2 of the BIT 

84. The tribunal should not proceed to consideration of the merits of the counterclaim because 

it was submitted by Respondent contrary to rules contained in Article 11.2 of the BIT, 

namely the requirement to initially seek amicable settlement of the dispute. 

85. There is not a general agreement whether requirement to seek amicable settlement prior 

submitting a claim to arbitration, and other requirements serving as conditions precedent 

for advancing a claim, such as cooling-off periods, concern jurisdiction or admissibility of a 

claim. According to Heiskanen146 such requirements are ratione temporis requirements relating 

to admissibility of a claim. By contrast ICSID tribunal in case Murprhy147 held that it does 

not have jurisdiction to decide over the claim raised by the claimant in the case because the 

claimant did not comply with 6 months ‘cooling-off’ period requirement enshrined in the 

relevant BIT before submitting its claim to arbitration. Similarly, tribunal in case Daimler 

held it lacks jurisdiction over the claim of investor due to the fact that the claimant does not 

yet have standing to assert its claims under the Germany-Argentina BIT because it has not 

yet satisfied the conditions precedent to invoke international arbitration required by the 

relevant BIT148. In the case Enron tribunal found it had jurisdiction over the claim asserted 

by claimant however it expressed its views on the character of the requirement of six months 

negotiation period:  

‘The Tribunal wishes to note in this matter, however, that the conclusion reached is 

not because the six-month negotiation period could be a procedural and not a 

jurisdictional requirement as has been argued by the Claimants and affirmed by 

other tribunals. Such requirement is in the view of the Tribunal very much a 
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jurisdictional one. A failure to comply with that requirement would result in a 

determination of lack of jurisdiction.’149 

86. Whether issue of compliance with requirements of Article 11.2 of the BIT relates to 

jurisdiction or admissibility of a claim, Claimant maintains that if it is to be accepted that 

Respondent has locus standi for submitting the counterclaim even though the BIT does not 

expressly provide the Contracting Parties with a right to bring a claim and Article 11.2 of 

the BIT refers in relation to submitting an investment dispute to resolution only to a 

‘national or company concerned’, the requirement contained in Article 11.2 of the BIT 

should equally apply to Respondent when submitting a counterclaim. 

87. It follows from the facts of the present case that Respondent neither notified Claimant of 

this dispute nor did itself approach Claimant in order to settle the issue raised by Respondent 

in the counterclaim amicably through negotiations or consultations before advancing the 

counterclaim. 

 

B. The counterclaim lacks connection to the primary claim 

88. For a counterclaim to be admissible it has to be closely connected to the primary claim. This 

requirement is contained in the rules of international dispute settlement bodies that 

expressly provide for counterclaims150, it follows from the doctrine151, and from the practice 

of investment tribunals when assessing counterclaims of host states152.  

89. Whether a counterclaim is closely connected to primary claim should be determined by 

application of the test introduced by tribunals in cases Saluka and Paushok. In case Saluka 

tribunal held in connection to counterclaims raised by the Czech Republic which concerned 

violation of general domestic law153 that since they are based solely on investor’s non-

compliance with national law of the Czech Republic whereas the primary claim is based on 

breach of the applicable BIT they cannot be regarded as ‘constituting (…)“an indivisible whole” 

with the primary claim asserted by the Claimant, or as invoking obligations which share with the primary 

claim “a common origin, identical sources, and an operational unity” or which were assumed for “the 
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accomplishment of a single goal, [so as to be] interdependent.”’154 As a consequence the tribunal held 

that those counterclaims should be decided under the relevant procedure of Czech law 

instead of investment protection procedures under the relevant BIT. 155 In other words, the 

close connection test applied by the Saluka tribunal is based on existence of the close 

connection between primary claim and counterclaim only when they are both based on the 

same legal instrument. In case Paushok the tribunal applied the same close connection test 

as the tribunal in case Saluka when considering whether counterclaims of Mongolia are 

closely connected to the primary claims. It held that since the counterclaims exclusively 

raised issues of investor’s non-compliance with Mongolian public law’ they ‘cannot be 

considered as constituting an indivisible part of the Claimants’ claims based on the BIT and international 

law or as creating a reasonable nexus between the Claimants’ claims and the Counterclaims justifying their 

joint consideration by an arbitral tribunal exclusively vested with jurisdiction under the BIT.’156 Even 

though the tribunal in case Paushok considered the close connection requirement a matter 

of jurisdiction157 the test of close connection still remains relevant for present case because 

in Paushok the aim was in any case to decide whether the tribunal can admit the counterclaim 

and consider it together with the primary claim. 

90. As follows from Claimant’s Request for Arbitration and as stated above in this 

Memorandum158, the primary claim is based on expropriation of Claimant’s investment by 

actions of Respondent in violation Article 7 of the BIT. Whereas Respondent’s counterclaim 

resides in alleged pollution caused by Claimant’s activities in Respondent’s territory and even 

though Respondent states that this alleged action of Claimant is a violation of Article 9.2 of 

the BIT such statement cannot be accepted. That is for the reason that Article 9.2 of the 

BIT does not impose any obligations on Claimant, or any investor in general, on the contrary 

it imposes obligation on the Contracting Parties to the BIT, Respondent in this case, and 

therefore it is impossible for Claimant to violate Article 9.2 of the BIT. Such interpretation 

of Article 9.2 of the BIT follows from its wording where the only addressee of obligations 

therein is a ‘Contracting Party’, i.e. the relevant host state. The ‘polluter should bear the 

costs of pollution’ principle referred to in the last sentence of Article 9.2 of the BIT must 

be regarded as guiding principle for the Contracting Parties to the BIT when adopting 
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national environmental regulation in pursuit of sustainable development, which is the 

objective of the Article 9.2 of the BIT, not as a direct obligation of the investor stemming 

from the BIT. In light of the foregoing, Counterclaim of Respondent cannot and does not 

in fact rely on violation of the article 9.2 of the BIT. Counterclaim of the Respondent could 

only possibly rely on violation of domestic law of Respondent and consequently it is not 

based on the same legal instrument as the primary claim which is based on violation of the 

BIT.  

91. Thus, applying the principle of close connection as applied in cases Saluka and Paushok, the 

counterclaim lacks close connection to the primary claim for not relying on violation of the 

same legal instrument.  

C. There is no basis for Respondent’s counterclaim neither in the BIT nor 

in the domestic law of Respondent 

92. Amado, Kern, and Rodriguez consider as one of the three impediments for entertainment 

of a state’s counterclaim (besides jurisdiction and close connection requirement) by relevant 

investment tribunal a fact that the state may not enjoy the standing to bring a claim where 

the rights in question are not vested in the state itself, for example where a state may not be 

the relevant right holder under the applicable law. 159 

93. This principle was applied in case Amto where the SCC tribunal firstly stated that whether it 

has competence to hear the counterclaim brought under the relevant investment treaty 

‘depends upon the terms of the dispute resolution provisions of the treaty, the nature of the counterclaim, and 

the relationship of the counterclaims with the claims in the arbitration’.160 The tribunal held that since 

Ukraine failed to present a basis in the law applicable to the dispute for its counterclaim for 

non-material injury to reputation based on allegations made before the tribunal, it found 

that ‘there is no basis for a counterclaim of this nature and it is accordingly dismissed’.161 

94. Similar issue arises in the present case. It was ascertained above that Respondent cannot 

claim for damages based on violation of Article 9.2 of the BIT. Respondent neither 

presented in its counterclaim legitimate basis in its domestic law, which could possibly be 

the only law applicable to the counterclaim. Respondent could only possibly rely in its 

counterclaim on breach of its domestic law, however, Respondent does not, as follows from 
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the statement of the counterclaim in the Answer to Request for arbitration.162 Furthermore, 

Respondent has never formally found Claimant in breach of its domestic law concerning 

protection of environment, i.e. in breach of specific articles of the KEA. The Decree which 

indirectly addresses Claimant merely states in Article 3 that ‘Companies exploiting lindoro in 

Kronian territory shall fully compensate all proven environmental damages caused by the exploitation of 

lindoro.’163However, no environmental damages caused by exploitation of lindoro were ever 

proven to Claimant. The Study referred to by Respondent does not constitute a sufficient 

proof since it is only a single study, it is funded fully by the Ministry for Environmental 

Matters of Republic of Kronos164 thus impartiality of the Study cannot be guaranteed, and 

its findings do not conclusively prove that Claimant is responsible for environmental and 

health damages stated therein. In relation to the Rhea River contamination, the Study 

concludes that it is ‘undoubtedly a direct consequence of exploitation of lindoro’ only based on the fact 

that it found ‘abnormal amount of heavy metals and graspel’ in the waters of Rhea River without 

examining whether other mining activities in Kronos165, some of which are also open-pit 

mining activities,166 could be the source of contamination by graspel since graspel is not 

found exclusively in lindoro mine tailings.167 In relation to Cardiovascular disease and 

Microcephaly the Study expressly provides that causal link between exploitation of lindoro 

and either of these diseases cannot be confirmed.168 On the contrary, since the effective start 

of exploitation of lindoro Respondent found Claimant in full compliance with its 

environmental related obligations under the Agreement in all inspections carried out by 

Respondent’s Ministry for Agriculture, Forestry and Land and even in inspection carried 

out by Ministry for Environmental Matters169 which had among others power to enforce 

KEA.170 

95. Respondent’s counterclaim cannot rely on the Article 9.2 of the BIT, furthermore in 

Claimants view and in light of the above mentioned it cannot legitimately rely on violation 

of domestic law of the Respondent. The tribunal established under the BIT should dismiss 
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the counterclaim since it is not the appropriate forum for adjudication of the claim raised 

by Respondent. 
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PRAYERS FOR RELIEF 

96. Claimant hereby requests the arbitral tribunal to:  

(1) Declare that Respondent is liable for violation of the BIT; 

(2) Order Respondent to pay damages to Claimant for the losses caused as a consequence of 

the violation valued at no less than USD 450,000,000;  

(3) Find that Claimant is entitled to all costs associated with these proceedings, including all 

legal and other professional fees and disbursements;  

(4) Order payment of pre-award interest and post-award interest at a rate to be fixed by the 

230 Tribunal; and 

(5) Grant such further relief as counsel may advise and that the Tribunal deems appropriate. 

 

 

 

 


